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THURSDAY,  JANUARY  11,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Mr.  Massey,  good  morning. 

Mr.  Massey.  Good  morning. 

The  Chairman.  Before  we  swear  in  our  witness  and  take  what- 
ever statement  he  may  wish  to  offer,  I  have  a  statement  to  make. 
Since  we  are  starting  our  next  phase  of  the  hearings,  I  think  it  is 
important  to  take  stock  of  the  developments  of  recent  weeks.  These 
developments,  quite  candidly,  are  very  troubling  to  the  Chairman 
of  this  Committee. 

The  Committee  has  obtained  important  new  evidence,  and  I  will 
briefly  outline  this  evidence,  and  the  troubling  circumstances  of  its 
discovery,  for  the  Committee  and  the  American  people.  Since  the 
beginning  of  our  hearings,  the  Committee  has  heard  contradictory 
testimony  and  remarkable  lapses  of  memory.  One  Administration 
official  even  implied  that  his  diary  lied. 

We  have  unearthed  evidence  that  has  led  to  the  resignations  of 
a  number  of  very  senior  Administration  officials,  including  the  Dep- 
uty Treasury  Secretary,  the  White  House  Counsel,  and  the  General 
Counsel  of  the  Treasury  Department. 

This  past  summer  when  we  looked  at  the  handling  of  the  docu- 
ments in  Deputy  White  House  Counsel  Vince  Foster's  office  follow- 
ing his  death,  the  testimony  of  senior  White  House  officials  was 
contradicted  by  professional  law  enforcement  officials,  including  the 
Deputy  Attorney  General  of  the  United  States,  the  number  two  of- 
ficial at  the  Department  of  Justice. 

(1) 


The  testimony  of  Maggie  Williams,  the  First  Lady's  Chief  of 
Staff,  was  contradicted  by  a  Secret  Service  officer  who  testified  that 
he  saw  Ms.  Williams  remove  documents  from  Mr.  Foster's  office  on 
the  night  of  his  death. 

Susan  Thomases,  a  close  friend  and  adviser  of  Hillary  Clinton, 
could  not  remember  important  events  and  conversations  after  Mr. 
Foster's  death.  This  was  all  very  troubling. 

But  in  the  last  3  weeks,  we  have  seen  new  evidence  emerge. 
There  were  three  important  developments. 

First,  the  William  Kennedy  notes  last  December.  This  Committee 
asked  for  the  notes  from  a  November  5,  1993,  Whitewater  defense 
meeting.  Mr.  Kennedy,  then  an  Associate  Counsel  to  the  President 
and  former  partner  at  the  Rose  Law  Firm  with  Mrs.  Clinton,  at- 
tended this  meeting  and  took  notes.  Also  at  this  Whitewater  de- 
fense meeting  were  White  House  officials  Bruce  Lindsey,  Neil 
Eggleston,  Bernie  Nussbaum,  and  private  attorneys.  This  was,  to 
say  the  least,  an  unusual  meeting.  There  were  both  Government 
and  private  lawyers  at  the  meeting. 

Now,  in  order  to  get  the  White  House  to  turn  the  notes  over,  we 
had  to  get  the  Senate  of  the  United  States,  to  vote  for  enforcement. 
When  we  got  these  notes  finally,  after  dragging  on  for  many 
months,  we  discovered  that  Mr.  Kennedy's  notes  contained  some 
very  disturbing  passages. 

In  these  notes  there's  a  statement,  "Vacuum  Rose  Law  files."  The 
White  House  has  an  absolutely  absurd  interpretation  for  that 
entry,  but  the  real  meaning  is  crystal-clear,  because  in  the  next 
line  of  Mr.  Kennedy's  notes,  it  says,  "documents  never  know  go 
out,"  and  then  under  that  "quietly."  We  all  understand  what  that 
means.  We  know  the  documents  were  missing,  the  documents  in 
question  as  it  relates  to  the  Rose  Law  Firm.  Ajid  we're  deeply  con- 
cerned that  the  Rose  Law  Firm's  records  were  vacuumed. 

The  second  event  of  importance  concerns  new  evidence  about 
Travelgate  and  the  miraculous  discovery  of  a  memo  written  by  a 
former  White  House  official,  David  Watkins,  which  shows  a  pattern 
of  deception  occurring  at  the  White  House,  and  that  is  disturbing. 

This  memo  reveals  that  Hillary  Clinton,  contrary  to  her  claims 
to  Government  investigators,  did  in  fact  order  the  firing  of  people 
working  in  the  White  House  Travel  Office.  Travelgate  again  dem- 
onstrates the  lengths  that  this  Administration  would  go  to  hide  its 
shortcomings  and  promote  the  interest  of  its  cronies.  The  Travel- 
gate  affair  shows  what  the  Clinton  Administration  did  to  jeopardize 
a  man's  freedom,  Billy  Dale,  who  had  been  a  director  of  the  White 
House  Travel  Office  which  makes  the  travel  arrangements  for  the 
press. 

What  the  Watkins'  memo  and  other  memos  now  discovered  show 
is  what  the  Clinton  Administration  did  in  order  to  put  their  people 
in  the  Travel  Office.  They  systematically  destroyed  the  reputation 
and  honor  of  those  who  worked  at  the  White  House  Travel  Office. 
They  improperly  brought  in  the  FBL  This  brought  about  censure 
upon  the  Clinton  White  House  by  institutions  of  responsibility,  in- 
cluding the  Attorney  General  that  President  Clinton  appointed, 
Janet  Reno. 


What  the  CUnton  Administration  did  was  terrorize  and  trauma- 
tize civil  servants  in  the  White  House,  some  who  had  been  working 
there  nearly  30  years,  Billy  Dale  in  particular. 

Now  we  hear  from  the  White  House  spokespeople  an  incredible 
thing.  A  man  who  is  victimized  is  now  characterized  as  ready  to 
accept  a  plea  agreement  and  that  somehow  this  demonstrated  that 
he  may  have  been  culpable  or  guilty.  Terrible.  After  what  he  went 
through,  after  almost  2  years,  after  having  to  spend  $500,000  to 
clear  his  name — and  understand,  he  was  found  innocent — to  now 
characterize  him  because  he  had  to  make  a  choice  of  facing  a  possi- 
bility, with  missing  records,  unable  to  defend  himself,  of  consider- 
ing a  plea  agreement  in  which  he  would  not  admit  that  he  broke 
the  law,  I  have  to  tell  you,  that  is  incredible. 

And  then  last  Friday  we  had  a  second  miraculous  production  of 
records  from  the  White  House.  The  billing  records  from  the  Rose 
Law  Firm  were  discovered  unbelievably  in  the  First  Family's  resi- 
dence at  the  White  House.  For  more  than  2  years  law  enforcement 
officials  have  sought  these  records.  The  Department  of  Justice 
couldn't  get  them.  The  Independent  Counsel  couldn't  get  them.  The 
Senate  couldn't  get  them. 

The  American  people  do  have  a  right  to  know  why  these  records 
were  not  turned  over  sooner.  How  did  they  find  their  way  to  the 
First  Family's  residence?  Who  brought  the  Rose  billing  records  to 
the  residence  of  the  White  House?  These  records  may  have  been 
taken  from  Vince  Foster's  office.  We  do  know  that  Vince  Foster's 
handwriting  is  all  over  them. 

Again,  we  get  a  pattern  of  deception,  deceit,  and  memory  loss. 
These  records  show  numerous  and  extensive  communications  be- 
tween Hillary  Clinton  and  Madison  Guaranty  S&L,  in  complete 
contradiction  to  claims  made  by  Hillary  Clinton  and  her  represent- 
atives. 

Let  me  tell  you  what  Madison  Guaranty  turned  out  to  be.  It  was 
a  corrupt  S&L  owned  by  Jim  McDougal,  the  Clintons'  Whitewater 
partner.  Federal  regulators  have  said  that  it  was  operated  as  a 
criminal  enterprise.  Madison's  collapse  cost  American  taxpayers 
$60  million.  That's  real  money.  Make  no  mistake  about  it,  Amer- 
ican taxpayers  lost  money  because  of  Madison  S&L  and  because  of 
the  way  it  was  operated. 

During  the  1980's  Mr.  McDougal  and  his  friends  were  concocting 
sham  real  estate  deals  to  benefit  the  Arkansas  political  elite.  One 
of  those  projects  was  called  Castle  Grande  and  another  was  called 
Whitewater.  Castle  Grande  is  a  good  example  of  the  criminal  activ- 
ity of  the  Madison  S&L.  Federal  regulators  call  this  deal  "a  sham." 

The  chief  beneficiaries  of  this  sham  were  Seth  Ward,  Webster 
Hubbell's  father-in-law,  and  Jim  McDougal,  the  Clintons'  White- 
water partner.  Webb  Hubbell  is  now  in  jail.  He  was  the  number 
three  official  in  the  Clinton  Justice  Department. 

These  Rose  billing  records  are  very  troubling.  These  hearings  will 
now  begin  to  try  to  determine  the  truth  about  the  three  documents 
that  we  have  just  received — who  knew  about  them,  what  did  they 
know  about  them,  and  whether  illegal  activities  occurred.  The 
American  people  have  a  right  to  know  the  full  facts  about  White- 
water and  related  matters.  This  Committee  will  continue  to  be 


thorough,  to  be  comprehensive,  and  to  be  fair.  That  is  what  the 
American  people  expect  and  deserve. 

Senator  Sarbanes,  before  I  swear  in  the  witness,  do  you  have  any 
comments  or  do  any  of  the  other  Members  have  any  comments? 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  SARBANES.  Mr.  Chairman,  I  want  to  pick  up  on  the  last 
point  you  made  about  having  thorough,  comprehensive,  and  fair 
hearings,  and  it  is  hard  for  me  to  see  how  we  are  going  to  have 
that  if  we  reach  conclusions  before  we  have  the  facts.  Now,  I  have 
watched  the  activity  over  the  recent  past  in  this  full-scale  assault 
with  respect  to  Mrs.  Clinton,  when  we  have  as  yet  not  developed 
before  the  Committee  all  of  the  facts  with  respect  to  these  various 
issues. 

The  billing  matter  for  which  we  have  Mr.  Massey  here  today,  we 
asked  also  that  Mr.  Clark,  who  is  the  managing  partner  at  the 
Rose  Law  Firm  and  familiar  with  these  billings,  also  be  included 
on  this  panel  so  we  could  really  get  a  full  development  of  the  situa- 
tion, really  find  out  exactly  what  these  billings  are  all  about.  That 
was,  I  regret  to  say,  refused  by  the  Majority,  and  I  regret  that. 

The  billings  that  were  provided  in  these  billing  sheets  seem  to 
be  consistent  with  the  questioning  that  Senator  Bennett  made  with 
respect  to  material  that  was  then  available  with  respect  to  how 
much  time  Mrs.  Clinton  had  put  in  on  this  matter. 

In  any  event,  it's  something  that  needs  to  be  developed  carefully 
here  at  the  table,  without  leaping  to  conclusions,  which  of  course 
is  what's  been  taking  place. 

Mr.  Kennedy,  as  I  understand  it,  has  said  that  his  reference  to 
vacuum  was  a  vacuum  in  the  files,  not  a  vacuum  of  the  files.  Now, 
we  will  get  Mr.  Kennedy  here  and  we  will  be  able  to  ask  him  that 
question  and  find  that  out.  I  don't  think  it  helps  the  inquiry  of  the 
Committee,  though,  again  to  leap  to  a  conclusion  with  respect  to 
that  and  then  assert  it  out  to  the  public  before  we  have  a  chance 
to  develop  the  situation  at  the  witness  table.  You  know,  terms  like 
"obstruction"  and  "deceit"  are  being  thrown  about,  and  as  yet  I 
don't  think  we  have  thoroughly  explored  the  factual  questions  that 
are  raised  by  the  matters  before  us. 

We  got  the  billing  records.  Everyone  says  well,  if  they  were  en- 
gaged in  a  conspiracy  to  deceive,  I  assume  the  billing  records  would 
never  have  been  provided.  The  assertion  is  that  they  were  just 
found  and  that  as  soon  as  they  were  found,  they  were  brought  to 
the  Committee.  Obviously  we  will  put  people  at  the  witness  table 
in  order  to  explore  that  assertion,  find  out  what  the  facts  are,  what 
actually  happened,  where  were  these  records,  and  how  did  it  come 
that  they  were  discovered  and  then  provided  to  the  Committee.  But 
to  leap  to  a  conclusion  before  we  go  through  that  process  is  not  a 
contribution  to  a  thorough,  comprehensive,  and  fair  hearing. 

We  have  joined  in  most  of  the  document  requests  and  in  most  of 
the  subpoenas,  because  I  subscribe  to  the  objective  of  a  fair,  com- 
prehensive, and  thorough  hearing.  I'm  deeply  disappointed  that  the 
request  to  put  Mr.  Clark  before  us  as  well  today  while  we  are  ex- 
ploring this  billing  question  was  not  acceded  to  by  the  Majority. 

In  fact,  I  understand  he  is  here  today  and  I  still  think  that  he 
ought  to  be  included  at  the  table  along  with  Mr.  Massey — he  has 


been  deposed  by  Counsel  to  the  Committee,  so  it's  not  as  though 
you  are  trying  to  bring  someone  in  who  hasn't  been  deposed,  which 
I  think  is  important.  I  don't  think  we  ought  to  spring  witnesses, 
as  it  were,  who  had  not  been  previously  deposed  by  Counsel  so 
there's  an  opportunity  to  develop  the  factual  basis  upon  which  they 
are  going  to  be  questioned.  I  think  proper  procedure  would  require 
that.  But  that's  occurred  in  Mr.  Clark's  case,  and  I  think  while  we 
are  trying  to  get  a  full  picture  of  this,  we  ought  to  do  all  we  can 
to  get  a  full  picture.  That's  our  responsibility  and  we  are  committed 
to  that  responsibility,  and  I  think  that  that's  something  the  Com- 
mittee ought  to  be  engaged  in,  and  I  don't  think  it  ought  to  be  leap- 
ing to  conclusions  before  we  develop  the  facts  at  the  table.  And  I 
think  the  facts  developed  at  the  table  ought  to  be  as  thorough  and 
full  and  as  comprehensive  as  possible. 
The  Chairman.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Mr.  Chairman,  before  we  proceed  with  the  wit- 
ness, I  have  to  say  I  have  been  out  of  town  and  haven't  talked  to 
Senator  Sarbanes  or  to  any  member  of  our  staff,  but  Senator  Sar- 
banes'  suggestion  that  Mr.  Clark  testify  here  and  that  we  get  a  bal- 
anced presentation  today  seems  to  me  to  be  a  reasonable  one,  and 
if  Mr.  Clark  is  here,  why  don't  we  swear  him  in  and  move  ahead 
and  have  Mr.  Clark  testify  also. 

The  Chairman.  There  are  good  reasons,  Senator.  We're  going  to 
spend,  we  believe,  a  considerable  period  of  time  with  this  witness. 
Second,  we  are  going  to  interview  other  witnesses  whose  work  in 
relationship  with  the  testimony  that  Mr.  Clark  will  give  is  un- 
doubtedly related,  if  not  closely  related,  and  we  have  not  had  an 
opportunity  to  examine  those  witnesses.  Therefore,  before  we  go 
forward,  we  need  some  additional  information,  which  we  are  gath- 
ering, so  that  when  we  have  Mr.  Clark  here,  we'll  also  have  that 
other  information.  So  we  are  really  not  prepared,  notwithstanding 
that  we  have  had  his  deposition.  There  was  other  information  and 
facts  that  our  investigators  are  gathering. 

Now,  we  will  have  him  here.  There's  absolutely  no  inclination  on 
the  part  of  the  Chairman  to  deny  that.  It's  important.  We  are  eager 
to  hear  from  him.  We  will  hear  from  him,  but  not  at  this  point  in 
time  because  we  want  to  really  concentrate  on  Mr.  Massey's  testi- 
mony. That's  going  to  take  quite  some  time,  and  that's  why  the  Ma- 
jority decided  not  to  go  forth  with  him  today. 

Senator  SiMON.  To  the  extent  that  we  can  agree  on  both  sides 
and 

The  Chairman.  And  we  have  in  most  cases. 

Senator  SiMON.  — not  present  what  may  appear  to  be  a  stacked 
deck,  I  think  that's  in  everyone's  best  interest,  Mr.  Chairman. 

The  Chairman.  I  agree. 

Mr.  Massey,  do  you  have  a  statement  you  would  like  to  make? 

SWORN  TESTIMONY  OF  RICHARD  N.  MASSEY 
ATTORNEY,  ROSE  LAW  FIRM 

Mr.  Massey.  No,  sir,  I  don't. 

The  Chairman.  Let  me  first  say  for  the  record  we  thank  you  for 
your  cooperation. 


Mr.  Massey.  Happy  to  be  here. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Massey,  we  thank  you  for  making  it  in  under  very  difficult 
weather  conditions.  We  appreciate  that. 

Mr.  Massey,  when  did  you  graduate  from  law  school? 

Mr.  Massey.  In  May  1984. 

Mr.  Chertoff.  Would  you  pull  the  microphone  up  a  little  closer? 

Mr.  Massey.  May  1984,  from  the  University  of  Arkansas. 

Mr.  Chertoff.  Did  you  go  to  work  right  after  you  graduated? 

Mr.  Massey.  Yes,  sir,  after  passing  the  bar. 

Mr.  Chertoff.  When  did  you  start  work? 

Mr.  Massey.  August  1984. 

Mr.  Chertoff.  That's  when  you  passed  the  bar? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  In  August  1984,  where  did  you  start  work? 

Mr.  Massey.  I  was  an  associate  at  the  Rose  Firm  in  Little  Rock. 

Mr.  Chertoff.  That's  the  Rose  Law  Firm. 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  What  was  your  position  at  the  Rose  Law  Firm 
starting  in  August  1984? 

Mr.  Massey.  I  was  called  an  associate  lawyer,  which  is  a  non- 
equity lawyer  at  the  firm. 

Mr.  Chertoff.  Just  for  the  benefit  of  Members  of  the  Committee 
who  don't  have  the  experience  of  the  way  law  firms  are  organized, 
is  it  fair  to  say  that  your  firm  was  organized  along  the  distinction 
between  partners  who  are  essentially  owners  of  the  firm  and  asso- 
ciates who  are  lawyers  who  are  employed  at  the  firm? 

Mr.  Massey.  Yes,  sir.  That's  very  fair. 

Mr.  Chertoff.  And  the  general  practice  was  at  your  firm,  I  take 
it,  that  associates  after  a  few  years  if  they  performed  well  would 
be  promoted  to  become  partners? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Is  it  also  fair  to  say  that  it  was  the  practice  in 
your  firm  to  have  the  work  of  associates  at  the  firm  supervised  by 
one  or  more  partners? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Now,  what  areas  of  law  did  you  practice  in  the 
Rose  Law  Firm  when  you  began  in  August  1984? 

Mr.  Massey.  Mr.  Chertoff,  the  section  or  the  division  in  which 
I  practiced  was  called  securities.  It's  more  a  finance  practice,  rais- 
ing money,  loans,  some  larger  corporate  loans,  primarily  equity- 
type  transactions. 

Mr.  Chertoff.  When  you  say  raising  money  and  loans,  you,  as 
a  beginning  lawyer,  were  doing  the  legal  work  for  institutions  that 
were  raising  stock  by  borrowing? 

Mr.  Massey.  Yes,  sir,  that's  correct,  raising  capital. 

Mr.  Chertoff.  Are  you  familiar  with  a  bank  known  as  the  Madi- 
son Guaranty  Bank? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Did  there  come  a  time  in  April  1985 

Mr.  Massey.  Excuse  me,  sir,  Madison  Guaranty  Savings  &  Loan. 

Mr.  Chertoff.  Right,  Madison  Guaranty  Savings  &  Loan.  Did 
there  come  a  time  in  April  of  1984,  about  8  months  after  you  came 


to  the  Rose  Law  Firm,  that  you  began  to  work  on  a  matter  for 
Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  What  was  the  matter  you  began  to  work  on? 

Mr.  Massey.  The  first  matter  I  worked  on  for  Madison  Savings 
&  Loan  was  seeking  from  the  Arkansas  savings  and  loan  regulators 
the  authority  to  create  a  class  of  preferred  stock. 

Mr.  Chertoff.  When  you  say  a  class  of  preferred  stock,  what 
does  that  mean? 

Mr.  Massey.  Preferred  is  a  kind  of  equity.  Typically  it  bears  a 
dividend  and  oftentimes  doesn't  vote. 

Mr.  Chertoff.  Would  it  be  fair  to  say  that  in  April  1985,  what 
you  were  working  on,  or  you  began  working  on  was  legal  work  con- 
nected with  an  effort  by  the  savings  and  loan  to  raise  additional 
money  by  issuing  a  form  of  stock  to  the  public? 

Mr.  Massey.  Yes,  sir.  To  the  public.  I  think  our  efforts  were  pri- 
marily to  raise  money  through  private  transactions  versus  a  public 
offering. 

Mr.  Chertoff.  Now,  how  did  you  come  to  work  on  that  matter? 

Mr.  Massey.  Can  you  help  me  with  the — how  did  it  come  about? 

Mr.  Chertoff.  Yes,  how  did  you  come  about  to  be  assigned  to 
work  on  that  matter? 

Mr.  Massey.  Sir,  I  don't  remember.  I've  been  asked  that  question 
many  times. 

Mr.  Chertoff.  Did  you  know  a  man  by  the  name  of  John 
Latham? 

Mr.  Massey.  Yes,  sir,  I  did. 

Mr.  Chertoff.  Who  was  Mr.  Latham? 

Mr.  Massey.  I  believe  at  the  time  he  was  the  President  or  maybe 
Senior  Vice  President  at  Madison  Savings  &  Loan. 

Mr.  Chertoff.  How  old  was  he  at  the  time,  in  1984  and  1985? 

Mr.  Massey.  Sir,  I  don't  know.  Approximately  my  age,  25  to  30 
years  old. 

Mr.  Chertoff.  So  he  was  a  young  man  at  the  time. 

Mr.  Massey.  I  would  like  to  think  that. 

Mr.  Chertoff.  Before  you  began  working  on  Madison  Guaranty 
Savings  &  Loan,  before  the  firm  was  retained,  did  you  know  Mr, 
Latham? 

Mr.  Massey.  Yes,  sir,  I  did. 

Mr.  Chertoff.  How  did  you  know  him? 

Mr.  Massey.  I  knew  him  briefly  in  some  classes  I  took  in  college. 
I  also  helped  teach  a  securities  class  in  Little  Rock  at  a  law  school 
there,  I  helped  teach  it.  John,  I  think,  was  auditing  the  class, 
maybe  he  was  a  student,  and  he  asked — I  got  to  know  him  in  the 
context  of  that  class. 

Mr.  Chertoff.  Were  you  a  social  friend  of  his? 

Mr.  Massey.  Not  really,  no,  sir. 

Mr.  Chertoff.  Would  you  consider  yourself  a  friend  of  his,  other 
than  a  casual  acquaintance  at  the  time? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  Mr.  Latham  come  to  you  and  offer  you  work 
for  the  Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  I  don't  beheve  so. 
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Mr.  Chertoff.  Did  Mr.  Latham  come  to  you  and  ask  you  to  help 
him — come  to  you  directly,  that  is  to  say,  before  you  had  been  as- 
signed to  the  matter,  and  ask  you  to  help  him  with  an  effort  by 
the  savings  and  loan  to  issue  preferred  stock? 

Mr.  Massey.  Sir,  I  don't  remember  that.  It  could  have  happened, 
but  I  don't  remember  that. 

Mr.  Chertoff.  But  he  did  not  come  to  you  and  ask  you  to  work 
for  him  or  to  bring  the  firm  in  as  the  representative  of  the  bank? 

Mr.  Massey.  It  could  have  happened,  but  I  don't  remember  it. 

Mr.  Chertoff.  Well,  almost  anything  could  have  happened. 
What  we  have  to  try  to  do  is  determine  what  did  happen. 

Mr.  Massey.  I  understand.  I'm  trying  to  help. 

Mr.  Chertoff.  Did  Mr.  Latham  come  to  you  and  offer  you  work 
at  Madison  Guaranty — for  Madison  Guaranty  Savings  &  Loan  in 
the  spring  of  1985? 

Mr.  Massey.  Sir,  it  was  11  years  ago.  I'm  not  prepared  to  tell  you 
that— definitively  that  that  did  not  happen.  I  don't  have  any  recol- 
lection of  that  happening.  That's  the  best  answer  I  can  give  you. 

Mr.  Chertoff.  Did  you  sign  him  up  as  a  client? 

Mr.  Massey.  In  terms  of  engagement  letter  or — no,  sir. 

Mr.  Chertoff.  Did  you  reach  an  agreement  with  Mr.  Latham  on 
your  own  to  do  work  for  the  Madison  Guaranty  Bank? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Did  Mr.  Latham  ask  you  to  go  and  help  him — 
let  me  withdraw  the  question. 

Did  you  go  to  Mrs.  Clinton  and  ask  Mrs.  Clinton  to  help  you  with 
Madison  Bank  by  getting  permission  from  the  firm  to  allow  you  to 
represent  the  bank? 

Mr.  Massey.  I  have  been  asked  that  question  before.  It's  possible 
that  I  had  a  casual  conversation  with  her  that  I  don't  remember 
from  11  years  ago,  sir,  but  I  don't  recall  a  conversation  in  which 
I  went  to  her  and  asked  her  to  help  me  bring  in  the  client. 

Mr.  Chertoff.  Did  you  tell  Mrs.  Clinton,  again  to  the  best  of 
your  recollection 

Mr.  Massey.  Yes,  sir,  I'm  trying. 

Mr.  Chertoff.  Did  you  tell  Mrs.  Clinton  that  Mr.  Latham  want- 
ed to  hire  the  firm  but  that  you  were  concerned  that  certain  law- 
yers at  the  Rose  Firm  were  opposed  to  doing  any  more  work  for 
Jim  McDougal  and  that  you  wanted  her  to  help  you  arrange  for  the 
engagement? 

Mr.  Massey.  I  don't  remember  that  happening. 

Mr.  Chertoff.  Did  you  ask  Mrs.  Clinton  to  go  to  Mr.  McDougal 
in  order  to  arrange  for  him  to  pay  money  on  a  retainer  basis,  up 
front  so  to  speak,  so  that  the  firm  could  do  work  for  the  Madison 
Bank? 

Mr.  Massey.  I  don't  believe  I  was  involved  in  any  negotiations 
with  respect  to  how  the  client  would  be  billed  or — it  would  not  have 
been  my  place  as  a  first-year  associate  to  be  involved  in  that. 

Mr.  Chertoff.  So  given  your  position  as  a  first-year  associate, 
you  would  not  have  gone  to  Mrs.  Clinton  and  said  look,  here's  a  cli- 
ent who  wants  to  come  in,  there's  been  a  problem  with  billing  in 
the  past,  would  you  speak  to  Mr.  McDougal  and  see  if  you  can  get 
him  to  pay  money  in  advance? 

Mr.  Massey.  I  don't  remember  that  happening,  sir. 


Mr.  Chertoff.  Now,  did  you  know  Mr.  McDougal  as  of  the  time 
you  started  working  on  Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  I  have  been  asked  that  question  too.  I  think  to  this 
day  I  have  never  met  Mr.  McDougal. 

Mr.  Chertoff.  I  am  going  to  put  up — I  know  you  have  a  copy 
of  this  in  front  of  you  in  the  package,  and  if  you  could  just  take 
a  moment  to  find  it.  It  is  a  statement  before  the  Resolution  Trust 
Corporation  in  the  matter  of  Madison  Guaranty  Savings  &  Loan 
Association,  interrogatory  responses  of  Hillary  Rodham  Clinton. 

Mr.  Massey.  Bear  with  me,  please.  These  are  not — it's 

Mr.  Chertoff.  It's  marked  at  the  bottom  DKSN  767. 

Mr.  Massey.  I  found  it  now,  thanks. 

Mr.  Chertoff.  I'm  going  to  direct  your  attention  to  DKSN  800, 
which  begins  with  interrogatory  number  17.  It  is  the  next  page  in 
your  package.  It  is  DKSN  800.  And  I'm  going  to  ask  you  to  begin 
reading  with  me  along  the  second  paragraph.  Now,  this  is  not  your 
statement;  correct? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Have  you  ever  seen  this  before? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Were  you  consulted  by  anyone  in  terms  of  prepar- 
ing an  interrogatory  response  on  behalf  of  the  First  Lady  to  the 
RTC? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Begin  reading:  "To  the  best  of  my  recollection, 
the  president  of  Madison  Guaranty,  John  Latham,  who  was  a 
friend  of  an  associate  at  the  Rose  Law  Firm,  Richard  Massey,  be- 
came interested  in  having  Madison  Guaranty  issue  some  kind  of 
preferred  stock  to  raise  capital.  Latham  had  spoken  to  Massey 
about  doing  the  related  legal  work."  Do  you  remember  Latham  hav- 
ing spoken  to  you  about  doing  the  related  work  before  the  firm  was 
retained  by 

Mr.  Massey.  Yes,  sir.  I'm  sorry,  I  interrupted  you. 

Mr.  Chertoff.  — before  the  firm  was  retained  by  Madison? 

Mr.  Massey.  Sir,  as  I  think  I  testified  earlier,  Mr.  Latham  was 
auditing  our — a  student  in  a  class  in  which  I  was  a  participating 
lecturer,  I  guess  you  should  say,  and  he  asked  a  lot  of  questions 
relevant  to  raising  capital,  preferred  structuring,  preferred  stock, 
how  to  market  preferred  stock.  I  think  you  see  in  the  time  records, 
a  lot  of  the  questions  we  ultimately  did  research  on.  So  some  of  the 
questions  in  conversations  we  had  in  advance,  I  think,  of  April  23, 
1985.  We  had  had  some  conversations  about  these  matters. 

Mr.  Chertoff.  That's  in  the  capacity  when  you  were  teaching 
the  class? 

Mr.  Massey.  Yes,  sir,  right. 

Mr.  Chertoff.  So  he  was  asking  you  questions  as  a  student? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Now,  continuing:  "In  the  spring  of  1985,  Massey 
came  to  see  me,"  "Me"  being  Mrs.  Clinton.  "Because  he  had  learned 
that  certain  lawyers  at  the  law  firm  were  opposed  to  doing  any 
more  work  for  Jim  McDougal  or  any  of  his  companies  until  he  paid 
his  bill."  Is  that  your  memory  of  this? 

Mr.  Massey.  No,  sir. 
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Mr.  Chertoff.  [Continuing.]  "And  then  only  if  Madison  Guar- 
anty agreed  to  prepay  a  certain  sum  to  the  firm  once  a  month  to 
cover  fees  and  expenses."  Is  it  your  recollection  that  you  discussed 
with  Mrs.  Clinton  having  Madison  Guaranty  prepay  a  certain  sum 
to  the  firm? 

Mr.  Massey.  Sir,  I  have  heard  that  there  were  discussions,  that 
there  was  some  disgruntlement,  and  discussions  like  this  could 
have  gone  on.  I  don't  believe  I  was  a  party  to  them. 

Mr.  Chertoff.  And  the  reason,  as  you  said  before,  that  you  were 
not  a  party  to  it  is  that  it's  not  the  kind  of  a  thing  a  first-year  asso- 
ciate would  be  doing  at  a  law  firm;  is  that  correct? 

Mr,  Massey.  Not  even  at  my  law  firm. 

Mr.  Chertoff.  I  want  to  continue  down  to  the  next  paragraph: 
"I  believe  Massey  approached  me  about  presenting  this  proposal  to 
Jim  McDougal  because  he  was  aware  that  I  knew  him."  Did  you 
approach  Mrs.  Clinton  about  presenting  this  proposal  to  Jim 
McDougal? 

Mr.  Massey.  As  I  said  before,  we  could  have  had — if  I  may,  I 
would  like  to  give  you  a  bit  of  a  backdrop. 

When  John  Latham  was  a  student  in  this  class,  I  had — in  fair- 
ness I  should  say  for  the  record  that  I  had  asked  him  to  lunch — 
I'm  sorry,  I  had  asked  him  to  lunch  one  day — sorry,  Mr.  Chair- 
man— and  pitched  the  business,  asked  for  their  work.  They  were  a 
growing  S&L.  We  liked  working  for  companies  like  that,  so  I 
pitched  the  work.  The  response  that  I  got  was,  gee,  I'd  like  to  think 
about  hiring  you  but  it's  not  up  to  me. 

Mr.  Chertoff.  In  other  words,  Mr.  Latham  told  you  it  wasn't  in 
his  power  to  give  work  out  from  the  bank. 

Mr.  Massey.  That  is  correct.  Now,  it  is  possible — and  I  think  I 
knew  at  that  time  that  Mrs.  Clinton  had  some  relationship  with 
Mr.  McDougal,  and  so  it's  possible  that  I  could  have  had  a  casual 
conversation  with  her  in  a  hallway  and  said,  gee,  we  would  really 
like  to  try  to  get  these  folks'  business,  and  maybe  you  could  have 
a  word  with  Mr.  McDougal.  It's  very  possible. 

Mr.  Chertoff.  But  the  question  here  is  different.  The  question 
here  is,  did  you  go  to  Mrs.  Clinton  with  a  proposal  in  hand  to  work 
for  Madison  Guaranty  and  ask  her  to  go  to  see  Mr.  McDougal  to 
arrange  for  a  prepayment? 

Mr.  Massey.  I  don't  remember  that,  Mr.  Chertoff. 

Mr.  Chertoff.  I  want  to  continue:  "I  visited  him  at  his  office." 
"Him"  being  Mr.  McDougal.  "On  April  23,  1985,  and  told  him  that 
I  understood  Latham  wanted  Massey  to  do  some  work  for  Madison 
Guaranty,  but  that  our  firm  would  not  let  Massey  proceed  until  the 
previous  bill  was  paid  and  some  kind  of  prepa5anent  arrangement 
was  worked  out  for  new  work  the  firm  might  do."  Now  again,  just 
to  be  clear  on  this,  Mr.  Latham  did  not  come  to  you  and  say  he 
wanted  to  give  you  some  work;  is  that  correct? 

Mr.  Massey.  She  may  be  relating  in  this  interrogatory  the  lunch- 
eon that  I  had  where  he  said,  gee,  I'd  like  to  hire  you,  but  it's  not 
up  to  me,  but  that's 

Mr.  Chertoff.  Let's  not  speculate  about  someone  else's  mind.  I 
just  want  to  ascertain  the  facts  here.  The  fact  is  you  did  not — am 
I  correct  that  you  did  not  go  to  Mrs.  Clinton  and  say  I  have  a  pro- 
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posal  to  do  work,  can  you  go  to  Mr.  McDougal  and  get  him  to  agree 
to  prepay? 

Mr.  Massey.  Sir,  I  don't  have  a  recollection  of  that. 

Mr.  Chertoff.  Because,  in  fact,  Mr.  Latham  didn't  even  have 
the  power  to  award  you  the  contract  to  do  the  work  for  Madison. 

Mr.  Massey.  John  told  me  it  was  up  to  his  boss.  It  was  up  to 
Mr.  McDougal. 

Mr.  Chertoff.  I  would  like  to  turn  to  another  document,  and  I 
will  pause  for  a  moment  to  find  it  for  you.  It  is  an  Official  Record 
of  Interview,  and  it's  page  1  of  5,  "Official  Record  of  Interview,  Of- 
fice of  Investigations,  Office  of  Inspector  General."  Why  don't  we 
pause  for  a  moment  and  let  you  find  it. 

Mr.  Massey.  Sir,  who  is  the  interviewee? 

Mr.  Chertoff.  Participants:  Senior  Special  Agents,  Hillary  Rod- 
ham Clinton,  and  David  E.  Kendall. 

Mr.  Massey.  You  are  a  lot  quicker  with  these  than  I  am.  I  am 
trying,  bear  with  me.  I  have  it  now,  sir. 

Mr.  Chertoff.  I  would  like  to  ask  you  to  turn  to  the  third  page, 
and  the  beginning  of  the  second  full  paragraph,  which  begins  "Mrs. 
Clinton  was  asked  several  questions." 

Mr.  Massey.  Sir,  I  will  say  the  left  margin  has  clipped  a  lot  of 
it  off. 

Mr.  Chertoff.  Follow  along  with  me  in  the  middle  of  the  para- 
graph. "Mrs.  Clinton  indicated  she  did  not  consider  herself  to  be 
the  attorney  of  record  for  Rose's  representation  of  Madison  before 
the  ASD  and  presumed  it  to  be  Rick  Massey."  Were  you  the  attor- 
ney of  record  on  the  representation  of  Madison  before  the  Arkansas 
Securities  Department? 

Mr.  Massey.  Sir,  I'm  not  sure.  "Attorney  of  record"  is  a  term  I 
think  that  is  used  in  litigation.  I  don't  know  what  "attorney  of 
record"  means.  I'm  not  trying  to  evade  your  question.  I  drafted  the 
correspondence  that  you  see  in  the  files  to  the  Arkansas  Securities 
Department,  and  I  did  have  conversations  with  him,  and  I  think 
I  probably  had  most,  if  not  substantially  all — I  noticed  that  there 
were  a  few  in  the  time  records — with  the  ASD  for  the  two  matters 
during  the  time  that  I  was  involved. 

Mr.  Chertoff.  Who  supervised  you? 

Mr.  Massey.  Sir,  I  had — I  worked  with  partners  within  my  sec- 
tion and  lawyers  within  my  section  with  respect  to  technical  mat- 
ters. Mrs.  Clinton  was  the  billing  attorney.  She — as  you'll  see  in 
the  time  records,  she  would  fairly  regularly  contact  me,  ask  me  for 
updates  on  what  was  going  on  with  the  matters.  She  oftentimes 
would  review  draft  documents  that  I  had  intended  to  submit  at  the 
time  to  the  ASD. 

Mr.  Chertoff.  To  be  clear,  you  said  she  would  contact  you  for 
updates  on  the  matter  and  she  would  review  documents  that  you 
were  preparing  on  the  matter.  We're  talking  about  the  application 
to  make  a  preferred  stock  offering  and  the  application  for  broker- 
dealer  license. 

Mr.  Massey.  Yes,  sir.  Those  are  the  two  matters  in  which  I  was 
doing  most  of  the  work. 

Mr.  Chertoff.  Let  me  continue.  The  next  sentence  reads,  "She 
recalled  Massey  came  to  her  and  asked  her  to  be  the  billing  attor- 
ney which  was  a  normal  practice  when  an  associate  was  handling 
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a  matter."  Did  you  approach  Mrs.  Clinton  and  ask  her  to  be  the 
billing  attorney  on  the  Madison  account? 

Mr.  Massey.  Sir,  I  don't  recall  that. 

Mr.  Chertoff.  I  beg  your  pardon? 

Mr.  Massey.  I'm  sorry,  I  don't  recall  that. 

Mr.  Chertoff.  You've  already  indicated  that  he  did  not  bring  in 
the  Madison  matter.  My  question  to  you  was 

Mr.  Massey.  Sir,  that's  something  that  I — it's  outside  my  knowl- 
edge as  to  whether  I  brought  the  Madison  matter  in  or  not.  We've 
talked  about  this. 

Mr.  Chertoff.  I  understand.  You  can't  go  into  Mr.  McDougal's 
mind  and  know  whether  he  knew  you  existed. 

Mr.  Massey.  That's  exactly  right. 

Mr.  Chertoff.  To  be  more  careful,  you  did  not  come  to  Mrs. 
Clinton  with  an  engagement  in  hand,  contract  in  hand  to  do  the 
Madison  work? 

Mr.  Massey.  I  don't  recall  that  happening,  no,  sir. 

Mr.  Chertoff.  You  did  not  come  to  Mrs.  Clinton  and  say  in  sub- 
stance, the  firm  has  been  hired,  they  have  hired  me  to  do  work  on 
this  securities  matter,  would  you  be  the  billing  attorney? 

Mr.  Massey.  I  don't  have  a  recollection  of  that  happening. 

Mr.  Chertoff.  That  didn't  happen? 

Mr.  Massey.  I  don't  recall  that  happening,  sir. 

Mr.  Chertoff.  And  you  would  agree  with  me,  I  take  it,  that  Mrs. 
Clinton  did  do  work  supervising  you  with  respect  to  this  Arkansas 
securities  preferred  stock  offering  issue. 

Mr.  Massey.  If  I  could,  I'd  like  to  characterize  my  belief  as  to  the 
relationship  that  I  had  with  Mrs.  Clinton  during  these  two  matters 
in  which  I  was — again,  I  was  primarily  doing  the  work. 

Mr.  Chertoff.  What  were  the  two  matters? 

Mr.  Massey.  It  was  the  preferred  stock  matter  that  you  men- 
tioned earlier,  and  a  somewhat  related  matter  of  attempting  to 
have  the  Arkansas  Securities  Department  approve  the  operation  of 
a  brokerage,  i.e.,  to  sell  their  own  securities.  So  they  in  effect  want- 
ed to  market  their  own  securities  in  this  capitalization  with  the 
preferred  stock,  and  they  were  related.  I  say  two  matters. 

Now,  during  these  matters,  Mr.  Chertoff,  I  can't  tell  you  whether 
I  initiated  contact  with  her  or  whether  she  initiated  contact  with 
me,  but  as  you  probably  know,  in  firms  with  the  billing  attorney, 
they  need  to  be  knowledgeable  about  the  status  of  matters  for  the 
particular  client  so  that  if  a  client  calls  and  wants  to  know,  then 
she  can  pass  that  along.  I  think  that  is  the  nature  of  the  contacts 
that  I  had. 

Mr.  Chertoff.  Did  you  participate  in  a  telephone  call  that  Mrs. 
Clinton  made  on  April  29,  1985,  the  day  before  you  submitted  the 
application  on  the  behalf  of  Madison  to  Beverly  Bassett  Schaffer? 
Did  you  participate  in  a  telephone  call  that  she  had  with  Mrs. 
Schaffer? 

Mr.  Massey.  May  I  look  at  these? 

Mr.  Chertoff.  Yes,  it  is  DKSN  28934.  It  is  a  bill  or  an  invoice 
covering  the  month  of  April,  and  it  has — I  will  read  you  the  last 
entry,  "April  29,  1985,  H.  Clinton,  telephone  conference  with  B. 
Bassett,  Securities  Commissioner;  telephone  conference  with  R. 
Massey." 
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Mr.  Massey.  Bear  with  me,  please.  I  have  seen  these.  I  received 
them  on 

Mr.  Chertoff.  You  probably  received  them  very  shortly  after  we 
got  them. 

Mr.  Massey.  Actually,  I  got  them  on  Monday.  Excuse  me.  May 
I  look  at  these? 

Mr.  Chertoff.  Yes.  If  we  can  pause  for  a  moment  and  let  the 
witness 

The  Chairman.  Yes. 

Mr.  Chertoff.  Did  you  participate  in  this  call? 

Mr.  Massey.  It's  hard  to  definitively  say  from  this.  I'm  doing  my 
best  to  remember  things  from  11  years  ago. 

Mr.  Chertoff.  I  understand. 

Mr.  Massey.  I  don't  record  time  for  a  conference  with  Ms.  Bas- 
sett.  I  have  no  reason  to  dispute  these  records,  so  I  apparently  did 
not — could  have  happened  and  I  may  not  have  recorded  the  call, 
but  I  don't  have  a  recollection  of  being  on  a  call  with  Ms.  Bassett. 

Mr.  Chertoff.  Well,  this  is  important.  Recognizing  that  occa- 
sionally everybody  slips,  was  it  your  regular  routine  practice  to 
record  your  time  for  telephone  conferences  or  work  done  on  client 
matters? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  So  your  timesheets,  within  the  limits  of  what's 
humanly  possible,  would  accurately  reflect  the  work  that  you  did 
with  respect  to  this  matter? 

Mr.  Massey.  As  I  said,  I  don't  have  any  reason  to  doubt  these 
records. 

Mr.  Chertoff.  Did  you  come  to  learn,  by  the  way,  that  Mrs. 
Clinton  in  1986  did  work  on  drafting  an  option  agreement  in  rela- 
tion to  a  piece  of  property  that  had  been  acquired  by  Seth  Ward, 
between  Seth  Ward  and  the  Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  Have  I  come  to  learn  that? 

Mr.  Chertoff.  Have  you  come  to  learn  it? 

Mr.  Massey.  Within  the  past  few  days,  from  reading  the  records 
and  looking  at  the  documents,  that  appears  to  be  true,  but  I  don't 
ha\  e  any  knowledge  of  that. 

Mr.  Chertoff.  During  1985  and  1986,  were  you  aware  generally 
that  Mrs.  Clinton  was  doing  some  work  involving  transactions  hav- 
ing to  do  with  Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  Sir,  I'll  say,  again  I  want  to  be  as  helpful  as  I  can 
and  I'll  be  happy  to  familiarize  myself  with  matters  in  which  I  was 
not  involved,  but  my  involvement  with  Madison  dropped  off,  as  you 
can  tell  from  the  time  records,  about  the  end  of  1985.  I  had  some 
involvement  thereafter.  I  was  not  aware  frankly  of  any  of  these 
transactions. 

Mr.  Chertoff.  Was  there  ever  any  discussion  in  the  firm  consid- 
ering how  usual  or  unusual  it  would  be  for  Mrs.  Clinton  as  a  litiga- 
tor to  be  doing  work  on  transactional  matters? 

Mr.  Massey.  Litigators,  as  a  general  observation — and  I  practice 
with  a  lot  of  firms  around  the  country.  I'll  just  say  my  own  anec- 
dotal experience  is  that  litigators  in  Little  Rock,  and  maybe  some 
other  small  towns,  many  have  a  bit  broader  practice  than  litigators 
in  Washington  or  New  York.  So  would  it  have  been  uncommon  for 
Mrs.  Clinton  or  any  other  litigator  to  have  some  involvement  in 
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transaction  work?  Not  in  my  opinion.  Uncommon,  it  probably  was 
not  the  focus  of  their  practice  as  it  was  mine,  but  it  wouldn't  have 
been  uncommon. 

Mr.  Chertoff.  Now,  you  knew  Mr.  Thrash  was  working  on  some 
Madison  matters  as  well;  is  that  correct? 

Mr.  Massey.  Sir,  I  don't  have  any  recollection  of  any  of  these 
matters  other  than  what  I  actually  worked  on.  I  worked  on  two 
things,  I  dropped  off  and  I  wasn't  involved. 

Mr.  Chertoff.  What  department  was  Mr.  Thrash  in? 

Mr.  Massey.  Tommy  is  in  the  commercial  department  and  I 
think  has  been  since  he  came  to  the  firm. 

Mr.  Chertoff.  I  would  like  to  bring  you  forward  a  little  bit  now 
to  1992,  in  particular  during  the  period  of  time  when  the  campaign 
was  underway  in  February  and  March  1992.  Did  there  come  a  time 
that  you  had  a  conversation  with  Vince  Foster  concerning  your  own 
records,  your  own  file,  regarding  the  work  you  had  done  on  Madi- 
son Guaranty  Savings  &  Loan? 

Mr.  Massey.  Excuse  me,  February  1992? 

Mr.  Chertoff.  Sometime  in  early  1992  or  at  any  time  in  1992, 
pardon  me. 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  Do  you  remember  when  that  was? 

Mr.  Massey.  February  of  1992  is  about  as  precise  as  I  can  get. 
Middle  to  late  February. 

Mr.  Chertoff.  How  did  that  conversation  come  about? 

Mr.  Massey.  Sir,  I  don't  remember  the  precise  words  or  cir- 
cumstances, but  it  was  generally  he  came  to  me  and  told  me  that 
he  was  putting  together  a  firm  response.  There  was,  you  are  a 
learned  lawyer  and  you  have  looked  at  a  lot  of  the  press  and  you 
can  see  that  there  was  a  lot  of  misinformation  about  a  lot  of  these 
matters  at  that  time.  He  said  he  was  distressed  by  that,  he  wanted 
to  put  together  a  firm  response  and  asked  me  for  my  files. 

Mr.  Chertoff.  Did  he  ask  you  for  original  records? 

Mr.  Massey.  I  think  he  asked  me  for  my  files. 

Mr.  Chertoff.  What  did  you  give  him? 

Mr.  Massey.  I  think  I  gave  him  copies. 

Mr.  Chertoff.  Did  you  have  a  discussion  with  Mr.  Foster  about 
whether  you  had  given  him  originals  or  copies? 

Mr.  Massey.  I  don't  remember  that. 

Mr.  Chertoff.  Do  you  still  have  in  your  possession  a  copy  of 
your  file  regarding  the  work  that  you  did  on  this  transaction? 

Mr.  Massey.  I  can  say  this,  that  before  I  appeared  today,  I  re- 
viewed every  document — if  I  can,  I  will  tell  you  what  I  did  in  1992 
and  tell  you  what  I  have  done  since.  In  1992,  I  carefully  went 
through  personally  the  Madison  files.  Those  were  my  work  files. 
I'm  not  saying  that  these  were  the  firm's  Madison  files.  These  were 
my  work  files,  and  you  have  seen  the  matters  that  I  worked  on. 

I  copied  those,  many  of  them  personally  copied  them,  and  when 
they  had  been  copied,  I  compared  them  page  by  page  to  make  sure 
that  what  I  handed  him  I  was  retaining.  I  can  say  that  the  con- 
tents of  my  files  in  1992,  which  frankly  was  the  first  occasion  that 
I  had  had  to  look  at  those  files  since  1985,  the  contents  of  those 
files  have  all  been  delivered  to  this  Committee. 
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Mr.  Chertoff.  Did  you  deliver  them  yourself?  In  other  words, 
did  the  Rose  Law  Firm  deliver  them? 

Mr.  Massey.  To  the  Committee  or  to  Foster  or 

Mr.  Chertoff.  Let  me  withdraw  the  question.  Was  there  a  point 
in  time  that  you  received  copies  of  the  files  that  were  originally 
your  files  back  fi*om  Mr.  Kendall  in  Washington? 

Mr.  Massey.  I  think  the  firm  received  them.  Now,  did  I  receive 
them?  No,  sir. 

Mr.  Chertoff.  So  the  firm  received  the  copies  of  the  documents 
that  the  firm  received  from  Mr.  Kendall  relating  to  the  work  on 
Madison  Guaranty.  Those  were  originally  in  your  files;  correct? 

Mr.  Massey.  To  be  honest  with  you,  sir,  I  have  not  reviewed — 
maybe  I  should  have  but  I  have  not  reviewed  the  files  returned  to 
us  from  Mr.  Kendall. 

Mr.  Chertoff.  It  was  your  work  though;  right? 

Mr.  Massey.  They  appear  to  be  mine,  yes,  sir.  They  appear  to  re- 
late to  the  things  that  I  worked  on. 

Mr.  Chertoff.  Apart  from  the  files  you  got  back  from  Mr.  Ken- 
dall, did  you  have  your  own  separate  set  of  work  files  relating  to 
Madison  that  you  kept  in  your  possession  continuously  from  1992 
to  the  present? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Where  were  those  kept? 

Mr.  Massey.  I  kept  them  in  my  office. 

Mr.  Chertoff.  Do  you  know  whether  what  the  firm  got  back 
from  Mr.  Kendall  was  original  files? 

Mr.  Massey.  No,  as  I  said,  I  haven't  reviewed  Mr.  Kendall's  files. 

Mr.  Chertoff.  Now,  with  respect  to  printouts,  billing  printouts, 
did  you  have  a  set  of  billing  printouts  in  your  file? 

Mr.  Massey.  I  would  not  have  had  them.  I  did  not  have  them. 
I  was  not  a  billing  attorney  and  wouldn't  ordinarily  come  into  con- 
tact with  bills  when  you're  a  first-year  associate. 

Mr.  Chertoff.  You've  obviously  seen  documents  now  which  have 
been  furnished  to  you  in  the  last  few  days  beginning  with  number 
DKSN  28928,  which  are  copies  of  files  relating  to  the  billing.  Do 
you  know  where  the  original  printouts  are  that  comprise  the  print- 
outs on  these  documents? 

Mr.  Massey.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Still  keeping  you  in  the  spring  of  1992,  did  you 
ever  have  a  conversation  with  Mr.  Hubbell,  Webster  Hubbell,  in 
which  you  said  to  Mr.  Hubbell  that  you  would  say  you  brought  the 
client  in,  referring  to  Madison  Guaranty  Savings  &  Loan? 

Mr.  Massey.  I  would  say  that? 

Mr.  Chertoff.  Yes. 

Mr.  Massey.  No,  sir,  absolutely  not. 

Mr.  Chertoff.  Has  anyone  since  the  beginning  of  1992  had  any 
conversations  with  you  whatsoever  concerning  what  you  would  say 
about  who  brought  in  the  work  on  Madison  Guaranty,  excluding 
your  personal  attorneys? 

Mr.  Massey.  Absolutely  not. 

Mr.  Chertoff.  Have  you  ever  said  to  somebody  that  you  would 
say  that  you  had  brought  in  the  work  on  Madison? 

Mr.  Massey.  Sir,  nobody  has  ever  asked  me  to  say  I  took  the 
work.  Nobody  has  asked  me  to  say  that. 
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Mr.  Chertoff.  You  never  told  Mr.  Hubbell  you  would  say  that? 

Mr.  Massey.  No,  sir,  absolutely  not. 

Mr.  Chertoff.  Now,  are  you  familiar  with  the  direct  investment 
ruling? 

Mr.  Massey.  Not  really. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  were  to  tell 
you  the  direct  investment  rule  was  a  rule  that  limited  the  amount 
of  money  that  a  savings  and  loan  could  invest  directly  in  real  es- 
tate operations? 

Mr.  Massey.  I  understand  the  rule.  I  understand  what  the  rule 
means  only  because  my  recollection  has  been  refreshed  from  look- 
ing through  timesheets,  and  from  some  of  my  correspondence. 

Mr.  Chertoff.  Did  you  in  the  summer  of  1985,  while  you  were 
working  for  Madison  Guaranty,  do  any  research  work  on  or  have 
any  discussion  regarding  the  direct  investment  rule? 

Mr.  Massey.  Excuse  me,  I  will  refer  you  to  a  document.  I  think 
there  was  a  July  10  letter.  It  may  or  may  not  be  in  the  package 
that  I  was  handed,  sir.  In  that  letter,  it  was  Mr.  Handley  of  the 
Arkansas  Securities  Department  who  asked  if  Madison  Guarant^s 
investment  in  the  broker-dealer  involved  the  direct  investment 
rule.  I  realize  I'm  paraphrasing. 

I  looked  at  that  rule.  It  was  a  Federal  statute.  I  looked  at  that 
rule  for  purposes  of  giving  him  a  reasoning  that  that  rule  was  inap- 
plicable with  respect  to  the  investment  in  the  broker-dealer.  That 
is  the  totality  of  my  career  in  the  direct  investment  rule. 

Mr.  Chertoff.  Did  you  also  have  a  conference  or  a  discussion 
with  the  Federal  Home  Loan  Bank  Board  regarding  the  direct  in- 
vestment rule? 

Mr.  Massey.  I  don't  think  so.  I  think  that's  a  double  entry,  sir. 
I  know  the  entry. 

Mr.  Chertoff.  Just  so  we  are  all  on  the  same  document,  it  is 
DKSN  28962,  it  says,  "July  1  conference  with  S.  Hawkins  and 
FHLB  regarding  brokerage  activities  and  direct  investment  rule." 
What  does  that  relate  to? 

Mr.  Massey.  Sir,  it  was  a  40-minute  conversation  a  long  time 
ago,  and  I  wish  I  could  tell  you  more.  Sarah  Hawkins  was  an  offi- 
cer at  Madison.  She  was — in  my  memory,  she  was  primarily  the  of- 
ficer responsible  for  regulatory  compliance.  Most  likely  this — if  you 
will  look,  Mr.  Handley  asked  in  his  June  letter  to  me,  June  1985 
letter  to  me,  Mr.  Handley  asked  about — to  list  their  subsidiaries 
and  the  amount  of  investment  they  had,  Madison  Guaranty  had,  in 
each  of  these  subsidiaries  for  purposes  of  their  determination  as  to 
whether  Madison  was  in  compliance  with  that  rule. 

I  would  have  had  to  get  that  information  from  Madison.  My 
recollection  is  this  coincided  with  the  preparation  of  my  July  10  let- 
ter in  which — or  July  17  letter  in  which  we  include  information 
about  their  investment  in  subsidiaries. 

Mr.  Chertoff.  That  was  part  of  your  work  on  this  application 
to  the  Arkansas  Securities  Department;  is  that  correct? 

Mr.  Massey.  My  work  was  not  calculating  or  opining  as  to 
whether  that  business  was  in  compliance  with  that  rule.  It  was 
outside  of  my  area  of  expertise. 
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Mr.  Chertoff.  Now,  you  did  not  work  in  what  has  been  de- 
scribed as  the  Industrial  Development  Corporation  acquisition;  is 
that  correct? 

Mr.  Massey.  No,  sir.  I  saw  one  time  entry,  and  I  don't  think  I 
had  any  involvement  in  that  other  than  that. 

Mr.  Chertoff.  There  was  nothing  in  your  files  concerning  that? 

Mr.  Massey.  No,  sir,  absolutely  not. 

Mr.  Chertoff.  The  time  records  indicate  that  Mrs.  Clinton  had 
a  series  of  telephone  calls  with  Seth  Ward  in  December,  Novem- 
ber-December of  1985  and  in  early  1986.  Do  you  know  what  those 
were  about? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  With  respect  to  the  limited  partnerships,  that 
was  an  area  you  did  work  in;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  There  is  a  time  reference  there  to  a  call  or  two 
to  Susan  McDougal.  What  was  Susan  McDougal — that  was  Mr. 
McDougal's  wife? 

Mr.  Massey.  Sir,  I  think  if  you  look  at  the  history,  and  I  don't 
want  to  give  you  a  hair-splitting  answer,  Susan  McDougal,  it's  my 
knowledge  that  I  think  she  was  Jim  McDougal's  wife,  OK.  The  his- 
tory of  this  engagement  was  the  first  matter  entered  was,  as  you 
will  see,  the  preferred  stock  matter. 

The  second  matter  was  a  matter  called  limited  partnership.  Pri- 
marily the  work  within  that,  at  least  during  my  involvement,  was 
on  the  broker-dealer  matter.  I  think  these  matters  became  billing 
matter  catch-alls,  if  you  will,  until  new  matters  could  be  opened. 
I  have  no  recollection  of  Mrs.  McDougal's  involvement  in  either  any 
limited  partnership  work  or  the  broker-dealer  matter.  This  could 
very  well  have  been  something  totally  unrelated  to  those  things. 

Mr.  Chertoff.  So  you  have  no  idea  why  Mrs.  Clinton  would 
have  had  a  conversation  with  Mrs.  McDougal  that  she  would  have 
been  billing  to  Madison? 

Mr.  Massey.  She  was  the  wife  of  the  principal  stockholder  and 
she  may  have  been  an  officer,  but  I  have  no  personal  knowledge. 

Mr.  Chertoff.  I  see  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Massey.  My  name  is  Rich- 
ard Ben-Veniste.  We  have  not  met  prior  to  today,  have  we? 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  Indeed,  you  were  not  called  to  give  a  deposi- 
tion to  this  Committee  prior  to  your  testimony;  is  that  correct? 

Mr.  Massey.  No,  sir,  I  was  not.  Actually,  I  was  called  and  I  think 
we  had  scheduling  problems  and  I  did  not  give  a  deposition  prior 
to  this  time. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  the  question  Mr. 
Chertoff  began  with,  and  that  is  the  issue  of  client  development 
some  10  or  11  years  ago  vis-a-vis  the  Madison  Bank. 

Now,  if  I  understand  your  testimony,  sir,  it  is  correct  that  you 
had  a  relationship  with  Mr.  Latham;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Who  was  Mr.  Latham  vis-a-vis  the  bank? 
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Mr.  Massey.  As  I  testified  earlier,  I  am  not  exactly  sure  of  his 
title.  He  was  either  the  President  or  an  Executive  Vice  President 
of  the  bank.  He  was  a  senior  officer. 

Mr.  Ben-Veniste.  You  knew  that  he  was  a  senior  officer  of  the 
Madison  Bank. 

Mr.  Massey.  That's  correct. 

Mr.  Ben-Veniste.  Is  it  correct,  sir,  that  in  your  capacity  as  an 
instructor  at  law  school  in  a  course  in  which  Mr.  Latham  was  in 
attendance,  that  from  time  to  time  Mr.  Latham  had  come  to  you 
with  questions  relating  to  securities  law  and  that  you  had  provided 
answers? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  And  knowing  that  Mr.  Latham  was  both  a  stu- 
dent and  an  officer  of  a  corporation,  you  characterized  your  advice 
to  him  in  the  student  category  and  did  not  send  Madison  Bank  any 
bill  for  the  time  spent  conferring  or  the  advice  that  you  had  given 
to  Mr.  Latham? 

Mr.  Massey.  In  the  course  of  my  career,  I  have  given  a  lot  of  free 
advice. 

Mr.  Ben-Veniste.  We  lawyers  in  private  practice  understand 
that  sometimes  casting  that  kind  of  bread  upon  the  waters  gets  you 
some  returns  back  in  goodwill  and  business  from  the  people  to 
whom  you  give  that  advice;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  And  it  was  your  hope,  was  it  not,  that  Mr. 
Latham  and  the  Madison  Bank  would  consult  you  on  an  official 
basis  in  your  private  capacity  as  a  lawyer  with  the  Rose  Law  Firm? 

Mr.  Massey.  Yes,  sir.  As  I  testified  earlier,  I  actually  pitched  the 
business  to  him.  I  think  the  pitch  was  basically,  gee,  I'm — ^you  are 
asking  me  all  these  questions.  Why  don't  you  hire  us  and  put  us 
to  work  on  some  of  these  things. 

Mr.  Ben-Veniste.  So  very  clearly  you  had  it  in  mind  that  all  of 
this  advice  would  lead  someday  to  signing  up  by  the  Rose  Law 
Firm  of  this  bank  client? 

Mr.  Massey.  I  had  hoped  that,  yes,  sir. 

Mr.  Ben-Veniste.  Indeed,  Mr.  Latham  told  you  in  words  or  sub- 
stance that  he  wouldn't  object  to  that  kind  of  relationship  but  it 
was  not  his  decision  to  make? 

Mr.  Massey.  That  was  the  sense  I  got  from  the  meeting,  yes,  sir. 

Mr.  Ben-Veniste.  And  if  I  understand  your  testimony,  you  may 
have  had  a  casual  conversation  with  Mrs.  Clinton  about  these  cir- 
cumstances, knowing  that  she  was  acquainted  with  Mr.  McDougal? 

Mr.  Massey.  Yes,  sir,  very  possibly. 

Mr.  Ben-Veniste.  Mr.  McDougal  was  the  person  to  whom  Mr. 
Latham  referred  as  the  decisionmaker  on  retaining  a  client? 

Mr.  Massey.  That's  correct. 

Mr.  Ben-Veniste.  So  putting  all  of  this  together,  there's  no  real 
mystery,  is  there,  that  there  was  an  issue  relating  to  securities 
work  that  you  were  being  consulted  on,  on  an  informal  basis,  by 
Mr.  Latham  about  that  work,  that  you  wanted  to  regularize  that 
relationship  to  be  an  attorney-client  relationship  between  the  Rose 
Firm  and  the  bank,  that  you  may  have  mentioned  it  to  Mrs.  Clin- 
ton and  that  eventually  the  Rose  Firm  was  retained  by  the  bank 
to  provide  the  service? 


19 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Now  going  forward  on  that,  you  mentioned 
that  things  were  being  said  about  the  Rose  Firm  in  relationship  to 
Madison  Bank,  back  in  the  1992  campaign,  much  of  it  inaccurate 
and  unfair.  I'm  paraphrasing. 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  One  of  the  things  that  was  focused  on,  indeed 
it  seemed  to  me  to  be  the  principal  thing  that  was  focused  on,  was 
the  notion  that  somehow  there  was  a  cozy  relationship  between  the 
Rose  Firm  and  particularly  Mrs.  Clinton  and  the  Securities  Com- 
missioner, Mrs.  Bassett  Schaffer;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  And 

Mr.  Massey.  That  was  one  of  many  inaccuracies,  in  my  opinion. 

Mr.  Ben-Veniste.  That  must  have  rankled  you  because  you  were 
the  person  who  performed  the  legal  work  in  connection  with  that 
matter? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  First,  let's  go  ahead  to  the  question  of  whether 
there  was  impropriety  in  the  suggestion  that  it  would  be  within  the 
framework  of  the  law  in  Arkansas,  as  you  understood  it,  for  the 
Madison  Bank  to  be  in  a  position  to  issue  preferred  securities. 

Mr.  Massey.  Sir,  there  is  no  better  form  of  capital  than  cash,  and 
we  were  trying  to  raise  cash  for  the  institution.  Regulators,  I  think, 
were  recommending  preferred  stock  issuance. 

Mr.  Ben-Veniste.  Please  pull  that  microphone  closer  to  you. 

Mr.  Massey.  Regulators,  both  Federal  and  State,  were  recom- 
mending preferred  stock  issuances  by  S&L's  at  the  time.  It  was  due 
to  a  quirk  in  State  law  that  created  an  issue  as  to  whether  pre- 
ferred stock  could  actually  be  issued.  Going  through  the  time 
records,  I  will  say  it's  my  recollection  that  I  believe  that  one  of  the 
officers  told  me  that  it  was  a  Federal  and  FHLB  employee,  or 
maybe  the  supervisor,  that  had  recommended  that  they  issue  the 
preferred,  and  it  was  certainly  something  that  was  being  done  all 
over  the  country. 

Mr.  Ben-Veniste.  So  there  was  precedent  for  it  all  over  the 
country,  your  understanding  was  through  an  informal  conversation 
that  the  Federal  regulators  were  recommending  it  quite  clearly,  it 
was  being  recommended  that  the  Madison  Bank  increase  its  equity, 
and  through  this  means,  and  you  set  out  to  research  and  determine 
whether  in  fact  everything  that  you  had  heard  and  read  was  accu- 
rate and  appropriate  so  that  you  could  provide  legal  advice? 

Mr.  Massey.  Yes,  sir.  Inherent  in  your  question  was  whose  idea 
was  it,  and  I  don't  think  it  was  our  idea.  I  think  it  was  either  the 
regulators  or  the  bank  officers'  idea,  and  it  was  a  good  idea. 

Mr.  Ben-Veniste.  Clearly  this  had  been  something  that  had 
been  done  in  other  parts  of  the  country  and  had  come  to  the  atten- 
tion of  lawyers  specializing  in  this  matter.  Much  had  been  written 
about  it  in  the  trade  publications  and  so  forth,  so  without  getting 
into  the  intricacies  of  banking  law  and  Arkansas  securities  law,  can 
you  give  us  the  bottom  line?  At  the  time  you  thought  it  was  en- 
tirely appropriate  that  the  bank  could  in  fact  raise  funds  through 
this  mechanism.  Has  there  been  anything  that  has  come  to  your  at- 
tention in  the  10  or  11  years  since  that  would  change  that  contem- 
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poraneous  opinion  of  yours  with  respect  to  the  appropriateness  of 
this  procedure? 

Mr.  Massey.  Mr.  Ben-Veniste,  I  haven't  had  an  opportunity  to 
research  the  issue,  but  at  the  time  I  beUeved  it  was  a  slam  dunk. 
I  think  it  was  an  easy,  easy  piece  of  legal  work.  I  think  that  they 
agreed  with  us  because  they  really  didn't  have  much  choice.  It  was 
a  pretty  simple  analysis. 

Senator  Sarbanes.  Actually,  you  took  the  position  that  they  had 
little,  if  any,  discretion  to  disagree  with  your  interpretation  of  the 
statute,  did  you  not? 

Mr.  Massey.  Yes,  sir,  I  agree  with  that. 

Senator  Sarbanes.  So  that  from  your  point  of  view,  the  law  was 
very  clear  on  this  matter? 

Mr.  Massey.  Absolutely. 

Mr.  Ben-Veniste.  Now  with  respect  to  Mrs.  Bassett  Schaffer  and 
her  approach  to  the  Madison  Bank  question — and  indeed,  I  would 
expect  that  at  some  point  we  will  have  Mrs.  Bassett  Schaffer  before 
this  Committee,  sometime  soon  I  hope,  since  she  would  be  in  a  po- 
sition obviously  to  answer  any  questions  about  what  occurred  in 
the  conference  call  that  is  referenced  in  the  time  records  that  were 
alluded  to  previously.  You  had  no  specific  recollection  of  being  in 
that  conference  call. 

Let  me  ask  you,  as  a  matter  of  procedure  at  the  Rose  Law  Firm, 
if  two  attorneys  are  conferring  with  one  another  or  conferring  with 
a  client,  was  there  a  practice  about  whether  the  client  would  be 
billed  for  both  attorneys'  time? 

Mr.  Massey.  Sir,  probably. 

Mr.  Ben-Veniste.  Do  you  know? 

Mr.  Massey.  I  don't  know  that. 

Mr.  Ben-Veniste.  Who  would  be  the  best  person  to  provide  the 
answer  as  to  the  practice  of  the  Rose  Law  Firm  with  respect  to 
such  billing  matters? 

Mr.  Massey.  Probably  the  managing  partner  in  the  firm  who  is 
here  with  me  today. 

Mr.  Ben-Veniste.  That  would  be  Mr.  Clark  who  is  sitting  here 
in  this  room? 

Mr.  Massey.  Yes,  sir.  Yes,  sir. 

Mr.  Ben-Veniste.  Now 

Mr.  Massey.  I  will  be  glad  to  ask  him  if  that's  appropriate. 
Whatever  the  protocol  is. 

Mr.  Ben-Veniste.  Well,  we  have  his  testimony  and  I  can  tell  you 
that  his  testimony  is  that  the  firm  practice  was  not  to  double-bill 
the  client,  but  perhaps  at  some  point,  we  will  hear  directly  from 
Mr.  Clark. 

Mr.  Massey.  Double-bill?  Well 

Mr.  Ben-Veniste.  With  respect  to  Mrs.  Bassett  Schaffer  and  her 
approach  to  the  firm,  we've  heard  the  fig  are 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  Could  I  interrupt  for  just  one  second?  Mr.  Chair- 
man? Mr.  Chairman?  If  I  could  interrupt  one  second,  why  don't  we 
have  Mr.  Clark  join  Mr.  Massey  at  the  panel  here?  We  have  his 
documents.  We  are  asking  questions,  someone  is  sitting  in  the 
room,  he  has  been  deposed,  he  can  shed  light  on  the  matter.  Why 
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don't  we  have  him  sit  at  the  table  so  we  can  get  the  benefit  of 
having 

The  Chairman.  Senator  Dodd,  we  addressed  this  before,  and  the 
reason  is  we  are  going  to  examine  Mr.  Clark  very  thoroughly,  very 
comprehensively,  and  we  have  other  witnesses  who  have  important 
information,  and  Mr.  Massey  is  going  to  be  here  for  awhile.  If  there 
are  questions  we  want  to  raise  with  Mr.  Clark,  we  will  do  it,  but 
we  are  not  going  to  do  it  today.  We  are  not  prepared,  to  be  quite 
candid.  Our  investigators  have  more  work  and  others  to  interview. 

Now  let  me  say  this.  If  Mr.  Massey  cannot  tell  you  about  a  par- 
ticular incident  with  respect  to  the  billing,  that's  fme,  we  accept 
that.  We  can  still  proceed.  So  there  may  be  areas  which  are  be- 
yond, those  are  open  questions,  we  will  get  to  them. 

Senator  Dodd.  But  Mr.  Chairman,  if  we  have,  with  all  due  re- 
spect, a  more  knowledgeable  witness  in  the  room  v/ho  can  shed 
light  on  the  particular  question,  why  wouldn't  we  ask  that  witness? 

The  Chairman.  Again,  you  know  what?  I  think  we  understand 
one  of  the  areas  that  we  are  looking  at,  and  the  question  is,  did 
Mr.  Massey  bring  in  Madison  as  some  have  indicated  or  as  the 
First  Lady  has  contended.  I  mean,  that  is  really  the  issue.  In  terms 
of  how  much  work  did  he  and/or  the  First  Lady  do,  who  is  respon- 
sible for  bringing  Madison  in  as  a  client,  that's  what  we're  going 
to  concentrate  on,  and  we're  going  to  spend  some  time  on  this. 

Senator  Dodd.  He's  already  testified,  Mr.  Chairman 

The  Chairman.  We're  not  finished.  And  the  fact  of  the  matter  is, 
I  think  Mr.  Massey,  you  indicated  you  didn't  know  Mr.  McDougal, 
did  you? 

Mr.  Massey.  No,  sir. 

The  Chairman.  You've  never  met  him? 

Mr.  Massey.  Yes,  sir,  I've  said  that. 

The  Chairman.  You  didn't  sign  a  $2,000  retainer  agreement? 

Mr.  Massey.  I'm  not  sure  there  even  was  one. 

The  Chairman.  So  you  had  no  knowledge  about  this,  did  you? 

Mr.  Massey.  No. 

Senator  DoDD.  Mr.  Chairman,  my  point  in  the  question 

The  Chairman.  We're  going  to  have  a  time 

Senator  DoDD.  Let  me  just  make  a  point.  Last  evening  I  watched 
the  news,  and  the  nightly  news,  this  morning's  news,  this  morn- 
ing's newspapers,  sort  of  hyping  the  hearing  that  we  were  going  to 
have  a  witness  here  that  was  going  to  contradict  Mrs.  Clinton. 
That  was  the  news  before  the  witness  even  appeared  here,  that  we 
were  going  to  have  direct  conflict  on  testimony.  We  have  Mr.  Clark 
here,  who  goes  through  and  understands  the  billing  process.  He's 
been  deposed.  We  all  have  the  benefit  of  his  deposition.  Why  not 
have  him  at  the  table  here  so  when  the  questions  are  asked  if  he 
can  offer  some  additional  information,  we  have  the  benefit  of  that? 

The  Chairman.  I  know  we're  not  prepared  to  examine  Mr.  Clark, 
but  I  think  the  question  is  whether,  as  claimed  in  depositions  and 
statements,  Mr.  Massey  was  responsible  for  bringing  in  the  busi- 
ness, and  that's  what  we're  examining.  Now,  Mr.  Massey  has  indi- 
cated he  was  not  responsible  for  bringing  in  the  business. 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  We're  going  to  proceed  on  that.  If  we  finish  ex- 
amining Mr.  Massey,  and  there  are  other  areas  and  we  have  time, 
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then,  we'll  get  into  that,  but  this  is  the  witness.  The  witness  is  not 
Mr.  Clark.  This  is  the  way  we're  going  to  proceed. 

Senator  DODD.  Mr.  Chairman,  I  am  not  suggesting  that,  but  this 
witness  was  never  deposed.  At  least  we  have  the  deposition  of  the 
other  witness  potentially. 

The  Chairman.  But  I  am  not  interested  at  this  time  in  terms  of 
what  Mr.  Clark  does  or  doesn't  know.  I  am  interested  because, 
number  one,  it's  been  alleged  that  Madison  became  a  client  of  Rose 
Law  Firm,  as  a  result  of  Mr.  Masse/s  acquaintance  with  various 
people.  We're  attempting  to  find  out  whether  there  was  a  friend- 
ship and  Madison  retained  this  law  firm  as  a  result  of  Mr.  Massey. 

And  I  believe  we  have  heard  his  testimony  but  we  are  going  to 
examine  how  much  work  he  did  and  under  whose  supervision. 

Then  we  will  bring  in  and  address  some  very  specific  questions 
with  Mr.  Clark  relating  to  the  records  and  the  handling  of  the 
records — whether,  for  example,  after  a  period  of  time  a  law  firm 
regularly  reviews  and  throws  out  old  files  or  whether  it  was  un- 
usual. We'll  get  to  that  and  we'll  spend  a  lot  of  time  with  Mr. 
Clark,  but  not  now. 

Senator  Dodd.  Mr.  Chairman,  I'm  sorry  to  hear  that.  With  all 
due  respect,  it  seems  to  me  if  we're  trying  to  get  at  the  answers 
here,  we  have  the  benefit  of  discussing  this  matter,  to  get  the  man- 
aging partner  of  the  Rose  Law  Firm,  a  deposed  witness  sitting  in 
the  room  here  who  could  possibly  shed  some  light  on  this  entire 
process,  and  frankly  I'm  just  mystified  over  why  we  wouldn't  take 
advantage  of  that  opportunity  here  with  people  from  the  law  firm 
to  ask  them  questions. 

The  Chairman.  He  was  not  scheduled 

Senator  Dodd.  It  doesn't  make  sense  to  me. 

The  Chairman.  He  wasn't  scheduled.  Number  two,  if  we  get  into 
those  areas  relating  to  his  billing  and  if  we  have  time  the  Chair- 
man might  consider  bringing  Mr.  Clark  up  at  the  end  and  if  there 
are  pertinent  questions,  I  will  consider  having  another  panel  here 
today  and  we  can  examine  it,  but  understand  that  we  will  bring 
him  back  then  again  in  light  of  the  fact  there  is  still  information 
that  we  have  to  look  for. 

Senator  Sarbanes.  Mr.  Chairman,  that  would  be  fine.  We  need 
to  develop  this  matter  in  an  orderly  fashion.  You  had  one  of  your 
Counsel  on  national  television  last  night  saying  Mrs.  Clinton's  law- 
yer should  be  worried  about  a  perjury  charge.  There's  no  basis  for 
that  in  the  record.  That's  judgment  first  and  facts  later,  and  we 
need  to  develop  the  facts  here  and  we  need  to  develop  a  compre- 
hensive and  thorough  picture. 

Mr.  Massey  is  here  on  a  number  of  issues,  including  these  billing 
records,  and  we  need  to  find  out  what  happened.  We  get  these  wild 
allegations  being  made,  then  when  we  finally  get  the  facts  we  find 
that  the  wild  allegation  was  never  substantiated,  but  you  never 
catch  up  with  it  because  it's  out  there.  And  I  understand  that 
game.  We  had  a  smoking  gun  here  about  these  Madison  records, 
that  they  came  out  of  Foster's  office,  Kendall  was  fortunately  here 
that  day  and  said  no,  they  came  from  Hubbell,  end  of  that  smoking 
gun.  Now  all  I'm  saying  is  I  want 

The  Chairman.  Let  me  indicate  something 
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Senator  Sarbanes.  I  want  to  get  the  facts  and  I  don't  want  to 
make  judgments  until  we  have  the  facts.  Now  when  we  have  all 
the  facts,  I'm  prepared  to  make  the  judgments,  tough  judgments  if 
they  have  to  be  made,  but  I  want  the  facts  first.  And  this  business 
of,  in  effect,  reaching  conclusions  and  then  putting  those  conclu- 
sions out  before  we  ever  have  the  facts  is  backward.  That's  not  the 
way  to  do  a  fair,  thorough  hearing,  which  is  what  you  indicated 
you've  been  committed  to  doing.  And  to  put  Counsel  on  national 
television  making  those  kind  of  statements  is  clearly  a  violation  of 
an  orderly  process. 

The  Chairman.  Let  me  make  an  observation  so  that  you  can  con- 
tinue. Number  one,  Mr.  Clark  was  not  involved  in  the  underl3dng 
Madison  work.  I  mean,  that's  a  fact.  Number  two,  he  was  not  the 
managing  partner  in  1985-86.  Number  three,  we  have  other  facts 
that  we  are  developing  so  that  when  we  bring  Mr.  Clark  in,  we 
know  exactly  where  we're  going.  Number  four,  if  there  are  some 
pertinent  questions  concerning  Mr.  Masse/s  testimony,  if  we  have 
time,  I'm  willing  to  bring  up  Mr.  Clark  today.  However,  I  want  to 
serve  notice  that  that  does  not  mean  we're  not  going  to  bring  him 
back  again,  because — and  particularly  our  questions  about  the  han- 
dling of  the  files,  the  Madison  files  in  particular,  not  these  billing 
records  or  not  circumstances  under  which  the  Rose  Law  Firm  came 
to  represent  the  Madison  Bank.  We  are  here  particularly  to  find 
out  whether  Mr.  Massey  did  bring  in  the  business  as  claimed. 
That's  what  we're  going  to  pursue. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Chairman,  may  I  respectfully  request  that 
15  minutes  be  put  back  on  my  time. 

The  Chairman.  No,  but  I  am  going  to  give  you  additional  time. 
We're  certainly  not  going  to  cut  you  off.  Go  ahead. 

Mr.  Ben-Veniste.  Thank  you. 

I  was  asking  about  Beverly  Bassett  Schaffer  and  her  approach  to 
the  Madison  issue,  and  we  heard  earlier  today  a  reference  being 
made  to  a  $60  million  loss  occasioned  by  Madison  Bank  when  it 
was  finally  taken  over.  Now,  you  were  familiar  contemporaneously 
with  events  that  went  on  regarding  regulation  of  the  bank,  if  not 
in  terms  of  the  actual  work  you  did  but  certainly  as  an  interested 
spectator  to  events? 

Mr.  Massey.  Sir,  my  only  knowledge  would  have  come  from  the 
newspapers. 

Mr.  Ben-Veniste.  Right. 

Mr.  Massey.  But  it  was  a  pretty  big  event  in  Little  Rock. 

Mr.  Ben-Veniste.  Are  you  aware  of  the  fact  that  Mrs.  Bassett 
Schaffer  had  recommended  that  the  bank  be  taken  over  back  in 
1987  but  that  the  FDIC  did  not  have  the  funds  to  make  good  on 
the  depositors'  interests;  and,  therefore,  for  2  years  following  Mrs. 
Bassett  Schaffer's  recommendation,  the  bank  remained  open? 

Mr.  Massey.  I've  read  that  in  news  articles. 

Mr.  Ben-Veniste.  And  have  you  also  learned  that  as  a  result  of 
the  2-year  delay  from  the  time  Mrs.  Bassett  Schaffer  recommended 
that  the  bank  be  closed  until  the  time  it  was  actually  closed,  some 
$75  million  of  the  loss  is  attributable? 

Mr.  Massey.  I  can't  testify  to  that.  I've  read  that  in  the  papers. 


24 

Mr.  Ben-Veniste.  So  that  this  $80  miUion  figure  and  the  cost  to 
the  taxpayer  is  a  much  more  compHcated  question,  would  it  be  fair 
to  say,  involving  national  politics,  the  v/hole  savings  and  loan  fiasco 
that  occurred  in  the  mid-  and  late-1980's? 

Mr.  Massey.  My  own  impression,  sir,  is  that  the  State  had  little 
regulatory  authority  with  respect  to  this  or  any  other  State-char- 
tered S&L,  that  their  primary  regulator  were  Federal  authorities. 

Mr.  Ben-Veniste.  But  as  far  as  Mrs.  Bassett  Schaffer  was  con- 
cerned, she  was  prepared  to  have  and,  indeed,  had  recommended 
that  the  bank  be  taken  over  2  years  before  it  actually  happened? 

Mr.  Massey.  That's  certainly  possible. 

Mr.  Ben-Veniste.  Now  let  me  go  to  the  question  of  the  docu- 
ments which  were  received  from  Mr.  Kendall.  If  I  understand  your 
testimony  here  today,  you  had  a  complete  set  of  all  of  the  work  that 
you  had  performed  for  the  Madison  Bank  in  your  possession  con- 
tinuously at  the  Rose  Law  Firm. 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  So  that  any  implication  that  the  only  records 
relating  to  the  work  performed  by  the  Rose  Law  Firm  for  the  Madi- 
son Bank  had  been  spirited  out  in  the  dead  of  night  and  that  there 
were  no  more  copies  of  those  records  is  false  to  your  knowledge? 

Mr.  Massey.  To  my  knowledge. 

Mr.  Ben-Veniste.  Did  you  compare 

Mr.  Massey.  I  can  speak  with  absolute  certainty  with  respect  to 
my  files. 

Mr.  Ben-Veniste.  And  so  there  was  no  question  whatsoever  that 
a  full  record  of  the  work  performed  by  you  was,  in  fact,  intact  and 
available  to  any  investigators  duly  authorized  to  ask  for  that  mate- 
rial? 

Mr.  Massey.  Excuse  me,  I'm  sorry? 

Mr.  Ben-Veniste.  That  it  was  available  to  any  investigators  duly 
authorized  to  ask  you  for  that  material? 

Mr.  Massey.  Sure. 

Mr.  Ben-Veniste.  Now 

Mr.  Massey.  And  presented  to  them. 

Mr.  Ben-Veniste.  As  I  understand  your  testimony  further  given 
today  that  no  one  asked  you  to  make  up  any  story  about  your  work 
for  Madison  Bank,  including  how  that  matter  was  generated,  the 
work  that  you  did,  how  it  came  into  the  firm,  or  any  other  such 
thing. 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  Are  you  aware  of  the  fact  that  a  billing  recap 
was  created  by  the  Rose  Law  Firm  reflecting  the  work  done  for 
Madison? 

Mr.  Massey.  Yes,  sir,  I've  seen  it  in  the  hearings. 

Mr.  Ben-Veniste.  And  indeed  in  our  hearings  and  particularly 
Senator  Bennett  had  paid  close  attention  to  that  document.  Do  you 
have  it  before  you,  sir?  Let  me  give  you  another  copy  to  save  time. 
Here's  another  copy  of  that  billing  recap.  This  is  the  document  I 
believe  that  Senator  Bennett  and  others  referred  to  earlier  in  these 
proceedings  some  weeks  ago.  Do  you  know  who  prepared  that  docu- 
ment? 

Mr.  Massey.  Sir,  I  believe  Mr.  Clark  did. 

Mr.  Ben-Veniste.  The  managing  partner  who  is  here? 
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Mr.  Massey.  I  believe  he  did. 

Mr.  Ben-Veniste.  Do  you  know  whether  since  the  actual  com- 
puter printout  had  been  located,  whether  there  has  been  a  compari- 
son made  to  determine  the  accuracy  of  that  recap  by  comparing  it 
to  the  actual  billing  records? 

Mr.  Massey.  I'm  not  aware  of  that. 

Mr.  Ben-Veniste.  Are  you  aware  that  Mr.  Clark  has  done  that? 

Mr.  Massey.  Not  aware  of  that. 

Mr.  Ben-Veniste.  Only  Mr.  Clark  would  be  in  a  position  to  pro- 
vide us  that  evidence? 

Mr.  Massey.  I  sure  can't.  I  would  be  happy  to  do  it,  but  it  would 
probably  slow  you  down. 

Senator  DODD.  Mr.  Chairman,  can't  we  ask  Mr.  Clark  that?  He's 
in  the  room  here. 

The  Chairman.  Let  me  again  indicate  that  is  not  the  area  that 
we  are  exploring. 

Senator  DoDD.  But  the  question  has  been  asked  though,  Mr. 
Chairman. 

The  Chairman.  I  do  not  believe  that  we  indicated  that  we  were 
going  to  call  Mr.  Clark  today.  He  was  just  deposed  Friday.  Indeed, 
we  just  received  yesterday  the  transcript  of  the  deposition,  given 
the  weather  conditions.  I  guess  there  was  a  little  delay.  We  will  ex- 
amine Mr.  Clark  but  we  are  not  prepared  to  do  so  at  this  time. 

Now  if  this  is  an  attempt  to  bring  in  someone  to  detract  from  our 
examination  of  Mr.  Massey — I  hope  that  is  not  the  case — and  to  ad- 
dress areas  that  are  not  relevant,  that  the  witness — because  to  be 
quite  candid  with  you,  we're  not  examining  him  on  records  that  he 
is  not  familiar  with.  If  he  says  he's  not,  we  leave  it. 

We  will  hear  from  Mr.  Clark,  but  we're  not  going  to  split  this  up. 
We're  going  to  examine  this  witness,  he  is  key,  he  is  important,  be- 
cause again  it  was  alleged  that  he's  the  person  that  was  respon- 
sible for  bringing  in  the  Madison  account,  and  that's  where  we're 
going.  We  will  address  the  work  that  he  personally  did,  not  wheth- 
er he  knew  about  the  recap  and  when  the  recap  was  made.  We  will 
get  to  that  and  Mr.  Clark  will  have  an  opportunity,  but  not  now. 

Senator  Moseley-Braun.  Mr.  Chairman 

Senator  DODD.  The  point  I'm  trying  to  make,  Mr.  Chairman,  is 
the  question  has  been  raise  by  Counsel  here.  He  asked  the  ques- 
tion. We  have  a  witness  in  the  room  who  has  been  deposed. 

The  Chairman.  Well,  it's  very  easy  to  ask  a  question  that  is  not 
relevant  or  that  is  outside  the  scope  of  his  knowledge  and  then  we 
could  get  two  or  three  or  four  different  people  in.  I  mean,  that's 
just  not  what  we  are  going  to  do.  We  are  not  prepared  to  call  Mr. 
Clark  in  today.  Indeed,  I  don't  know  why  he's  here.  I  don't  think 
that  we  called  him  to  be  here  today  or  indicated  that  he  was  going 
to  be  here  today,  so  I  think  it's  quite  unusual. 

It  might  not  be  insofar  as  he  may  have  wanted  to  accompany  his 
partner  and  his  associate  here  to  these  hearings  to  provide  comfort, 
but  under  no  circumstances  were  we  prepared  to  go  forth  with  his 
information.  We  just  got  the  deposition  back  yesterday,  so  we  have 
not  had  an  opportunity  to  prepare  ourselves  to  examine  Mr.  Clark. 
We  will  ask  Mr.  Clark  questions  about  the  methodology  of  record- 
keeping, how  reconds  were  kept,  who  gave  the  orders  for  the  dis- 
semination of  various  files,  or  for  the  destruction  of  files,  and  was 
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it  done  in  the  ordinary  course  of  business?  So  we  will  spend  some 
time  examining  him. 
Yes,  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Mr.  Chairman,  in  the  first  instance, 
Mr.  Massey  has  never  been  deposed  and  yet  we're  proceeding  with 
an  examination  of  him,  and  it  seems  to  me  that  in  terms  of  econ- 
omy, that  if  Mr.  Clark  were  asked  questions  today,  that's  not  to 
preclude  a  more  thorough  and  comprehensive  examination  of  that 
witness  at  a  later  time,  but  I  would  make  the  basic  point,  Mr. 
Chairman,  that  if  we  are  to  conduct  these  hearings  as  actual  fact- 
finding and  not  just  political  theater,  I  think  it  is  important  that 
we  are  able  to  wrap  a  ribbon  around  and  conclude  a  particular  line 
of  questioning  when  the  resources  are  available  to  us. 

The  fact  that  Mr.  Clark  is  here,  it  seems  to  me  again — obviously 
he  can  be  called  more  than  once.  It  would  not  preclude  him  being 
called  at  a  later  time  if  he  were  to  fill  in  and  answer  that  which 
Mr.  Massey  as  a  witness,  again  not  having  been  deposed,  can  fully 
answer  at  this  time. 

The  Chairman.  There  were  no  surprises  about  Mr.  Massey  being 
called  today,  and  I  don't  think  that  my  friends  and  colleagues  on 
either  side  would  proclaim  that  to  be  the  case.  Mr.  Massey  has 
given  and  we  have  received  two  sworn  statements  which  are  the 
subject  of  our  review,  statements  that  have  been  made  about  him, 
statements  that  have  characterized  his  work,  and  I  will  not  allow 
our  focus  to  be  diverted  from  what  Mr.  Massey  knows,  what  he  did, 
what  business  he  conducted,  how  the  business  came  about.  We  will 
focus  on  that. 

Mr.  Clark  may  be  the  managing  partner  but  we  are  not  inter- 
ested right  now  in  his  testimony  because  we  have  not  even  begun 
to  prepare  our  questions  for  him.  We  know  he  will  be  here,  but  to 
bring  him  in  today  would  distract  us  from  our  main  task,  to  ascer- 
tain the  truthfulness  of  the  statements  and  the  characterizations 
that  have  been  made  concerning  Mr.  Massey's  role  in  bringing  in 
the  Madison  business  and  we  will  remain  on  this  topic. 

Now,  I  don't  know  what  Mr.  Clark  can  testify  about  with  regard 
to  bringing  in  the  business.  Maybe  he  is  going  to  say  that  he  knew 
that  Mr.  Massey  was  the  reason  they  brought  in  that  business. 
Well,  he  will  have  an  opportunity  to  say  that,  but  not  at  this  time. 

Senator  Sarbanes.  Mr.  Chairman,  one  of  the  issues  that's  been 
raised  very  publicly  by  a  number  of  people  on  the  Majority  side  is 
the  billing  question  as  between  Mr.  Massey  and  Mrs.  Clinton.  That 
has  been  worked  over  heavily  in  the  press. 

The  Chairman.  Mr.  Massey  has  testified 

Senator  Sarbanes.  Mr.  Massey  can  address  that  and  Mr.  Clark 
can  address  that,  and  we  could  get  that  straightened  out  on  this 
billings  question  which  you're  constantly  making  reference  to,  and 
I  think  inaccurate  references  are  being  made  and  misrepresenta- 
tions, but  I  would  like  to  get  people  at  the  table  who  can  lay  that 
out  for  us. 

The  Chairman.  I'll  be  very  happy  to  set  aside  sufficient  time  next 
week  for  Mr.  Clark  to  come  in  and  to  answer  any  of  those  questions 
that  remain  open  which  Mr.  Massey  was  not  able  to  address.  To 
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be  quite  candid  with  you,  I'm  not  interested  in  the  recaps  of  the 
bilhng  records  because  Mr.  Massey  indicates  he  has  no  knowledge 
of  them.  That's  fine,  and  we're  not  going  to  waste  the  time  of  the 
Committee  in  an  area  that  will  divert  attention  from  our  main 
focus,  which  is  what  does  he  really  know. 

Senator  Sarbanes.  I  assume  he  knows  about  his  billing  in  rela- 
tionship to  Mrs.  Clinton's  billing. 

The  Chairman.  He  knows  about  his  billings  and  certainly  he  has 
testified  about  his  billings.  There  is  no  question  as  to  the  records 
he  has  and  billings  he  has.  As  it  relates  to  the  recaps,  that  is  some- 
thing he's  not  familiar  with,  and  we  will  address  that  when  Mr. 
Clark  is  called.  That's  no  problem,  and  furthermore,  we  will  bring 
him  in  here  next  week. 

Senator  Sarbanes.  Of  course  one  way  to  address  the  recaps  is  to 
go  behind  them  to  Mr.  Massey  and  other  relevant  persons. 

The  Chairman.  That's  fine.  Mr.  Massey  certainly  can  and  should 
answer,  and  I  know  he  will,  any  question  about  his  actual  billings 
that  he  put  down  and  he's  responsible  for.  But  you  can't  ask  him 
questions  about  another  witness.  Why  not  ask  him  questions  and 
say  well,  another  partner  knows  about  that  so  let's  bring  that  part- 
ner in.  So  let's  stay  on  the  issue. 

Again,  we  will  bring  Mr.  Clark  in.  As  a  matter  of  fact,  if  he's 
here,  we'll  see  if  we  can  work  out  a  time  to  accommodate  him  and 
his  schedule  for  next  week,  possibly  next  Thursday.  If  he  wants  to 
do  that,  we'll  be  happy  to  have  him  here  next  Thursday,  so  we'll 
have  ample  time  to  get  to  all  of  the  questions  about  the  recap  on 
the  billing. 

I  think  you  should  be  accorded  additional  time  obviously,  so  why 
don't  you  continue. 

Mr.  Ben-Veniste.  You  were  asked  about  the  direct  investment 
rule  and  information  that  you  had  learned  about  that  rule.  Now, 
Mr.  Thrash  at  the  firm  was  the  partner  who  had  been  involved  in 
the  matter,  to  some  extent,  called  IDC;  is  that  correct? 

Mr.  Massey.  That's  apparent  from  the  record,  sir. 

Mr.  Ben-Veniste.  Did  you  ever,  to  the  best  of  your  knowledge, 
have  any  conversation  with  Mr.  Thrash  about  the  direct  invest- 
ment rule? 

Mr.  Massey.  As  I  testified  earlier,  no. 

Mr.  Ben-Veniste.  Ail  right.  So  there  was  a  disconnect,  to  the 
best  of  your  knowledge,  as  between  any  conversations  that  you 
had,  in  the  context  that  you  had  them,  about  the  direct  investment 
rule  and  any  work  that  Mr.  Thrash  may  have  been  doing? 

Mr.  Massey.  Sir,  we  didn't  give  Madison  regulatory  advice  as  far 
as  I  know.  We  weren't  their  outside  regulatory  counsel. 

Mr.  Ben-Veniste.  I  think  that  is  an  important  question  that 
hasn't  been  addressed  yet.  It  is  correct,  is  it  not,  that  the  Rose  Law 
Firm  was  not  the  principal  outside  lawyer  for  the  bank;  is  that 
right? 

Mr.  Massey.  It's  my  understanding,  from  the  conversation  that 
I  have  referred  to  in  my  testimony  earlier  with  Mr.  Latham,  that 
another  firm  in  town  had  a  much  more  prominent  relationship  with 
the  S&L. 

Senator  Sarbanes.  The  bulk  of  the  work  was  done  by  lawyers 
and  other  law  firms,  not  the  Rose  Law  Firm? 
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Mr.  Massey.  I  don't  have  personal  knowledge  of  that,  but  that's 
my  understanding. 

Mr.  Ben-Veniste.  With  respect  to  the  question  that  has  been 
raised  about  document  retention  and  files  that  are  either  existent 
or  missing,  these  are  transactions  which  occurred  10  and  11  years 
ago;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Are  you  aware — and  this  is  a  very  important 
issue — are  you  aware  from  your  own  personal  knowledge  as  to 
whether  the  detailed  bills  that  went  to  the  Madison  Bank,  relating 
to  the  matters  that  the  Rose  Law  Firm  worked  on  in  1985  and 
1986,  are  in  existence? 

Mr.  Massey.  No,  I'm  not  aware  of  their  existence. 

Mr.  Ben-Veniste.  Do  you  know  that  Mr.  Clark  or  others  at  the 
Rose  Law  Firm  have  been  advised  or  shown  the  records 

Mr.  Massey.  Yes. 

Mr.  Ben-Veniste.  — relating  to  the  Madison  bills? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Not  just  the  time  records  that  are  before  you, 
but  prior  to  the  discovery  of  the  time  records,  do  you  have  reason 
to  believe,  on  the  basis  of  your  conversation  with  your  managing 
partner  and  others  at  the  firm,  that  those  records  have  been  shown 
by  either  officials  of  the  FBI  or  the  Independent  Counsel  to  mem- 
bers of  the  firm? 

Mr.  Massey.  Sir,  I'm  not  sure  if  those  records  are  comprehensive 
and  speaks  to  all  of  the  bills,  I'm  not  sure  if  that's  correct,  but  I 
understand  that  some  of  the  bills  are  in  the  possession  of  the  var- 
ious regulatory  agencies  that  have  been  investigated. 

Mr.  Ben-Veniste.  My  question  was  not  meant  to  say  that  every 
single  bill  for  every  month  and  every  matter,  but  are  you  aware  on 
the  basis,  not  of  your  direct  knowledge — I  want  to  make  that 
clear — but  on  the  basis  of  what  you  have  been  told  by  others  in 
your  firm,  including  Mr.  Clark,  that  these  records,  at  least  in  part, 
are  in  existence  and  have  been  shown  to  members  of  the  firm? 

Mr.  Massey.  Yes,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  A  question  has  been  raised  about  the  proce- 
dures for  document  retention  in  the  firm;  that  is,  every  firm  at 
some  point  will  destroy  records  or  put  them  on  microfilm  or  do 
something  else  with  them.  Are  you  the  person  who  could  best  in- 
form us  about  what  the  procedures  were,  and  are,  at  the  Rose  Law 
Firm  with  respect  to  document  retention? 

Mr.  Massey.  Sir,  my  partner  behind  me  has  probably  spent  the 
better  part  of  his  life  understanding  and  testifying  as  to  document 
retention  at  our  firm  and  his  knowledge  of  it  eclipses  mine. 

Mr.  Ben-Veniste.  You're  referring  again  to  Mr.  Clark? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Now,  you  were  asked  about  other  matters  that 
Mrs.  Clinton  may  have  been  working  on.  There  have  been  state- 
ments by  individuals  associated  with  this  Committee  to  suggest 
that  the  time  reflected  in — either  timesheets  or  billing  records  of 
Mrs.  Clinton  reflects  work  done  by  Mrs.  Clinton  on  the  Castle 
Grande  project. 

Let  me  ask  you,  sir,  whether  you  are  the  best  person  to  interpret 
those  time  records  from  the  Rose  Law  Firm  among  the  partners 
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who  could  provide  information  to  this  Committee  regarding  the  in- 
terpretation of  those  bills  as  they  relate  to  work  done  or  not  done 
on  the  Castle  Grande  matter? 

Mr.  Massey.  I  had  no  involvement  in  Castle  Grande,  so  I  would 
be  happy  to  try  to  understand  those  entries  and  interpret  them. 
Frankly,  I  think  those  are  outside  of  my  personal  knowledge. 

The  Chairman.  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Mr.  Massey,  I  want  to  raise  questions  about  the  issue  of  how 
Madison  came  to  be  a  client,  and  also,  who  did  certain  work.  The 
way  I  would  like  to  begin,  frankly,  is  to  show  a  video  of  a  press 
conference  of  the  First  Lady  on  the  Whitewater  affair  on  April  22, 
1994,  and  then  we'll  work  from  that. 

Senator  Dodd.  So  we  get  to  have  the  First  Lady  here  but  not  Mr. 
Clark;  is  that  how  it  works? 

PRESS  CONFERENCE  BY  FIRST  LADY  HILLARY  RODHAM  CLINTON 

The  White  House,  April  22,  1994 
[Following  are  excerpts  recorded  by  The  New  York  Times] 

Question:    Since  Whitewater's  been  in  the  news  so  much,  I  feel  it's  fair  to  ask  you 
the  same  question  I  put  to  the  President  some  time  ago — and  you  were,  are,  a  co- 
partner: Do  you  know  of  any  money  that  could  have  gone  from  Madison  to  the 
Whitewater  project  or  to  any  of  your  husband's  poUtical  campaigns? 
Answer:    Absolutely  not.  I  do  not. 

Question:  Actually  on  this  same  theme,  with  your  commodities  profits,  you  know, 
it  is  difficult  for  a  la5Tnan  and  probably  for  a  lot  of  experts  to  look  at  the  amount 
of  the  investment  and  the  size  of  the  profit.  I  mean,  is  there  any  way  you  can  ex- 
plain how  you 

Answer:  Well,  I  can  certainly  tell  you  what  happened.  And  I  appreciate  your  asking 
me  about  it,  because  I've  tried  to  follow  the  accounting  in  the  press  about  it,  and 
I  want  to  explain  as  clearly  as  I  can  what  occurred. 

Back  in  1978,  in  October,  one  of  our  best  friends,  Jim  Blair,  who  had  been  a 
friend  of  my  husband's  and  mine  for  some  time,  talked  to  me  about  what  he  thought 
was  a  great  investment  opportunity.  He  is  someone  who  has  been  an  investor  ever 
since  he  was  a  teenager  with  usually  very  good  results.  And  he  had  followed  closely 
what  had  been  happening  in  the  cattle  market.  And  I  only  knew  a  little  bit  about 
that,  although  living  in  Arkansas,  particvilarly  northwest  Arkansas,  as  I  did,  1  was 
familiar  with  a  lot  of  ranchers  and  people  who  were  in  the  cattle  industry.  And 
when  Jim  said,  "I  think  there's  going  to  be  a  great  opportunity  to  make  money," 
and  explained  why  and  asked  me  what  I  thought  we  could  afford  to  invest,  I  told 
him  $1,000.  So  I  opened  an  account  at  his  very  strong  recommendation  and  pro- 
ceeded to  trade  over  the  next  months,  until  Jvily. 

You  know,  not  all  my  trades  made  money.  Some  of  them  lost  money.  I  talked  to 
Mr.  Blair  very  frequently.  In  fact,  Jim  would  call  me  on  a  regular  basis,  and  I  would 
make  a  decision  whether  I  would  or  would  not  trade.  And  then  the  trade  would  be 
placed.  Often  he  placed  it  for  me.  And  there  was  nothing  wrong  with  that.  He  was 
on  the  spot.  He  was  often  in  the  offices  of  the  broker. 

I  stopped  trading  in  July  1979.  And  I  did  stop  trading  in  large  measure  because 
I  could  not  keep  up  with  it.  It  takes  a  lot  of  nerve  to  be  in  the  commodities  trading, 
and  I'd  just  found  out  I  was  pregnant.  And  so  when  he  called  again,  I  said,  'Tou 
know,  I  just  don't  want  to  do  this  anymore."  And  I  think  he  may  have  even  called 
a  few  more  times,  saying:  "You  know,  it's  really  still  doing  well.  Trade  again."  I 
didn't,  and  I'm  glad  I  didn't  because  he  and  other  friends  of  mine  who  were  trading 
ended  up  losing  money.  So  it  was  a  good  investment  offered  by  somebody  who  knew 
a  lot  who  could  provide  a  lot  of  good  advice,  and  I  was  lucky  and  made  the  decision 
to  stop  when  I  did. 
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Question:  Do  you  understand  this — if  maybe  your  broker  might  have,  because  of 
your  position  or  your  husband's,  might  have  given  you  some  kind  of  unfavorable  or, 
you  know,  favored  advantage? 

Answer:  There's  really  no  evidence  of  that.  I  didn't  believe  it  at  the  time.  As  I  said, 
you  know,  I  made  and  lost  money  in  that  commodities  account.  It  was  my  money, 
it  was  at  risk.  The  account  was  in  my  name,  I  got  the  reports.  We've  released  all 
of  the  documents  we  could  find  from  that  period  from  that  account.  So,  no,  I  had 
no  reason  to  believe  that.  And  as  Mr.  Leo  Melamed,  the  former  head  of  the  Chicago 
Mercantile  Exchange,  said  when  he  looked  at  all  of  my  trading  records,  there  isn't 
any  evidence  that  anybody  gave  me  any  favorable  treatment.  And  even  Mr.  Blair, 
who  ended  up  losing  money,  I  think  would  find  it  very  hard  to  argue  that  he  got 
any  favorable  treatment.  I  just  don't  think  there's  any  evidence  there. 

Question:     Mrs.  Clinton,  you  said  you  stopped  trading  in  July  of  1979.  Could  you 
talk  about  the  second  account  that  was  opened? 
Answer:    Sure. 

Question:  There  was  a  second  account  with  the  Stephens  Company  in  which  I 
think  you  invested  $5,000.  And  at  first  the  White  House  claimed  you  lost  money 
on  it,  but  later  you  put  out  documents  showing  you  actually  made  $6,000  on  it  and 
didn't  close  it  until  a  few  months  after  Chelsea  was  bom. 

Answer:  That's  right.  And  I'm  glad  you  asked  that,  because  I  really  want  to  clarify 
it.  1  think  there's  been  a  lot  of  confusion.  There  were  two  accounts.  The  first  ac- 
count, the  one  that  I  was  just  talking  about,  was  the  Refco  account.  I  traded  in  that 
from  October  1978  to  July  of  1979,  when  I  found  out  I  was  pregnant  and  I  stopped 
trading.  Now,  I  closed  that  account  for  good  in  October  of  1979,  and  I  took  some 
of  the  money  that  I  had  made  and  put  it  into  an  account  at  Stephens.  And  at  that 
point,  I  made  that  a  discretionary  account.  My  Refco  account  was  a  nondiscretionary 
account,  which  meant  that  I  had  to  approve  and  give  the  go-ahead  for  every  trade. 
In  the  discretionary  account  at  Stephens,  my  broker  made  most  of  the  decisions.  I 
think  he  did  a  good  job  for  me.  He  diversified  the  money  that  I  gave  him  and  put 
it  into  money  markets  and  stocks  and  bonds,  and  $5,000  into  some  commodities. 

Now  what  happened  then  is — in  retrospect,  as  I've  been  able  to  reconstruct  it 
now — is  that  my  broker  made  these  decisions.  He  checked  with  me  maybe  a  couple 
of  times  a  month,  but  because  it  was  discretionary  he  did  not  have  to  get  my  ap- 
proval. And  so  money  would  be  moved  from  one  investment  to  another  investment. 
And  during  the  course  of  the  time  between  October  of  1979  and  probably  May  of 
1980,  he  had  me  in  and  out  of  three  different  commodity  accounts  in  much  smaller 
numbers  than  what  I  had  been  in  charge  of  doing  in  my  Refco  account. 

In  February  of  1980,  my  daughter  was  bom,  at  the  very  end  of  the  month.  And 
I  remember  talking  to  my  broker  sometime  after  that  and  said,  "You  know,  I  just 
want  to  get  out  of  commodities  altogether.  I  don't  ever  want  to  have  to  worry  about 
it."  So  he  got  me  out  of  the  positions  that  I  had  been  in,  so  that  by  May  I  was  no 
longer  doing  any  kind  of  commodity  trading  in  the  Stephens  account.  Now  what 
happened,  though,  is  that  he  took  the  money  that  I  now  know  I  made — I  really 
didn't  think  I'd  made  any  money  in  commodities — and  he  bought  some  stock,  and 
he  did  some  other  things  for  me. 

Now  in  the  fall  of  1980,  my  husband  lost  his  election.  We  moved.  So  by  1981, 
when  I  gathered  all  my  documents  together  to  give  to  my  accountant,  I  had  a  year- 
end  statement  from  Stephens  which  did  not  report  anything  about  commodities.  I 
had  a  year-end  statement  from  the  Peavey  Brokerage  Company  which  reported  a 
loss,  and  I  had  no  year-end  statement  from  either  Clayton  or  the  company  called 
ACLI.  So  I  think  what  happened  is  we  bundled  all  of  the  documents  we  had,  be- 
cause I  took  all  of  the  reports  that  I  had,  gave  them  to  the  accountant,  and  I  believe 
that  in  the  absence  of  a  year-end  statement  the  accountant  and  my  husband  and 
I  missed  the  fact  that  we  had  actually  made  some  money  in  the  ACLI  account. 

Question:    Do  you  remember  that  profit? 

Answer:  No.  I  did  not  remember  that  profit.  I  did  not.  And  in  fact,  as  you  said, 
when  some  people  looking  at  the  records  for  me  began  looking  at  it  originally,  they 
looked  at  the  records  and  they  thought  I'd  had  a  $5,000  loss.  And  they  came  to  me 
and  said,  "We  think  you  had  a  loss  which  you  didn't  report."  And  I  said,  you  know, 
I  just  don't  remember.  I  thought  I  basically  got  out  with  what  I  put  in.  And  then 
they  went  back  and  relooked  at  it  again  with,  you  know,  more  accountants,  and  they 
came  up  with  the  gain.  So  it  was  hard  to  find,  apparently. 

Question:  With  regard  to  the  Refco  account,  just  how  did  the  procedure  go?  Did 
Mr.  Blair  basically  recommend  to  you  the  transactions  which  you  either  said  yes  or 


31 

no  to?  Or  was  it  based  more  on  knowledge  that  you  had  gained — as  some  of  your 
staff  have  suggested — from  reading  the  papers,  or  whatever?  What  happened? 
Answer:  Well,  Brit,  it  was  primarily  Jim's  suggestion.  But  I  also  did  try  to  educate 
myself  You  know,  I  did  try  to  read  some  things.  He  actually  gave  me  a  few  docu- 
ments to  read.  Because  he  had  this  theory  that  because  of  the  economy  in  the  early 
part  of  the  1970's,  a  lot  of  cattle  herds  had  been  liquidated,  so  that  there  was  going 
to  be  a  big  opportunity  to  make  money  in  the  late  70's.  And  he  gave  me  things  to 
read  about  that.  And  I  did  occasionally  read,  you  know,  publications  like  The  Jour- 
nal and  others  and,  you  know,  I  tried  to  educate  myself  because  I  took  the  respon- 
sibility seriously.  But  I  relied  primarily  on  his  advice,  because  he  really  spent  an 
enormous  amount  of  time  studying  the  market  and  talking  to  many  more  people 
than  I  ever  could  have — people  who,  you  know,  ran  feedlots  or  bought  beef  for  large 
supermarket  chains.  So  he  would  talk  to  me,  and  he'd  say:  "Here's  what  I  think  is 
going  on.  What  do  you  think?"  Now,  I  did  not  make  every  trade  he  recommended. 
And  certainly,  by  July — when  I  began  to,  you  know,  get  nervous  about  it — I  stopped 
taking  his  recommendations,  because  I  just  couldn't  bear  the  risk  anymore. 

Question:  Did  it  concern  you  at  the  time  that  because  of  his  position  with  the  com- 
pany that  he  represented,  that  there  was  an  ethical  question  raised  by  your  accept- 
ing this  level  of  assistance  in  a  financial  matter  from  him? 

Answer:  No,  it  did  not.  And  the  reason  it  didn't  is  that  he  and  his  wife  are  among 
our  very  best  friends.  My  husband  performed  their  marriage  ceremony.  I  was  the 
best  person  at  the  wedding.  We  are  very  close  friends.  And  I  found  it  a  little  bit 
surprising  that  anyone  would  suggest  that,  because  in  1980,  right  during  the  time 
that  this  was  all  going  on,  when  my  husband  ran  for  re-election,  Tyson  supported 
his  opponent.  So  there's  really  no  basis  for  suggesting  it  was  anything  other  than 
what  it  was,  which  was  a  friend  who  made  a  suggestion — and  not  just  to  me,  but 
to  a  number  of  people — which  I  think  was,  you  know,  very  fortunate  for  me. 

Question:  You  said  that  there  was  no  preferential  treatment  in  all  of  this.  The 
records  indicated  that  your  account  was  short  of  money  at  various  points.  Were 
there  margin  calls?  And  did  you  meet  any  of  those  calls?  And  were  you  aware  at 
any  time  that  Refco  was  coordinating  trades  to  drive  prices  up  or  down? 
Answer:  No,  I  was  not  aware  of  that,  Andrea.  I  was  told  that  after  I  stopped  trad- 
ing some  months  later.  And  I  know  there  were  lawsuits  filed  alleging  that.  I  don't 
think  any  of  that  was  ever  proved,  at  least  that  I'm  aware  of  And  when  my  position 
was  under  margin.  I  would  either  close  out  my  position  or  use  the  equity  that  I 
had — and  I  thiiik  Mr.  Melamed  said,  based  on  his  review  of  the  records,  there  were 
a  couple  of  occasions  when  I  was  under  margin.  Nobody  ever  called  and  asked  me 
for  anything.  They  just,  I  guess,  took  the  money  that  I  had  in  the  account  and  closed 
out  the  position.  But  that  was  the  responsibility  of  the  broker.  And  from  what  I 
know,  they  were  doing  so  many  trades  and  there  was  so  much  volume  going  through 
that  I  was  a  relatively  small  customer.  I  mean,  it  was  very  big  money  for  me  and 
my  family,  but  it  was  a  very  small  account,  and  I  don't  think  they  paid  any  atten- 
tion to  my  particular  situation. 

Question:    Why  do  you  think  that  they  gave  you  this  treatment  with  you  being  such 

a  small  customer?  Don't  you  think  that  was  preferential  treatment 

Answer:    No. 

Question:  — based  upon  who  you  were  and  who  your  husband  was? 
Answer:  No.  I  really  don't  believe  that.  I  don't  think  there's  any  evidence  of  that. 
You  know,  from  what  I  know  about  commodity  trading  and  what  I  know  about  the 
cattle  market  during  that  period  of  time,  they  were  just  bu)ang  and  selling  on  a 
huge  basis,  day  in  and  day  out.  And  I  think  that  they  may  have  not  gotten  around 
to  the  paperwork.  They  may  have  not  thought  it  was  worth  it.  They  may  have  seen 
that  I  was  a  regular  customer  and  that  I  covered  my  losses,  that  there  was  never 
an  occasion  when  they  really  had  to  be  concerned  about  it.  I  can't  read  their  minds 
or  speculate,  but  I  had  absolutely  no  reason  to  believe  that  I  got  any  favorable  treat- 
ment. And  the  fact  that  I  closed  the  account  out  and  took  my  money,  whereas  the 
people  whom  I  knew  were  much  bigger  traders  like  Jim  Blair  and  others — they  lost 
money — and  why  would  Jim  Blair  try  to  help  me  get  favorable  treatment  that  he 
couldn't  get  for  himself?  I  mean,  it  doesn't  make  any  sense  to  me  at  all. 

Question:  Mrs.  Clinton,  one  of  the  things  that  has  made  all  of  this  so  controversial 
is  the  shifting  accounts  of  what  happened.  Because  initially  the  White  House  ex- 
plained that  you  were  consulting  Blair  and  many  others  and  reading  The  Wall 
Street  Journal,  and  then  later  had  to  correct  that.  And  we  found  out  that  Mr.  Blair 
was  in  fact  most  often  placing  your  trades  for  you,  phoning  the  trades  in.  Why  was 
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the  account — why  did  the  account  have  to  be  corrected?  Why  was  it  not  explained 
accurately  the  first  time? 

Answer:  Well,  Linda,  I  think  it  is  because,  you  know,  we're  trying  to  reconstruct 
events  of,  you  know,  15,  16,  17  years  ago.  There  are  a  lot  of  people  who  are  trying 
to  help.  But  until  relatively  recently  there  wasn't  any  one  person  in  charge  of  trying 
to  get  everything  tx)gether  and  get  the,  you  know,  information  as  accurate  as  pos- 
sible. I  think  the  people  in  the  White  House  did  the  best  job  they  could.  I  think 
that  we  did  the  best  job  we  could  trying  to  remember  things  and  oftentimes  having 
to  search  to  see  whether  we  had  any  records.  I  mean,  I  don't  know  how  many  of 
you  keep,  you  know,  records  from  1978  or  1979,  but,  I  mean,  we  went  through  a 
lot  of  effort  to  try  to  see  whether  we  had  anything  so  that  we  could  answer  ques- 
tions and  then  make  things  available.  Sometimes  we'd  find  part  of  something.  Some- 
times we'd  then  find  the  rest  of  it.  So  I  appreciate  and  understand  the  concern 
about,  you  know,  why  we  would  have  to  add  information  or  go  back  and  say,  "Well, 
this  needs  to  be  corrected." 

But  the  fundamental  facts  have  not  changed.  I  mean,  the  fundamental  facts  are, 
as  I  have  said:  I  opened  an  account  with  my  money.  I  made  the  trades.  It  was  non- 
discretionary.  I  took  the  risk.  I  was  the  one  who  made  the  decision  to  stop  trading. 
And  that  I  did  rely  on  Jim  Blair.  I  used  some  other  advice  as  well,  but  he  was  my 
principal  adviser  in  this. 

Question:  But  that  wasn't  a  question  of  documents,  that  particular  fact,  the  fact 
that  he  was  really  driving  the  trading  for  you.  I  guess  I  wanted  to  re-ask  that  ques- 
tion again.  Why — that  would  be  something  you  would  remember  or  not  remember 
without  documentary  support — so,  why  was  that  fact  not  made  clear?  And  were  you 
essentially  riding  on  his  coattails  when  you  traded? 

Answer:  No,  I  wasn't.  I  was  riding  on  the  money  I  invested.  You  know,  I  don't 
know  how  any  of  you  make  investment  decisions,  but  I  like  to  listen  to  people  I 
know  and  trust  who  I  think  know  what  they're  doing.  And  he  was  somebody  who 
I  very  much  thought  knew  what  he  was  doing  and  was  more  than  willing  to  share 
his  information,  not  only  with  me  but  vdth  many  people:  Members  of  his  family  and 
other  of  his  friends.  And  it  was  for  all  of  us  a  decision  to  put  ourselves  basically 
at  the  mercy  of  the  market.  And  as  Jim  Blair  found  out,  he  wasn't  always  right. 
He  lost  a  lot  of  money.  And  I  was  lucky — I  didn't.  But  that  was  my  decision. 

Question:  Mrs.  Clinton,  a  number  of  your  old  friends  in  Little  Rock — Warren  Ste- 
phens, who  I  guess  is  an  old  friend;  Curt  Bradbury,  Bill  Bowen,  people  like  that — 
had  a  meeting  on  March  31.  And  they  decided  that  really  Arkansas  has  taken  a 
beating — portrayed,  in  the  words  of  one  of  them,  as  a  moral  and  ethical  backwater — 
basically  because  people  hear  us  saying,  "It  was  done  that  way  in  Arkansas."  How 
do  you  feel  about  what's  happening  down  there  and  what's  happening  to  those  peo- 
ple who  feel  they're  being  hurt  by  events  out  of  their  control?  And  they  feel  that 
they're  not  really  being — the  State  is  not  really  being — defended  by  you  and  your 
husband.  I  wonder  if  you'd  address  that. 

Answer:  Well,  I  feel  very  bad  about  it,  because  I  think  Arkansas  is  a  wonderful 
place  and  filled  with  some  of  the  best  people  I've  ever  been  privileged  to  know  or 
work  with.  And  I  do  think  that  many  of  the  charges  have  been  very  unfair  and  have 
really  lacked  any  historic  or  realistic  context.  I  don't  think  it's  necessary  to  point 
fingers  at  any  other  State  in  the  Union  to  say  that,  you  know,  every  place  there 
are  people  who  have  problems  and  there  are  people  who  cause  problems.  And  I 
think  that,  you  know,  the  State  of  Arkansas  is  a  place  that  has,  you  know,  just  so 
much  to  be  proud  of  So  I  hope  that  we  can  get  back  to  a  more  realistic  assessment 
of  what  goes  on  there. 

Question:    May  I  follow? 
Answer:    Sure. 

Question:  They've  said — and  specifically  Bradbury  and  Mr.  Stephens  have  said — 
that  to  a  certain  extent  they  feel  you've  brought  this  on  yourself,  the  two  of  you, 
because  of  campaign  statements  about  a  decade  of  greed  and  just  things  that  they 
feel,  in  their  words,  make  it  look  like  hjT)ocrisy:  That  you  were  into  go-go  trading. 
You  were  trying,  as  you  said,  an  opportunity  to  make  money,  just  as  they  were.  And 
they  felt  like  they  had  been  condemned  by  you — that  people  like  that  had  been  con- 
demned by  you  during  the  campaign  and  that  now  you  were  being  shown  to  be 
doing  the  things  you  spoke  against. 

Answer:  Well,  Curt  and  Warren  have  never  said  that  to  me,  so  I'll  have  to  take 
your  word  for  it.  But  I  do  think  you  raised  an  important  question  that  I  would  like 
to  talk  about  a  little  bit.  You  know,  I  was  raised  to  believe  that  every  person  had 
an  obligation  to  take  care  of  themselves  and  their  family.  And  that  meant,  you 
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know,  earning  an  income  and  saving  and  investing.  I  was  raised  by  a  father  who 
had  me  reading  the  stock  tables  when  I  was  a  little  girl,  and  I  started  doing  that 
with  my  daughter  when  she  was  a  little  girl.  I  don't  think  you'll  ever  find  anything 
that  my  husband  or  I  said  that  in  any  way  condemns  the  importance  of  making  good 
investments  and  saving  or  that  in  any  way  undermines  what  is  the  heart  and  soul 
of  the  American  economy,  which  is  risk-taking  and  investing  in  the  future. 

What  1  think  we  were  saying  is  that  like  anything  else,  that  can  be  taken  to  ex- 
cess. When  companies  are  leveraged  into  debt,  when  loans  are  not  repaid,  when 
pension  ftinds  are  raided — you  know,  all  of  the  things  that  marked  the  excess  of  the 
1980's  are  things  which  we  spoke  out  against. 

I  think  it's  a  pretty  long  stretch  to  say  that  the  decisions  that  we  made  to  try 
to  create  some  financial  security  for  our  family  and  make  some  investments  come 
anywhere  near  there.  I  also  think  that  my  husband  and  I  made  different  choices 
than  to  concentrate  on  making  money  during  the  1980's.  We  obviously  wanted 
enough  financial  security  to  send  our  daughter  to  college  and  put  money  away  for 
our  old  age  and  help  our  parents  when  we  could.  But  we  were  primarily  interested 
in,  in  his  case,  trying  to  provide  opportunities  for  people  in  Arkansas  and  make  a 
difference  in  their  lives.  What  I  tried  to  do  both  to  help  him  and  to  work  on  behalf 
of  children  or  education  reform  was  what  was  really  important  to  us.  I  think  that 
is,  you  know,  something  that  needs  to  be  put  again  in  a  proper  perspective. 

Question:  In  the  same  vein,  somewhat  in  the  same  vein,  you  were  reported  to  have 
opposed  a  special  prosecutor,  at  least  in  the  beginning — and  some  of  the  release  of 
tax  docvunents — on  the  basis  of  privacy,  that  you  felt  you  had  a  right  to  privacy. 
Do  you  think  that  that  helped  to  create  any  impression  that  you  were  trying  to  hide 
something? 

Answer:  Yes,  I  do.  And  I  think  that  is  probably  one  of  the  things  that  I  regret  most 
and  one  of  the  reasons  why  I  wanted  to  do  this,  because  I've  had  to  really  do  a  lot 
of  thinking  the  last  couple  of  months.  You  know,  again,  I  was  raised  to  really  be- 
lieve that  what  was  important  was  what  you  thought  about  yourself  and  how  you 
measured  up  to  the  standards  you  set  for  yourself,  .^d  I  think  if  my  father  or  moth- 
er said  anything  to  me  more  than  a  million  times,  it  was  don't  listen  to  what  other 
people  say,  don't  be  guided  by  other  people's  opinions,  you  know,  you  have  to  live 
with  yourself.  And  I  think  that's  good  advice.  I  mean,  I'm  glad  I  got  it  as  a  girl 
growing  up,  and  I've  passed  it  on  to  my  daughter.  But  I  do  think  that  that  advice 
and  my  belief  in  it,  combined  with  my  sense  of  privacy — because  I  do  feel  like  I've 
always  been  a  fairly  private  person  leading  a  public  life — led  me  to  perhaps  be  less 
understanding  than  I  needed  to  of  both  the  press  and  the  public's  interest  as  well 
as  a  right  to  know  things  about  my  husband  and  me. 

So  you're  right.  I've  always  believed  in  a  zone  of  privacy.  And  I  told  a  friend  the 
other  day  that  I  feel  after  resisting  for  a  long  time,  I've  been  re-zoned.  You  know, 
and  I  now  have  a  much  better  appreciation  of  what's  expected,  and  not  only  what 
I  have  done — because  I  am  extremely  comfortable  and  confident  about  everything 
that  I  have  done — but  about  my  ability  to  communicate  that  clearly  and  to  give  the 
information  that  you  all  need. 

Now,  to  your  other  question,  about  the  special  counsel.  I  was  not  the  only  one  of 
my  husband's  advisers  who  questioned  the  idea  of  a  special  counsel.  I  think  that 
those  of  us  who  did  were  concerned  about  the  precedent  that  would  be  set  by  having 
such  an  appointment  made  when  none  of  the  existing  standards  that  had  always 
been  in  place  had  been  met.  There  was  no  credible  allegation — ^you  know  all  of  the 
things  that  usually  are  required.  So  I  was  questioning  of  that.  But  the  President 
made  the  decision  that  we  needed  to  get  on  with  the  business  he  came  to  Washing- 
ton to  do  and  that  this  was  an  important  step  to  take,  and  I  respected  that  decision. 

Question:  Mrs.  Clinton,  do  you  know  an3i;hing  about  Mr.  Foster's  death?  Do  you 
know  what  he  wanted  to  tell  the  President  that  he  didn't  get  to  tell  him? 
Answer:  You  know,  I  don't  know  that  he  wanted  to  tell  the  President  an3rthing. 
That's  the  first  I've  heard  of  that.  My  memory  is  that  the  President  actually  talked 
to  Vince  Monday  night,  before  he  died,  and  when  I  talked  with  the  President  after- 
ward he  was  stunned  because  the  conversation  was  a  very  normal  kind  of  a  con- 
versation. So  I  don't  know. 

Question:    Well,  I  understood  they  made  an  appointment  to  talk  not  the  next  day 
but  Wednesday,  and  that  would  have  been  the  day  afl^r  he  died. 
Answer:    I  don't  know.  I  don't  know. 

Question:  Mrs.  Clinton,  my  question — I'd  like  a  follow-up  too.  The  first  one  has  to 
do  with  Susan  McDougal.  She  said  that  she  brought  the  document  of  Whitewater 
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over  to  you  at  the  Governor's  mansion.  Did  you  receive  all  the  documents?  And  if 
so,  what  became  of  them? 

Answer:  I  don't  believe  that  we  received  all  the  documents  in  that  way.  Over  the 
past  several  years,  we  have  made  a  very  deliberate  effort  to  try  to  obtain  documents. 
And  every  document  that  we  have  obtained  has  been  turned  over  to  special  counsel, 
no  matter  where  it  came  from. 

Question:  My  follow-up  has  to  do  with  the  death  of  Mr.  Foster,  the  way  his  office 
was  sealed  or  the  people  who  were  in  it.  There's  been  a  lot  of  criticism  of  the  papers 
in  Mr.  Foster's  office — that  some  may  have  been  removed. 

Answer:  Well,  I  know  there's  been  a  lot  of  concern  and  criticism  about  that.  I  can- 
not speak  to  that  in  any  detail.  But  I  know  that  the  special  counsel  is  looking  into 
the  circumstances  surrounding  Mr.  Foster's  death,  and  I  assume  he  will  issue  a  re- 
port about  that  which  I  hope  will  put  all  these  matters  to  rest  once  and  for  all. 

Question:  You  said  that — just  now — that  you'd  decided  that  $1,000  was  as  much 
as  you  could  risk.  Can  you  tell  us  what  your  understanding  was  of  how  much  you 
could  be  at  risk  with  the  little  amount  of  money  that  you  and  your  family  had  then? 
We  were  told  earlier  that  $1,000  was  what  you  were  asked  to  put  in.  And  second 
of  all,  can  you  give  us  some  explanation — given  that  a  cattle  contract  at  the  time, 
just  one  contract,  was  $1,200 — for  the  mystery  of  the  $5,300  that  was  made  really 
in  the  course  of  one  day,  or  at  least  a  few  days,  in  the  first  trade? 
Answer:  No,  I  can't.  I  do  not  remember  any  of  those  details.  I've  given  you  every 
record  that  I  have  about  that.  The  $1,000  was  what  I  wanted  to  start  with.  And 
it  was  what  I  thought  was  a  good  beginning,  a  good  investment  for  me.  And  once 
I  had  made  the  initial  return  that  I  did,  I  reinvested  that.  This  was  a  roller  coaster, 
and  what  I  believed  was  that  I  was  getting  very  good  information  and  that  I  would 
end  up  making  money.  But  there  were  a  couple  of  days  when  I  lost  money.  And  I 
knew  that  I  would  be  responsible  for  any  losses  that  I  suffered.  But  I  did  reinvest, 
and  I  covered  the  losses  by  closing  positions.  And  then  I  eventually  stopped  trading. 

Question:    But  when  you  first  started  with  $1,000,  did  you  believe  you  were  putting 

at  risk  more  than  $1,000? 

Answer:    I  believed  that  was  certainly  possible,  yes. 

Question:    Then  why  did  you  take  such  a  risky  investment? 

Answer:    Because  I  didn't  think  it  was  that  big  a  risk,  because  I  thought  that  Jim 

and  the  people  he  was  talking  with  knew  what  they  were  doing.  And,  you  know, 

I've  read  a  letter  to  the  editor  that  somebody  sent  me  from  one  of  your  newspapers, 

I  think,  which  talked  about  a  woman  who  invested  $1,000  during  the  same  time  and 

made  $750,000.  Well,  she  had  a  stronger  stomach  than  I  did.  I  couldn't  do  that. 

Question:  The  Whitewater  development  was  set  up,  as  you  say,  as  a  50-50  partner- 
ship between  the  Clintons  and  the  McDougals,  meaning  that  you  were  liable  for  50 
percent  of  the  losses  or  50  percent  of  the  gains.  Yet,  by  your  ovm  accounting,  you 
lost  half  or  even  maybe  a  third  of  what  the  McDougals  lost.  This  is  according  to 
the  Lyons  Report.  Doesn't  that  discrepancy  represent  some  sort  of  a  gifl  or  gratuity? 
Answer:  No.  And  let  me  say  that,  yes,  the  ownership  of  the  corporation  was  50- 
50.  The  liability  on  the  underlying  debt  was  100  percent  for  each  one  of  us.  I  mean, 
there  was  no  gift  in  that.  When  my  husband  and  I  signed  that  mortgage,  and  when 
we  re-signed  guarantees,  we  assumed  the  whole  responsibility.  I  mean,  if  Jim  had 
gone  into  bankruptcy  early  on,  if  Susan  had  left,  we  would  not  have  only  50  percent 
of  the  obligation;  we  would  have  100  percent  of  the  obligation. 

Question:  But  why  was  it  that  the  McDougals  lost  so  much  more  money  than  you 
did?  I  don't  understand  it. 

Answer:  I  can't  answer  that.  I  mean,  we  gave  whatever  money  we  were  requested 
to  give  by  Jim  McDougal.  I  mean,  he  was  the  one  who  would  say:  "Here's  what  you 
owe  on  interest.  Here's  what  your  contribution  should  be."  We  did  whatever  he 
asked  us.  We  saw  no  records.  We  saw  no  documents.  He  was  someone  that  my  hus- 
band had  known  a  very  long  time.  He  was  someone  who  had  been  in  the  real  estate 
business  with  many  people  we  knew,  including  Senator  Fulbright,  and  we  just  as- 
sumed that  whatever  he  needed  he  would  ask  for.  And  we  didn't  have  any  informa- 
tion to  the  contrary. 

Question:  It's  just  that  given  that  you  were  jointly  and  separately  liable  for  all  the 
debt  and  that  you  and  your  husband  are  both  lawyers,  that  you  would  be  so  passive 
about  a  fairly  substantial  investment. 
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Answer:  Well,  we  were  not  real  estate  developers,  and  Jim  had  a  track  record.  And 
I  wasn't  a  cattle  expert;  I  trusted  Jim  Blair,  and  it  worked  out  for  me.  And  I  wasn't 
a  real  estate  expert,  and  we  lost  money.  Those  things  happen. 

Question:  Mrs.  Clinton,  just  to  get  back  to  Linda's  earlier  question.  One  of  the 
things  that  has  been  driving  this  is  either  the  lack  of  explanations  or  the  shifting 
explanations.  And  in  terms  of  the  way  that  your  commodities  trading  was  first  de- 
scribed: That  you  did  the  trades,  you  relied  on  some  advice  from  Mr.  Blair.  Later 
it  was  revealed  that  Mr.  Blair  placed  most  of  the  trades,  if  not  all  of  them.  Can 
you  explain  what  happened?  Did  you  have  a  new  recollection?  Why  the  shift? 
Answer:  Well,  if  you  just  listen  to  what  you  said:  I  did  the  trades.  They  were  my 
trades.  I  was  responsible  for  them. 

But  I  did  them  on  the  advice  of  Jim  Blair.  And  very  often  he  placed  them  for  me. 
I'm  not  in  any  way  excusing  any  confusion  that  we  nave  created.  I  think  we  have 
created  it  because  I  don't  think  that  we  gave  enough  time  or  focused  enough.  I  have 
been  traveling,  and  I'm  more  committed  to  health  care  than  anything  else  I  do.  I 
probably  did  not  spend  enough  time,  get  as  precise.  Different  people  heard  different 
things  that  I  said,  or  by  the  time  it  got  passed  to  the  third  or  fourth  person,  or  one 
member  of  the  press  would  call  somebody  in  the  White  House  but  somebody  else 
would  call  another  person.  So  I  think  that  the  confusion  was  our  responsibility.  We 
did  not  give  you  a  focused  place  to  come,  and  we  did  not  spend  the  time  necessary. 
There's  not  really  a  contradiction  in  what  you  said  and  what  I  said.  But  I  can  un- 
derstand how  somebody  might  assume  that. 

Question:  Now  that  we're  clearing  up  a  lot  of  confusion,  I'll  ask  you  about  one  other 
thing  that  I've  had  problems  with.  During  the  campaign — I  think  it  was  right  after 
the  primary  debate  between  Jerry  Brown  and  your  husband — you  made  a  statement 
in,  I  think,  a  Chicago  restaurant  that  you  never  did  any  regulatory  work  for  Madi- 
son Guaranty.  When  the  letter  went  to  Beverly  Bassett  Schaffer  about  perhaps  the 
legality  of  offering  preferred  stock,  your  name  was  at  the  bottom  of  that  letter. 
Answer:    Right. 

Question:    Could  you  explain  that? 

Answer:  Yes.  I'm  glad  you  asked  that,  because  that's  another  thing  that  I  feel  has 
gotten  confused  in  the  telling.  Let  me  just  try  to  describe  what  happened  there. 
When  in  1985,  I  believe,  maybe  1986,  there  was  an  effort  made  on  the  part  of  var- 
ious financial  institutions  around  the  country  to  increase  their  capital  net  worth, 
they  began  looking  for  ways  to  do  that.  There  was  a  very  bright  young  associate 
in  our  law  firm  who  had  a  relationship  with  one  of  the  officers  at  Madison,  a  young 
man  whom  he  had  known.  They  began  talking. 

And  if  you'll  remember  what  happened  when  the  S&L's  were  deregulated,  many 
States  were  left  wholly  unprepared:  They  did  not  have  a  regulatory  system  in  place, 
they  didn't  even  really  have  good  laws.  All  of  a  sudden  there  was  no  Federal  regula- 
tion to  speak  of,  and  so  people  were  asking  State  governments  whether  things  could 
be  done. 

Those  two  young  men  thought  that  it  would  be  legal  under  Arkansas  law  for  a 
savings  and  loan  to  issue  preferred  stock.  But  there  was  absolutely  no  law  on  that, 
and  so  they  couldn't  be  sure.  But  they  decided  that  what  they  wanted  to  do  was 
to  ask  the  person  who  regulated  savings  and  loans  whether  it  was  legal — not  if 
Madison  could  do  it;  that  was  the  second  step.  The  first  step  was  could  you  even 
do  it  in  Arkansas,  whether  you  were  A,  B,  or  C,  not  just  Madison. 

When  they  talked  about  doing  that,  the  young  attorney  in  question  needed  a  part- 
ner to  serve  as  his  backstop,  and  that  was  one  of  the  rules  we  had  in  our  firm.  He 
knew  that  I  knew  Jim  McDougal.  He  also  knew  that  Jim  had  been  a  client  of  our 
firm  in  the  past.  This  was  not  a  new  representation. 

So  he  came  to  me  and  asked  me  if  I  would  talk  with  Jim  to  see  whether  or  not 
Jim  would  let  the  lawyer  and  the  officer  go  forward  on  this  project.  I  did  that,  and 
I  arranged  that  the  firm  would  be  paid  a  $2,000-a-month  retainer.  And  that  was 
ordinary  and  customary.  That  would  be  billed  against,  unlike  retainers  of  some  real- 
ly big  law  firms  that  if  you  pay  the  retainer  they  keep  it,  no  matter  whether  they 
do  any  work  for  you.  This  was  really  an  advance  against  billing.  That  was  arranged. 

The  young  attorney,  the  young  bank  officer  did  all  the  work,  and  the  letter  was 
sent.  But  because  I  was  what  we  called  the  bilhng  attorney — in  other  words,  I  had 
to  send  the  bill  to  get  the  payment  made — my  name  was  put  on  the  bottom  of  the 
letter.  It  was  not  an  area  that  I  practiced  in,  it  was  not  an  area  that  I  really  know 
anything,  to  speak  of,  about. 

At  that  point,  the  regulatory  authorities — namely,  Beverly  Bassett  Schaffer — an- 
swered the  legal  question.  And  the  legal  question  was:  Yes,  it  is  permissible  under 
Arkansas  law  to  issue  this  preferred  stock.  Then  the  question  moved  on  to  the  sec- 
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ond  phase,  in  which  I  had  no  involvement  that  I  have  any  memory  of,  or  anyone 
that  I  have  talked  with.  That  was  trying  to  determine  whether  Madison  could  go 
forward. 

And  I  think  that  the  Securities  Commissioner  acted  absolutely  appropriately.  She 
answered  the  legal  question:  Yes,  it  is  legal  to  do  this.  But  as  to  Madison,  she  laid 
out  conditions  that  had  to  be  met  for  Madison  to  do  it.  And  Madison  could  never 
meet  those  conditions,  and  so  they  never  issued  preferred  stock.  So  the  legal  ques- 
tion was  answered,  but  Madison  got  no  benefit  at  all  from  the  answer  of  that  legal 
question. 

Question:  Can  you  clarify  for  us  what  documents  were  removed  from  Vince  Foster's 
office  after  he  died,  and  why  they  were  there  in  the  first  place? 

Answer:  I  can  tell  you  what  I  know,  which  is  I  did  not  know  Vince  had  any  of  the 
documents  related  to  our  personal  business  in  his  office  until  after  his  death.  What 
I  believe  he  was  doing  with  them  was  serving  as  a  coordinator  among  our  private 
lawyers  and  accountants  and  certain  Government  officials,  like  the  Office  of  Govern- 
ment Ethics,  with  respect  primarily  to  our  blind  trust.  Because  there  were  all  these 
questions  that  had  to  be  answered  and  he  was  kind  of  the,  you  know,  the  coordina- 
tor. The  private  lawyers  would  talk  to  him;  the  Office  of  Government  Ethics  people 
would  talk  to  him.  I  think  that's  why  he  had  any  documents  of  a  personal  nature 
in  his  office  at  the  time  of  his  death. 

Question:  Why  did  your  chief  of  staff,  Maggie  Williams — why  was  she  involved  at 
all  to  remove  these  documents  from  his  office  within  a  day  of  his  death? 
Answer:  I  don't  think  that  she  did  remove  any  documents.  I  think  that  what  hap- 
pened is  that  after  Mr.  Nussbaum  reviewed  the  docum_ents,  and  after  he  did  so — 
as  I  recall;  I  was  not  here,  I  was  in  Arkansas — but  I  believe  that  was  done  in  the 
presence  of  officials  from  the  Park  Police  and  maybe  some  other  agencies.  Then  Mr. 
Nussbaum  distributed  the  files  according  to  whom  he  thought  should  have  them. 
There  were  files  related  to  ongoing  work  in  the  Counsel's  Office  that  needed  to  be 
passed  on  to  other  lawyers,  there  were  personal  files  of  Vincent's  that  needed  to  go 
to  his  family,  and  there  were  these  personal  files  of  ours  that  went  to  our  lawyers. 

Question:  Another  question  about  this  re-zoning  of  private  and  public  lives:  I'm 
wondering  what  kind  of  a  toll,  if  any,  this  has  taken  on  you,  on  your  and  the  Presi- 
dent's personal  and  political  lives.  And  do  you  ever  look  in  the  mirror  and  wish  that 
you'd  just  never  got  into  this? 

Answer:  No,  never.  Never.  I  mean,  some  days  are  better  than  other  days,  but,  you 
know,  I  think  what  has  helped  me  in  the  last  couple  of  weeks — aside  from  some 
good  friends  who  have  talked  with  me  and  helped  me  get  re-zoned,  if  you  will — is 
my  belief  that  this  is  really  a  result  of  our  inexperience  in  Washington,  if  you  will; 
that  I  really  did  not  fully  understand  ever3i;hing  that  I  wish  now  I  had  known.  You 
know,  it's  a  learning  experience,  sometimes  a  difficult  one  but  I  think  one  that  both 
the  President  and  I  are  anxious  to  do  because  we  think  that  the  reason  he  was 
elected  was  to  deal  with  the  big  issues  that  we  want  the  country  to  deal  with.  And 
so  it  is  a  little  disappointing  if  we  in  any  way  contribute  to  a  diversion  from  that. 
That's  something  I  don't  want  to  have  happen  in  the  future,  and  I'm  certainly  going 
to  try  to  be  more  sensitive  to  what  you  all  need,  and  what  we  need  to  give  you, 
and  do  it  in  a  more  efficient  and  effective  way  the  first  time. 

Because,  as  I  said  earlier,  I  feel  very  confident  about  how  this  will  all  turn  out. 
This  is  not  a  long-term  problem  or  issue  in  any  way.  But  I  don't  want  anybody  to 
have  the  wrong  impressions  of  either  of  us,  and  I  don't  want  anything  to  interfere 
with  doing  what  the  people  of  this  country  need  done. 

Question:  Mr.  Clinton  has  spoken  of  the  politics  of  personal  destruction.  Who  do 
you  believe  are  main  perpetrators  of  that? 

Answer:  I  don't  want  to  get  into  that.  I  don't  think  that  that  bears  any  real  useftil 
discussion.  I  think  that  what's  important  is  for  us — not  just  the  President  and  me 
but  the  entire  Administration — to  keep  focused  on  what  really  will  stand  the  test 
of  history  and  what  we  really  are  trying  to  do  for  the  country.  And  I  can't  really 
help  it  if  some  people  get  up  every  day  wanting  to  destroy  instead  of  build,  or  want- 
ing to  undermine.  That's  something  that  I  try  not  to  think  about  or  dwell  on,  and 
try  to  do  what  I'm  expected  to  do,  which  for  me  is  working  on  health  care. 

Question:  When  was  your  last  conversation  with  Vince  Foster,  and  what  was  your 
understanding  of  the  state  of  his  mind? 

Answer:  You  know,  I've  thought  about  that  so  many  times.  I  don't  think  I  had  any 
conversation  with  him  for  at  least  3  weeks  before  he  died  because,  you  know,  we 
left  for  Tokyo  somewhere  around  the  Fourth  of  July  is  my  best  memory.  And  for 
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about  a  week  before  that,  I  was  very  preoccupied  with  getting  ready  for  the  trip  and 
doing  the  things  you  have  to  do.  So  I  don't  have  any  memory  of  having  talked  to 
Vince,  and  I  never  talked  to  him  during  the  time  that  I  was  gone.  And  Uke  every 
one  of  ovu"  friends,  you  know,  we  relived  everj^hing  that  happened  or  didn't  happen. 
The  people  who  talked  to  him,  the  people  who  spent  time  with  him,  they  question 
whether  they  said  the  right  thing,  whether  they  could  have  done  something  else. 
The  fact  that  I  didn't  talk  to  him  makes  me  wonder  whether  if  I  had  called  him 
I  could  have  picked  up  a  clue.  I  just  don't  have  any  way  of  knowing. 

Question:    It  supposedly  had  been  depression,  or  so  we  were  told,  for  a  considerable 
period  of  time.  Were  you  ever  aware  of  that? 
Answer:    No. 

Question:    Did  you  have  any  clue  what  was  going  on? 

Answer:  No.  Neither  did  people  who,  you  know,  spent  the  weekend  with  him  or 
saw  him  in  the  office  that  day.  You  know,  one  of  the  things  that  I've  spent  a  lot 
of  time  doing  in  the  last  months  is  trying  to  educate  myself  about  depression.  And 
my  good  friend  Tipper  Gore  has  been  a  great  help  on  that,  as  have  the  people  she's 
worked  with  on  mental  health  issues.  Aiiid  I  just  hope  that  we  get  over  the  stigma 
that  is  still  often  attached  to  people  admitting  they  need  help  or  that  they  can't  un- 
derstand what's  happening  to  them.  I  have  no  doubt  now,  in  retrospect — and  many 
of  my  friends  now  can  reconstruct  conversations  or  things  they  saw  in  Vince  in 
those  last  weeks,  but  they  didn't  know,  they  didn't  understand,  i^d  he  didn't  either 
feel  comfortable  or  know  himself  So  maybe  out  of  all  of  this  tragedy  and  the  after- 
math, all  of  the  speculation,  maybe  once  we  put  to  rest  once  and  for  all  the  fact 
that  he  committed  suicide  and  that  it  was  a  tragic  loss  of  one  of  the  best  people 
we've  ever  known,  maybe  it  can  do  something  to  help  other  people  understand  what 
depression  can  do  to  you. 

Question:    Mrs.  Clinton,  what  was  your  personal  reaction  when  you  learned  that 

Jay  Stephens  would  be  representing  the  R'TC  in  a  case  against  Madison? 

Answer:    My  personal  reaction? 

Question:    About  the  fairness  of  that  decision  by  the  RTC  to  hire  him. 

Answer:    Well,  I  didn't  understand  it.  But  I  don't  know  Mr.  Stephens,  and  I  assume 

he  will  be  a  very  fair  and  judicious  lawyer.  I  guess  that's  what  I  would  expect. 

Question:  You're  not  concerned  about  his  being  a  Republican  appointee  and  a  U.S. 
Attorney  appointed  by  President  Bush? 

Answer:  Not  if  he  abides  by  the  Code  of  Professional  Ethics  and  does  his  job  profes- 
sionally, I'm  not,  and  you  all  keep  an  eye  on  him. 

Question:    Mrs.  CUnton,  do  you  think,  with  the  benefit  of  hindsight,  that  it  was  im- 

f»roper  for  you  and  your  law  firm  to  represent  the  Federal  Government  against  a 
amily  friend,  Dan  Lasater,  and  against  accountants  for  Madison  S&L  without  fully 
disclosing  that  you  had  been  business  partners  with  Mr.  McDougal? 
Answer:  Well,  Ann,  I  don't  know  what  was  disclosed  and  what  wasn't.  Those  were 
not  my  cases.  Those  were  cases  that  came  to  the  firm  to  other  lawyers.  I've  been 
told  that  things  were  disclosed  quite  extensively.  And  certainly  in  Arkansas,  most 
things  are  known.  And  the  relationship  with  Mr.  McDougal,  the  fact  that  Mr. 
Lasater  made  campaign  contributions  to  my  husband,  was  certainly  well-known.  In 
both  of  those  instances,  I  don't  think  I  had  anything  to  do  at  all  with  the  represen- 
tation against  Madison  on  behalf  of  the  Federal  Government.  At  least  I  have  abso- 
lutely no  memory  of  having  done  anything  on  that  case. 

With  respect  to  the  Lasater  case:  I  think  out  of  that  entire  case  I  worked  2  hours, 
as  a  favor  to  one  of  the  lawyers  who  was  out  of  town  who  asked  me  to  review  a 
pleading.  And  I  have  specifically  inquired  whether  there  was  any  ethical  conflict 
with  respect  to  that  and  have  been  assured  there  was  not.  He  was  not  a  client  that 
we  had  any  obligation  to.  Thousands  and  thousands  of  people  contributed  to  my 
husband.  That  is  not  considered  disqualification.  We  were  not  personal  fiiends  or 
social  friends.  So  I  don't  see  any  basis  for  sajdng  that  my  work  for  him,  as  limited — 
or  against  him — as  Umited  as  it  was,  amounted  to  any  kind  of  conflict. 

Question:  It's  not  just  the  press  that  has  questions — sometimes  the  American  citi- 
zens who  talk  to  your  husband  at  town  meetings  and  all.  And  one  young  woman 
in  Charlotte  asked  him  a  question  I'd  like  to  pose  to  you.  She  said  that  in  the  recent 
news  reports  about  the  First  Lady's  cattle  futures  earnings,  and  with  all  these 
Whitewater  allegations,  many  of  us  Americans  are  having  a  hard  time  with  your 
credibility.  How  can  you  earn  our  trust  back?  Is  there  a  fundamental  distrust  of  the 
Clintons  in  America? 


38 

Answer:  Well  I  hope  not.  I  mean,  that  would  be  something  that  I  would  regret  very 
much.  I  do  think  that  we  are  transition  figures,  if  you  will.  We  don't  fit  easily  into 
a  lot  of  our  pre-existing  categories.  And  let  me  speak  just  about  myself  You  know, 
I  came  to  this  role  having  worked  my  entire  life.  I  mean,  I  started  working  in  the 
summers  when  I  was  13.  I  always  worked.  I  worked  through  college.  I  worked 
through  law  school.  That's  what  I  did.  And  after  I  married,  I  continued  to  work.  And 
after  my  daughter  was  bom,  with  the  exception  of  the  4  months  I  took  off  for  mater- 
nity leave,  I  worked.  Now,  I  took  time  off  from  work  to  do  volunteer  work,  like  I 
took  a  long  time  off  from  my  law  firm  work  to  work  on  education  reform,  or  I  would 
take  time  off  to  work  on  my  husband's  campaigns,  or  I  would  be  in  Washington  on 
the  Children's  Defense  Fund.  I  would  certainly  take  a  lot  of  time,  but  I  was  fun- 
damentally working. 

And  I  think  that  having  been  independent,  having  made  decisions,  it's  a  little  dif- 
ficult for  us  as  a  country  maybe  to  make  the  transition  of  having  a  woman  like 
many  of  the  women  in  this  room,  sitting  in  this  house.  So  I  think  that  the  stand- 
ards— and  to  some  extent,  the  expectations  and  the  demands — have  changed.  And 
I'm  trying  to  find  my  way  through  it  and  trying  to  figure  out  how  best  to  be  true 
to  myself  and  how  to  ftilfill  my  responsibilities  to  my  husband  and  my  daughter  and 
the  country.  So  I  do  think  that  there  is  some  of  that. 

And  then  additionally,  as  I  have  said  earlier,  I  think  that  my  fundamental  belief 
in  privacy  and  my  feeling  that  we  were  being  asked  things  and  demands  were  being 
placed  on  us  that  had  never  been  demanded  of  prior  inhabitants  of  this  house — un- 
precedented, in  Arthur  Schlesinger's  words — didn't  make  sense  to  me.  I  couldn't 
quite  figure  it  out,  and  I  resisted  that.  And  I  think  I  resisted  it  in  ways  that  may 
have  raised  more  questions  than  they  answered.  And  I  just  don't  think  that  was  a 
very  useful  road  for  me  to  go  down,  and  I'm  trying  now  to  better  understand  how 
to  fit  my  personal  needs  and  my  own  personal  beliefs  and  what  I  want  to  do  with 
this  role  for  the  country  and  the  contribution  I  want  to  make  into  a  broader  context 
so  that  I  can  be  as  forthcoming  and  accessible  as  you  need  me  to  be. 

Senator  Mack.  I  couldn't  help  but  notice,  at  the  beginning  of  that 
both  you  and  I  were  grinning  somewhat.  I  guess  it  was  because  you 
were  referred  to  as  a  bright,  young  attorney? 

Mr.  Massey.  Senator,  which  part  were  you  grinning  at,  the 
bright  pait  or  the  young  part? 

Senator  Mack.  Both. 

On  the  videotape  we  just  saw,  Mrs.  Clinton  makes  a  very  clear 
distinction  about  what  she  did  and  didn't  work  on.  She  expressly 
states  that  she  had  no  involvement  and  no  memory  of  working  on 
the  questions  and  issues  about  whether  Madison  could  go  forward 
with  the  preferred  stock  offering. 

I  believe  that  you  earlier  told  us  in  answer  to  a  question  by  Mr. 
Chertoff  that  Mrs.  Clinton  supervised  and  asked  for  updates  on 
Madison's  ability  to  do  a  preferred  stock  offering  and  their  ability 
to  have  an  in-house  broker-dealer  arrangement;  is  that  correct? 

Mr.  Massey.  Senator  Mack,  the  time  records  reflect  some  time 
on  her  part  that  I  would  attribute  to  billing  attorney-type  super- 
vision, and  I  think  it  would  have  involved  asking  me  where  we 
were  on  particular  matters  on  which  I  was  working,  and  I'm  telling 
her,  and  sometimes  asking  for  correspondence. 

Senator  Mack.  But  that  would  include  both  the  preparation,  if 
you  will,  of  the  letter,  the  April  30th  letter,  and  then  issues  related 
to  preferred  stock — the  preferred  stock  in  broker-dealer? 

Mr.  Massey.  I  would  have  to  look  at  her  entries  to  tell  you. 
There  may  be  an  entry  where  she  looked  at  the  letter.  I'm  just 
not — is  that  your  question,  sir? 

Senator  Mack.  I  don't  think  I  have  a  question  about  whether  she 
looked  at  the  letter.  It's  a  question  of  whether  she  did  work  on  the 
preferred  stock  or  the  broker-dealer.  And  I  think  your  testimony  in 
response  to  Mr.  Chertoff  s  question  was  that  she  did. 
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Mr.  Massey.  I'll  tell  you,  my  impression  which  is  not  varied  by 
the  timesheets  was  that  these  were  primarily  one-man  jobs,  and  I 
did  primarily  all  of  the  research,  writing,  drafting,  and  so  forth. 
Mrs.  Clinton  had  a  role — obviously  she  had  a  role  in  those  matters. 
I  view  it  as  a  supervisory  role.  In  terms  of  who  was  in  the  trenches 
and  doing  the  work.  Senator,  it  was  me. 

Senator  Mack.  I  am  a  little  curious  about  the  supervisory  role. 
Why  Mrs.  Clinton?  She  also  said  in  the  tape  we  all  just  saw  that 
this  is  an  area  she  didn't  have  any  expertise  in.  Why  would  she 
have  been  the  backstop?  Why  wouldn't  you  have  gone  to  a  partner, 
for  example — I  guess,  was  it  a  securities  section  in  the  firm  or 
transaction  section,  or  what  did  you  refer  to  it  as? 

Mr.  Massey.  We  called  it  a  security  section. 

Senator  Mack.  Why  didn't  you  have  an  attorney  in  that  section 
of  the  law  firm  as  being  the  backstop? 

Mr.  Massey.  Well,  I  am  not  sure  what  she  meant  by  "backstop." 
I  would  take  it  to  mean  we  had  a  policy.  Mr.  Chertoff  was  wise  in 
telling  me  not  to  put  my  words  in  other  people's  mouths.  These  are 
her  words.  My  impression  is  she  means  billing  attorney  because  at 
the  time,  in  1985  and  today,  we  had  a  policy  that  first-year,  second- 
year  lawyers  couldn't  serve  as  billing  attorney,  couldn't  open  their 
own  matter  and  bill  the  clients. 

Senator  Mack.  How  many  partners  outside  of  your  section  were 
billing  attorneys  in  other  matters  that  you  dealt  with? 

Mr.  Massey.  It's — over  11  years,  it's  hard  to  count,  but  it  oc- 
curred, it  occurred.  Other  people  would  come  to  me  with  areas  that 
involved  my  specialty 

Senator  Mack.  I'm  thinking  now  specifically  in  your  case  when 
you  were  an  associate.  What  I'm  gathering  from  your  answer  is 
that  it  was  not  uncommon  for  an  associate  in  the  transaction  sec- 
tion to  have  litigating  partners  being  billing  attorneys  on  their 
work? 

Mr.  Massey.  Sure,  not  uncommon. 

Senator  Mack.  I'm  curious  again  about — you  have  pretty  much 
said  to  us,  from  your  perspective,  you  did  not  bring  this  account  to 
the  firm? 

Mr.  Massey.  Sir,  what  I've  tried— and  I've  testified  to  this  and 
have  told  reporters  this  since  this  issue  came  up  in  1992,  and  my 
position  has  not  changed.  I  don't  have  all  the  facts  to  make  that 
determination.  I  think  that's  what  this  Committee  is  here  for. 

I  think  it's  in  the  client's — I  think  it's  fundamentally  the  client's 
own  judgment  as  to  why  they  came  to  my  firm.  And  as  far  as  I'm 
concerned,  if  the  client  says  they  came  because  of  me,  they  came 
because  of  me.  If  they  say  they  came  because  we  had  a  pretty 
building,  then  they  came  because  we  have  a  pretty  building. 

Senator  Mack.  Do  associates  of  law  firms  make  efforts  to  get  ac- 
counts? 

Mr.  Massey.  I  did. 

Senator  DODD.  Absolutely.  They  better.  You  are  going  to  be  an 
associate  the  rest  of  your  life. 

Mr.  Massey.  All  the  associates  back  home — that's  right — to  all 
the  associates  back  home,  my  answer  is  yes. 

Senator  Mack.  So  I  gather  from  my  friends  on  the  Committee 
who  are  attorneys  that  it  is  something  that's  expected  of  associates, 
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to  get  business  for — and  it's  probably  things,  then — it's  considered 
to  be  important,  it  does  have  some  reflection  on  whether  you  be- 
come a  partner. 

Mr.  Massey.  It  is  more  important  as  a  partner  than  it  is  as  an 
associate. 

Senator  Mack.  My  question  would  be  do  you  remember  the  first 
account  that  you  got  for  the  firm? 

Mr.  Massey.  Where  I  knew  it  was  mine?  Yes,  sir.  Where  it  was 
unquestioned,  yes,  sir,  I  do. 

Senator  Mack.  So  what  you're  saying,  in  your  mind,  this  was  not 
your  account? 

Mr.  Massey.  I  don't  recall  feeling  like  this  was  my — that  I  killed 
this  deer. 

Senator  Mack.  I  have  been  in  the  banking  business  as  you-all 
know,  and  I  know  that  there's  an  important  aspect  to  the  banking 
business  about  trying  to  get  new  accounts.  I  also  remember  when 
I  was  responsible  for  bringing  business  into  the  bank,  and  so  that 
was  why  I  was  curious  as  to  whether  it  was  important  and  it  was 
something  that  you  would  remember.  And  basically  by  what  you've 
said,  as  far  as  you're  concerned,  this  was  not  your  account? 

Mr.  Massey.  I  didn't  have  a  big  part  when  they  came  in.  Maybe 
I  should  have. 

Senator  Bennett.  If  I  might.  I  know  people  who  take  credit  and 
are  absolutely  sure  in  their  mind  for  bringing  in  business  that  they 
didn't  bring  in,  so  it's  refreshing  to  have  somebody  as  candid  as  Mr. 
Massey  not  try  to  take  that  credit. 

The  Chairman.  Senator  Sarbanes. 

Senator  Mack.  If  I  could — and  I  would  gather,  then,  though,  that 
your  paycheck  did  not  reflect  that  this  was  your  account? 

Mr.  Massey.  Sir,  we  didn't — we  weren't  compensated  as  associ- 
ates based  on  whether  we  brought  work  in  or  not.  It  sort  of  de- 
pended on  the  will  of  the  partners. 

Senator  Mack.  And  if  the  Chairman  will  indulge  me  one  moment 
more. 

The  Chairman.  Certainly. 

Senator  Mack.  The  other  thing — I  had  to  leave  the  room  a  mo- 
ment ago  so  I  may  have  missed  the  point,  but  I  think  there  was 
the  issue  raised  about — and  I  think  your  response  was  something 
like  it  was  a  slam  dunk,  having  to  do  with  this  was  a  straight  legal 
question  and  there's  really  no  question  about  whether  this  could  be 
done  or  not.  And  I  guess  that  was  all  done,  and,  again,  I  apologize 
for  not  being  here  at  that  particular  moment. 

I  guess  the  question  was  being  raised  to  show  there  was  no  at- 
tempt on  the  part  of  Mrs.  Clinton  to  influence  Ms.  Bassett  with  re- 
spect to  the  letter  that  would  come  back  to  the  firm,  and  here's  my 
point.  I  really  again  just  draw  this  on  having  been  in  the  banking 
business  for  a  number  of  years  prior  to  coming  here.  I  must  say  to 
you  it's  been  my  experience  that  there  never  is  such  a  thing  as  a 
slam  dunk  when  it  comes  to  dealing  with  regulators. 

Mr.  Massey.  That's  a  fair  point. 

Senator  Mack.  I  suspect  that's  an  experience  that  you've  devel- 
oped over  the  years,  that  there  isn't.  I  guess  what  I'm  saying  here 
is  I  can't  help  but  think  as  there  were  discussions  in  the  firm  about 
how  to  proceed  with  the  issue  of  getting  approval,  that  there  were 
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questions  asked  about  well,  what  can  we  do  that  can  be  most  effec- 
tive in  getting  the  kind  of  answer  we  want  for  our  client.  And  so 
I  don't  think  it  is  beyond  question  that  there  was  the  possibility 
that  when  Mrs.  Clinton  made  that  call  to  Ms.  Bassett,  it  was  just 
kind  of  a  way  of  saying  to  someone  who,  only  4  months  prior  to 
that,  had  been  appointed  to  that  position  by  her  husband,  oh,  by 
the  way,  there's  something  coming  down  from  our  law  firm  that's 
fairly  important  to  our  client. 

And  that's  the  reason  that  I  raised  that,  and  again,  it  is  only 
from  the  perspective  that  there  never  is  a  slam  dunk.  There  is  al- 
ways a  way  that  regulators  are  going  to  raise  questions. 

Mr.  Massey.  Senator  Mack,  I  have  clients  back  home  to  whom 
I  have  told  things  have  been  slam  dunks  before  and  had  those 
words  back  in  my  face.  I'll  say  that  I  agree  with  that.  I  do  believe 
with  respect  to  the  preferred  stock  matter,  it  was,  as  I  testified,  I 
believe  that  it  was — ^granted,  there's  always  discretion,  but  I  be- 
lieve that  it  was  a  pretty  easy,  easy  answer,  and  I  also  believe  that 
the  broker-dealer  matter,  the  other  matter  that  I  worked  on  for 
Madison,  I  would  have  told  you  I  thought  it  was  a  slam  dunk,  and 
we  had  a  real  hard  time  with  the  regulators. 

Senator  Mack.  All  right. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Dodd. 

Senator  DoDD.  Thank  you,  Mr.  Chairman. 

I'm  going  to  take,  if  I  can,  just  a  couple  minutes  to  express  some 
general  comments  and  thoughts.  I  appreciate  the  testimony  of  our 
witness  here  who  is,  as  I  see  it  and  listened  to  over  the  last  hour 
or  so  and  sum  it  up,  that  the  person  in  the  trenches,  to  use  your 
own  language,  on  this  matter  was  the  witness  before  us  who  did 
a  one-man  job  basically  with  Mrs.  Clinton  providing  some  super- 
visory role  here. 

A  lot  has  been  made  of  the  60  hours,  as  I  calculate  it,  and  a 
rough  calculation,  billable  hours  over  15  months  by  a  law  firm  on 
an  individual  basis  could  be  in  the  neighborhood  of  3,200,  3,500 
hours,  maybe  a  little  less,  but  roughly  in  that  category.  Sixty  hours 
is  not  exactly  what  you'd  call  extravagant  at  all. 

And  then,  in  terms  of  how  the  client  came  into  the  law  firm,  it's 
unclear.  As  you  pointed  out,  Mr.  Massey,  that  would  largely  depend 
on  how  the  client  saw  the  matter.  You  don't  recall  specifically 
bringing  it  in,  but  you  don't  deny  that  you  might  have  been  in- 
volved and  somehow  had  some  influence  on  the  client's  decision  to 
seek  out  the  Rose  Law  Firm.  That's  the  sum  and  substance  of  what 
I've  heard  you  say  here  this  morning. 

Senator  Sarbanes.  You  did  talk  to  Latham  about  it,  didn't  you? 

Mr.  Massey.  I  pitched  the  business  to  Latham. 

Senator  SARBANES.  Pardon? 

Mr.  Massey.  Yes,  sir,  I  did. 

Senator  Sarbanes.  You  made  a  pitch  to  Mr.  Latham? 

Mr.  Massey.  Yes,  sir,  I  did. 

Senator  DODD.  I  didn't  hear  that  earlier.  So  you  did  make  a  pitch 
to  the  client? 

Mr.  Massey.  Yes,  sir. 
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Senator  DODD.  Well,  Mr.  Chairman,  I  thought  with  the  beginning 
of  the  new  year  here,  I  would  express  some  general  views  because 
so  much  has  happened  in  the  last  couple  of  weeks. 

In  addition  to  a  real  blizzard  in  town,  we  have  had  a  blizzard  of 
allegations  that  have  been  made  back  and  forth,  and  I  would  be 
less  than  candid,  Mr.  Chairman,  if  I  didn't  express  my  deep  con- 
cern over  the  direction  that  the  Committee  has  taken  in  the  last 
couple  of  weeks.  There's  no  doubt  in  my  view  as  we  move  deeper 
into  the  Presidential  campaign  season,  the  Committee  has  become 
more  partisan.  The  accusations  made  by  some  of  the  Majority  and 
some  employed  by  the  Majority  have  grown  consequentially  wilder 
and  more  vituperative.  Unfortunately,  the  recent  pattern  seems  to 
be  that  as  soon  as  the  public  attention  starts  to  drift  from  these 
hearings  due  to  a  lack  of  any  new  revelations  or  any  new  evidence 
of  wrongdoing,  reckless  charges  and  accusations  have  been  made  in 
order  to  generate  new  headlines. 

Never  mind  that  virtually  in  every  instance,  in  every  instance, 
the  facts  turn  out  to  prove  these  accusations  false  or  so  overblown 
that  the  original  allegation  bears  little  resemblance  to  the  truth. 
Perhaps  in  normal  times  we  might  write  this  exercise  off  to  politics 
as  usual  in  this  town,  but  as  so  many  in  the  Majority  are  fond  of 
pointing  out,  these  are  not  normal  times. 

I  think  that  it  says  something  about  the  priorities  of  those  who 
are  running  Congress  today  that  we  have  managed  to  find  time  to 
have  more  than  30  hearings  on  Whitewater,  hundreds  of  hours, 
while  there's  been  a  grand  total  of  one  hearing,  one  hearing,  on  the 
proposed  cuts  in  the  Medicare  program.  While  we  spent  7  months 
poring  over  the  minutia  of  events,  2  to  15  years  ago  in  some  in- 
stances, we  cannot  seem  to  find  the  time  for  Congressional  hear- 
ings to  review  Medicaid  cuts  that  will  affect  health  insurance  for 
millions  of  children.  Nor  do  I  think  I'm  alone  in  finding  it  just  a 
little  distasteful  that  thus  far,  we  have  spent  nearly  $30  million, 
$30  million,  for  all  the  sundry  investigations  while  Congress  cannot 
seem  to  find  the  will  to  fund  many  vital  programs  or  keep  the  Gov- 
ernment open. 

Mr.  Chairman,  I  have  tried  and  I  know  you  have  for  over  7 
months  to  join  together  to  avoid  allowing  these  hearings  to  become 
a  political  sideshow.  But  the  course  that  this  Committee  has  taken 
in  the  last  several  weeks  leaves  no  doubt  that  we  have  abandoned 
any  attempt  at  impartial  fact-finding  and  are  now  fully  engaged  in 
the  Presidential  election  battle. 

The  Majoritys  recent  outlandish  allegations  and  innuendoes 
about  the  First  Lady  in  the  press  are  but  the  latest,  and  perhaps 
the  most  repugnant,  of  a  long  series  of  dry  holes  that  we  have  dug 
since  July. 

First,  there  was  the  Helen  Dickey  phone  call  which  turned  out 
never  to  have  happened.  Then  there  was  the  mystery  phone  num- 
ber that  turned  out  to  be  a  trunk  line  for  the  White  House  to  be 
used  when  the  main  number  was  busy.  Then  there  were  allegations 
last  December  of  the  new  Vince  Foster  files  which  turned  out  to 
have  been  in  the  possession  of  the  Committee  all  along.  Then  there 
were  the  allegations  that  the  SBA  had  interfered  with  the  indict- 
ment of  David  Hale  when,  in  fact,  the  SBA  moved  aggressively 
with  its  investigation  and  Hale  was  indicted  in  record  time. 
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I  have  also  been  dismayed  by  the  Committee's  unwilUngness  to 
release  the  results  of  the  so-called  Stephens'  Report,  prepared  for 
the  RTC  after  nearly  2  years  at  a  cost  of  $4  million  by  a  prominent 
Republican,  in  which  the  Clintons  were  exonerated  of  any  civil  li- 
ability with  regard  to  the  failure  of  Madison. 

Last,  there  was  the  long-anticipated  testimony  of  Jean  Lewis, 
who  was  supposedly  going  to  show  that  she  was  muzzled  by  the 
Clinton  Administration.  In  fact,  her  testimony  showed  that  she  was 
biased  against  the  President  from  the  start,  and  that  her  motiva- 
tions were  questioned  as  early  as  1992  by  the  Republican  U.S.  At- 
torney in  Little  Rock,  the  FBI,  and  more  recently,  by  the  Independ- 
ent Counsel. 

Almost  a  month  ago,  Mr.  Chairman,  I  requested  and  obtained 
unanimous  consent  to  have  the  Stephens'  Report  made  a  part  of 
this  Committee's  public  record.  However,  I  found  out  this  morning 
that  the  Committee  has  been  unwilling  to  release  the  report  to  the 
press.  I  find  it  a  little  odd,  to  say  the  least,  that  the  Committee 
makes  much  ado  about  supposed  failures  of  the  White  House  to 
turn  over  documents  while  it  refuses  to  release  voluminous  docu- 
ments that  strongly  buttress  the  Clintons'  statements  about  White- 
water. 

In  light  of  this  information  vacuum  created  by  the  Committee,  I 
will  take  this  opportunity  to  read  some  of  the  reports'  conclusions 
into  the  record  at  this  time.  I  quote  from  the  report: 

Therefore,  on  this  record,  there  is  no  basis  to  assert  that  the  Clintons  knew  any- 
thing of  substance  about  the  McDougals'  advances  to  Whitewater,  the  source  of  the 
funds  used  to  make  those  advances  or  the  source  of  the  funds  used  to  make  pay- 
ments on  bank  debt. 

On  this  record,  there  is  no  basis  to  charge  the  Clintons  with  any  kind  of  primary 
Liability  for  fraud  or  intentional  misconduct.  This  investigation  has  revealed  no  evi- 
dence to  support  any  such  claims.  Nor  would  the  record  support  any  claim  of  sec- 
ondary or  derivative  liability  for  the  possible  misdeeds  of  others. 

To  hold  one  liable  for  conspiracy  or  aiding  and  abetting,  the  RTC  must  plead  and 
prove  the  elements  of  these  theories.  These  elements  include  a  general  awareness 
of  the  wrongful  acts  being  committed  by  others  and  an  intention  to  assist  in  the 
commission  of  the  primary  offense.  There  is  no  evidence  here  that  the  CUntons  had 
any  such  knowledge  or  intent. 

And  I  underscore  the  point  that  they  made. 

Therefore,  pending  the  results  of  the  criminal  case,  it  is  recommended  that  no  fur- 
ther resources  be  expended  on  the  Whitewater  part  of  this  investigation. 

I  would  also  like  to  ask,  Mr.  Chairman,  unanimous  consent  that 
the  Committee  make  the  report  available  to  the  press  at  the  con- 
clusion of  this  hearing.  If  there  are  confidentiality  concerns,  then 
I  would  request  that  the  Chairman  and  the  Ranking  Member  and 
their  Counsels  meet  with  the  appropriate  officials  to  develop  a 
process  which  can  allow  the  report  to  be  made  public. 

We  should  pay  careful  attention  to  the  key  phrase  of  that  conclu- 
sion: No  evidence,  no  knowledge,  no  liability.  The  bottom  line  of 
this  report  points  to  one  thing.  No  motive.  While  this  report  does 
not  necessarily  constitute  the  final  word  on  Whitewater,  no  one  has 
disavowed  its  findings  which  indicate  that  there's  no  reason  for  the 
Clintons  to  have  covered  up,  obstructed,  misled,  delayed,  or  been 
anything  less  than  forthright  and  cooperative. 

Without  a  motive,  Mr.  Chairman,  there's  nothing  to  hold  these 
conspiracy  theories  together,  other  than  political  or  personal  en- 
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mity  against  the  President  and  the  First  Lady.  And  this  leads  me 
to  my  last  point,  and  that  is  the  most  recent,  outrageous  accusa- 
tions made  on  national  television  against  the  First  Lady  by  some 
of  the  Majority  staff  of  this  Committee. 

I  commend  you,  Mr.  Chairman,  in  refusing  to  engage  in  name- 
calling  and  for  maintaining  a  basic  level  of  respect  of  the  First 
Family  that  is  due  them  regardless  of  political  party.  And  I  also 
commend  you,  Mr.  Chairman,  for  avoiding  on  Larry  King,  Tuesday 
night  that  you  will — avowing  rather  that  you  will  continue  to  oper- 
ate with  the  dignity  for  which  you  have  been  rightly  praised. 

Yet  that  same  night  as  you  were  making  that  avowal  on  Larry 
King's  show,  Majority  Counsel  appeared  on  ABC  News,  and  on 
Nightline,  stating,  and  I  quote  him,  "The  First  Lady's  fingerprints 
are  all  over  the  transaction  which  bank  regulators  said  was  fraud." 

Mr.  Chairman,  the  evidence  in  our  possession  leads  us  to  no  such 
conclusion,  and  it  is  certainly  unfair  to  make  any  kind  of  conclu- 
sions before  we've  had  a  single  day  of  hearings  on  the  subject  mat- 
ter. But  perhaps  the  Majority  staff  has  prejudged  this  matter  with- 
out a  hearing  of  a  single  witness  to  testify,  in  which  case  we  should 
adjourn  these  hearings  now  and  simply  allow  the  staff  to  file  its  re- 
port, since  they  seem  to  feel  there's  nothing  to  learn  from  any  of 
these  further  hearings,  especially  if  it  is  exculpatory. 

But  if  the  Majority  staff  has  gone  beyond  what  the  Chairman  has 
concluded,  and  have  wrongly  represented  the  views  of  the  Majority 
Members,  then  I  hope  that  my  colleagues  will  take  this  opportunity 
to  correct  those  staff  statements  and  to  set  the  record  straight. 

Mr.  Chairman,  you  know  that  I  have  the  highest  respect  for  you 
as  a  colleague  and  a  friend,  and  I  certainly  wish  that  I  didn't  have 
to  start  off  the  new  year  on  this  note.  But  the  Committee's  recent 
history  leaves  no  doubt  to  this  Member  that  we  are  no  longer  im- 
partial Senators  serving  on  a  Senate  panel,  but  we  have  become 
players  in  the  opening  act  of  the  1996  Presidential  campaign.  Mr. 
Chairman,  I  will  yield  back  my  time  to  Mr.  Ben-Veniste  if  any  re- 
mains. 

The  Chairman.  Senator,  with  regard  to  the  RTC  report,  we  cer- 
tainly have  no  objection  to  asking  that  that  be  made  part  of  the 
record.  As  it  relates  to  its  release,  I  believe  that  it  has  already  been 
widely  circulated,  and  if  there  is  no  objection,  I  will  ask  that  it  be 
released.  As  it  relates  to  the  findings  contained  in  the  report,  I  be- 
lieve that  it  is  rather  clear  that  it  does  not  exonerate  anyone,  but 
only  makes  some  determinations  about  whether  pursuing  possible 
litigation  would  be  cost-effective. 

In  addition,  I  would  note  that  various  witnesses  were  not  avail- 
able, and  more  importantly,  that  key  documents,  documents  that 
have  just  recently  come  into  our  possession,  were  not  available  to 
the  RTC.  As  a  matter  of  fact,  I  believe  the  report  should  be  put 
out 

Senator  DODD.  As  you  know,  Mr.  Chairman,  there  have  been  re- 
quests for  the  report  and  we  have  been  told  by  the  Committee  that 
it  could  not  be  released. 

The  Chairman.  I  believe  at  this  time,  given  the  wide  circulation, 
whether  officially  or  unofficially,  that  the  entire  report  should  be 
released. 

Senator  DoDD.  You  understand  my  point,  Mr.  Chairman. 
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The  Chairman.  Certainly  I  do. 

Senator  DODD.  A  lot  of  accusations  get  made.  Here  is  a  $4  mil- 
lion report  by  a  Republican  law  firm  out  there  spending  2  years  on 
it,  and  all  these  other  accusations  get  made.  Here's  a  report  that 
says  something  else  they  concluded.  It  doesn't  end  up  in  the  public 
domain. 

The  Chairman.  It  does.  However,  so  that  we  remove  that,  and 
people  will  have  to  make  their  own  judgments  about  what  the  re- 
port concludes  and  the  basis  for  its  conclusions,  and  I  would  indi- 
cate to  you  that  there  are  reservations.  And  one  of  the  things  that 
I  will  ask  is  that  we  forward — and  I'm  certain  that  they  already 
have  the  documentation  that  has  recently  come  into  our  possession, 
but  we  will  indicate  to  the  RTC  our  hope  that  they  would  review 
this  matter  because  the  new  documents  give  them  additional  infor- 
mation that  they  did  not  have. 

I  believe  there  may  be  certain  legal  rights  that  they  may  have 
now  that  they  didn't  have  at  that  point  in  time.  I  don't  want  to  go 
further  because  that  could  be  characterized  as  unfair  to  people,  but 
we  will  ask  them  to  examine  whether  this  new  documentation 
would  provide  them  with  the  basis  to  make  a  recommendation  to 
pursue  some  course  of  legal  action  for  recovery. 

Let  me  also  indicate  that  I  am  not  suggesting  against  the  First 
Family,  but  I  do  believe  that  there  is  some  possibility  of  liability. 
I  don't  want  to  go  further,  but  I  think  we  should  make  it  part  of 
the  record,  and  we  certainly  will  make  it  available. 

Let's  see.  Senator  Shelby  and  then  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  thank  you,  and  I  appreciate  you 
continuing  with  these  hearings. 

Mr.  Massey 

Mr.  Massey.  Good  morning. 

Senator  Shelby.  — how  long  were  you  working  at  the  Rose  Law 
Firm  before  you  came  in  contact  with  Mrs.  Clinton  on  a  work 
project? 

Mr.  Massey.  Sir,  I  came  to  the  firm  for  a  few  months  in  May 
1984. 

Senator  Shelby.  Was  this  1984  when  you  came  to  the  firm? 

Mr.  Massey.  I  passed  the  bar  and  got  on  the  letterhead  in  Au- 
gust 1984. 

Senator  Shelby.  1984. 

Mr.  Massey.  And  so  the  matter — the  time  records  indicate  that 
the  first  matter  was  in  April  1985,  so  that  would  be  approximately 
8  months. 

Senator  Shelby.  About  how  many  lawyers  were  in  the  law  firm 
at  that  time  in  your  best  judgment? 

Mr.  Massey.  Forty,  45. 

Senator  Shelby.  Forty  lawyers  more  or  less? 

Mr.  Massey.  Forty-five. 

Senator  Shelby.  That's  partners,  associates,  and  so  forth? 

Mr.  Massey.  Yes,  sir,  total  lawyers. 

Senator  Shelby.  What  was  the  first  matter  that  you  worked  with 
Mrs.  Clinton  on? 

Mr.  Massey.  I  think  this  was  it. 
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Senator  Shelby.  And  this  being  the  Madison  Savings? 

Mr.  Massey.  Yes,  sir,  I'm  sorry.  The  preferred  stock  issue  with 
respect  to  Madison  Savings  &  Loan,  I  beUeve  was  my  first  one. 

Senator  Shelby.  How  did  this  come  about?  Did  she  ring  you, 
come  to  your  office,  or  you  go  to  hers? 

Mr.  Massey.  Sir,  as  I've  testified  earlier,  I  would  like  to  be  more 
help  on  the  chronology  of  the  events,  but  I  don't  recall  precisely 
how  that  all  worked.  Whether  I  got  called,  whether  she  called  me, 
whether  she  came  to  my  office,  whether  I  went  to  her  office,  I  don't 
have  a  recollection. 

Senator  Shelby.  When  you  worked  with  her,  did  you  work  under 
her  supervision,  so  to  speak? 

Mr.  Massey.  With  respect  to  this,  I  would  say  technically,  that's 
correct. 

Senator  Shelby.  She  was  a  partner,  you  were  a  new  associate  at 
that  time;  is  that  correct? 

Mr.  Massey.  Yes,  sir. 

Senator  Shelby.  So  in  any  law  firm  relationship  like  that,  you 
have  a  partner  that  you  are  working  with.  In  this  case,  was  it  Mrs. 
Clinton? 

Mr.  Massey.  Sir,  as  the  time  records  indicate,  and  again,  I  have 
no  reason  to  doubt  them,  Senator  Shelby,  there  were  other  part- 
ners within  my  section  on  whom  I  think  I  relied  for  technical  ad- 
vice. As  you'll  see,  I  had  conferences,  and  there  were  experts  on 
statutory  interpretation  in  my  section,  there  were  experts  on  Regu- 
lation D,  various  matters  relevant  to  this  issue.  Mrs.  Clinton  was 
the  billing  attorney  and  had  a  relationship  with  me  such  that  she 
needed  to  know  what  I  was  doing  so  she  could  be  prepared  to  up- 
date the  client  at  any  time. 

Senator  Shelby.  She  needed  to  know  at  all  times  what  you  were 
doing,  did  she  not?  You  were  a  young  attorney  under  her  super- 
vision. She  was  the  partner,  and  as  you  just  said,  the  billing  attor- 
ney, the  one  that  billed  out  the  money  or  the  time  to  get  the  money 
back  in  the  firm 


Mr.  Massey.  Sir,  I'm  fortunate  enough  to  have 

Senator  Shelby.  — is  that  right? 

Mr.  Massey.  I  would  like  to  give  you  a  bit  more  thorough  an- 
swer. I'm  fortunate  to  have  clients  with  whom  I  have  a  billing  rela- 
tionship, and  I  would  say  a  lot  of  it  depends  on  the  matter  and  the 
lawyer  working  on  it.  Sometimes  I'll  let  a  lawyer  work,  a  senior  as- 
sociate very  skilled  at  a  particular  matter.  I  frankly  don't  keep 
much  track  of  them.  Sometimes  I'll  let  him  run.  Sometimes  I  keep 
a  pretty  tight  rein. 

Senator  Shelby.  During  the  time  you  were  working  on  Madison 
under  the  supervision  of  Mrs.  Clinton  as  a  senior  partner  and  the 
billing  partner,  how  many  times  a  week  would  you  talk  with  her 
about  what  you  were  doing,  or  what  she  had  you  doing  for  Madi- 
son? 

Mr.  Massey.  Sir,  I  would  like  to  give  you  specific  numbers.  I 
think  the  timesheets  or  the  time  in  these  memoranda  shows  that 
I  had  a  number  of  conversations  with  her  about  the  Madison  mat- 
ter as  I  was  working  on  it. 

Senator  Shelby.  And  would  you  call  it  a  substantial  number  of 
times? 
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Mr.  Massey.  The  numbers  are  the  numbers,  sir.  I  mean 

Senator  Shelby.  What  was  your  impression  of  Mrs.  CUnton?  You 
were  a  young  associate,  she  was  a  partner,  well-educated  woman. 
Would  you  agree  to  that? 

Mr.  Massey.  Yes,  sir. 

Senator  Shelby.  Was  she  detail  oriented? 

Mr.  Massey.  Yes,  sir. 

Senator  Shelby.  Was  she — ^you'd  say  very  bright? 

Mr.  Massey.  Yes,  sir. 

Senator  Shelby.  A  good  memory? 

Mr.  Massey.  I  would  expect  so. 

Senator  Shelby.  You  would  not  expect 

Mr.  Massey.  She's  a  very  smart  person. 

Senator  Shelby.  And  very  detailed? 

Mr.  Massey.  I  would  expect  so,  yes,  sir.  I  would  say  I  haven't 
practiced  with  her  enough  to  give  you  a  definitive  answer  on  that, 
but  I  think  so. 

Senator  Shelby.  You  worked  with  her  for  how  long  during  this 
time  under  her  supervision? 

Mr.  Massey.  Sir,  my  involvement 

Senator  Shelby.  A  year  or  so? 

Mr.  Massey.  Less  than  that.  I  think  my  involvement  began  in 
April,  and  I  think  it  tapered  off  after  about  December,  so  it  was 
about  8  months.  There  was  some  time  afterwards,  of  course. 

Senator  Shelby.  If  the  billing  records  that  you  keep  referring  to 
as  the  definitive  thing  here 

Mr.  Massey.  I  have  no  reason  to  doubt  them.  They're  better  than 
my  memory. 

Senator  Shelby.  Billing  records  are  basically  definitive  in  any 
law  firm,  are  they  not,  as  far  as  you  go  back  and  you  see  what  you 
have  done,  and  what  you  did  for  whom? 

Mr.  Massey.  Yes,  sir,  that  would  be  the  place  I  would  look. 

Senator  Shelby.  If  the  billing  records  showed  that  a  person  did 
about  60  hours  of  work  over  15  months,  including  contacts  with  68 
of  a  company's  executives,  other  lawyers  in  the  law  firm  and  State 
regulators,  would  you  call  that  substantial  work? 

Mr.  Massey.  Sir,  that's  a — "substantial"  relative  to  one  of  our 
large  clients? 

Senator  Shelby.  Sure. 

Mr.  Massey.  Understand,  this  was  never  a  large  client  of  ours. 

Senator  Shelby.  This  would  not  be  minimal  work.  It's  not  some- 
thing you'd  brush  aside,  is  it? 

Mr.  Massey.  I  would  prefer  to  say  that  the  numbers  are  the 
numbers.  In  my  own  mind,  it's  a  significant  amount  of  time.  Is  it 
substantial  or  minimal,  I  don't  really 

Senator  Shelby.  Thank  you.  Sure.  So  if  Mrs.  Clinton  said  that 
she  didn't  spend  any  time  to  speak  of  on  Madison,  this  would  be 
contrary  to  the  billing  records,  would  it  not? 

Mr.  Massey.  I'm  not  aware  of  all  of  her  statements  with  respect 
to  her  matters 

Senator  Shelby.  But  if  she  did  say  that? 

Mr.  Massey.  The  records  indicate  she  had  some  time- 


Senator  Shelby.  The  records  speak  for  themselves,  don't  they? 
Mr.  Massey.  Yes,  sir. 
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Senator  Shelby.  The  records  show,  as  you  have  indicated,  a  sub- 
stantial amount  of  work  for  Madison  Savings  and  billed  by  Mrs. 
Clinton;  that's  the  record,  isn't  it? 

Mr.  Massey.  The  record  shows  a  number  of  hours  that  can  be 
quantified. 

Senator  Shelby.  Last,  you  would  think — your  judgment  would  be 
Mrs.  Clinton  had  an  excellent  memory  for  detail? 

Mr.  Massey.  I  would  expect  so. 

Senator  Shelby.  Well,  you  worked  with  her, 

Mr.  Massey.  She's  a  very,  very  smart  lady;  very  smart  person. 

Senator  Shelby.  She  asked  good  questions,  tough  questions,  su- 
pervised you  well? 

Mr.  Massey.  Yes,  sir.  My  experience  with  her  is  she  is  a  top 
drawer  lawyer. 

Senator  Shelby.  Very  detailed? 

Mr.  Massey.  Yes,  sir,  as  are  all  top  drawer  lawyers. 

Senator  Shelby.  And  an  excellent  memory? 

Mr.  Massey.  I  would  expect  so. 

Senator  Shelby.  Thank  you. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Don't  we  go  to  the  other  side,  Mr.  Chairman? 

The  Chairman.  No,  we  still  have  some  time. 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

Mr.  Massey,  you  made  an  interesting  comment  which  I  want  to 
follow  up  on.  When  pressed  as  to  why  the  account  came  in,  you 
said  it  is  up  to  the  client  to  say  why  they  hired  the  firm.  And  the 
client,  I  suppose,  here  is  ultimately  Mr.  McDougal;  is  that  correct? 

Mr.  Massey.  Sir,  I  am  not — I  want  to  go  back  over  a  couple  of 
points  in  my  testimony.  My  contact  was  with  John  Latham,  and 
when  I  asked  him  for  the  business,  he  said  McDougal  is  the  guy 
to  decide.  So  my  judgment  would  be  yes,  he  was  ultimately  the 
owner  of  the  institution,  and  he  was  the  client. 

Senator  Bennett.  I'd  like  to  read  from  The  Los  Angeles  Times 
the  first  public  statement  of  Mr.  McDougal  as  to  why  he  hired  the 
firm,  and  I  will  try  to  be  fair  and  read  the  entire  relevant  portion. 
Quoting  from  The  Los  Angeles  Times,  the  matter  first  became  an 
issue  during  last  year's  Presidential  campaign  when  it  was  dis- 
closed that  Hillary  Clinton  had  represented  the  savings  and  loan 
in  an  appeal  for  favorable  action  by  the  State  Securities  Commis- 
sioner, an  appointee  of  her  husband,  the  Governor.  What  had  not 
been  previously  reported  was  McDougals'  explanation  for  hiring  the 
Governor's  wife.  He  provided  this  account  in  a  recent  interview 
with  the  Times. 

Early  one  morning  about  9  years  ago,  McDougal  answered  a  knock  at  his  office 
door  from  a  winded  and  sweating  Clinton,  out  on  one  of  his  morning  jogs.  Clinton 
was  then  struggling  to  retire  campaign  debts  and  to  make  ends  meet  on  his 
$35,000-a-year  salary.  The  Governor  expressed  concern  about  his  family's  financial 
condition  and  told  McDougal  that  "things  were  tight,"  requesting  that  the  savings 
and  loan  send  some  business  to  Hillary  Clinton  through  her  law  firm. 

"I  asked  him  how  much  he  needed,  and  Clinton  said  'about  $2,000  a  month,'" 
McDougal  said.  Later  that  day,  the  Madison  Guaranty  owner  said,  he  directed  an 
S&L  executive  to  immediately  put  HiUary  CUnton's  Rose  Law  Firm  on  retainer  for 
that  amount. 
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"I  hired  Hillary  because  Bill  came  in  whimpering  they  needed  help,"  McDougal 
told  The  Times.  He  said  he  had  no  specific  legal  work  in  mind  when  he  hired  Hillary 
Clinton. 

McDougal  said  he  recalled  the  event  vividly  because  he  was  so  uncomfortable  in 
the  meeting — not  over  the  retainer  issue,  but  because  throughout  that  morning  con- 
ference, Clinton  sat  sweating  in  McDougal's  new  leather  desk  chair,  an  expensive 
gift  from  his  wife. 

There  is  no  dispute  that  Hillary  Clinton  subsequently  went  on  retainer  for  Madi- 
son Guaranty  at  $2,000  a  month.  But  White  House  Press  Secretary  Dee  Dee  Myers 
said  Clinton  never  sought  business  for  his  wife. 

"The  President  had  nothing  to  do  with  it,"  Myers  said.  "He  never  solicited  busi- 
ness for  the  Rose  Law  Firm  or  his  wife.  This  never  happened." 

So  we  have  a  dispute  as  to  whether  Mr.  McDougal  is  teUing  the 
truth,  but  Mr.  McDougal  at  least  is  on  record  with  reporters  from 
The  Los  Angeles  Times  as  saying  he  made  the  retainer  because  Mr. 
Clinton  requested  it. 

Now,  Mr.  Massey,  as  the  newspaper  report  states,  there's  no  dis- 
pute that  the  retainer  was  paid? 

Mr.  Massey.  No,  sir. 

Senator  Bennett.  And  the  billing  records  that  I  have  seen  and 
have  focused  on  have  said  that  that  portion  of  the  retainer  that 
was  charged  directly  to  Mrs.  Clinton's  billing  hours  was  approxi- 
mately $7,200.  I've  added  that  up  before.  We  don't  need  to  take  the 
time  to  add  it  up  again.  I  think  it's  still  going  to  add  up  the  same 
way  it  has;  $2,000  a  month  for  15  months  comes  to  $30,000. 

From  the  billing  records  I  have  seen,  $7,200  is  the  highest  figure 
out  of  that  $30,000  attributed  to  any  one  individual.  I  added  up 
that  which  was  attributed  to  you,  and  it  is  about  $5,500.  The  two 
of  you  clearly  dominate.  After  that,  there  are  other  lawyers  who 
have  lower  amounts,  but  the  number  one  amount  is  $7,200  out  of 
$30,000,  and  not  60  hours  out  of  3,500  hours,  but  $7,200  out  of 
$30,000,  and  in  your  case,  $5,500  out  of  $30,000.  Between  the  two 
of  you,  you  come  close  to  50  percent  of  the  total  billings. 

I  see  you're  scrambling  around  here.  Is  this — I  don't  want  to  try 
to  leave  an  impression  that's  not  true.  I  want  to  establish,  is  it,  in 
fact,  true  that  roughly  50  percent  of  the  time  billed  for  this  retainer 
was  put  in  by  either  you  or  Mrs.  Clinton? 

Mr.  Massey.  I  haven't  looked  at  the  numbers  so  I  trust  your 
math,  trust  it  is  probably  better  than  mine.  The  only  thing  that 
rung  a  bell  in  my  mind  was  the  reports  we've  now  received,  I  think, 
a  total  fee  of  $21,000. 

Senator  Bennett.  Of  $21,000 

Mr.  Massey.  Some  of  the  retainer  ultimately  was  returned. 

Senator  Bennett.  OK.  So  the  $7,200  for  her  constitutes  a  third 
of  the  total  billed? 

Mr.  Massey.  Yes,  sir. 

Senator  Bennett.  The  largest  amount  billed  by  any  attorney. 
Well,  I  just  have  one  observation,  and  I  appreciate  the  Chairman's 
indulgence. 

At  the  time  this  deal  was  made,  no  one  thought  Mr.  McDougal 
was  a  crook.  At  the  time  the  retainer  was  accepted,  no  one  thought 
that  this  deal  was  going  to  go  sour  or  that  Mr.  McDougal  was  going 
to  be  in  the  kind  of  legal  trouble  he's  in.  This  is  a  legitimate  deal 
with  a  legitimate  client.  The  rainmaker  presumably  is  Mrs.  Clinton 
and  to  me,  it's  logical  that  Mrs.  Clinton  would  do  most  of  the  work 
and  bill  most  of  the  time. 
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And  I  have  the  suspicion,  watching  the  replay  of  the  tape  that 
Senator  Mack  put  up,  that  some  very  bright  poHtical  consultant 
after  the  fact  recommended  that  you  try  to  downplay  Mrs.  Clinton's 
involvement  here  and  pretend  that  it  wasn't  as  big  as  it  really  was 
because  now  we  know  that  McDougal  is  a  crook,  and  we  don't  want 
Mrs.  Clinton  to  look  like  she  had  anything  to  do  with  him. 

If  I  had  be^n  advising  the  Clintons  on  the  case,  I  would  say  at 
the  time  the  deal  was  made,  it  was  a  legitimate  client  and  a  legiti- 
mate deal  and  she  did  legitimate  work  for  it  and  she's  not  about 
to  apologize  for  it.  And  I  think  somebody  led  her  astray  and  caused 
her  to  say  statements  that  are  currently  now  coming  back  in  the 
kinds  of  journalistic  attack  that  she's  seen. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Massey,  in  terms  of  the  number  of  hours 
put  in,  you  were  by  far  the  lead  attorney  on  these  Madison  matters 
that  you  dealt  with,  not  the  billing,  the  number  of  hours;  is  that 
correct? 

Mr.  Massey.  Sir,  with  respect  to  the  broker-dealer  and  preferred 
stock  issues;  as  you  know,  there  were  six  matters  in  all 

Senator  Sarbanes.  But  with  respect  to  the  matters  on  which- 


Mr.  Massey.  — ^but  with  respect  to  these  two  matters,  I'm  sure 
that's  true. 

Senator  Sarbanes.  Of  course,  you  billed  at  a  much  lower  rate? 

Mr.  Massey.  That's  right. 

Senator  Sarbanes.  You  were  a  first-year;  right,  first-year  or  sec- 
ond-year associate? 

Mr.  Massey.  First  year.  I  think  I  was  billing  at,  according  to  the 
records,  $65  an  hour. 

Senator  Sarbanes.  Senator  Moseley-Braun. 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Massey,  I  don't  know  if  this  question  has  been  asked  or  not, 
I  don't  think  it  has,  but  as  a  junior  associate,  your  billing  rate  was 
a  lot  less  than  Mrs.  Clinton's;  is  that  not  correct? 

Mr.  Massey.  Senator,  according  to  the  records,  hers  was  approxi- 
mately $120  during  this  time  period  and  mine  was  approximately 
$65. 

Senator  Moseley-Braun.  So  the  dollar  numbers  wouldn't  exactly 
work  out,  if  you  both  billed  the  same  amount  in  dollars,  that  would 
represent  a  lot  less  work  on  her  part  than  on  yours;  is  that  correct? 

Mr.  Massey.  That  would  be  the  math,  yes,  ma'am. 

Senator  Moseley-Braun.  According  to  the  billing  records,  on  the 
two  matters  on  which  you  both  worked,  the  stock  offering  and  the 
joint  partnership,  which  were  the  two  that  you  both  worked  on  to- 
gether among  these,  according  to  that,  you  put  in  some  75.4  hours, 
and  Mrs.  Clinton  put  in  18.5  hours;  is  that  correct? 

Mr.  Massey.  If  that's  what  the  records  say,  ma'am.  I'm  not  look- 
ing at  them  now.  That  sounds  about  right. 

Senator  Moseley-Braun.  So  really,  on  the  issues  that  you  both 
worked  on  together,  you  put  in  four  times  the  number  of  hours  and 
a  great  deal  more  time? 

Mr.  Massey.  Yes,  ma'am. 

Senator  Moseley-Braun.  And  so,  I  guess  it's  kind  of  difficult  to 
ask  you  about  the  analysis  of  the  time  records  because  Mr.  Clark, 
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who  actually  was  involved  with  these  records  hasn't  been  allowed 
to  testify  today,  and  he  really  is  in  a  better  position  to  analyze  the 
numbers  of  who  did  what  and  when;  would  you  agree  with  that? 

Mr.  Massey.  Can  I  say  something?  There  was  an  exchange  a 
minute  ago  that,  just  for  the  record,  there  was  an  implication — I 
don't  remember  how  it  came  about — that  Ron's  presence,  the  man- 
aging partner  of  my  firm's  presence  was  somehow  improper.  And 
just  for  the  record,  I  want  the  Committee  to  know  Ron  is  here  at 
my  request.  He  and  I  discussed  this.  We  wanted  to  make  every — 
we  knew  that  the  records  had  just  come  out.  We  knew  that  they 
might  become  an  issue,  and  we  wanted  to  make  him  available  to 
answer  questions  that  I  couldn't  answer  because  we  want  to  help 
you  get  to  the  bottom  of  all  these  things.  So  Ron  is  here  represent- 
ing the  Rose  Firm  to  help  answer  questions,  and  that's  the  only 
motivation  as  far  as  I'm  concerned 

Senator  Moseley-Braun.  In  your  mind,  he  would  be  helpful  to 
this  Committee  in  its  work  if  he  were  to  testify,  at  least  to  answer 
our  questions  that  you  can't  answer? 

Mr.  Massey.  I'm  not  saying  that — I'm  not  the  Chairman  of  the 
Committee  and  you  have  your  agenda  and  you  want  to  cover  some 
issues  today.  I  just  wanted  to  say  that  Ron  was  here  so  that  we, 
as  the  Rose  Firm  and  we  are  the  only  two  partners  here  who  are 
partners  of  the  Rose  Firm,  that  we  could  between  the  two  of  us  an- 
swer any  questions  you  might  have.  I  think  we  are  both  still  avail- 
able to  do  that.  Now,  if  you  choose  to  avail  yourself  of  us  or  not, 
that's  your  choice. 

Senator  Moseley-Braun.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  will  say  that  we  have  had  something  to  do 
with  that  process.  Two  days  ago  we  began  to  make  the  request  that 
Mr.  Clark  be  added  to  the  panel.  And  since  Mr.  Clark  was  willing 
to  come  to  Washington,  we  thought  it  would  be  a  good  idea  and 
have  had  an  interchange  which  Senator  Moseley-Braun  probably  is 
not  aware  of  as  between  the  Minority  and  the  Majority  staff  on  this 
issue. 

Senator  Moseley-Braun.  That's  good.  I  just  want  to  ask  one 
final  question  of  Mr.  Massey,  and  it  goes  to  the  question  of  "signifi- 
cant amount  of  time,"  what  was  or  was  not  a  significant  amount 
of  time,  and  certainly  that  is,  when  you  put  the  word  "significant" 
in,  you're  talking  about  a  judgment  in  many  instances 

Mr.  Massey.  Yes,  ma'am. 

Senator  Moseley-Braun.  — a  value  judgment  or  subjective  judg- 
ment. But  in  your  own  mind,  would  you  say  that  you  put  in  a  more 
significant  amount  of  time  than  Mrs.  Clinton  on  this  issue? 

Mr.  Massey.  Sure,  that  is  what  the  records  show,  on  these  two 
issues. 

Senator  Moseley-Braun.  Thank  you. 

Mr.  Massey.  I  have  not  disputed,  Senator — and  I  think  the  bill- 
ing records  again  are  indicative  that  I  did  most  of  the  work,  and 
it's  my  opinion  that  I  did  all  of  the  really  substantive  work  or  sub- 
stantially all  of  it. 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Massey. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Mr.  Massey,  allow  me  just  a  moment. 
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A  statement  was  made  about  Mr.  McDougal  not  being  a  crook  at 
the  time  that  the  Rose  Firm  was  asked  to  represent  the  bank,  and 
I  have  the  highest  respect  for  Senator  Bennett,  as  Senator  Bennett 
knows.  Mr.  McDougal  has  been  acquitted  once,  and  he  is  presently 
under  indictment.  I  think  it's  probably  a  better  idea  not  to  so  refer 
to  individuals  in  that  circumstance,  again,  with  the  prejudgment. 

Senator  Bennett.  I  accept  the  judgment,  and  I  thank  Counsel 
for  it. 

Mr.  Ben-Veniste.  Thank  you,  sir. 

With  Judge  Hale  who  had  been  referred  to  somewhere  as  a 
crooked  judge,  he  had  pleaded  guilty  to  two  felonies,  so  perhaps, 
that  description  would  be  appropriate  in  that  case. 

But  let  me  get  back  to  the  issues  of  this  representation.  And  we 
have  done  some  math,  $2,000  a  month  retainer — and  as  you  men- 
tioned, a  portion  of  that  was  returned  to  the  bank — divided  by  40 
or  so  lawyers  at  the  Rose  Law  Firm  would  come  to  about  $50  per 
lawyer  per  month. 

You  have  indicated  that,  in  your  view,  and  I  guess  Mr.  Clark 
could  speak  to  that  more  authoritatively,  that  this  was  not  either 
a  big  client  or  a  big  matter  in  the  relative  scheme  of  things  at  the 
Rose  Law  Firm  back  10  years  ago? 

Mr.  Massey.  No,  sir.  They  were  a  relatively  minor  client. 

Mr.  Ben-Veniste.  And  according  to  my  math,  Mrs.  Clinton  spent 
about  15  hours  or  so  in  connection  with  the  securities  matters,  and 
you  spent  something  like  85  hours.  Have  you  done  that  arithmetic 
to  total  up  the 

Mr.  Massey.  Sir,  I  haven't. 

Mr.  Ben-Veniste.  Well,  that's  the  math  that  we've  done  to  try 
to  put  this  into  some  perspective. 

And  with  respect  to  the  issues  of  who  wrote  the  letter  to  Beverly 
Bassett  Schaffer,  you  indicated  that  you  believe  Mrs.  Clinton  prob- 
ably reviewed  the  letter.  Is  there  any  question  about  who  wrote  the 
letter? 

Mr.  Massey.  No,  sir,  I  believe  I  wrote  it.  The  first  one  to  seek 
approval  for  the  preferred  stock  issue,  yes,  sir,  I  wrote  that. 

Mr.  Ben-Veniste.  No  question  about  that;  A,  it  is  completely  ap- 
propriate to  have  written  such  a  letter 

Mr.  Massey.  I  have  so  testified  and  represented  that  to  the  regu- 
lators, I  wrote  that  letter. 

Mr.  Ben-Veniste.  And  B,  with  respect  to  Mrs.  Clinton's  input  or 
supervision,  you  were  a  first-year  associate.  She  was  the  partner 
in  charge  of  the  matter  in  connection  with,  liaison  with  the  client 
as  billing  partner,  completely  inappropriate  in  your  view  for  you  to 
have  put  her  name  on  the  letter? 

Mr.  Massey.  I  believe  I  put  it  on  there  because  she  was  the  bill- 
ing partner. 

Mr.  Ben-Veniste.  In  addition  to  the  preferred  stock  and  related 
matter  of  whether  the  bank  would  get  a  broker-dealer  license  to  be 
able  to  engage  in  these  transactions  from  Mr.  Massey,  you  said 
that  there  were  other  matters  or  it's  been  brought  to  your  attention 
that  there  were  other  matters  that  the  Rose  Law  Firm  was  han- 
dling. Do  you  know  how  many  different  lawyers  were  handling 
matters  that  accumulated  this  $21,000  in  bills? 

Mr.  Massey.  Sir,  I  could  tell  you  with  some  time. 
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Mr.  Ben-Veniste.  Who  were  the  lawyers  that  you  can  identify? 

Mr.  Massey.  Besides  myself  and  Mrs.  Clinton?  Tom  Thrash.  It 
appears  that  there  were  entries  for  Herb  Rule.  Sir,  if  you'll  bear 
with  me,  I  can  do  that. 

Mr.  Ben-Veniste.  Sure. 

Mr.  Massey.  Dave  Thomas,  Gary  Speed,  Gary  Garrett,  Rick 
Donovan,  several  paralegals.  That  looks  to  be  it. 

Mr.  Ben-Veniste.  Now  that's  about  seven  lawyers,  and  then  a 
bunch  of  paralegals  as  well? 

Mr.  Massey.  Right. 

Mr.  Ben-Veniste.  There  have  been  many  statements  made  in  re- 
cent days  outside  the  walls  of  this  hearing  room  relating  to  wheth- 
er Mrs.  Clinton  was  involved  in  a  transaction  known  as  Castle 
Grande.  Are  you  in  any  position  to  testify  about  whether  the  billing 
records  reflect  involvement  by  Mrs.  Clinton  in  the  Castle  Grande 
transaction? 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  And  I  take  it,  again,  Mr.  Clark  would  be  the 
best  person  from  the  firm  now  to  address  that  issue? 

Mr.  Massey.  Sir,  I  don't  know  if  he  would  be  prepared  to  testify 
to  those  matters  either.  I  just  know  that  I'm 

Mr.  Ben-Veniste.  That  you're  not? 

Mr.  Massey.  — that  I'm  not  your  man.  I'm  happy  to  help,  but- 


Mr.  Ben-Veniste.  With  respect  to  the  other  matters  that  were 
ongoing  during  the  course  of  this  representation,  there  were  two 
regulatory  matters,  were  there  not? 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  One  involving  the  question  of  whether  certain 
land  was  considered  within  a  county  that  had  a  requirement  that 
no  liquor  could  be  sold  and  a  county  that  would  permit  the  sale  of 
liquor? 

Mr.  Massey.  You  know  more  about  it  than  I  do,  sir.  Again,  the 
time  entries 

Mr.  Ben-Veniste.  And  that's  an  issue  that's  reflected  in  the  time 
entries  but  about  which  you  are  not  the  best  Rose  Law  Firm  wit- 
ness to  provide  the  testimony? 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  other  regulatory  mat- 
ter that's  reflected  in  Mrs.  Clinton's  billing,  there's  something  to  do 
with  whether  this  particular  property  could  be  considered  in  some 
sense  a  utility  for  purposes  of  water  and  sewer.  Are  you  in  any  way 
able  to  answer  our  questions  relating  to  the  firm's  representation 
on  those  issues? 

Mr.  Massey.  Sir,  I  have  no  personal  knowledge  of  that  matter. 

The  Chairman.  Senator  Mack. 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Mr.  Massey,  I  would  like  to  focus  back  on  this  conversation  that 
Mrs.  Clinton  had  with  Beverly  Bassett  Schaffer.  The  records  show 
that  Mrs.  Clinton  had  that  conversation  with  Ms.  Bassett,  who  was 
the  Arkansas  Securities  Commissioner,  and  again  a  Clinton  ap- 
pointee, and  that  conversation,  as  I  understand  it,  took  place  the 
day  before  the  additional  request  for  Madison  stock  offer  was  sent 
by  the  Rose  Firm. 
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Mrs.  Clinton's  characterization  of  that  conversation,  and  I  am 
quoting  now  from  an  interrogatory  response  to  the  RTC  when  she 
said,  "I  may  have  made  one  telephone  call  to  the  Arkansas  Securi- 
ties Department  to  find  out  to  whom  Mr.  Massey  should  direct  any 
inquiries  regarding  an  S&L  matter.  I  do  not  remember  to  whom  I 
spoke." 

I  think  most  people  today  conclude  that  that  conversation  took 
place  with  Beverly  Bassett  Schaffer,  but  beyond  that  she  does  not 
recall  any  conversations  about  Madison's  financial  condition  with 
State  regulators.  Did  Mrs.  Clinton  tell  you  to  address  the  letter  to 
Handley? 

Mr.  Massey.  I  don't  believe  so.  I  don't  believe  so.  I  don't  know. 

Senator  Mack.  I  mean  the  question  of  who  to  address  the  letter 
to  is  a  pretty  straightforward 

Mr.  Massey.  Sir,  it's  11  years  ago.  She  could  have- 
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critical  of  your  response.  What  I  was  saying  is  it's  a  fairly  straight- 
forward question,  who  specifically  should  receive  a  letter.  It  is  a  lit- 
tle surprising  to  me,  frankly,  that  the  billing  partner  would  be 
making  that  kind  of  a  call.  Frankly,  if  that  was  happening  in  my 
office,  I'm  sure  that  probably  one  of  my  staff  folks  would  be  asking 
one  of  the  interns  to  make  that  kind  of  a  phone  call,  so  it  doesn't 
make  a  lot  of  sense  to  me  that  that  was  the  purpose  of  the  call. 
And  all  I'm  trying  to  lay  out  here  is  it  seems  to  me  there  must  have 
been  some  other  purpose  for  her  making  that  call.  Do  you  remem- 
ber anything  again  with  respect  to  that  phone  call? 

Mr.  Massey.  Sir,  I  testified  earlier,  I  don't  remember  being  on 
the  call.  It's  possible,  but  I  don't  have  a  time  record  that  shows 
that.  It's  not  uncommon  to  let  an  agency  or  regulatory  body  know 
that  you  have  an  application  in  the  mail.  Just  sort  of  a  heads-up, 
let  them  know  that  it's  coming. 

Senator  Mack.  Let  me  start  specifically  with  you.  Were  you  con- 
cerned at  all  about  Mrs.  Clinton  calling,  making  that  kind — or 
making  a  phone  call  to  the  commission,  again  given — I  gather  that 
she  had  some  concerns  and  I  think  she  maybe  voiced  those  about 
the  impression  of  the  impropriety  of  making  that  kind  of  a  call  to 
someone  her  husband  had  appointed  to  that  position. 

Mr.  Massey.  Again,  I'm  not  sure  I  was  a  party  to  the  call,  but 
I  don't  remember  having  any  concern  about  it. 

Senator  Mack.  Today  you  would  not  have  any  concern  about 
that? 

Mr.  Massey.  I  probably,  I  probably  would  interpose  a  lawyer. 

Senator  Mack.  I'm  sorry? 

Mr.  Massey.  Yes,  I  probably  would.  Personally,  I  would  not  want 
the  appearance  of  any — not  even  for  there  to  be  a  question  about 
whether  or  not  there  was  any  influence  on  it. 

Senator  Mack.  I  think  most  people  would  agree  with  that. 

Mr.  Massey.  I  wouldn't  consider  it  a  matter  of  ethics.  I  just 
would  not  want  to  put  the  regulator  on  the  spot.  I  think  the  reac- 
tion the  regulator  has  when  you  try  to  use  political  influence  often- 
times is  that  it  backfires  on  you.  I  wouldn't  want  it  to  backfire.  It 
wouldn't  serve  the  client's  interest. 


55 

Senator  Mack.  It  seems  to  me  that  Mrs.  Clinton  wouldn't  want 
to  subject  herself  to  a  question  of  impropriety  based  on  a  phone  call 
strictly  to  find  out  who  to  address  the  letter  to. 

Mr.  Massey.  Sir,  I  wasn't — I  wish  I  could  help  you.  I  hear  what 
you're  saying. 

Senator  Mack.  Again,  back  to  the  question  about  her  name  ap- 
pearing on  the  letter,  is  it  common  that  associates  would  have  the 
billing  partner's  name  on  all  letters?  Give  me  a  sense  about  wheth- 
er this  was  a  usual  practice,  unusual  practice.  I  mean  again,  just 
so — there  are  those  of  us  who  are  skeptical,  again,  as  to  why  her 
name  would  appear,  why  she  would  be  making  a  phone  call,  all 
really  kind  of  sending  that  subliminal  message  that  this  is  an  im- 
portant issue  for  me,  so  I'm  trying  to  get  a  sense  of  is  it  common? 
Did  associates  put  the  billing  partner's  name  on  letters  that  they 
sent  out?  And  if  we  went  back  through  records,  is  that  what  we 
would  find? 

Mr.  Massey.  Well,  it's  a — the  answer  to  that  is,  was  it  common? 
I  would  say  that  with  respect  to  this — now  again,  I'm  testifying  as 
to  why  I  did  something  11  years  ago,  so  this  was  our  first  matter 
with  this  client,  and  she  was  the  billing  attorney.  And  in  my  mind, 
it  would  be  appropriate  to  show  that  we  have  done  this,  we  have 
taken  this  first  step  as  an  associate.  I  would  have  routinely  in- 
cluded the  billing  partner's  name  on  the  first  letter  written  on  the 
first  engagement  for  this  client,  and  without  regard  to  who  that 
partner  was. 

Senator  Mack.  Do  you  recall  any  discussions  at  that  time  about 
whether  that  itself  would  be  some  impropriety? 

Mr.  Massey.  No,  sir. 

Senator  Mack.  Again,  you  were  fairly  strong  a  minute  ago  about 
your  feeling  that  she  shouldn't  make  that  call.  What  is  the  dif- 
ference between  having  made  that  call  and  putting  her  name  on 
that  letter?  Isn't  there  some  kind  of  implication  there  by  her  name 
being  on  the  letter,  this  request  to  the  Commissioner? 

Mr.  Massey.  You  obviously  have  one.  I  mean  you  take  a 

Senator  Mack.  No,  I'm  really  asking  you  that.  I'm  really  not  try- 
ing to  be  that  judgmental. 

Mr.  Massey.  I  can  only  tell  you  what  I  think  I  was  thinking 
when  I  put  her  name  on  the  letter,  which  was 

Senator  Mack.  I  understand  that,  but  I'm  now  tr3dng  to  ask  you 
again — ^you  gave  me  a  fairly  strong  opinion  about  the  phone  call, 
that  really  that  was  something  that  shouldn't  have  been  done. 

Mr.  Massey.  No,  I  think  I  said  I  would  have  interposed  some- 
body just  to  protect  everybody's  interest. 

Senator  Mack.  All  I'm  asking  you  is  what  is  the  difference?  Why 
would  you  have  any  less  concern  about  the  actual  letter  that  goes 
to  the  Commissioner  appearing  to  be  a  letter  that's  coming  from 
Mrs.  Clinton? 

Mr.  Massey.  Can't  argue.  That's  a  fair  point. 

Senator  Mack.  If  you  had  to  do  it  over  again,  do  you  think  you 
would  not  have  her  name  on  that  letter? 

Mr.  Massey.  I  wish  I  had  it  all  to  do  over  again,  but  maybe  not. 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Mr.  Massey.  I'm  trying  to  be  candid  with  you. 
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Senator  Mack.  No,  I  understand  that.  And  I  am  merely  asking 
for  information  based  on  my  own  lack  of  knowledge,  frankly,  so  I 
thank  you  for  your  input. 

The  Chairman.  Let  me  see  in  the  few  minutes  that  are  left  if  we 
can't  touch  on  something.  We  have  passed  down  to  Counsel,  I  think 
you  have  it,  an  RTC,  Office  of  Inspector  General,  Office  of  Inves- 
tigation Report,  and  this  was  an  interview  conducted  on  July  16, 
1995,  of  John  Latham,  you  have  it  in  front  of  you,  don't  you? 

Mr.  Massey.  Yes,  sir.  I  see  it  on  the  screen. 

The  Chairman.  OK.  Now,  Mr,  Latham  described  you  met  while 
you  were  giving  instructions.  You  indicated,  and  I  think  this  may — 
would  you  start  with  the  third  paragraph,  read  with  me  if  you 
would:  "Latham  said  that  at  one  time,  date  not  recalled,  James 
McDougal  suggested  that  Madison  Guaranty  use  Rose  for  some  of 
the  legal  work  at  the  institution."  Do  you  read  that? 

Mr.  Massey.  Yes,  sir. 

The  Chairman.  It  then  goes  on  and  says,  "Latham  said  that" — 
this  is  Latham  saying  this — "'McDougal  had  friends  over  there,  he 
suggested  we  use  them.'"  And  then  it  goes  on,  "Latham  said  when 
asked  who  the  friends  were  that  it  was  Hillary  Rodham  Clinton 
and  others."  So  when  we  ask  you,  are  you  responsible  for  bringing 
the  business,  and  you  said  I  don't  recall,  would  this  not  comport 
with  the  fact  that  really  you  did  not  have  anything  to  do  with 
bringing  in  the  business? 

Mr.  Massey.  Pretty  strong.  It's  pretty  strong. 

The  Chairman.  Pretty  strong  that  your  friend,  Mr.  Latham,  did 
not  go  there  and  say,  "Hey,  give  this  business  because  I  have  a 
friend,  Mr.  Massey,"  right? 

Mr.  Massey.  I  have  no  reason  to  argue  with  this. 

The  Chairman.  Right.  This  statement  is  made  by  Mr.  Latham. 

Mr.  Massey.  Yes,  sir.  I've  never  seen  it  before,  but 

The  Chairman.  OK.  So  this  would  comport  with  what  you  said. 
You  would  like  to  take  credit  if  you  bring  in  business  into  the  com- 
pany you  work  for  or  the  law  firm,  and  that's  understandable  as 
a  young  partner.  But  you  had  no  real  recollection  of  that  really 
being  the  case,  did  you? 

Mr.  Massey.  No,  sir.  That's  been  my  testimony. 

The  Chairman.  If  you  read  on,  it  says,  "Massey  said  that  he  also 
was  familiar,"  let's  be  fair,  "with  a  Rose  attorney." 

Mr.  Massey.  Mr.  Chairman,  I  think  that  should  be  "Latham 
said." 

The  Chairman.  That's  right.  "Also  was  familiar  with  a  Rose  at- 
torney, Richard  Massey,  with  whom  he  attended  college,"  and  that 
comports  with  your  memory,  "at  the  University  of  Central  Arkan- 
sas. Latham  said  that  he  did  not  specifically  recall  the  manner  by 
which  Rose  was  paid."  He  didn't  even  know  the  manner  in  which 
it  was  paid.  He  wasn't  the  guy  who  brought  in  the  business,  "but 
knew  that  at  some  point,"  so  at  some  point  he  finds  out  that  the 
first  retainer  that  he  heard  about  was  $2,000  a  month.  "Latham 
said  that  he  did  not  know  who  the  billing  attorney  at  Rose  was." 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Massey,  I  suggest  that  you  go  on  and 
read  the  next  paragraph,  or  let  me  read  it  to  you.  "Latham  said 
that  he  recalled  Rose  working  on  only  one  matter  for  Madison 
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Guaranty.  He  said  that  the  issue  Rose  worked  on  concerned  a 
broker-dealer  operation  that  was  purchased  by  Madison.  He  said 
that  he  recalled  that  Rose  worked  either  on  the  acquisition  of  the 
broker-dealer  operation,  or  on  legal  aspects  of  the  acquisition  after 
it  had  been  done.  Latham  said  that  Massey  worked  on  the  matter 
because  he  had  specifically  asked  for  him  to  do  so.  Latham  could 
not  recall  any  specifics  of  what  the  services  performed  by  Rose  in 
the  matter  were,  except  that  he  did  recall  one  occasion  when  he 
and  Massey  met  with  Beverly  Bassett  of  the  Arkansas  Securities 
Department."  And  so  apparently  your  friend  Mr.  Latham  did  ask 
that  you  work  on  the  particular  matter. 

The  Chairman.  If  I  might  ask  you  to  suspend,  and  hold  the  clock. 
I  say  to  my  colleague,  and  I  beg  your  indulgence  too,  in  terms  of 
who  got  the  work,  given  the  statements  in  the  quotes  by  Mr. 
McDougal,  given  the  statements  which  Senator  Bennett  alluded  to, 
given  the  statements  by  Mr.  Latham  who  indicated  how  this  busi- 
ness came  and  how  he  was  told  about  it,  it  is  quite  clear,  and  that's 
the  point  this  Senator  wanted  to  make,  that  Mr.  Massey  was  not 
the  person  who  originated  this  business. 

Mr.  Latham  wasn't  even  aware  of  the  retainer  agreement,  which 
further  supports  this.  It  comports  with  the  memory  of  Mr.  Massey, 
who  says  well,  I  don't  recall  being  responsible  for  bringing  in  the 
business.  And  I  think  with  some  clarity,  we  have  a  duty  to  deter- 
mine who  was  responsible  for  bringing  this  business  in. 

Now  as  it  relates  to  what  junior  associate  handled  day-to-day 
matter  and  under  whose  supervision,  we'll  look  to  the  records  and 
we  take  Mr.  Massey's  testimony,  but  I  was  not  contesting  the  fact 
that  Mr.  Massey  did  substantial  work,  as  well  as  what  the  record 
indicates  with  respect  to  other  attorneys.  I  thank  my  colleague  for 
giving  me  the  opportunity  to  make  that  observation,  and  I  would 
ask  that  we  put  the  clock  back  and  give  you  whatever  additional 
time  you  want. 

Senator  Sarbanes.  Mr.  Chairman,  the  observation  is  important 
because  no  one  has  contested  that  Mr.  Massey  is  the  one  who  did 
all  the  work.  It's  important  because  Latham  said  Massey  worked 
on  the  matter  because  he  had  specifically  asked  for  him  to  do  so. 

The  Chairman.  I  don't  think  that  there's  any 

Senator  Sarbanes.  You  had  Mr.  Massey  there  at  the  table  think- 
ing that  his  friend  Mr.  Latham  didn't  respond  to  his  plea  to  get 
some  work,  and  here  we  see  clearly  in  the  next  paragraph  that 
Latham  did  exactly  that,  according  to  this  statement,  at  least. 

The  Chairman.  Well,  it  certainly  doesn't  go  to  the  issue  of  who 
brought  in  the  work,  and  clearly  given  at  least  two  of  the  state- 
ments, one  made  by  Mr.  McDougal,  the  other  by  Mr.  Latham  taken 
by  a  Federal  investigator,  it's  quite  clear  that  Mr.  Massey  was  not 
the  source  of,  or  the  origin  of  the  Rose  Law  Firm  being  retained. 

Senator  Sarbanes.  Senator  Simon?  I  don't  think  that  is  clear, 
Mr.  Chairman,  but  we 

Senator  SiMON.  Mr.  Chairman,  first  of  all,  we  are  talking  about 
what  happened  11  years  ago,  and  Mr.  Massey,  and  I  don't  say  this 
disrespectfully,  in  his  responses  to  Mr.  Chertoff  used  over  and  over 
and  over  again  the  words,  "I  don't  recall."  We  spend  an  inordinate 
amount  of  time  here  asking  people  for  details  of  what  happened  11 


58 

years  ago  or  phone  calls  made  2^2  years  ago,  and  "I  don't  recall" 
is  an  answer  legitimately  given  by  people  over  and  over  again. 

And  I  think  the  point  made  by  Senator  Dodd  about  how  much 
time  we're  spending  on  this,  the  almost  $30  million,  is  worthy  of 
repeating.  He  mentioned  that  we've  had  one  hearing  on  Medicare 
this  session.  I  asked  my  staff  to  fmd  out  how  many  hearings  we 
had  on  health  care  in  the  Congress  2  years  ago.  We're  approaching 
as  many  hearings  on  this  as  we  had  on  the  fact  that  41  million 
Americans  don't  have  health  care. 

You  know,  we  have  to  at  some  point  get  some  sense  of  priority 
in  this  business.  We  are  not  U.S.  Attorneys,  we  haven't  been  ap- 
pointed the  Special  Counsel.  At  some  point  we  have  to  say  what 
really  is  our  business  in  responding  to  the  wishes  of  the  people  and 
the  needs  of  the  people  of  our  country.  What  are  our  needs  here 
and  what  should  we  be  doing?  I  think  we've  lost  some  sense  of  per- 
spective. 

I  would  also  like  to  enter  into  the  record,  Mr.  Chairman,  a  letter 
that  came  to  me,  and  I  assume  came  to  all  Members  of  the  Com- 
mittee. It  is  a  letter  from  David  Kendall,  the  attorney  for  Mrs. 
Clinton.  Let  me  just  read  the  first  paragraph: 

An  article  in  yesterday's  Washington  Post  suggests  that  the  recently  discovered 
Rose  Law  Firm  billing  records  "may  contradict"  Mrs.  Clinton's  sworn  statements  to 
the  RTC.  This  innuendo  is  wholly  false.  Mrs.  Clinton  has  accurately  described  her 
limited  work  on  the  law  firm's  representation  of  Madison  Guaranty,  and  the  billing 
records  confirm  her  previous  statements  about  that  work. 

And  then  the  letter  goes  into  substantial  detail.  I  will  not  read 
the  detail. 

Much  of  the  question,  Mr.  Massey,  here  is  regarding  preferred 
stock  that  might  be  issued  by  the  savings  and  loan. 

Mr.  Massey.  Yes,  sir,  that's  correct. 

Senator  SiMON.  So  that  we  get  some  sense  of  perspective  again, 
at  this  point  savings  and  loans  nationally  were  in  some  trouble;  is 
that  correct? 

Mr.  Massey.  Yes,  sir,  that  would  be  my  understanding  of  the 
background. 

Senator  SiMON.  Isn't  it  true  that  the  Federal  Government,  in 
order  to  protect  the  taxpayers,  was  encouraging  savings  and  loans 
to  build  up  their  equity  so  that  there  would  be  less  risk  for  the  tax- 
payers of  the  country? 

Mr.  Massey.  Absolutely. 

Senator  SiMON.  So  we  are  not  talking  about  some  kind  of  sleazy 
deal  that  was  unethical  that  might  hurt  the  taxpayers  of  the  coun- 
try; is  that  correct? 

Mr.  Massey.  Absolutely,  yes,  sir.  Had  we  been  successful  in  rais- 
ing $3  million  or  $5  million  for  the  institution,  I  can't  project  they 
wouldn't  have  failed,  but  I  expect  that  you  could  sure  argue  that 
or  you  could  argue  that  the  losses  of  the  taxpayers  would  have 
been  reduced. 

Senator  SiMON.  And  I  thank  you  for  that  answer. 

Now  in  an  interview  with  you  on  October  4,  1994,  the  Office  of 
Inspector  General  of  the  FDIC  states:  "Massey  recalled  attending 
one  meeting  with  the  ASD,"  that's  the  Arkansas  Securities  Depart- 
ment, "concerning  the  preferred  stock  or  broker-dealer  issue.  John 
Latham  and  Charles  Handley  attended  the  meeting  but  he  does  not 
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believe  Hillary  Clinton  was  at  the  meeting."  Why  wasn't  Hillary 
Clinton  at  the  meeting,  do  you  recall? 

Mr.  Massey.  No,  sir. 

Senator  SiMON.  But  could  it  have  been  that  she  felt  that  might 
be  going  beyond  the  bounds  of  what  she  should  be  doing  as  the  wife 
of  the  Governor? 

Mr.  Massey.  You  would  have  to  ask  her  why  she  didn't  attend 
but  certainly  that  would  be  a  possibility. 

Senator  Simon.  Yes,  in  this  whole  operation,  and  you  spent  more 
time  on  this  than  any  other  member  of  the  firm,  did  she  do  any- 
thing at  any  point  that  at  that  time  you  felt  was  unethical? 

Mr.  Massey.  No,  sir. 

Senator  Simon.  And  then  in  regard  to  the  questions  about  the 
billing  attorney  that  have  been  raised  here  several  times,  the  per- 
son who  can  answer  those  questions  is  Mr.  Clark;  is  that  correct? 

Mr.  Massey.  He  would  have  more  knowledge  than  I  do,  sir. 

Senator  Simon.  All  right.  I  thank  you,  Mr.  Massey.  And  thank 
you.  Senator  Sarbanes  and  Mr.  Chairman.  I  yield  the  balance  of 
my  time  to  Mr.  Ben-Veniste. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Senator  Sarbanes.  Mr.  Chairman,  I  ask  that  these  interviews  of 
Mr.  Massey  we  discussed  be  entered  in  the  record. 

The  Chairman.  So  ordered  and  we'll  have 

Senator  Sarbanes.  There  are  two  of  them  as  I  understand  it. 

The  Chairman.  We'll  have  Mr.  Latham's  interview  also  entered 
into  the  record  at  the  same  time. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

With  respect  to  the  billing  records  as  regards  Mrs.  Clinton's  tele- 
phone conversation  with  Mrs.  Bassett  Schaffer,  I  would  like  you  to 
turn  your  attention  to  the  billing  records  that  reflect  April  29, 
1985. 

Mr.  Massey.  That's  DKSN  028934? 

Mr.  Ben-Veniste.  43.  It's  in  the  printout. 

Mr.  Massey.  Excuse  me.  OK.  Yes,  sir,  I'm  there. 

Mr.  Ben-Veniste.  So  that's  43.  Are  you  with  me? 

Mr.  Massey.  Yes,  sir,  I'm  with  you. 

Mr.  Ben-Veniste.  There  have  been  statements  made  outside  the 
walls  of  this  hearing  room  that  suggest  that  Mrs.  Clinton  spoke  for 
1  hour  on  the  telephone  with  Mrs.  Bassett  Schaffer.  If  you  will  look 
at  the  billing  record  for  that  telephone  conversation,  are  you  able 
to  say  how  much  time  Mrs.  Clinton  spent  on  the  telephone  with 
Mrs.  Bassett  Schaffer? 

Mr.  Massey.  There  really  are  two  entries  there,  sir.  There  is  the 
conference  with  Ms.  Bassett  and  then  there  is  a  conference  with 
me,  and  I  couldn't  tell  you  today  how  you  would  allocate  that  1 
hour  of  time. 

Mr.  Ben-Veniste.  So  there  are  two  things  that  comprise  an  hour, 
and  on  the  basis  of  looking,  unless  you  have  a  recollection  of  how 
much  time  you  actually  spent  with  Mrs.  Clinton  that  day  discuss- 
ing this  matter,  the  total  amount  of  time  on  that  matter  spent  by 
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Mrs.  Clinton  that  day  would  be  an  hour,  including  the  time  she 
spent  on  the  phone  with  Mrs.  Bassett  Schaffer;  correct? 

Mr.  Massey.  I  don't  have  a  recollection  of  how  much  time  I  spent 
with  her  that  day. 

Mr.  Ben-Veniste.  It's  11  years  ago,  and  we  understand  that  that 
would  be  very  unusual  for  you  to  have  such  a  detailed  recollection, 
but  we  have  Mrs.  Schaffer's — Bassett  Schaffer's  statements  with 
respect  to  that  telephone  conversation,  and  if  I  may  be  permitted 
to,  I  would  read  from  page  8  of  the  transcript  of  a  CNN  interview 
given  by  Mrs.  Bassett  Schaffer,  and  I  would  hope  that  this  Com- 
mittee would  deem  it  advisable  to  take  her  deposition  and  to  call 
her  before  the  Committee  so  that  we  may  have  her  recollections. 
She  said  was  there  any — in  response  to  the  question: 

Question:  Was  there  ever  any  direct  contact  by  Hillary  Clinton  with  your  office? 

Answer:  She  made  one  telephone  call  early  in  the  process,  probably  sometime 
after  we  had  received  their  letter  but  before  I  wrote  my  letter  to  the  Rose  Law  Firm. 
And  it  was  perfunctory,  very  brief,  nonsubstantive  conversation,  basically  consisting 
of  "we've  sent  something  out  there,  we  have  a  letter,  who  should  we  work  with." 

That  was  Mrs.  Bassett  Schaffer's  response. 

And  similarly  with  respect  to  the  statement  with  respect  to  the 
appropriateness  of  raising  funds  for  the  bank  through  a  stock  offer- 
ing, Mrs.  Bassett  Schaffer  was  asked  this  question,  also  at  page  8: 

Question:  Whitewater  allegation  number  two,  that  Beverly  Bassett  Schaffer  as 
Arkansas'  top  banking  regulator  approved  what  news  reports  have  repeatedly  de- 
scribed as  "novel"  financing  to  help  Madison  Guaranty,  a  proposal  by  Hillary  Clin- 
ton's Rose  Law  Firm  to  sell  preferred  stock? 

Answer:  Selling  stock  to  raise  capital  is  done  every  day.  I  can't  imagine  suggesting 
that  it's  a  novel  proposal  to  issue  stock  to  raise  capital.  In  fact 

By  the  questioner,  Mr.  Camp: 

Question:  In  fact,  documents  show  Federal  regulators  knew  about  the  stock  sale 
proposal  and  hoped  it  would  save  Madison  from  collapsing. 

Answer:  It  wasn't  unusual  at  all.  I  mean,  in  the  national  network  of  thrifts,  you 
would  find  a  lot  of  stock  savings  and  loans 

And  it  goes  on. 

Does  that  comport  with  your  understanding  of  the  appropriate- 
ness of  the  transaction? 

Mr.  Massey.  I  have  testified,  sir,  earlier  that  it  is  my  impression 
that  has  sort  of  been  refreshed  by  going  through  the  time  records 
that  I  think  the  Federal  regulators  even  recommended  that  the 
S&L  issue  preferred  stock.  It  was  clearly  the  cash — cash  capital  is 
the  best  capital  for  a  thrift. 

Mr.  Ben-Veniste.  Let  me  ask  one  final  question  if  I  may  with 
respect  to  the  issue  of  which  came  first,  the  chicken  or  the  egg,  in 
connection  with  the  Rose  Firm's  representation  of  Madison.  You 
had  your  conversations  with  Mr.  Latham  as  you've  described,  and 
you  pitched  the  Rose  Law  Firm  to  Mr.  Latham  as  being  an  appro- 
priate firm  to  handle  the  securities  business  that  you  were  provid- 
ing advice  on. 

Mr.  Massey.  Yes,  sir. 

Mr.  Ben-Veniste.  Now  prior  to  the  time  that  you  did  that,  had 
you  heard  anything  about  the  Rose  Firm  being  retained  by  the 
Madison  Bank  in  connection  with  these  matters? 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  And  so  the  very  first  billing  record  reflecting 
anything  done  for  the  Madison  Bank  appears  to  be  a  meeting  be- 
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tween  Mr.  McDougal,  yourself,  and  Mrs.  Clinton.  Do  you  remember 
that? 

Mr.  Massey.  No,  sir,  at  this — the  time  records  show  a  meeting 
with — a  conference.  Now  that  could  have  been  a  telephone  con- 
ference, with  McDougal  and  Latham,  and  then  if  you  will  see,  my 
entry  on  the  same  day — just  want  to  focus  on  the  records  because 
I'll  tell  you,  they're  better  than  my  memory.  It  says,  "Research  on 
preferred  stock  offering,  conference  with  John  Latham,  conference 
with  Hillary  Rodham  Clinton." 

Now,  I  didn't  have  a  conference  or  meeting.  As  I  have  testified 
and  have  consistently  testified  for  4  years,  I  don't  think  I  have  ever 
met  Jim  McDougal,  so  there  was  a  meeting  apparently  that  in- 
volved Mr.  McDougal,  according  to  the  time  records — I'm  not  per- 
sonally aware  of  it — that  I  didn't  attend. 

Mr.  Ben-Veniste.  And  presumably  that  was  when  the  firm  was 
retained.  The  very  next  item  has  to  do  with  your  work  on  the  secu- 
rities matter. 

Mr.  Massey.  That  appears  to  be  the  sequence. 

Mr.  Ben-Veniste.  So  there  was  no  lapse  of  time  whatsoever  be- 
tween any  initial  or  seminal  event  relating  to  the  retention  of  the 
law  firm  and  your  direct  involvement  in  the  matter? 

Mr.  Massey.  There's  no  lapse  of  a  day  of  time.  Now,  leave  it  to 
speculate  as  to  what  time  of  day,  but 

Mr.  Ben-Veniste.  What  time  of  day  11  years  ago  something  hap- 
pened, yeah,  I  agree  with  that. 

The  Chairman.  Well,  before  I  give  it  to  Mr.  Chertoff,  let's  go  over 
something  quite  clearly,  because  we  all  can  do  this  at  times. 

You  never  met  Jim  McDougal? 

Mr.  Massey.  Never  met  Jim  McDougal. 

The  Chairman.  You  have  no  reason  to  believe  what  Mr.  Latham 
said  in  his  affidavit  or  in  his  statement  that  he  gave  to  the  inves- 
tigators, that  Mr.  McDougal  said  there  are  friends  over  there  and 
wants  to  give  them  business? 

Mr.  Massey.  I  believe  John  Latham  is  an  honest  guy,  and  if  he 
said  it,  that's  probably  true. 

The  Chairman.  And  then  he  went  on  to  say  Mr.  McDougal  said 
it's  Hillary  Rodham  Clinton. 

Mr.  Massey.  I  have  no  reason  to  dispute  that,  Mr.  Chairman. 

The  Chairman.  There  was  a  conference,  but  you  didn't  attend 
that  initial  conference  with  respect  to  Latham  and  McDougal? 

Mr.  Massey.  Sir,  if  there  was  a  meeting,  I  didn't  attend  it. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

This  issue  about  the  stock,  by  the  way,  this  was  the  first  applica- 
tion for  permission  to  do  this  in  Arkansas? 

Mr.  Massey.  I  am  not  aware  of  that.  I  think  we  had  not  found 
that  a  State-chartered  S&L  had  ever  been  authorized  to  issue  pre- 
ferred stock.  Now,  I  am  not  prepared  to  say  that  one  had  never 
been  done,  had  been  authorized. 

Mr.  Chertoff.  At  the  time  you  started  work  at  the  firm  up  until 
and  through  April  1985,  you  were  aware  that  Mrs.  Clinton  and  Mr. 
McDougal  did  know  each  other? 

Mr.  Massey.  I  had — I  believe — it's  difficult  but  I  believe  I  had — 
they  knew  each  other. 
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Mr.  Chertoff.  Did  you  know  they  had  a  business  relationship? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  you  know  that  they  had  a  joint  investment 
in  something  called  Whitewater? 

Mr.  Massey.  No. 

Mr.  Chertoff.  To  your  knowledge,  did  anyone  at  the  firm  during 
that  period  of  time,  1984  and  1985,  know  that  Mrs.  Clinton  had  a 
business  relationship  with  Jim  McDougal  involving  Whitewater? 

Mr.  Massey.  I'm  not  aware  that  anybody  knew. 

Mr.  Chertoff.  Can  you  tell  us  when  was  the  first  time  to  your 
knowledge  someone  at  the  firm  learned  about  that  relationship? 

Mr.  Massey.  I  can  only  speak  to  my  knowledge,  Mr.  Chertoff. 
Again,  we  are  a  lot  of  lawyers  and  we  all  have  our  separate  deal- 
ings, and  I  wasn't  particularly  situated  to  know  what  her  invest- 
ments might  or  might  not  have  been,  and  there  were  some  who 
were  closer  to  her  than  I  was.  With  respect  to  me,  I  learned  about 
it  during  the  1992  Presidential  election,  in  the  newspapers,  as  most 
of  you  did. 

Mr.  Chertoff.  Did  Mrs.  Clinton  ever  say  to  you  that  in  connec- 
tion with  her  discussions  with  you  about  your  work  on  this  assign- 
ment, that  she  had  a  separate  and  distinct  financial  relationship 
with  Mr.  McDougal? 

Mr.  Massey.  I  don't  believe  so. 

Mr.  Chertoff.  So  she  never  discussed  or  disclosed  to  you  the  ex- 
istence of  that  separate  investment  relationship? 

Mr.  Massey.  No,  sir,  I  don't  believe  so. 

Mr.  Chertoff.  Now  the  records  indicate  for  April,  the  one  we 
have  just  been  looking  at,  that  the  first  activity  with  respect  to  this 
matter,  Madison,  is  a  conference  between  Mr.  McDougal  and  Mr. 
Latham  and  Mrs.  Clinton;  correct? 

Mr.  Massey.  Yes,  sir,  that's  her  first  entry  and  that's — that's  the 
first  entry  on  the  page. 

Mr.  Chertoff.  You  are  not  part  of  that. 

Mr.  Massey.  I  never  met  Jim  McDougal. 

Mr.  Chertoff.  You  then  come  in  later  when  Mrs.  Clinton  has  a 
conference  with  you.  That's  the  second  thing  that  happens? 

Mr.  Massey.  Yes,  sir,  that's  what  it  appears  to  be. 

Mr.  Chertoff.  And  again  so  we  don't  obscure  this  point,  we  had 
both  on  the  television  monitor  and  in  the  statement  that  I  read  to 
you  at  the  very  beginning  of  this  examination  a  description  by  Mrs. 
Clinton  of  what  she  contended  happened  here,  that  you  went  to  her 
with  a  proposal  to  do  work  with  John  Latham  at  the  bank  on  this 
issue  involving  preferred  stock,  that  you  went  to  her  and  said  we're 
having  a  problem  with  the  billing,  I  understand  there's  a  problem 
with  the  billing,  can  you  go  and  work  it  out  so  that  we  can  take 
on  this  client,  and  it  is  your  testimony  that  that  is  not  what  hap- 
pened to  your  knowledge? 

Mr.  Massey.  Sir,  so  that  my  answer  is  not  obscured,  I  would  like 
to  say  two  things.  One,  what  you  just  said,  that  is  not  my  recollec- 
tion. I  do  not  remember,  as  you  said  earlier,  a  proposal  in  hand  to 
her  and  discussing  with  her  that  there  were  partners  in  the  firm 
that  were  dissatisfied  with  McDougal  and  here  is  a  proposal  and 
let's  work  it  out.  I  have  no  recollection  of  that. 
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It's  possible  that  I  had  a  conversation  with  her  about  gee,  I  think 
we  might  be  able  to  get  these  folks'  work,  you  know  McDougal, 
maybe  you  could  go  talk  to  him. 

Mr.  Chertoff.  But  you  never  came  to  her  with  any  kind  of 
agreement  or  proposal  or  deal  with  Latham  to  go  ahead  and  do 
some  work? 

Mr.  Massey.  I  don't  remember  that,  no,  sir. 

Mr.  Chertoff.  You  did  not  originate  this  client? 

Senator  DODD.  He  doesn't  recall  that,  I  think  is  the  answer. 

Mr.  Chertoff.  I  think  he's  gone  further  than  that,  most  respect- 
fully. You  did  not  originate  this  client;  correct? 

Mr.  Massey.  Tell  me  what  "originate"  means  and  I  will  answer 
the  question. 

Mr.  Chertoff.  You  did  not  come  to  Mrs.  Clinton  and  say  John 
Latham  has  said  he  wants  to  hire  us,  we  are  going  to  be  retained 
but  we  have  a  problem  with  respect  to  the  billing? 

Mr.  Massey.  That  I  can  speak  to.  That  I  will  say  I  don't  have 
any  recollection  of  that.  I  don't  believe  it  happened  that  way. 

Mr.  Chertoff.  And  in  fact  you  know  that  Mr.  Latham  didn't 
have  the  authority  to  make  such  a  deal  with  you? 

Mr.  Massey.  That's  why  my  recollection  is  different. 

Mr.  Chertoff.  In  fact,  your  recollection  is  completely  consistent 
with  Mr.  Latham's  statement  which  he  made  to  the  investigators 
that  it  was  Mr.  McDougal  who  made  the  decision  to  have  the  mat- 
ter referred  because  of  his  friendship  with  Mrs.  Clinton? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  Now  the  issue  has  also  come  up — ^by  the  way,  you 
don't  know  an3rthing  about  how  the  Rose  Law  Firm  was  retained 
to  work  on  the  IDC  matter;  correct? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Obviously  from  reviewing  the  bills  you  know  that 
at  some  point  after  you  began  your  work,  there  was  a  separate 
matter  involving  this  land  transaction  for  the  bank  called  IDC. 

Mr.  Massey.  There  were  four  matters  that  followed  my  involve- 
ment. 

Mr.  Chertoff.  Are  you  also  aware  that  part  of  this  IDC  property 
was  a  portion  of  property  eventually  called  Castle  Grande? 

Mr.  Massey.  That's  what  I  read  in  the  papers.  That's  my  best 
knowledge. 

Mr.  Chertoff.  But  you  didn't  work  on  that? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Let's  discuss  the  issue  of  what  exactly  was  the 
work  done  by  Mrs.  Clinton  on  this  matter  that  you  worked  on, 
which  was  the  preferred  stock. 

Mr.  Massey.  OK.  I  can  help  you  there. 

Mr.  Chertoff.  According  to  the  piece  we  saw  on  the  television 
screen,  that  portion  from  the  press  conference,  Mrs.  Clinton  indi- 
cated that  this  was  not  an  area  that  she  practiced  in.  Is  that  con- 
sistent with  your  recollection? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  She  says,  "The  young  attorney,  the  young  bank 
officer,  did  all  the  work."  Did  she  do  some  work  on  this? 

Mr.  Massey.  Yes. 
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Mr.  Chertoff.  She  then  goes  on  to  say,  she  makes  a  distinction 
between  some  earlier  work  in  general  about  whether  it's  permis- 
sible to  have  this  kind  of  stock  offering,  and  then  she  says,  "The 
question  moved  on  to  the  second  phase  in  which  I  had  no  involve- 
ment that  I  have  any  memory  of  or  anyone  that  I  have  talked  with 
that  was  trying  to  determine  whether  Madison  could  go  forward, 
specifically  Madison."  In  fact,  Mrs.  Clinton  was  involved  specifically 
with  you  in  doing  legal  work  on  whether  Madison  in  particular 
could  go  forward;  isn't  that  correct? 

Mr.  Massey.  Sir,  I  would  almost  prefer  to  look  at  the  records.  I 
think  your  characterization  is  correct.  I  am  not  prepared  to  talk 
about  the 

Mr.  Chertoff.  I'll  help  you  out  a  little  bit.  DKSN  28943. 

Mr.  Massey.  Thank  you. 

Mr.  Chertoff.  That's  the  printout  for  the  first  week  of  work  on 
this,  which  is  the  week  right  before  the  application  goes  in.  It  indi- 
cates, very  first  day,  there's  2  hours  of  work  Mrs.  Clinton  bills  on 
this  matter. 

Mr.  Massey.  Excuse  me,  28943? 

Mr.  Chertoff.  DKSN  28943. 

Mr.  Massey.  I  see  that's  a  stock  offering. 

Mr.  Chertoff.  Right,  that  stock  offering. 

Mr.  Massey.  Now  that  I  believe  is  relative  to  the  preferred  stock, 
not  the  broker-dealer  matter. 

Mr.  Chertoff.  Correct. 

Mr.  Massey.  I'm  sorry,  I  misunderstood  you. 

Mr.  Chertoff.  That's  what  she  indicated.  She  indicated  as  to  the 
issue  about  whether  Madison  could  go  forward  with  issuing  the 
preferred  stock,  she  indicated  she  had,  "No  involvement  in  it."  So 
let's  look  at  the  record  on  the  issuing  of  the  preferred  stock.  The 
first  day  she  spent  2  hours  on  that;  is  that  correct? 

Mr.  Massey.  According  to  the  records,  yes,  sir. 

Mr.  Chertoff.  Now  then  we  go  down  here,  there's  an  entry  for 
April  25,  1985,  half  an  hour,  "Review  of  subscription  agreement; 
conference  with  R.  Massey."  What  was  the  subscription  agreement? 

Mr.  Massey.  We  were  looking  ahead  to — after  receipt  of  approval 
which  we  expected,  as  I  have  testified,  we  were  looking  ahead  to 
the  actual  marketing  of  the  preferred  stock  and  the  document 
whereby  an  investor  would  purchase  the  preferred  would  be  a  sub- 
scription agreement. 

Mr.  Chertoff.  You  gave  that  to  her  to  review? 

Mr.  Massey.  Apparently  so,  yes,  sir. 

Mr.  Chertoff.  And  she  reviewed  it? 

Mr.  Massey.  That's  what  she  says. 

Mr.  Chertoff.  By  the  way,  these  time  records,  these  are  records 
which  are  submitted,  they  are  the  backup  for  the  bills  that  are  sub- 
mitted to  this  client;  right? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  And  a  lawyer  has  an  ethical  obligation  to  be  accu- 
rate in  those  records? 

Mr.  Massey.  Absolutely. 

Mr.  Chertoff.  In  fact,  as  I'm  sure  you're  aware,  there  can  even 
be  a  legal  obligation  to  be  accurate  in  the  records? 

Mr.  Massey.  Yes,  sir,  I'm  aware  of  that. 
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Mr.  Chertoff.  So  I  won't  push  that  any  further. 

Mr.  Massey.  Thank  you. 

Mr.  Chertoff.  Let  me  go  down  now  to  the  bottom  where  it  says, 
"Telephone  conference  with  B.  Bassett,  Securities  Commissioner." 
Again,  that  is  a  matter  that  Mrs.  CUnton  chose  to  Ust  on  her  time 
records  as  work  done  on  behalf  of  Madison;  is  that  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  She  also  listed  a  telephone  call  with  you,  and 
that's  for  a  total  of  an  hour;  is  that  correct? 

Mr.  Massey.  Actually  there's — ^yeah,  as  I  said  earlier,  I  can't  allo- 
cate the  hour.  There  was  a  call  with  me,  there  was  a  call  with  Ms. 
Bassett. 

Mr.  Chertoff.  Again  we're  still  trying  to  compare  these  records 
which  were  made  contemporaneously  under  an  obligation,  a  legal 
obligation  to  be  accurate,  with  the  statement  that  we  saw  on  tele- 
vision that  Mrs.  Clinton  had  no  involvement  in  the  effort  to  deter- 
mine whether  Madison  could  go  forward  with  the  preferred  stock. 

Let  me  turn  your  attention  now  to 

Mr.  Massey.  Sir,  again,  your  quote  was  they  did  all  the  work 
versus  there  was  no  involvement. 

Mr.  Chertoff.  Actually  there  were  two  quotes.  Quote  number 
one  is,  'The  young  bank  officer  did  all  the  work,"  or,  'The  young 
attorney,  the  young  bank  officer  did  all  the  work."  Quote  number 
two,  "Then  the  question  moved  on  to  the  second  phase  in  which  I 
had  no  involvement  that  I  had  any  memory  of  or  anyone  that  I  had 
talked  with  that  was  trying  to  determine  whether  Madison  could 
go  forward."  I'm  comparing  that  against  what  the  records  are  here. 

Now  let  me  turn  your  attention  to  DKSN  28960.  It's  another 
printout. 

Mr.  Massey.  I'm  there,  sir. 

Mr.  Chertoff.  This  is  still  stock  offering;  right? 

Mr.  Massey.  That's  the  matter,  yes,  sir. 

Mr.  Chertoff.  And  then  it  says  under  June  17,  1985,  for  half 
an  hour — or  rather  three-tenths,  that's  what,  18  minutes? 

Mr.  Massey.  Three-tenths  of  an  hour,  yes,  sir. 

Mr.  Chertoff.  It  says,  "Review  of  application  amendments." 
What  were  the  application  amendments? 

Mr.  Massey.  Presumably  that  would  relate  to  the  broker-dealer 
application,  although  again,  I  worked  on  two  matters.  We  were — 
during  this  period  of  time  we  were  amending  our — or  modifying  our 
application  in  response  to  comments  from  the  Arkansas  Securities 
Department,  so  I  would  expect  that  that's  what  this  relates  to. 

Mr.  Chertoff.  Again  that  application  was  specifically  on  behalf 
of  Madison  to  get  an  approval  from  the  Arkansas  Securities  De- 
partment; correct? 

Mr.  Massey.  To  operate  a  broker-dealer,  yes,  sir. 

Mr.  Chertoff.  And  what  these  records  indicate  is  that  you  sub- 
mitted the  application  amendments  for  Mrs.  Clinton  for  her  review 
and  that  she  reviewed  them;  right? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  The  reason  you  submitted  documents  like  the 
subscription  agreement  and  the  application  amendments  to  Mrs. 
Clinton  was  because  you  needed  to  have  a  partner  look  at  this 
work;  isn't  that  correct? 
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Mr.  Massey.  Sir,  I  am  frankly  unwilling  to  testify  as  to  what  rea- 
soning I  had  11  years  ago,  and  the  reason  I  say  that  is  there  are 
references  here  and  throughout  these  billing  records  where  I 
worked  technically  with  partners  within  my  section,  so  I  might 
have  asked  her  to  look  at  it.  She  may  have  asked  me  to  look  at 
it,  for  all  I  know. 

Mr.  Chertoff.  Fair  enough.  You  don't  know  whether  she  asked 
you  to  look  at  it  or  you  asked  her  to  look  at  it.  What  is  clear  is 
you  submitted  it  to  her  and  she  reviewed  it? 

Mr.  Massey.  She  was  a  good  lawyer,  and  another  pair  of  eyes 
over  a  document  was  a  help  to  me. 

Mr.  Chertoff.  Absolutely.  And  she  was  careful;  correct? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  And  she  reviewed  it;  right? 

Mr.  Massey.  Yes,  sir.  Can't  argue  with  the  records. 

Mr.  Chertoff.  She  didn't  just  stick  it  in  a  file;  right? 

Mr.  Massey.  That's  what  it  looks  like,  yes,  sir. 

Mr.  Chertoff.  Because  she  represented  in  her  records  and  bill 
that  she  had  reviewed  it. 

Mr.  Massey.  That  she  had  reviewed  them. 

Mr.  Chertoff.  I  know  my  time  is  up,  but  there's  a  statement 
here  again  in  the  press  conference  when  Mrs.  Clinton  is  talking 
about  how  the  young  attorney  did  all  the  work,  how  she  had  no  in- 
volvement in  this.  She  says  here,  "The  question  moved  on  to  the 
second  phase  in  which  I  had  no  involvement  that  I  have  any  mem- 
ory of  or  anyone  that  I  have  talked  with,"  and  this  was  of  course — 
this  press  conference,  this  wasn't  one  of  these  situations  where  the 
press  catches  you  on  the  way  to  the  airplane.  This  was  a  prepared 
press  conference,  so  the  question  arises,  since  you  were  obviously 
the  person  who  had  worked  on  this,  putting  aside  the  fact  that  the 
billing  records  were  not  around,  you  had  your  own  memory  of  your 
interaction  with  her,  did  Mrs.  Clinton  or  anyone  on  her  behalf 
come  to  you  at  any  point  in  time  and  say  Rick,  Mrs.  Clinton  is  try- 
ing to  remember  what  happened  with  respect  to  her  work  on  this 
project.  Can  you  help  us,  can  you  talk  with  her  or  talk  to  someone 
else  and  give  her  the  benefit  of  your  memory? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  I  think  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Ben-Veniste. 

Senator  Dodd.  Well,  just  briefly  if  I  can.  Mr.  Chairman,  this  is 
almost  mind-numbing  to  go  through  this.  I  mean  you  were  talking 
about  events  in  1985,  now  10  years  ago,  and  people  trying  to  recall 
statements  they  made.  With  all  due  respect,  it  is  perplexing  to  me 
to  see  us  kind  of  literally  splitting  the  hairs  on  something  here. 

Let  me  just  go  back  and  review  if  I  can,  Mr.  Massey,  with  you, 
and  I  see  you're  in  conversation  there,  but  we  witnessed  here  this 
press  conference  in  April  1994.  Now  there  Mrs.  Clinton  says,  and 
I'm  quoting  here  now,  "The  young  attorney,  young  bank  officer,  did 
all  the  work,  and  the  letter  was  sent  because  I  was  what  you  call 
the  billing  partner.  In  other  words,  I  had  to  send  the  bill  to  get  the 
payment  made.  My  name  was  put  on  the  bottom  of  the  letter.  It 
was  not  an  area  that  I  practiced  in.  It  was  not  an  area  that  I  really 
know  anything  to  speak  of  about."  Now  that's  April. 
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In  September  1994,  in  response  to  the  FDIC  question  limited  to 
the  Madison  work  performed  by  Mrs.  CHnton  before  the  Arkansas 
Securities  Department,  "While  I  was  the  billing  partner  on  this 
matter,  the  great  bulk  of  the  work  was  done  by  Mr.  Richard 
Massey,  who  was  then  an  associate  at  Rose,  and  whose  specialty 
was  securities  law.  I  was  not  involved  in  the  day-to-day  work  on 
the  project."  In  response  to  the  RTC,  Mrs.  Clinton  says,  "During 
the  early  part  of  Masse/s  work  he  kept  me  generally  advised  of 
what  he  was  doing  and  may  have  sent  me  drafts  of  the  documents 
he  was  preparing." 

My  point  is  if  you  take  the  press  conference,  the  response  to  the 
RTC,  the  response  to  the  FDIC,  we  are  getting  down  to  nuances 
here,  Mr.  Chairman,  truly  we  are.  I  mean  I  realize  put  the  press 
conference  on  here  is  the  most — the  statement  is  well,  they  did  all 
the  work.  Then  you  have  the  RTC  and  FDIC,  and  it's  the  bulk  of 
the  work.  I  mean  I  find  the  Committee  dwelling  on  this  particular 
aspect  here  for  some  nuance  that  somehow  is  going  to  say  gotcha, 
caught  you  in  a  terrible  lie  here. 

I  don't  see  that.  I  see  someone  trjdng  to  respond  to  events  that 
occurred  9  or  10  or  1 1  years  ago  involving  15  hours  of  work,  about 
2  days  worth  of  work  on  a  minor  client  in  this  law  firm  to  be  really 
stretching. 

Now,  Mr.  Massey,  is  there  anj^hing  in  the  April  statement,  the 
statement  to  the  FDIC  and  the  RTC,  that  Mrs.  Clinton  has  made, 
that  you  would  fundamentally  disagree  with  here,  basically  as  you 
read  those  statements,  sort  of  describing  pretty  much  the  situation? 

Mr.  Massey.  Sir,  I  am  happy  to  answer  that,  but  that's  a  broad 
question,  and  I  haven't  read  all  of  those.  And  so 

Senator  DODD.  I'll  have  you  look  at  them  here  because  those  are 
the  three  that  we  have.  The  Majority  is  focusing  on  the  press  con- 
ference, and  I  understand  why  they  want  to  do  that,  but  also  you 
have  to  look  at  the  RTC  statements  and  FDIC  statements  made  ba- 
sically in  the  same  year  within  months  of  each  other. 

Mr.  Massey.  I  have  never  seen  those.  I  am  happy  to  help  but 
that's 

Senator  DoDD.  Let  me  ask.  Counsel,  put  those 

Mr.  Ben-Veniste.  Let  me  ask  you  this  question,  Mr.  Massey,  if 
I  may.  It's  fair  to  say,  and  I  believe  you've  testified  earlier  this 
morning,  that  the  securities  and  related  matters  that  you  worked 
on,  sir — is  it  fair  to  say  that  the  securities  matters  that  you  worked 
on  relating  to  the  Madison  Bank  were  essentially  a  one-lawyer  op- 
eration? 

Mr.  Massey.  I've  testified  to  that. 

Mr.  Ben-Veniste.  And  by  saying  that  they  were  essentially  a 
one-lawyer  operation,  is  it  not  a  fair  conclusion  for  us  to  draw  as 
a  Committee  that  basically  you  did  all  the  work  with  respect  to 
those  matters? 

Mr.  Massey.  "All  the  work"  is  a  term  that  your  Committee  is  ob- 
viously arguing. 

Mr.  Ben-Veniste.  If  we  say  literally  all  the  work  we  know  it's 
not  true  because 

Mr.  Massey.  Literally  all  the  work  is  not  true.  All  the  sub- 
stantive work,  all  the  research. 
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Mr.  Ben-Veniste.  If  you  say  essentially  all  of  the  work,  that 
would  be  truer,  would  it  not? 

Mr.  Massey.  I  don't  have  recollection  of  anybody  working  on 
these  matters  of  any  substance  other  than  myself. 

Mr.  Ben-Veniste.  Now  here  we  have  gone  again  right  to  the  cap- 
illary. Three-tenth  hours  were  spent  on  June  17,  1985,  with  regard 
to  a  review  of  application  amendments  by  Mrs.  Clinton.  Do  you 
even  recall  what  it  was  that  you  showed  Mrs.  Clinton  on  that  day? 

Mr.  Massey.  No.  No,  sir. 

Mr.  Ben-Veniste.  Do  you  know  whether  Mrs.  Clinton  gave  you 
the  work  back  and  said  Mr.  Massey,  I  have  a  problem  with  the 
work  you've  done,  go  back  and  do  it  over  and  do  it  better? 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  Was  there  any  sort  of  substantive  direction 
that  Mrs.  Clinton  gave  to  you  in  her  capacity  as  billing  attorney 
and  generally  overseeing  the  work  that  you  did  that  leads  you  as 
you  sit  here  now  to  suggest  that  on  this  wholly  appropriate  rep- 
resentation, that  she  pulled  some  substantive  or  in  connection  with 
the  work  done  for  Madison. 

Mr.  Massey.  Sir,  the  records  are  better  than  my  memory.  She 
said  she  reviewed  applications.  I  don't  know  what  that  means.  She 
may  have  read  them,  may  have  read  them  for  comments,  may  have 
provided  comments.  I  don't  have  a  recollection  of 

Mr.  Ben-Veniste.  Nothing  stands  out  in  your  mind 

Mr.  Massey.  No,  sir. 

Mr.  Ben-Veniste.  — in  terms  of  any  substantive  direction  or 
work  performed  by  Mrs.  Clinton  on  these  matters? 

Mr.  Massey.  Well,  that's 

Mr.  Ben-Veniste.  In  terms  of  your  recollection. 

Mr.  Massey.  Well,  I  have  now  gone  through  the  timesheets,  so 
I'm  not  prepared  to  generally  characterize  something  that  might  be 
contradicting  the  timesheets.  They  speak  for  themselves.  I  have  no 
reason  to  doubt  them. 

Mr.  Ben-Veniste.  Right.  So  in  terms  of  your  own  recollection 
and  her  review  of  the  matters,  and  it's  obviously  important  at  Weil, 
Gotshal,  at  my  law  firm,  partners  will  review  work  done  by  associ- 
ates that  goes  out  the  door.  That's  the  way  you  do  it  in  a  topflight 
firm  where  you  are  responsible.  I'm  not  taking  issue  with  that.  And 
I'm  not  taking  issue  with  the  literal  suggestion  that  clearly  you  did 
not  do  all  of  the  work.  We  know  that's  not  correct.  But  in  terms 
of  the  substantive  drafting,  the  legal  research,  the  material  that 
was  presented  for  ultimate  review,  that  was  done  by  you? 

Mr.  Massey.  Yes,  I  consulted  with  other  lawyers  within  my  sec- 
tion on  technical  matters,  but  with  respect  to  the  substance  of  the 
work,  I  did  it. 

Mr.  Ben-Veniste.  Now  in  terms  of  this  great  issue  of  who  gets 
credit  for  bringing  in  the  work,  it  is  a  matter  of  coincidence,  is  it 
not,  that  just  at  the  time  you  are  pitching  the  executive  at  Madison 
who  has  asked  you  for  all  of  this  gratuitous  legal  advice,  that  the 
client  comes  in  the  door  and  asks  the  Rose  Law  Firm  to  provide 
advice  on  just  the  very  issues  that  you  have  been  talking  to  Mr. 
Latham  about?  Isn't  that  so? 

Mr.  Massey.  Sir,  you  said  that  my  pitch  came  at  the  time  we  got 
the  work. 
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Mr.  Ben-Veniste.  You  pitched  it  before  you  got  the  work. 

Mr.  Massey.  I  pitched  it  before.  How  much  before,  I  don't  know, 
but  there  was  some  time. 

Mr.  Ben-Veniste.  Is  it  a  matter  of  months  or  a  matter  of  weeks 
or  days? 

Mr.  Massey.  It  was  sometime  in  the — sometime  in  the  first  quar- 
ter of  1985. 

Mr.  Ben-Veniste.  OK.  So  you  are  with  Mr.  Latham,  you  are  his 
instructor,  professor  at  law  school  in  this  securities  course,  you  are 
asked  by  Mr.  Latham  what  do  you  think  about  this,  what  do  you 
think  about  that,  you  provide  him  the  advice,  and  at  the  same  time 
you  are  saying  to  him,  you  know,  you  really  ought  to  come  to  the 
Rose  Law  Firm  where  we  can  provide  you  legal  advice  and  we  can 
do  this  stuff  for  you;  correct? 

Mr.  Massey.  Sure,  yes,  sir. 

Mr.  Ben-Veniste.  And  then  at  some  point,  coincidentally,  the 
Rose  Law  Firm  is  asked  by  Madison  Bank  to  perform  exactly  the 
kind  of  legal  work  on  the  legal  matters  that  you  and  Mr.  Latham 
have  been  discussing;  isn't  that  so? 

Mr.  Massey.  Yes,  sir.  Coincidentally,  I  don't  think  the  work  came 
to  us  coincidentally. 

Mr.  Ben-Veniste.  I  don't  think  so  either,  on  the  basis  of  the  cir- 
cumstances that  you  have  described.  There  was  a  need  for  rep- 
resentation, you  made  your  pitch,  you  may  have  had  a  conversation 
with  Mrs.  Clinton  as  you  have  testified  wherein  you  said  look,  they 
are  looking  for  representation  on  these  securities  issues,  I  have 
talked  to  this  fella,  maybe  we  can  bring  the  client  in  the  door.  You 
may  have  had  such  a  conversation;  correct? 

Mr.  Massey.  Yes. 

Mr.  Ben-Veniste.  Then  the  client  appears,  and  you  are  imme- 
diately plugged  in  to  providing  the  service  you've  discussed  with 
Mr.  Latham?  Is  that  a  fair  capsulization  of  what  occurred  11  years 
ago? 

Mr.  Massey.  I  pitched  the  business,  I  was  told  that  it  wasn't  up 
to  him.  Sometime  later,  months  or  weeks,  I  wish  I  could  tell  you, 
hours,  days,  I  believe  it  was  weeks,  at  least  weeks,  we  got  this 
piece — the  first  piece  of  work  for  Madison,  which  was  the  preferred 
stock  issue. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Senator  Hatch. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Mr.  Massey,  glad  to  have  you  here.  I  would  like  to  just  follow  up 
on  some  of  the  questions  that  have  been  asked  earlier  today,  if  I 
can.  Mr.  Massey,  prior  to  your  involvement  with  Mrs.  Clinton  on 
the  Madison  Guaranty  work,  had  you  worked  with  her  on  any 
other  matters? 

Mr.  Massey.  I  don't  think  so,  sir,  no. 

Senator  Hatch.  This  is  the  first  time  you  had  worked  with  her? 

Mr.  Massey.  Yes,  sir,  I  believe  so. 

Senator  Hatch.  How  long  had  you  been  at  the  Rose  Law  Firm 
before  you  started  working  on  the  Madison  Guaranty  issues? 

Mr.  Massey.  Approximately  8  months.  Senator  Hatch. 
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Senator  Hatch.  So  it  had  been  less  than  a  year,  approximately 
8  months,  before  you  got  on  to  the  Madison  matter.  Do  you  recall 
having  brought  in  any  substantial  clients  up  to  that  point? 

Mr.  Massey.  No,  sir. 

Senator  Hatch.  None. 

Mr.  Massey.  No. 

Senator  HAtCH.  Did  you  have  the  authority  as  a  first-year  associ- 
ate to  agree  to  represent  a  particular  client  on  behalf  of  the  firm? 

Mr.  Massey.  Not  without  a  billing  partner. 

Senator  Hatch.  So  you  would  not  have  had  the  authority? 

Mr.  Massey.  No,  sir,  not  by  myself. 

Senator  Hatch.  I  understand  that  you  are  presently  a  partner 
with  the  law  firm. 

Mr.  Massey.  Yes,  sir,  I  am. 

Senator  Hatch.  When  you  worked  with  Mrs.  Clinton,  however, 
you  were  a  first-year  associate? 

Mr.  Massey.  That's  correct. 

Senator  Hatch.  As  you  mentioned  earlier  today,  you  billed  at  a 
substantially  lower  rate  than  Mrs.  Clinton  did? 

Mr.  Massey.  I  think  it's  $65  versus  $120. 

Senator  Hatch.  I  see.  The  term  billing  partner  has  been  used  a 
number  of  times  today,  most  notably  with  reference  to  Mrs.  Clin- 
ton's work  for  Madison  Guaranty,  and  I  take  it  that  a  billing  part- 
ner is  a  fairly  senior  attorney  in  the  firm;  is  that  correct? 

Mr.  Massey.  Now  or  then?  Now  we  probably  have  junior 
partners 

Senator  Hatch.  I'm  talking  about  then. 

Mr.  Massey.  Probably  more  likely  than  now,  yes,  more  senior. 

Senator  Hatch.  When  a  client  receives  a  bill  from  the  Rose  Law 
Firm,  I  would  imagine  that  the  billing  partner's  name  would  be 
prominently  featured  on  that  bill? 

Mr.  Massey.  It  would  be — if  you  were — it  would  be  the  billing 
partner  that  would  actually  transmit  the  bill. 

Senator  Hatch.  They  would  know  the  billing  partner? 

Mr.  Massey.  Usually  under  a  cover  letter. 

Senator  Hatch.  And  the  billing  partner  would  be  the  attorney 
ultimately  responsible  for  the  client;  is  that  right? 

Mr.  Massey.  Ultimately  responsible  for 

Senator  Hatch.  To  the  client. 

Mr.  Massey.  With  respect  to  the  bill,  yes,  sir. 

Senator  Hatch.  If  Madison,  for  example,  had  been  unhappy  with 
the  Rose  Law  Firm's  work,  it  would  have  complained  to  the  partner 
in  charge? 

Mr.  Massey.  That's  a  fair  statement.  I  would  say  that's  not  in- 
variable, but  that's  a  fair  statement. 

Senator  Hatch.  But  as  I  remember,  not  to  the  first-year  associ- 
ate working  with  the  firm? 

Mr.  Massey.  Latham,  if  my  relationship  with  Latham  at  the 
time  was  such  that  if  he  were  unhappy  he  might  have  complained 
to  me,  but  I  would  say  as  a  matter  of  protocol,  yes,  the  client  would 
refer  to  the  billing  attorney. 

Senator  Hatch.  You  don't  recall  him  complaining  to  you? 

Mr.  Massey.  No,  sir.  I  did  everything  right. 
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Senator  Hatch.  To  the  best  of  your  knowledge,  are  the  bilUng 
records  for  Madison  Guaranty  that  we  looked  at  today,  are  they  ac- 
curate to  the  best  of  your  knowledge? 

Mr.  Massey.  Best  of  my  knowledge,  yes,  sir. 

Senator  Hatch.  As  far  as  you  are  aware,  the  billing  records  cor- 
rectly represent  the  amount  of  time  and  thus  the  amount  of  billable 
hours  spent  by  you  and  Mrs.  Clinton  on  that  client? 

Mr.  Massey.  Yes,  sir. 

Senator  Hatch.  And  the  bill  then  accurately  represents  the  prop- 
er fee  to  be  charged  Madison  at  the  time,  which  at  that  time  was 
a  Federally-regulated  institution? 

Mr.  Massey.  Federal  and  State  regulated,  yes,  yes,  sir. 

Senator  Hatch.  Both  Federal  and  State.  And  as  a  partner  of  the 
Rose  Law  Firm,  it's  been  mentioned  here  that  you  are  familiar  with 
the  rules  governing  the  practice  of  law  in  Arkansas,  so  you  are 
aware  that  overbilling  or  misbilling  attorneys'  fees  to  a  client  might 
involve  serious  violations  of  both  Federal  and  State  law? 

Mr.  Massey.  I  am  aware  of  that. 

Senator  Hatch.  For  example,  if  a  lawyer  misbilled  or  overbilled 
a  client,  he  or  she  would  be  in  violation  of  the  Model  Rules  of  Pro- 
fessional Responsibility  which  have  been  adopted  by  the  Supreme 
Court  of  Arkansas,  as  I  understand  it,  to  regulate  the  ethical  con- 
duct of  attorneys;  is  that  right? 

Mr.  Massey.  We  take  our  billing  very  seriously,  sir. 

Senator  Hatch.  I  know  you  do.  I'm  just  establishing 

Mr.  Massey.  Yes,  sir,  you're  correct. 

Senator  Hatch.  Isn't  it  true  that  someone  who  represented  that 
they  did  a  certain  amount  of  work  for  a  client  and  billed  that  client 
at  a  partner's  rate  but  did  not  actually  do  that  work  would  have 
overbilled  the  client? 

Mr.  Massey.  Excuse  me,  can  you  repeat  that? 

Senator  Hatch.  If  someone  represented  that  they  did  a  certain 
amount  of  work  for  the  client  and  billed  the  client  at  a  partner's 
rate  but  actually  they  didn't  do  the  work,  then  they  would  have 
overbilled  the  client;  is  that  right?  It  goes  without  saying. 

Mr.  Massey.  There  may  be  other  definitions  of  overbilling,  but 
claiming  one  has  done  work  that  one  hasn't  done  is  overbilling. 

Senator  Hatch.  I  guess  my  concern  here  and  the  thing  that  wor- 
ries you  here  is  that  Mrs.  Clinton  has  said  that  she  did  not  do 
much  work  on  Madison  Guaranty  issues.  She  stated  that  you,  Mr. 
Massey,  were  the  principal  attorney  or  the  primary  attorney  in 
charge  of  the  Madison  work.  But  the  billing  records  suggest  that 
she  was  the  partner  in  charge  of  this  matter  and  that  she  did  do 
the  work  for  Madison,  and  I  personally  find  it  pretty  hard  to  be- 
lieve that  a  first-year  associate  would  be  put  in  charge  of  a  client 
like  Madison  Guaranty,  so  either  the  billing  records  are  accurate 
and  Mrs.  Clinton  really  did — let  me  rephrase  that. 

Even  if  the  billing  records  are  inaccurate  and  Mrs.  Clinton  really 
did  not  do  much  work  for  Madison  Guaranty,  or  perhaps  Mrs.  Clin- 
ton's recollections  are  faulty,  and  I  think  it's  important  that  we 
clear  this  up,  and  I  think  that's  primarily  what's  been  the  issue 
here  today,  a  lot  more  than  some  of  the  other  issues  that  have  been 
raised. 
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Mr.  Massey.  Senator  Hatch,  I'm  happy  to  help  you  clear  that  up 
as  much  as  I  can. 

Senator  Hatch.  I  know,  I  know  you  are.  I  think  you've  been  very 
forthright  here  and  I  commend  you  for  it.  Let  me  just  say  this.  Not 
every  record  of  an  attorney's  time  is  billed  to  the  client;  right? 

Mr.  Massey.  No,  sir,  that's — yes,  sir,  that's  correct. 

Senator  Hatch.  Not  every  second.  Not  every  second  of  your  time 
is  billed  to  the  client.  You  indicated  you  might  have  missed  a  phone 
call  or  two  here  that  you  didn't  put  down. 

Mr.  Massey.  Yes,  sir. 

Senator  Hatch.  Is  it  fair  to  say  that  the  Rose  Law  Firm  would 
not  permit  a  first-year  associate's  work  to  go  out  without  a  part- 
ner's approval,  at  least  at  that  time  and  probably  today? 

Mr.  Massey.  Senator  Hatch,  as  I  said,  there  might  be  matters 
and  there  might  be  a  lawyer  that — and  there  might  be  matters 
where  we  trust  them  to  do  work,  some  fairly  routine  matters,  but 
matters 

Senator  Hatch.  Not  something  like  this  where  you  have  Federal 
and  State 

Mr.  Massey.  I  would  say  this  is  a  matter  that  if  it  were  in-house 
today,  we  would  want  some  partner  review. 

Senator  Hatch.  And  it  was  probably  true  then,  wasn't  it? 

Mr.  Massey.  Yes,  sir. 

Senator  Hatch.  That  was  your  experience? 

Mr.  Massey.  Yes,  sir. 

Senator  Hatch.  That  was  your  experience  in  this  matter? 

Mr.  Massey.  Yes,  sir. 

Senator  Hatch.  I  think  what  I  am  saying  is  that  a  first-year  as- 
sociate's work  at  that  time  or  even  today  in  the  Rose  Law  Firm  or 
basically  any  major  law  firm  would  not — that  work  would  not  go 
out  without  a  partner's  approval? 

Mr.  Massey.  This  kind  of  work 

Senator  Hatch.  Certainly  that  kind  of  work? 

Mr.  Massey.  Probably  the  broker-dealer  application,  we  would  in 
all  cases  have  a  partner  review. 

Senator  Hatch.  But  the  bottom  line,  and  I  think  what  bothers 
a  lot  of  people  here,  is  that  Mrs.  Clinton  was  ultimately  responsible 
for  this  work,  the  work  we're  talking  about  for  Madison  Guaranty; 
right? 

Mr.  Massey.  She  was  definitely  ultimately  responsible  for  billing 
the  work,  and  as  you  say,  she  most  likely  would  have  been  the  per- 
son. Senator  Hatch,  who  would  have  been  responsible  for  ansv/er- 
ing  inquiries  about  what  was  going  on  with  the  client,  how  much 
were  you  going  to  charge  me  for  this  matter,  that's  generally  in  my 
experience  in  my  firm  the  role  of  a  billing  partner. 

Senator  Hatch.  And  a  billing  partner  would  have  reviewed  your 
work  that  you  did  as  a  first-year  associate  and  would  have  ap- 
proved it  or  disapproved  it? 

Mr.  Massey.  Senator  Hatch,  I  don't  want  to  give  you  an  answer 
that  is  without  variation  because  I'd  say  generally  that's  true. 

Senator  Hatch.  Sure,  there's  always  some  exceptions,  perhaps, 
but  in  this  case,  with  a  State-  and  Federally-regulated  institution, 
you  would  have  been  particularly  careful  in  those  matters? 
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Mr.  Massey.  Yes,  sir,  some  of  our  larger  clients  will  have  a  mul- 
tiplicity of  partners  responsible  for  the  relationship. 

Senator  Hatch.  I  think  that's  all,  Mr.  Chairman. 

The  Chairman.  Let  me  ask  you,  Mr.  Massey,  given  statements 
that  were  made — I  don't  want  to  go  over  them  again — that  which 
Mr.  McDougal  made,  given  the  statements  in  the  RTC,  Mr.  Latham 
made  with  respect  to  how  the  business  came,  given  the  fact  that 
indeed  Mrs.  Clinton  was  the  billing  partner  on  this  matter;  is  that 
correct?  She  was  the  billing  partner  on  this  matter? 

Mr.  Massey.  Yes,  sir. 

The  Chairman.  She  was  the  partner  who  supervised  this  matter; 
is  that  true? 

Mr.  Massey.  She  billed  the  matter,  yes,  sir. 

The  Chairman.  She  supervised  your  work  on  that? 

Mr.  Massey.  She  supervised  my  work. 

The  Chairman.  I  have  no  further  questions. 

Mr.  Chertoff.  And  she  took,  as  Mr.  Ben-Veniste  pointed  out, 
she  took  responsibility  for  your  work 

Mr.  Massey.  I  didn't  hear  your  whole  question. 

Mr.  Chertoff.  As  Mr.  Ben-Veniste  observed  to  you,  she  had  re- 
sponsibility for  your  work  as  billing  partner? 

Mr.  Massey.  She  would  have  been  answerable  to  the  client.  Cus- 
tomarily with  the  billing  partner,  she  would  have  been  answerable 
to  the  client  for  questions  about  my  work. 

Mr.  Chertoff.  Now  let  me  ask  you,  by  the  way,  before  I  resume 
on  the  issue 

The  Chairman.  Your  time  is  just  about  to  run  out.  I  want  to  see 
if  we  can,  in  the  interest  of  the  Committee  Members  here,  conclude 
this  before  we  go  for  lunch.  So  I'm  going  to  turn  to  Senator  Sar- 
banes  because  I  don't  want  to  have  you  in  a  situation  where  you 
go  well  over. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  as  I  understood  it,  at  the  con- 
clusion of  Mr.  Massey,  we  were  going  to  have  Mr.  Clark  come  to 
the  table? 

The  Chairman.  That  is  not  my 

Senator  Sarbanes.  That  is  what  I  thought  you  said  to  Senator 
Dodd. 

The  Chairman.  No,  I  said  we  would  review  this.  Now,  I  have  no 
real  objection  myself,  but  let  me  say  that  we  have  not  had  an  op- 
portunity to  review.  Counsel  informs  me,  the  depositions.  If  we  go 
into  that,  we  will  go  well  into  the  afternoon.  It  would  be  my  intent, 
then,  to  suspend,  to  take  at  least  an  hour,  come  back  with  Mr. 
Massey  and  then  go  to  Mr.  Clark.  I  really  don't  see  a  useful  pur- 
pose in  that  because  we  are  really  not  prepared — ^you  may  have 
certain  questions  you  want  to  ask  him,  but  we're  really  not  pre- 
pared to  go  forth  with  that. 

I  don't  want  to  argue  about  that  anymore,  but  this  is  your  time, 
so  if  you  have  any  further  questions  to  ask  Mr.  Massey,  why  don't 
you  do  that.  If  not,  then  I'll  have  Mr.  Chertoff  continue  his  line  of 
questioning. 

Senator  DODD.  Mr.  Chairman,  just  as  a  process  question,  because 
there  have  been  issues  raised  about  billing  practices  here.  And  this 
is  for  many  of  us  here  on  the  Committee  who  have  practiced  law, 
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however  limited  the  time,  this  is  fairly  routine,  to  understand  bill- 
ing partners  and  the  process  within  a  law  firm.  I  suspect  to  an 
awful  lot  of  people,  this  is  a  rather  arcane  subject  matter  60  hours 
and  15  hours  and  so  forth,  the  dollar  amount,  $7,200  and  the  like, 
can  be  a  bit  confusing  to  people. 

It  might  be  helpful  in  the  context  of  trying  to  explain  and  put 
in  lajrman's  terms  the  general  process  of  billing  and  how  it  works. 
We  have  the  availability  here  of  Mr.  Clark  who  is  the  managing 
partner  of  the  law  firm,  who  is  familiar  with  this  process,  because 
there  has  been  a  lot  of  confusion  about  this,  that  we  take  advan- 
tage of  his  presence  here.  The  fact  he  has  been  deposed  ought  to 
make  it  somewhat — at  least  short-circuit  the  process  a  bit. 

I  understand  the  Chairman's  point  and  I  appreciate  his  making 
it,  but  it  seems  to  me  since  we've  spent  at  least  a  third  of  our  time 
talking  about  these  billing  records,  there  have  been  a  lot  of  accusa- 
tions about  how  they,  all  of  a  sudden,  appeared  and  so  forth,  it 
seems  to  me  we  ought  to  take  advantage  of  this.  This  is  an  oppor- 
tunity to  shed  some  light  on  this,  take  a  look  at  what  it  means, 
how  it  works,  so  that  the  public  at  large  can  have  a  deeper  appre- 
ciation of  what  was  going  on  here. 

Senator  Sarbanes.  A  lot  of  assertions  have  been  made  in  the 
public  forum  about  those  billing  records  and  billing  practices.  It's 
important,  I  think,  to  try  to  develop  what  the  facts  are.  Mr.  Clark 
is  in  a  position  to  help  the  Committee  to  do  so.  Now  if  no  one  had 
raised  various  assertions  about  them,  if  the  Committee  and  its  staff 
were  in  a  sense  saying  well,  we're  going  to  lay  it  all  out  in  the  nor- 
mal course  and  under  the  proper  process,  that  would  be  one  mat- 
ter. But  given  that  these  assertions  have  been  made,  allegations 
have  been  raised  off  of  them,  it  seems  to  me  important  for  the 
Committee  to  try  to  come  to  grips  with  it  and  develop  the  facts  as 
best  it  can.  We  have  to  stop  this  process  of  accusation  and  judg- 
ment first  and  facts  later.  We  need  to  lay  the  facts  out,  and  then 
we  need  to  make  judgments. 

So  there's  a  process  now  at  work — I  know  there's  a  great  desire 
to  get  out  the  First  Lady  on  the  part  of  some  people,  but  indeed, 
it's  not  fair  to  her  or  anyone  else  not  to  develop  the  facts  in  an  or- 
derly process.  And  the  Committee  has  an  opportunity  to  do  that 
here  today  and  it  seems  to  me  we  should  take  advantage  of  it. 

The  Chairman.  Well,  again,  let  me  say  I  want  it  to  be  under- 
stood that  the  Majority  has  not  had  an  opportunity  to  review  the 
testimony  of  Mr.  Clark.  Now,  Mr.  Ben-Veniste,  I  don't  contradict 
you  generally.  The  fact  is  we  have  not  had  an  opportunity  to  do  so. 
We  just  got  the  transcripts  yesterday.  Second,  he  was  not  sched- 
uled to  be  a  witness.  Obviously,  the  Minority  had  some  contact 
with  him,  you  indicate  you  had,  and  he  came  in  when  we  were  not 
prepared  to  examine  him.  Third,  he  was  not  the  billing  partner  at 
the  time.  He  was  not  the  managing  partner  at  the  time.  He  is  the 
managing  partner  now. 

I  will,  in  an  effort  to  attempt  to  accommodate  and  to  preserve  the 
comity  that  Members  of  this  Committee  have  demonstrated  repeat- 
edly, notwithstanding  the  highly-charged  nature  of  these  hearings, 
permit  you  to  examine  Mr.  Clark  for  let's  say,  an  hour. 
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I  am  going  to  limit  it  because  he  will  be  back  and  we  have  not 
had  an  opportunity  to  prepare.  I  am  going  to  continue  the  examina- 
tion of  Mr.  Massey. 

We  will  adjourn  for  lunch  for  an  hour,  during  which  time  I  would 
hope  that  our  staff  would  begin  to  review  the  depositions  that  we 
just  received  yesterday,  and  we  will  then  bring  him  back  for  those 
purposes.  So  you  can  continue  to  examine  Mr.  Massey  and  we  have 
some  additional  questions  that  we're  going  to  ask  him,  then  we  will 
adjourn  for  lunch,  and  then  we  will  take  Mr.  Clark.  OK? 

Mr.  Ben-Veniste.  Mr.  Chairman,  it  should  be  pointed  out  that 
our  staff  took  the  deposition 

The  Chairman.  I  don't  know  how  much  more  accommodating  I 
can  be.  You  want  an  opportunity  to  examine  Mr.  Clark,  and  we  will 
do  that.  We  want  to  conclude  with  the  examination  of  Mr.  Massey, 
and  then  we'll  take  Mr.  Clark  after  a  lunch  break.  My  intent  was 
to  finish  Mr.  Massey  and  adjourn  for  the  day.  Obviously,  the  Mem- 
bers of  the  Committee  feel  strongly  that  they  have  questions  that 
they  would  like  to  put  to  Mr.  Clark.  In  an  effort  to  accommodate 
them  and  be  fair,  I  will  do  that.  But  under  no  circumstances  will 
this  be  considered  a  full  examination  because  there  are  other  peo- 
ple that  we  also  must  examine  in  connection  with  the  methodology 
for  storing  and  maintaining  records. 

I  think  this  is  highly  unusual,  very  presumptuous,  but  since  you 
may  have  specific  questions  concerning  the  billing,  I've  attempted 
to  accommodate  you.  Also,  other  Senators  who  are  not  here  may 
want  an  opportunity  to  raise  questions.  Plus,  our  investigators  are 
in  the  process  of  gathering  information  relating  to  the  files,  the 
manner  in  which  the  files  were  maintained,  et  cetera. 

Having  said  that,  for  the  limited  purpose  of  discussing  some  of 
the  methodologies  or  some  of  the  questions  concerning  the  billing, 
I  will  permit  this  to  go  forward  in  this  manner.  I  don't  know  how 
much  more  accommodating  the  Chair  can  be,  and  if  you  want  to 
accept  that,  please  do.  In  the  meantime,  if  you  have  any  other 
questions  you  wish  to  pose  to  Mr.  Massey,  I  suggest  you  do  so. 

Senator  Sarbanes.  Mr.  Chairman,  I  have  an  observation,  and 
then  I  do  have  a  question.  First,  it  is  not  either  unusual  or  pre- 
sumptuous. And  it  seems  to  me  if  the  Committee  is  going  to  do  its 
work  well,  it  needs  to  do  it  in  a  cooperative  way  which  includes  in- 
volving the  Minority  in  tr5dng  to  help  shape  the  hearing  schedule. 
We  clearly  understand  that 

The  Chairman.  Senator  Sarbanes,  I  am  attempting  to  do  that. 

Senator  Sarbanes.  I  understand  that. 

The  Chairman.  This  is  the  first  I  heard  about  Mr.  Clark  wanting 
to  appear  today.  I  have  agreed  with  you  that  we'll  do  it.  I  told  you 
though,  that  under  no  circumstances  will  this  be  considered  to  be 
the  entire  examination  because  there  are  other  areas  that  we  will 
explore.  He  is  the  managing  partner  now — and  I  don't  know  if  it 
goes  back  to  1992  to  1994 — there  would  be  questions  we  wish  to 
pose  to  him,  so 

Senator  Sarbanes.  I'm  not  suggesting  that  this  would  then  be 
the  end  of  Mr.  Clark.  If  people  want  to  have  him  for  further  ques- 
tioning, I  think  that's  fine.  I  have  no  problem  with  that. 

The  Chairman.  Sure. 
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Senator  DODD.  Let's  make  it  clear,  too,  as  well.  This  wasn't  a  de- 
sire on  the  part  of  Mr.  Clark  to  want  to  testify  here  today.  This 
is  a  desire  on  the  part  of  those  of  us  up  here,  when  it  comes  to  the 
issue  of  what  is  substantial  work  and  billing  partners  and  literal 
work  and  supervisory  work  because  so  much  is  being  made  about 
Mrs.  Clinton's  statements  regarding  her  involvement  with  this 
matter  for  the  limited  hours  that  have  been  agreed  upon  here. 

The  point  is  we  have  the  managing  partner  here  at  a  law  firm 
who  can  give  us,  I  think,  some  information  and  shed  some  light  as 
to  how  this  generally  works.  That's  the  value  of  it.  This  is  not  a 
desire  on  the  part  of  the  witness,  at  least  to  the  best  of  my  knowl- 
edge, to  appear  here  on  the  witness  stand  before  this  Committee. 
That's  the  reason  I  brought  it  up  earlier  because  I  thought  it  made 
some  sense. 

We  deposed  him,  as  I  understand  it.  Mr.  Giuffra,  the  Counsel  for 
the  Majority  did  the  deposition.  So  it's  not  as  if  the  Majority  is  un- 
familiar with  what  Mr.  Clark  is  going  to  say,  I  presume,  in  a  num- 
ber of  areas,  unlike  Mr.  Massey  who  was  not  deposed  before  he 
came  here. 

So  I  hope  we  can  get  to  it  here.  We  don't  need  to  belabor  the 
point,  but  the  reason  for  it  is  simply  to  try  and  deal  with  this  set 
of  facts  and  information  in  its  totality  with  the  presence  in  the 
room  of  someone  who  can  shed  some  light  on  it.  That's  all. 

Mr.  Ben-Veniste.  I  have  no  further  questions  for  Mr.  Massey.  I 
think  he  has  been  very  thoroughly  questioned  on  matters  within 
his  personal  knowledge. 

The  Chairman.  Senator  Bennett,  do  you  have  any  additional 
questions  of  this  witness? 

Senator  Bennett.  No. 

The  Chairman.  Then  I'll  turn  to  Mr.  ChertofF. 

Mr.  Chertoff.  Mr.  Massey,  I  want  to  go  back  to  where  we  were 
before  we  digressed  here  and  talk  about  your  initial  summary  of 
how  it  is  that  this  matter  came  in.  I  think  you  indicated  that  you 
had  had  a  lunch  with  Mr.  Latham.  You  had  discussed  with  him, 
jeez,  in  substance,  wouldn't  it  be  great  if  we  could  do  some  busi- 
ness. And  then,  as  I  think  you  said  weeks,  perhaps  months,  later, 
this  matter  comes  in? 

Mr.  Massey.  Some  period  of  time,  yes,  sir. 

Mr.  Chertoff.  Do  you  know  how  Mrs.  Clinton  came  to  be  the 
billing  partner? 

Mr.  Massey.  No. 

Mr.  Chertoff.  You  didn't  ask  her  to  be  the  billing  partner? 

Mr.  Massey.  I  don't  recall  asking  her  to  be  the  billing  partner. 

Mr.  Chertoff.  And  it's  not  the  kind  of  thing 

The  Chairman.  Mr.  Massey,  I  think  you  have  been  very  coopera- 
tive. If  you  asked  Mrs.  Clinton  to  be  the  billing  partner,  wouldn't 
that  be  something — notwithstanding  that  it  was  10  or  11  years 
ago — that  you  would  recall? 

Mr.  Massey.  That's  fair. 

The  Chairman.  Is  that  fair? 

Mr.  Massey.  That's  fair. 

The  Chairman.  In  the  interest  of  preserving  your  credibility  and 
clarifying  your  testimony,  when  you  say,  "I  don't  recall,"  you  mean, 
you  did  not  ask  her  to  be  the  billing  partner;  isn't  that  true? 
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Mr.  Massey.  Sir,  11  years  ago- 


The  Chairman.  I'm  trying  to  be  fair,  but  we  just  established  this 
would  be  something  that  you  would  recall;  yes  or  no? 

Mr.  Massey.  That's  true. 

The  Chairman.  Did  you  ask  her  to  be  the  billing  partner? 

Mr.  Massey.  I  don't  think  so. 

The  Chairman.  All  right.  That's  better  than  I  don't  recall. 

Mr.  Massey.  I  should  remember  it.  It  could  have  happened.  I 
don't  think  I  did.  That's  the  best  I  can  do. 

The  Chairman.  It  could  have  happened.  I  mean,  Mr.  Massey,  you 
get  this  matter.  Mrs.  Clinton  is  not  in  your  section.  Now  explain 
to  me  why  that  is  not  consistent.  She  doesn't  do  securities  work. 
She's  not  in  the  general  area  of  the  firm  that  handles  this  work; 
is  that  correct? 

Mr.  Massey.  No,  she  was  not. 

The  Chairman.  So  that's  correct? 

Mr.  Massey.  Yes,  sir,  that's  correct. 

The  Chairman.  So  consequently,  if  you  asked  her,  a  partner  out- 
side of  this  area,  to  be  the  billing  partner,  wouldn't  you  recall  that? 

Mr.  Massey.  Yes,  sir. 

The  Chairman.  Thank  you. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Now  bearing  that  in  mind,  we  also  got  into  the  question  of  to 
what  extent  Mrs.  Clinton  actually  reviewed  this  area,  whether  you 
did  most  of  the  work.  I  take  it  you  did  the  legal  research;  right? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  You  hit  the  books;  right? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  That's  typically  what  an  associate  at  a  law  firm 
does;  correct? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  You  would  expect  an  associate  at  the  firm,  at  the 
time  you  were  an  associate  at  the  Rose  Firm,  to  be  doing  most  of 
the  initial  drafting;  correct? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  And  as  you've  already  told  us,  Mrs.  Clinton  was 
not  an  expert  or  someone  with  knowledge  about  the  area  of  securi- 
ties law  involved  here;  correct? 

Mr.  Massey.  She  was  not. 

Mr.  Chertoff.  That's  what  she's  acknowledged.  And  therefore,  it 
would  not  make  much  sense  for  you  to  have  her  doing  a  lot  of  li- 
brary work  on  this  matter,  would  it? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Now  if  we  look  at  the  work  she  actually  did,  most 
of  the  work  she  did  was  on  the  telephone;  isn't  that  correct? 

Mr.  Massey.  I'll  be  glad  to  review  the  records,  but  that  appears 
to  be 

Mr.  Chertoff.  Take  your  time. 

Mr.  Massey.  That  would  be  my  general  reaction  to  it. 

Mr.  Chertoff.  I  don't  want  to  rush  you. 

Mr.  Massey.  On  which  matter  now? 

Mr.  Chertoff.  We  are  on  the  preferred  stock  matter,  DKSN 
28943.  We'll  give  you  some  time  to 
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Mr.  Massey.  28943?  Are  you  taking  conferences  as  telephone 
conferences? 

Mr.  Chertoff.  Well,  when  it  says  "telephone  conference,"  I'm 
taking  it  as  telephone  conference.  I  take  it  in  your  view,  conference 
without  telephone  could  be  either  a  telephone  conference  or  a 
nontelephone 

Mr.  Massey.  That's  correct.  At  least  that's  the  way  I  do  it. 

Mr.  Chertoff.  By  the  way,  who  is  W.  Gregory? 

Mr.  Massey.  W.  Gregory 

Mr.  Chertoff.  On  the  first  entry. 

Mr.  Massey.  Watt  was  the  practice  manager — he  was  the  man- 
ager of  the  securities  practice  at  that  time.  He  was  sort  of — let's 
call  him  a  managing  partner  of  the  securities  section. 

Mr.  Chertoff.  He  was  an  attorney? 

Mr.  Massey.  Yes,  sir,  he  was  a  senior  partner  in  the  firm. 

Mr.  Chertoff.  You  didn't  have  a  conference  with  Mr.  Gregory, 
did  you? 

Mr.  Massey.  Well,  he's  showing  that  I  had  one  with  him. 

Mr.  Chertoff.  Where  does  it  show  that  you  had  a  conference — 
where  does  that  show  up? 

Mr.  Massey.  It  doesn't  show  up. 

Mr.  Chertoff.  I  beg  your  pardon? 

Mr.  Massey.  I  don't  see  a  reference  to  the  conference  by  me  with 
him.  That's  not  to  say  I  didn't  have  one. 

Mr.  Chertoff.  All  we  have  here  is  Mrs.  Clinton,  and  she  has  a 
conference  with  Mr.  McDougal  and  Mr.  Latham.  That's  the  client; 
right? 

Mr.  Massey.  Yeah,  which  reference  are  you 

Mr.  Chertoff.  I'm  at  the  very  top  line,  "HRC,  April  23"? 

Mr.  Massey.  Yes,  correct. 

Mr.  Chertoff.  It's  the  first  entry  on  this  matter;  correct? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  She  has  a  conference  with  Mr.  McDougal  and  Mr. 
Latham.  That's  the  client;  right? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  She  has  a  conference  with  you? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  She  has  a  conference  with  Mr.  Gregory  who's  the 
lawyer  at  the  head  of  the  practice;  right? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  Did  you  work  with  Mr.  Gregory  on  this? 

Mr.  Massey.  Could  have,  some. 

Mr.  Chertoff.  Do  you  see  it  on  the  time  records? 

Mr.  Massey.  No.  On  this  page,  I  don't  see  any  reference  to  a  con- 
ference with  Mr.  Gregory.  It  is  very  possible,  I'll  tell  you,  that  I  had 
some  discussions  with  him  and  I  think  there  are  entries  in  here, 
in  the  time  records,  in  which  I  did  have  discussions  with  Gregory. 

Mr.  Chertoff.  But  not  in  this  initial  phase  of  putting 

Mr.  Massey.  It  doesn't  appear  that  that  happened. 

Mr.  Chertoff.  Then  the  next  day  for  an  hour  and  a  half,  she 
has  a  telephone  conference  with  you  and  John  L.,  and  then  Davis 
Fitzhugh.  Who  is  Davis  Fitzhugh? 

Mr.  Massey.  Davis  Fitzhugh  was  anothei  senior  executive  at 
Madison  Guaranty. 
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Mr.  Chertoff.  With  these  records  in  mind,  I  mean,  this  con- 
ference here  on  the  second  day,  what  was  Mr.  Fitzhugh's  role  in 
this  stock  offering  issue? 

Mr.  Massey.  Sir,  I  don't  know. 

Mr.  Chertoff.  Do  you  know  what  his  role  at  the  bank  was? 

Mr.  Massey.  He  was  a  lawyer.  He  worked  with  me  on  the 
broker-dealer  side  of  the  transaction.  He  was  more  involved  in  that. 
I'm  not  sure  what  his  responsibilities  were  in  1985. 

Mr.  Chertoff.  On  this  day,  there  was  a  conference  that  Mrs. 
Clinton  is  having  with  you  and  some  of  the  bank  officials;  is  that 
correct? 

Mr.  Massey.  Excuse  me,  sir,  where  are  you  again? 

Mr.  Chertoff.  I'm  still  on  the  second  day,  April  24th. 

Mr.  Massey.  Yes,  sir,  that's  correct. 

Mr.  Chertoff.  Then  we  move  to  the  next  day,  April  25th.  She 
reviews  the  subscription  agreement  and  has  another  call  with  you; 
is  that  correct? 

Mr.  Massey.  That's  what  it  says. 

Mr.  Chertoff.  And  you  have  on  your  record  for  the  same  day 
a  conference  with  John  Latham  and  Hillary  Rodham  Clinton.  Now, 
I  see  there  that  you  have  John  Latham,  Hillary  Rodham  Clinton. 
Was  it  your  custom  when  you  did  your  bills  if  you  had  multiple 
people  in  a  single  conference  to  have  commas  between  them,  but 
if  you  had  separate  events  to  have  a  semicolon  for  that? 

Mr.  Massey.  I  wish  my  practice  were  that  precise.  But  I  can't 
say  that. 

Mr.  Chertoff.  You  can't  tell  us 

Mr.  Massey.  I  said  that's  the  way  I  would  like  to  have  it  done, 
but  I  can't  go  to  every  billing  record  and  say  that's  the  way  I  have 
done  it. 

Mr.  Chertoff.  The  next  entry  she  has  on  this  page  is  April  29, 
where  she  has  a  telephone  conference  with  Beverly  Bassett;  right? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  You  don't  remember  participating  in  that  con- 
ference? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  You  don't  remember  her  telling  you  what  tran- 
spired in  the  conference? 

Mr.  Massey.  No. 

Mr.  Chertoff.  You  did  know  that  Mrs.  Clinton  knew  Beverly 
Bassett? 

Mr.  Massey.  I'm  not  sure  of  that,  other  than  maybe  casually,  but 
I  at  least  knew  Beverly  Bassett. 

Mr.  Chertoff.  Was  it  your  understanding  at  the  time  that  Mrs. 
Clinton  had  any  kind  of  relationship  with  Beverly  Bassett? 

Mr.  Massey.  Probably. 

Mr.  Chertoff.  Probably? 

Mr.  Massey.  Probably  some  kind  of  relationship. 

Mr.  Chertoff.  And  you  knew,  of  course,  that  Governor  Clinton 
had  appointed  Beverly  Bassett? 

Mr.  Massey.  I  have  been  asked  that  before  and  I  am  not  sure 
if  I  knew  that  in  1985. 

Mr.  Chertoff.  Did  Mrs.  Clinton  ever  discuss  with  you  whether 
she  ought  to  be  dealing  directly  with  Beverly  Bassett? 
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Mr.  Masse Y.  Did  I  discuss  that  with  Mrs.  Clinton? 

Mr.  Chertoff.  Yes. 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  she  ever  say  to  you,  you  know,  maybe  it's  not 
a  great  idea  for  me  to  be  in  direct  contact  with  Beverly  Bassett? 

Mr.  Massey.  No,  sir,  I  don't  remember  that. 

Mr.  Chertoff.  And  you  don't  know  how  long  her  telephone  con- 
ference with  Beverly  Bassett  is  on  this  day? 

Mr.  Massey.  I  do  not  know. 

Mr.  Chertoff.  You  can't  tell  us  why  she  felt  a  need  to  pick  up 
the  phone  and  deal  directly  with  the  Commissioner,  with  the  head 
of  the  department? 

Mr.  Massey.  I  wasn't  on  the  call.  I'm  not  sure  why  she  did  it. 

Mr.  Chertoff.  Who  did  you  deal  with  at  the  department  for  the 
most  part  when  you  were  working  on  this  issue? 

Mr.  Massey.  Actually,  we  didn't  have  many  dealings  with  the  de- 
partment in  the  preferred  stock  issue.  But  the  person  in  charge  of 
savings  and  loan  regulatory  matters  within  that  department  at 
that  time  was  a  fellow  by  the  name  of  Charles  Handley. 

Mr.  Chertoff.  And  that's  the  person  you  dealt  with? 

Mr.  Massey.  Yes,  primarily  on  the  broker-dealer  applications, 
you'll  see  in  the  correspondence. 

Mr.  Chertoff.  You  said  you  didn't  have  many  dealings  with  the 
department  on  the  preferred  stock  issue,  and  again,  just  to  under- 
stand, that's  the  request  for  permission  to  issue  preferred  stock? 

Mr.  Massey.  To  create  a  class  of  preferred. 

Mr.  Chertoff.  Why  was  it  that  you  didn't  feel  a  need  to  have 
conversations  with  the  department  about  that  issue? 

Mr.  Massey.  As  I  said  before,  I  thought  that  this  was  a  pretty 
easy  legal  issue.  I  didn't  think  there  was  a  lot  of  controversy  about 
it.  It  wouldn't  be  one,  in  my  opinion,  where — it  was  my  under- 
standing that  the  Arkansas  Securities  Department  had  had  discus- 
sions, and  I  think  it's  in  the  records  we've  produced,  had  had  dis- 
cussions with  the  securities — that  Madison  officials,  I  think  Davis 
Fitzhugh,  had  had  discussions  with  the  securities  department  prior 
to  1985  about  issuing  preferred.  They  had  generally — this  is — I 
don't  have  the  documents  in  front  of  me,  but  they  had  generally 
agreed,  but  they  wanted  a  legal  opinion. 

Mr.  Chertoff.  So  your  understanding  is  that  the  bank  had 
raised  the  possibility  of  issuing  this  stock  as  early  as  1984? 

Mr.  Massey.  No,  sir,  it's  not.  I  don't  have  a  date  on  it.  I  just  un- 
derstand that,  prior  to  our  engagement  to  render  a  legal  opinion, 
there  had  been  some  discussions,  and  I  believe  there's  a  memoran- 
dum that  we  produced,  Mr.  Fitzhugh — reflecting  a  conversation  be- 
tween Fitzhugh  and  Charles  Handley,  that  basically  recites  some 
discussion  or  conference  or  meeting  with  regard  to  this  preferred, 
and  his  recitation  was  Handley  generally  agrees  with  us — again, 
I'm  paraphrasing.  I  don't  have  the  documents — Handley  generally 
agrees  with  us,  but  he  wants  a  legal  opinion. 

Mr.  Chertoff.  Handley  is  the  regulator  who  was  actually  the 
hands-on  regulator;  right? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  And  he  was  being  cautious;  right? 

Mr.  Massey.  He  was  very  cautious. 
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Mr.  Chertoff.  He  wanted  to  have  a  legal  opinion;  correct? 

Mr.  Massey.  That's  the  way  I'd  do  it. 

Mr.  Chertoff.  So  from  your  standpoint,  as  you  understood  the 
law,  this  issue — at  least  the  first  step  of  this — I  gather  the  second 
step  of  getting  the  broker-dealer  is  a  little  more  complicated;  right? 

Mr.  Massey.  Actually,  the  second  step  would  have  been  going 
back  to  the — to  be  technically  correct,  and  I  know  it's  late,  but  for 
the  record,  the  second  step  would  have  been  to  receive  the  approval 
of  the  Arkansas  Securities  Department  with  respect  to  a  specific 
issue  of  preferred  to  a  particular  investor. 

Mr.  Chertoff.  That  would  be  more  complicated? 

Mr.  Massey.  That  would  require  a  great  deal,  in  my  opinion, 
more  discretion  on  the  securities  department's  behalf. 

Mr.  Chertoff.  So  although  this  initial  legal  question  was,  in 
your  mind,  cut  and  dried,  you  could  see  down  the  line  that  issues 
of  discretion  by  Beverly  Bassett  would  become  significant  issues, 
she  would  have  to  make  judgments  that  were  discretionary  judg- 
ments down  the  line? 

Mr.  Massey.  I  can  say  that  now.  If  I  could  see  that  as  an  8- 
month  associate,  I  should  have  seen  it,  yeah,  but  I  don't  know  that 
I  did. 

Mr.  Chertoff.  But  you  had  a  partner  working  on  the  case  who 
had  more  experience,  and  that  was  Mrs.  Clinton? 

Mr.  Massey.  She  had  been  a  lawyer  a  lot  longer  than  I  had. 

Mr.  Chertoff.  So  although  at  these  initial  stages  when  you  were 
first  putting  together  this  legal  opinion,  you  didn't  see  a  need  to 
have  direct  contact  with  the  Arkansas  Securities  Department.  The 
record  does  reflect  that  Mrs.  Clinton  felt  a  need,  that  first  week, 
to  pick  up  the  phone  and  talk  with  Beverly  Bassett.  You'll  agree 
with  that;  correct? 

Mr.  Massey.  She  obviously  had  a  call. 

Mr.  Chertoff.  How  did  you  discover  that  Mr.  Handley  was  the 
person  you  should  deal  with  at  the  department? 

Mr.  Massey.  I  don't  know.  My  impression  is — and  it's  only  an  im- 
pression because  again,  I'm  talking  about  a  long  time  ago — is  that 
I  was  told  that  by  Latham  or  Davis  Fitzhugh. 

Mr.  Chertoff.  In  other  words,  the  bankers  themselves 

Mr.  Massey.  Again,  the  memo  that  I  recited  to  you  earlier  was 
handed  to  me  at  the  initial — one  of  these  initial  meetings,  and  I  be- 
lieve it  was  reflective  of  a  conversation  that  Davis  Fitzhugh  had, 
and  it  said  Handley.  I  think  I  would  have  known  to  address 

Mr.  Chertoff.  Is  Mrs.  Clinton  at  this  initial  meeting  you're  talk- 
ing about? 

Mr.  Massey.  Initial  meeting  with 

Mr.  Chertoff.  When  you  say  you  were  handed  this  memo? 

Mr.  Massey.  I'd  have  to  refer  to  the  timesheets,  Mr.  Chertoff 

Mr.  Chertoff.  Take  a  moment  and  look.  I  don't  want  to  push 
you. 

Senator  DODD.  Mr.  Chairman,  while  the  witness  is  doing  that,  it 
might  be  worthwhile  to  point  out,  what  has  Ms.  Bassett  said  about 
all  this,  and  in  response  to  a  question  almost  2  years  ago  on  CNN, 
Ms.  Bassett  was  apparently  asked  about  the  phone  conversation. 

I'm  quoting  Ms.  Bassett  now  in  response  to  this  general  line  of 
questioning.  She  said  Mrs.  Clinton,  "Made  one  telephone  call  ear- 
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lier  in  the  process  probably  sometime  after  we  had  received  their 
letter  but  before  I  wrote  my  letter  to  the  Rose  Law  Firm.  And  it 
was  a  perfunctory,  very  brief,  nonsubstantive  conversation  basi- 
cally consisting  of  we  have  sent  something  over  there,  we  have  a 
letter.  Who  should  we  work  with?" 

Now  that's  Ms.  Bassett  in  response  to  the  same  line  of  question- 
ing. It  seems  to  me  that  that  might  be  helpful  to  the  Committee 
to  know  exactly  what  her  memory  is  on  this  rather  than  just  refer- 
ring to  time  records  here.  So  I  think — I  mean  that's  how  she  de- 
scribes it  as  the  regulator. 

The  Chairman.  And  that  has  been  part  of  the  record,  and  we  will 
ask  Ms.  Bassett  to  come  in. 

Mr.  Chertoff.  Can  you  identify  which  entry  relates  to  this  first 
meeting  where  you  got  this  memo? 

Mr.  Massey.  Mr.  Chertoff,  it  probably — and  again,  I'm  going  to 
do  the  best  I  can — it  probably  would  have  been  the  4/23/85  entry, 
"Research  on  preferred  conference  with  Latham,  conference  with 
Clinton,  conference  with  Baledge."  That's  probably  when  it  would 
have  been.  It  would  have  been  early  on. 

Mr.  Chertoff.  So  your  belief  is,  as  of  the  time  you  started  the 
project,  you  get  information  from  the  people  at  the  bank,  they  have 
already  been  dealing  with  the  regulators? 

Mr.  Massey.  They  have  clearly  had  a  discussion  with  the  regu- 
lators. 

Mr.  Chertoff.  So  you  knew  coming  into  this,  before  you  put  this 
letter  together,  you  knew  to  whom  to  direct  your  correspondence 
because  you  had  it  from  the  bankers? 

Mr.  Massey.  I  don't  want  to  go  that — I  would  say  I  think  I  did. 
I  think  this  memo  said  conference  with  Handley.  I  wish  I  had  it 
in  front  of  me,  and  I  would  be  better  at  it.  But  yeah,  I  think  I  prob- 
ably knew. 

Mr.  Chertoff.  You  didn't  need  Mrs.  Clinton  to  call  up  Beverly 
Bassett,  the  Commissioner  of  Arkansas  Securities,  in  order  to  get 
an  address  or  the  name  of  a  person  because  you  had  a  prior — the 
bank  had  a  prior  course  of  dealing  with  Mr.  Handley;  correct? 

Mr.  Massey.  Sir,  I  don't  have  an  explanation  for  the  call  on  the 
29th.  I  don't  have  a  recollection  of  being  involved  in  it,  and  I  can't 
help  you 

Mr.  Chertoff.  Did  you  ask  Mrs.  Clinton  to  call  up  the  Arkansas 
Securities  Department  and  say  a  letter  is  coming  over? 

Mr.  Massey.  I  don't  think  so.  It  would  be  more  likely  for  a  part- 
ner to  ask  an  associate  to  perform  a  task. 

Mr.  Chertoff.  In  fact,  I  assume  that  when  you  were  an  associ- 
ate during  those  years,  1984,  1985,  maybe  1986,  from  time  to  time, 
you  did  perform  that  function  of  picking  up  the  phone,  calling  a 
regulator  and  saying  something  is  on  its  way  over? 

Mr.  Massey.  As  you  can  tell  from  the  records,  from  the  time 
records,  eventually,  I  became  conversant  with  Mr.  Handley  and 
dealt  with  him  directly.  And  I  think  the  correspondence  and  time 
records  show  that. 

Mr.  Chertoff.  Because  given  the  fact  that  an  associate  bills  at 
a  cheaper  rate  than  the  partner,  you  would  expect  the  associate  to 
do  the  perfunctory  calls  and  the  partner  to  do  the  more  serious, 
substantive  calls;  correct? 
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Mr.  Massey.  That's  pretty  much  the  way  it  works. 

Mr.  Chertoff.  I  would  like  to  put  up  on  the  Elmo  what  has  been 
marked  as  Bates  RS  537.  I  think  you  have  it  in  your  package. 

Mr.  Massey.  Oh,  I'm  sorry.  I  was  waiting  to  see  it  on  the  screen. 

Mr.  Chertoff.  It's  a  copy  of  a  letter  to  Hillary  Rodham  CUnton 
at  the  Rose  Law  Firm,  May  14,  1985,  Dear  Hillary. 

Mr.  Massey.  Yes,  I  have  it. 

Mr.  Chertoff.  Have  you  seen  this  letter  before? 

Mr.  Massey.  Absolutely. 

Mr.  Chertoff.  This  is  the  letter  that  came  back  in  response  to 
your  request  for  a  favorable  opinion  from  the  Arkansas  Securities 
Department  on  this  issue;  correct? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  When  did  you  see  this  letter  for  the  first  time? 
Did  Mrs.  Clinton  call  you  in  and  show  it  to  you? 

Mr.  Massey.  I  don't  recall,  sir. 

Mr.  Chertoff.  There's  no  cc  or  indication  you  have  been  copied 
on  the  letter? 

Mr.  Massey.  No.  Nobody  was  copied  on  the  letter. 

Mr.  Chertoff.  No  one  was  copied.  The  only  letter — the  only  copy 
of  this  that  came  into  the  firm  was  the  original,  which  went  to  Mrs. 
Clinton? 

Mr.  Massey.  That's  correct.  That's  what  it  appears. 

Mr.  Chertoff.  Then  I  want  to  put  up  what  has  been  Bates 
stamped  as  84.  It's  on  Rose  Law  Firm  stationery.  It's  to  Mr.  Jim 
McDougal,  May  23,  1985,  signed  by  Mrs.  Clinton. 

Mr.  Massey.  Yes,  sir.  I've  seen  that,  yes,  sir. 

Mr.  Chertoff.  You  have  seen  this.  It  says,  "Enclosed  is  a  letter 
for  your  files  from  Beverly  Bassett  approving  the  proposed  author- 
ization and  issuance  of  a  class  of  nonvoting  preferred  stock.  We  ap- 
preciate the  opportunity  to  work  for  you  and  look  forward  to  con- 
tinuing success  in  resolving  whatever  questions  arise  as  you  pursue 
your  plan  for  growth." 

Did  Mrs.  Clinton  discuss  with  you  whether  you  ought  to  sign  this 
letter  or  she  ought  to  sign  the  letter? 

Mr.  Massey.  I  dare  say  I  didn't  know  the  letter  was  going  out. 

Mr.  Chertoff.  It  does  indicate  you  got  a  copy  of  it.  Do  you  re- 
member getting  a  copy? 

Mr.  Massey.  It  does  indicate  it,  yes,  sir. 

Mr.  Chertoff.  What  was  the  enclosure? 

Mr.  Massey.  Sir,  I  assume  it  was  this. 

Mr.  Chertoff.  So  you  assume 

Mr.  Massey.  I'm  sorry.  I  assume  it  was  the  letter  from  the  Ar- 
kansas Securities  Department  to  Mrs.  Clinton. 

Mr.  Chertoff.  So  you  assume  that  Mrs.  CHnton — and  this  I  as- 
sume is  based  on  your  experience — ^you  assume  that  Mrs.  Clinton 
sent  to  Mr.  McDougal  a  copy  of  the  letter  she  had  received  from 
Beverly  Bassett  saying  Dear  Hillary,  it's  approved;  is  that  correct? 

Mr.  Massey.  Yes,  sir. 

Senator  Sarbanes.  Well,  you  don't  assume  it.  That  is  what  the 
letter  says,  doesn't  it? 

Mr.  Massey.  I  guess — yes. 

Senator  Sarbanes.  You  don't  have  a  copy  of  the  letter? 

Mr.  Massey.  It  doesn't  say 


84 

Mr.  Chertoff.  It  says,  "Enclosed  is  a  letter  from  Beverly  Bas- 
sett"? 

Mr.  Massey.  It  doesn't  refer  to  a  date  of  the  letter.  I  assume 
there  might  be  another  letter  but 

The  Chairman.  I  think  we  can  all  assume  that  it's  the  same  let- 
ter in  question. 

Mr.  Massey.  I  can't  argue  with  that. 

Mr.  Chertoff.  I  want  to  direct  your  attention  to  the  period  in 
1992  when  Mr.  Foster  asked  you  for  your  documents.  That  was  in 
February  1992? 

Mr.  Massey.  Sir,  as  I  told  you  before,  it  was  around  the  time  the 
articles  began  to  come  out  in  the  paper  because  the  purpose  for — 
the  stated  purpose  for  Mr.  Foster's  visit  to  me  at  that  time  was 
there's  a  lot  of  bad  stuff  in  the  press.  We  need  to  correct  this,  and 
I'm  putting  together  a  firm — these  aren't  exact  words,  and  it's  been 
a  few  years — but  basically,  I'm  putting  together  a  firm  response, 
and  I'd  like  your  files. 

Mr.  Chertoff.  Now,  Mr.  Massey,  you  had  in  your  files  copies  of 
your  work  with  respect  to  the  stock  offering  and  with  respect  to  the 
broker-dealer  application? 

Mr.  Massey.  Yes,  sir,  my  work  files. 

Mr.  Chertoff.  You  had  nothing  with  respect  to  IDC;  correct? 

Mr.  Massey.  No,  sir — yes,  sir,  that  is  correct. 

Mr.  Chertoff.  You  had  nothing  with  respect  to  any  option  be- 
tween Seth  Ward  and  the  Madison  Guaranty? 

Mr.  Massey.  I  did  not  have  those  files,  no,  sir.  Those  would  not 
have  routinely  been  kept  with  me.  What  I'm  talking  about  are  files 
in  which  I  was  the  primary  worker  bee,  and  I  had  the  involvement. 
And  these  were  my  files  that  were  kept  on  my  floor  of  the  firm, 
in  my  section  and  under  my  control. 

Mr.  Chertoff.  Did  you  have  drafts  of  documents  and  notes  that 
you  had  prepared  also  in  your  files? 

Mr.  Massey.  I  don't  think  so.  I  don't  think  there  were.  Whatever 
was  produced  was  in  my  files. 

Mr.  Chertoff.  And  you  collected 

Mr.  Massey.  I  think  there  may  have  been  a  few  drafts. 

Mr.  Chertoff.  And  you  collected  the  material  together?  You  col- 
lected this  material 

Mr.  Massey.  I  got  the  files. 

Mr.  Chertoff.  You  made  copies? 

Mr.  Massey.  I  made  copies. 

Mr.  Chertoff.  You  made  them  yourself? 

Mr.  Massey.  I  made  most  of  them  myself.  I  was  very  busy  at  the 
time,  and  I  don't  think  I  finished  the  job,  and  I  asked  my  secretary, 
I  think,  or  maybe  a  file  clerk,  to  do  it.  But  when  I  got  them  back, 
I  took  the  stack  of  documents  that  had  been  copied,  and  I  took  my 
files,  and  I  compared  them  page  by  page. 

Mr.  Chertoff.  Can  you  give  us  a  sense  of  how  big  the  volume 
of  documents  was? 

Mr.  Massey.  Inch  and  a  half. 

Mr.  Chertoff.  You  took  those  documents  into  Mr.  Foster? 

Mr.  Massey.  He  came  to  me.  He  came  to  me  the  next  day. 

Mr.  Chertoff.  You  gave  him  the  copy — one  set  of  copies;  right? 

Mr.  Massey.  Yes. 
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Mr.  Chertoff.  Did  he  ask  you  whether  you  were  keeping  a  copy? 

Mr.  Massey.  He  asked — I  don't  want  to  give  you  a  lawyerly  an- 
swer to  that  question.  He  asked  me  why  it  was  taking  so  long  for 
me  to  get  the  files,  and  I  told  him  I  was  copying  them. 

Mr.  Chertoff.  What  was  his  attitude? 

Mr.  Massey.  He  was  impatient. 

Mr.  Chertoff.  He  was  impatient? 

Mr.  Massey.  He  was  seemingly  impatient,  he  wanted  the 
records. 

Mr.  Chertoff.  Did  he  express  frustration  over  the  fact  that  you 
had  made  copies? 

Mr.  Massey.  He  expressed  frustration  over  the  fact  that  I  wasn't 
prepared  to  hand  off  the  files  without  having  a  complete  set  of  cop- 
ies in  my  possession. 

Mr.  Chertoff.  How  did  he  express  that  frustration? 

Mr.  Massey.  He  was  just — he  was — I  have  a  picture  of  it  in  my 
mind.  It's  hard  to  give  you  a  word  that  expresses  it.  Vince  was  not 
a  particularly  outgoing  person.  He  sort  of  stoved  up  and  walked  off. 
He  just — he  was — kind  of  walked  off. 

Mr.  Chertoff.  And  he  walked  off  with  the  set  of  files  you  were 
given? 

Mr.  Massey.  No,  he  walked  off  without  my  files  first  because  I 
hadn't  completed  copying  them  and  verifying  that  what  I  was  going 
to  hand  him  and  what  I  had  were  the  same  things. 

Mr.  Chertoff.  But  your  understanding,  your  impression  was 
that  he  was  frustrated  you  were  making  copies  of  these  things? 

Mr.  Massey.  That  was  my  general  impression;  about  making 
copies,  he  was  frustrated.  Now  whether  he  was  frustrated  because 
he  was  having  to  wait  for  the  files,  whether  he  was  frustrated  be- 
cause I  was  making  copies;  he  was  frustrated  that  he  had  asked 
me  for  the  files,  he  came  back  the  next  day,  I  didn't  have  them. 
I  told  him  I  wasn't  done,  I  wanted  to  finish  copying  them,  and  he 
stomped  off. 

Mr.  Chertoff.  How  much  later  did  you  get  him  the  files? 

Mr.  Massey.  I  think  that  was  a  morning  in  1992 — that  was  a 
morning,  and  I  think  I  got  them  to  him  later  in  the  afternoon  after 
I  had  a  chance  to  go  through  my  packet  and  the  packet  I  was  hand- 
ing him. 

Mr.  Chertoff.  During  that  period  of  time,  did  you  have  occasion 
to  see  a  run  of  timesheets  like  the  ones  we've  been  looking  at  here 
that  were  printed  out? 

Mr.  Massey.  Sir,  I  can  say  with  certainty  that  I  have  not  seen 
this  pack  of  documents  until  Monday. 

Mr.  Chertoff.  Let  me  also  ask,  and  I  want  you  for  purposes  of 
this,  to 

Mr.  Massey.  And  I  also  want  to  say  with  certainty,  just  so  it  is 
clear,  everything  in  my  files  in  1992  has  been  produced  to  this 
Committee,  to  various  regulatory  bodies,  to  the  Independent  Coun- 
sel. I  am  comfortable  that  what  I  had  and  what  I  compared  have 
been — all  those  papers  have  been  produced. 

Mr.  Chertoff.  This  is  again — we  want  to  make  sure  you  are  not 
putting  yourself  on  the  hook  for  something  you  can't  take  respon- 
sibility for- 


Mr.  Massey.  I  appreciate  you  looking  out  for  me. 
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Mr.  Chertoff.  You're  talking  about  your  personal  set  of  files? 

Mr.  Massey.  These  are  my  files,  yes,  sir.  The  firm's  files,  I  don't 
have  personal  knowledge  as  to  how  those  were  dealt  with. 

Mr.  Chertoff.  That  would  exclude  billing  records  because  you 
wouldn't  have  kept  billing  records? 

Mr.  Massey.  The  billing  attorney  usually  kept  those. 

Mr.  Chertoff.  Did  you  talk  to  any  other  lawyers  at  the  firm  at 
this  time  who  had  been  back  at  the  firm  in  the  mid-1980's  about — 
during  the  time  you  were  making  these  files  for  Mr.  Foster  about 
whether  they  were  being  asked  to  produce  copies  of  documents  to 
Mr.  Foster? 

Mr.  Massey.  No,  sir,  I  don't  think  so.  I  don't  recall  a  conversation 
like  that.  It  is  possible,  but  I  don't  think  so.  The  people  that  I 
worked  with  primarily — I  was  the  only  guy  in  my  section  who  had 
any  Madison  files,  and  I  don't  believe  I  had  any  discussions,  but 
it's  possible. 

Mr.  Chertoff.  Well,  it  had  to  be  a  pretty  extraordinary  event  in 
your  life  to  have  a  former  partner  in  your  firm,  or  current  partner 
in  the  firm,  being  part  of  a  Presidential  campaign  as  the  potential 
First  Lady;  correct? 

Mr.  Massey.  It  was  and  continues  to  be  an  event  in  my  life. 

Mr.  Chertoff.  It  had  to  have  been  a  subject  of  discussion 
around  the  firm;  is  that  fair  to  say? 

Mr.  Massey.  Absolutely. 

Mr.  Chertoff.  When  Mr.  Foster  came  to  you  and  said  I  want 
these  documents,  we  have  to  prepare  a  response,  you  were  aware 
of  what  had  been  appearing  in  the  press? 

Mr.  Massey.  With  respect  to  the  Madison  representation? 

Mr.  Chertoff.  Right. 

Mr.  Massey.  Yes,  I  was  painfully  aware  of  it. 

Mr.  Chertoff.  So  you  probably  discussed  that  with  other  law- 
yers in  the  firm;  right? 

Mr.  Massey.  Yes,  there  was  a  lot  of  general  discussion  about  it, 
casual  type  discussions. 

Mr.  Chertoff.  Of  course,  by  that  time,  you  knew  that  Mr. 
McDougal  had  already  been  through  a  trial  where  he  was  indicted 
and  ultimately  acquitted,  you  knew  that? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  At  that  time,  in  1992,  you  learned  about,  for  the 
first  time,  about  the  Whitewater  deal? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  Did  you  have  conversations  with  anyone  at  the 
firm  at  that  point  in  time  about  whether  it  was  appropriate  for 
Mrs.  Clinton  to  be  doing  legal  work  for  Mr.  McDougal's  bank  and 
having  a  side  business  deal  with  Mr.  McDougal? 

Mr.  Massey.  It's  very  possible.  There  were  a  lot  of — I  was  in  the 
center  of  this  fire  storm,  and  I  had — it  was  an  important  issue  to 
me.  I  think  it  was  an  important  issue  to  a  lot  of  my  partners,  and 
I  would  be  less  than  candid  with  you  if  I  said  this  didn't  raise  a 
lot  of  discussions.  This  causes  one  to  be  introspective  about  your 
practice. 

Mr.  Chertoff.  What  was  your  own  view?  Was  it  your  view  that 
you  were  disturbed  that  Mrs.  Clinton  had  been  representing  Mr. 
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McDougal's  bank  and  had  not  disclosed,  at  least  to  you,  that  she 
had  a  separate  business  relationship  with  Mr.  McDougal? 

Mr.  Massey.  Disturbed  is  strong.  I  was  a  little  surprised,  I  was 
disappointed. 

Mr.  Chertoff.  In  1992,  is  it  fair  to  say  that  you  were  aware,  as 
most  other  lawyers  were,  of  what  was  going  on — what  has  been  de- 
scribed as  the  savings  and  loan  crisis? 

Mr.  Massey.  Sure.  I  mean,  generally  aware. 

Mr.  Chertoff.  And  you  were  aware  that  one  of  the  issues  that 
sometimes  came  up  was  professional  liability? 

Mr.  Massey.  Sure. 

Mr.  Chertoff.  That  meant  the  liability  on  the  part  of  lawyers 
or  accountants  or  other  professionals  who  had  rendered  services  to 
savings  and  loans;  right? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  And  did  you — let  me  ask  you 

Mr.  Massey.  As  a  matter  of  fact,  we  have  experts  in  our  firm 
that  did  that  kind  of  work,  so  yeah. 

Mr.  Chertoff.  In  1992,  did  you  discuss  with  Mrs.  Clinton  at  all 
the  work  you  had  done  and  she  had  done  with  respect  to  Madison? 

Mr.  Massey.  Sir,  I  can  tell  you  with  the  highest  degree  of  cer- 
tainty, looking  you  straight  in  the  eye,  I  have  not  had  any  con- 
versations with  Mrs.  Clinton  about  this  representation  since  we  did 
it  in  1985. 

Mr.  Chertoff.  Now  still  focusing  your  attention  on  this  period 
of  time,  in  1992,  trying  to  get  your  state  of  mind,  and  frankly  the 
state  of  mind  of  people  at  the  firm,  would  you  say  people  at  the 
firm  were  generally  aware  of  the  issue  of  professional  liability,  that 
is  to  say  law  firm  liability  with  respect  to  savings  and  loans? 

Mr.  Massey.  Sir,  you're  asking  me — again,  I  want  to  be  careful 
about  testifying  as  to  what  other  people's  mental  state  was. 

Mr.  Chertoff.  To  the  best  of  your  knowledge,  what  was  dis- 
cussed  

Mr.  Massey.  Of  course,  it  is  common  knowledge  that  lawyers  and 
accountants  for  S&L's  get  sued  for  malpractice.  It's  common  knowl- 
edge. Now  whether  a  particular  individual  might  have  been  aware 
of  that,  I  assume  that  anybody  in  my  firm  would  know  that. 

Mr.  Chertoff.  You  have  told  us  what  you  felt  was  disappoint- 
ment at  the  fact  that  Mrs.  Clinton  had  not  disclosed  to  you,  when 
you  were  working  with  her  and  representing  Madison,  her  separate 
business  arrangement  with  respect  to  Mr.  McDougal.  Did  you  ever 
discuss  that  disappointment  with  anybody  else  at  the  Rose  Law 
Firm? 

Mr.  Massey.  Probably. 

Mr.  Chertoff.  Do  you  have  any  idea  who? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  you  talk  to  the  managing  partner? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  you  talk  to  the  partners  in  your  own  section? 

Mr.  Massey.  Probably,  just  casually,  yes. 

Mr.  Chertoff.  Well,  what  is  your  best  recollection  of  who  you 
spoke  to? 

Mr.  Massey.  It  would  have  been  some  partners  in  my  section, 
but  again,  I  don't  have  a  recollection  of  specific  conversations.  I 
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said  probably  because  it  was  new,  I  think,  to  most  of  us,  this  in- 
vestment, how  it  affected  the  pubHc's  image  of  us,  our  relationship 
with  State  regulators.  It  was  new  to  us.  We  were  taking  a  lot  of 
heat  for  it. 

I  was  disappointed.  I  think  a  lot  of  people  were  disappointed  in 
the  way  it  was — in  the  press  that  we  were  getting.  But  I'll  tell  you, 
I  don't  think  I  can  recall  for  you  specific  conversations  with  specific 
individuals. 

Mr.  Chertoff.  Do  you  have  a  firm  policy  concerning  investments 
by  lawyers  with  clients  for  whom  they're  doing  work? 

Mr.  Massey.  We  do  today,  yes,  sir,  we  do. 

Mr.  Chertoff.  Is  that  a  policy  that  has  been  put  into  effect  since 
1992? 

Mr.  Massey.  Can  I 

Mr.  Chertoff.  Sure,  if  you  want  to  refresh  your  memory. 

[Witness  conferred  with  counsel.! 

Mr.  Massey.  I  think  the  question  is  what  was  the  policy  in  1992. 
I'm  not  prepared  to  tell  you  what  that  would  have  been. 

Mr.  Chertoff.  The  question  is  whether  there  is  a  new  policy 
since  1992. 

[Witness  conferred  with  counsel.] 

Mr.  Massey.  Ron  tells  me  there  is  not  a  new  policy  since  1992. 

Mr,  Chertoff.  Did  you  have  any  understanding,  from  either 
your  own  knowledge  or  from  your  discussion  with  others  within  the 
firm,  as  to  what  the  firm's  policy  was,  whether  it  be  written  or  un- 
written about  whether  a  partner  who  was  taking  on  a  representa- 
tion of  a  client  to  whom  the  partner  is  supposed  to  be  giving  dis- 
passionate legal  advice,  whether  there  was  a  conflict  if  that  partner 
has  a  private  business  relationship  with  one  of  the  officers  of 

Mr.  Massey.  Are  you  asking  me  if  that's  a  conflict  of  interest? 

Mr.  Chertoff.  I'm  asking  if  there  was  any  policy  about  having 
an  intermingling  of  those  relationships,  representing  a  bank  or  cli- 
ent on  the  one  hand  as  a  lawyer  at  a  firm  and  having  private  busi- 
ness with  one  of  the  principals  or  one  of  the  owners  or  officers  of 
that  client? 

Mr.  Massey.  Policy  in  the  sense  of — I  want  to  be  candid  with 
you.  Did  we  have  a  promulgated  written  policy  in  1992  with  re- 
spect to  the  kind  of  investment  that  we  know  she  had  as  of  that 
time  that  would  have  required  disclosure  or  prohibition? 

Mr.  Chertoff.  Yes. 

Mr.  Massey.  I  don't  think  so,  but  I  am  really  hesitant  without 
having  an  opportunity  to  review  those.  To  be  honest  with  you,  I 
would  love  to  tell  you. 

Mr.  Chertoff.  Putting  aside  a  formal  policy,  just  as  a  matter 
of — I  mean,  how  big  was  the  Rose  Law  Firm  in  the  1980's? 

Mr.  Massey.  As  I  said  before,  40  lawyers,  maybe  25  partners. 

Mr.  Chertoff.  So  it  is  not  a  large  law  firm  like  my  law  firm  is 
or  Richard's  law  firm  is? 

Mr.  Massey.  We  were  pretty  small. 

Mr.  Chertoff.  You  were  real  partners  and  you  were  a  small 
group? 

Mr.  Massey.  We  were  a  pretty  small  group  with  a  few  partners. 

Mr.  Chertoff.  And  amongst  yourselves  you  had  to  have  a  sense 
of  a  certain  obligation  of  trust  and  candor  and  trust  as  partners? 
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Mr.  Massey.  I  expect  that  from  my  partners. 

Mr.  Chertoff.  You  expect  partners  to  inform  you  about  matters 
that  might  in  any  way  cast  a  shadow  upon  the  appearance  of  pro- 
priety at  the  law  firm;  isn't  that  right? 

Mr.  Massey.  Sir,  you're  asking  me  my  expectations? 

Mr.  Chertoff.  Yes.  Is  it  fair  to  say  in  1992  after  you  discovered, 
after  having  worked  on  this  very  project  involving  Madison,  that 
there  was  a  separate  business  relationship  between  Mrs.  Clinton 
and  Mr.  McDougal  that  you  were  upset  because  you  felt  it  was  in- 
consistent with  your  own  view  about  how  partners  ought  to  deal 
with  each  other? 

Mr.  Massey.  Sir,  this  is  again  sort  of  a  resegment  of  your  earlier 
question.  I  told  you  I  was  disappointed.  The  water  is  under  the 
bridge.  It  had  happened.  We  were  taking  heat  for  it.  What  my  men- 
tal state  was  was  disappointment.  I  was  disappointed. 

Mr.  Chertoff.  Now  let  me  focus  this  back  on  the  discussion 
we've  had  with  respect  to  the  turning  over  of  these  documents  and 
what  was  going  on  at  the  law  firm  with  Mr.  Foster  in  1992  when 
the  documents  were  being  collected.  You  understood  that  Mr.  Fos- 
ter was  collecting  these  documents  on  behalf  of  the  campaign? 

Mr.  Massey.  No,  sir.  I  told  you 

Mr.  Chertoff.  It  was  on  behalf  of  the  firm? 

Mr.  Massey.  On  behalf  of  the  firm. 

Mr.  Chertoff.  Is  this  because  the  firm  felt  a  need  to  have  some 
kind  of  a  public  position  that  the  firm  was  going  to  take  with  re- 
spect to  this  matter? 

Mr.  Massey.  Sir,  it  was  a  very  frustrating  time.  We  were — there 
was  a  lot  of — there  were  a  lot  of  newspaper  articles.  There  were  a 
lot  of  them  that  grossly  misstated  the  facts.  Some  of  us,  including 
me,  had  attempted  to  try  to  set  the  record  straight  with  some  re- 
porters, and  it  didn't  work,  so  it  was  not  a  bad  idea  in  my  mind. 

Mr.  Chertoff.  Did  you  initiate  the  idea,  or  did  you  learn  about 
it  when  Mr.  Foster  raised  it? 

Mr.  Massey.  He  came  to  me. 

Mr.  Chertoff.  Was  he  the  designated  person  who  was  respon- 
sible for  handling  this  on  behalf  of  the  firm? 

Mr.  Massey.  That  was  my  understanding  that  he  told  me.  Now 
could  he  have  been  designated  by  other  people,  yes. 

Mr.  Chertoff.  The  reason  this  is  important  and  the  reason 
I'm 

Mr.  Massey.  I  want  to — just  for  a  second,  designation  in  terms 
of  firm  management  asking  Vince  to  do  this  work,  I'm  not  sure  of 
that.  It  could  very  well  have  been  that  he  decided  to  take  it  on  him- 
self or — I  don't  remember  my  impression. 

Mr.  Chertoff.  The  reason  I  am  asking  you  about  your  mental 
state  is  because  I  am  trying  to  get  a  picture  of  what's  going  on  in 
the  firm  at  the  time  these  records  are  being  collected. 

Mr.  Massey.  I  understand. 

Mr.  Chertoff.  Tell  me  if  I'm  correct  in  substance  in  my  under- 
standing of  what's  going  on.  These  stories  are  appearing  in  the 
newspaper,  and  they  are  frankly  news  to  you;  correct? 

Mr.  IvIassey.  Yes. 

Mr.  Chertoff.  Certainly,  the  business  relationship  between  Mrs. 
Clinton  and  McDougal  is  news  to  you  and  many  of  your  partners? 
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Mr.  Massey.  Mischaracterization;  new  news. 

Mr.  Chertoff.  And  you  feel,  professionally  as  well  as  personally, 
that  the  firm  ought  to  take  some  steps  to  put  its  side  of  the  story 
or  at  least  to  collect  the  facts? 

Mr.  Massey.  I  was  happy  to  accommodate  that  effort. 

Mr.  Chertoff^.  Now,  your  understanding  is  that  Mr.  Foster  was 
collecting  the  documents  for  purposes  of  handling  the  firm's 

Mr.  Massey.  That  was  my  understanding.  That's  the  impression 
I  got  from  him  when  he  came  to  me  for  the  records. 

Mr.  Chertoff.  He  did  not  come  to  you  and  say  we  are  going  to 
take  these  over  to  the  campaign? 

Mr.  Massey.  Absolutely  not. 

Mr.  Chertoff.  Did  you  have  any  understanding  that  there  was 
a  point  in  time  in  which  Mr.  Foster  was  going  to 

Mr.  Massey.  I  want  to  emphasize.  I  would  not  have  let  him  have 
records — I  would  not  have  given  him  my  files  had  I  known  they 
were  going  to  leave  the  firm.  I  wouldn't  have  done  it. 

Mr.  Chertoff.  Why  is  that? 

Mr.  Massey.  Because  they  are  our  files.  They  didn't  belong  to  the 
campaign.  It  wasn't  the  campaign's — it  wasn't  their  property. 
That's  my  own  opinion.  I'm  being  candid  with  you. 

Mr.  Chertoff.  Let  me  explore  that  with  you  a  little  bit.  Actu- 
ally, to  the  extent  that  the  files  reflect  correspondence  or  work  done 
on  behalf  of  the  client,  am  I  correct  that  actually  the  client  is  really 
the  owner  of  the  files? 

Mr.  Massey.  Sure. 

Mr.  Chertoff.  In  this  case,  the  work  that  you  did  on  Madison, 
for  example,  Madison  was  the  client;  right? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  In  fact,  it  wasn't  Mr.  McDougal  personally,  but 
it  was  the  bank,  the  savings  and  loan? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  And  when  the  savings  and  loan  was  taken  over 
by  the  RTC,  the  RTC  essentially  became  the  owner  of  the  client? 

Mr.  Massey.  That's  a  fair — in  my  understanding,  that's  a  fair 
statement.  It's  not  my  area,  but  it  sounds  right. 

Mr.  Chertoff.  Is  it  fair  for  me  to  say  that  in  addition  to  the  feel- 
ing you  had  from  the  standpoint  of  the  law  firm,  that  law  firm  files 
shouldn't  go  outside  the  law  firm.  You  also  had  an  understanding 
that  files  belonging  to  a  client  should  not  be  disseminated  or  should 
not  be  transferred  out  of  the  firm  without  the  client's  permission? 

Mr.  Massey.  Well,  I  take  files  to  my  house  to  work  on  them.  You 
mean  without 

Mr.  Chertoff.  I  don't  mean  physically  out  of  the  building.  I 
mean,  out  of  your  custody  as  a  law  firm. 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  You  can  take  them  home  or  to  the  beach  but 
you're  not  supposed  to  transfer  them  to  another  organization  with- 
out the  client's  permission? 

Mr.  Massey.  That's  right. 

Mr.  Chertoff.  So  Mr.  Foster  never  said  to  you  or  indicated  to 
you  that  these  files  that  came  out  of  your  personal  files  were  going 
to  be  taken  anywhere  outside  of  the  firm? 
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Mr.  Massey.  No,  sir.  Again,  he  never  indicated  to  me  that  he  was 
going  to  give  them  to  the  campaign  or  to  any  third  party. 

Mr.  Chertoff.  And  had  he  indicated  he  was  going  to  do  that, 
you  would  have  refused  to  give  him  the  files? 

Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  When  was  the  first  time  you  learned  that  your 
files  did  wind  up  in  hands  outside  of  the  law  firm? 

Mr.  Massey.  I  think  the  same  time  you  did.  I  think  I  happened 
to  be  watching  the  hearings  the  day  that  we  learned  about  that 
small  set  of  files. 

Mr.  Chertoff.  So  that  was  within  the  last,  I  guess,  couple  of 
months? 

Mr.  Massey.  Yeah,  and  if  you're  going  to  ask  me  did  I  know  any- 
thing about  the  Williams  &  Connolly 

Mr.  Chertoff.  I'm  about  to,  but  I'm  going  to  put  it  up  first.  It 
is  RS  381. 

Mr.  Massey.  Yes,  sir,  I'm  there. 

Mr.  Chertoff.  Are  these  file  folders  with  the  files — and  if  you 
want  to  look  at  the  files,  actually,  I  have  them  here.  Are  these  your 
files? 

Mr.  Massey.  Sir,  I  don't  know.  I  saw  this  letter  during  the  hear- 
ings. 

The  Chairman.  Why  don't  we  have  somebody  bring  this  down, 
peruse  them  and  see  if  they  are  the  files. 

Mr.  Massey.  Mr.  Chertoff,  are  you  asking  me  are  they  my  files? 

Mr.  Chertoff.  Are  they  copies  of  the  files  that  you  turned  over 
to  Vincent  Foster? 

Mr.  Massey.  Without  saying  that  these  are  all  of  them,  because, 
again,  I've  never  seen  this  set 

Mr.  Chertoff.  I  understand  that.  Let  me  be  more  precise.  Are 
these  documents  at  least  portions  of  the  documents  that  you  turned 
over  to  Mr.  Foster. 

Senator  Sarbanes.  Take  your  time,  Mr.  Massey. 

Mr.  Massey.  I'm  sorry? 

Senator  Sarbanes.  Take  your  time.  Don't  feel  rushed. 

Mr.  Massey.  I  don't  mean  to  take  up  all  your  time.  I  would  like 
to  answer  your  current  question  and  also  the  one  you  asked  me  an 
hour  ago. 

Mr.  Chertoff.  Let's  take  the  current  question. 

Mr.  Massey.  The  current  question  is  these  appear  to  be  without 
going  through  page  by  page,  these  appear  to  be  the  contents  of  my 
work  files. 

Mr.  Chertoff.  Is  there  something  you  want  to  supplement  from 
earlier? 

Mr.  Massey.  I  mentioned  to  you  earlier  I  had  a  recollection  of  a 
memo  in  which  Davis  Fitzhugh  had  approached  Charles  Handley 
and  said — and  asked  him  about  the  preferred  stock  and  I  told  you 
I  had  read  something  about  that.  I  have  it.  It  is  RS  000700. 

That's  the  memo  that  mentions  that  Fitzhugh  first  approached 
the  Securities  Commission  and  asked  them  about  the  preferred 
stock  issue.  I  digressed  to  the  line  of  questioning  we  had  earlier. 

Mr.  Chertoff.  Is  that  the  memo?  It's  a  handwritten  memo  dated 
April  3,  1985? 
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Mr.  Massey.  Yes,  sir.  It  says  can  a  State-chartered  S&L  issue 
preferred  stock. 

Mr.  Chertoff.  A  copy  of  this  memo  had  been  sent  to  Mr.  Fitz- 
hugh  and  he  gave  it  to  you? 

Mr.  Massey.  I  think  so,  yes.  It  looks  like  he  got  a  copy  of  it  and 
he  brought  it  to  me. 

Mr.  Chertoff.  So  you  knew  as  of  the  time  you  began  the  assign- 
ment that  Charles  Handley  was,  in  fact,  the  person  to  whom  you 
needed  to  be  in  touch 

Mr.  Massey.  This  refreshes  my  recollection. 

Mr.  Chertoff.  That's  correct,  all  right.  Let's  get  back  now  to 
1992.  Having  identified  these  files  as  being  substantially  what  you 
had  in  your  files,  maybe  some  things  more,  maybe  some  things 
less,  do  you  have  any  idea  how  these  files  came  to  be  in  the  posses- 
sion of  Mr.  Kendall,  the  President's 

Mr.  Massey.  I  do  not.  I  absolutely  do  not. 

Mr.  Chertoff.  Did  you  know  that  Mr.  Hubbell  at  a  point  in  time 
had  possession  of  these  files? 

Mr.  Massey.  Do  I  have  any  personal  knowledge  of  that? 

Mr.  Chertoff.  Right. 

Mr.  Massey.  No. 

Mr.  Chertoff.  Putting  aside  what  you  have  learned,  as  we  have, 
as  we  go  along,  did  you  have  any  idea  before  we  started  these  hear- 
ings that  Mr.  Hubbell  had  these  files  in  his  house  or  in  his  base- 
ment when  he  was  Associate  Attorney  General? 

Mr.  Massey.  Absolutely  not. 

Mr.  Chertoff.  I  have  to  ask  you  this,  it's  a  little  embarrassing 
but  because  of  what's  emerged,  I  think  I'm  obliged  to  do  it.  In  fact, 
your  law  firm  was  in  a  substantial  dispute  with  Mr.  Hubbell  in 
1993  over  his  behavior  as  a  partner? 

Mr.  Massey.  That's  putting  it  mildly. 

Mr.  Chertoff.  And  that  ultimately  led  to  Mr.  Hubbell  leaving — 
being  convicted  of  a  crime? 

Mr.  Massey.  That  was  part  of  the  dispute,  yes,  sir. 

Mr.  Chertoff.  Am  I  correct  in  my  understanding  that  you  would 
have  vigorously  objected  to  Mr.  Hubbell  having  possession  of  these 
documents  of  the  firm  when  he  was  Associate  Attorney  General? 

Mr.  Massey.  That's  fair. 

Mr.  Chertoff.  Do  you  know  how  long  Mr.  Foster  kept  custody 
of  these  documents? 

Mr.  Massey.  Sir,  the  chain  of  custody  outside  of  my  hands,  I 
have  no  knowledge  of. 

Mr.  Chertoff.  But  what  is  clear  is  that,  from  your  standpoint, 
you  had  authorized  Mr.  Foster  to  have  these  files  only  for  purposes 
of  serving  the  firm  and  only  in  the  custody  of  the  firm? 

Mr.  Massey.  And  I  want  you  to  know,  I  think  I  gave  him  copies. 
My  files  were  copies.  I  don't  think  it's  material.  I  think  I  gave  him 
the  copies  as  opposed  to  the  originals,  but  yes,  when  I  let  him  go, 
if  you  want  to  describe  it  in  terms  of  a  bailment,  in  my  mind,  they 
were  for  the  firm. 

Senator  Sarbanes.  The  question  was  whether  you  authorized 
him  only  for  that  purpose 

Mr.  Massey.  There  was  no  authority. 
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Senator  Sarbanes.  — and  as  I  understand  your  answer,  you 
made  no  authority.  You  made  an  assumption  as  to  why  he  was  re- 
ceiving the  files;  is  that  correct? 

Mr.  Massey.  Yes,  sir,  that's  correct.  We  did  not  have  a  discussion 
about  you  can  only  use  them  for  these  purposes. 

Mr.  Chertoff.  He  told  you  that  he  was  using  these  for  purposes 
of  the  Rose  Law  Firm  handling  its  own  defense,  as  it  were? 

Mr.  Massey.  The  phrase  that  comes  to  mind  is  firm  stories,  put- 
ting together  a  firm  story. 

Mr.  Chertoff.  Did  he  ever  come  back  to  you — did  Mr.  Foster 
ever  come  back  to  you  and  say  we  want  to  use  these  files  for  the 
campaign  or  for  any  other  purpose? 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  Mr.  Hubbell  ever 

Mr.  Massey.  No. 

Mr.  Chertoff.  Did  anybody  else  working  on  the  campaign  come 
to  you  and  say  we  want  to  use  these  for  any  other  purpose? 

Mr.  Massey.  No,  sir,  I  don't  believe  so. 

Mr.  Chertoff.  No  further  questions,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Well,  let's  go  back  into  this  sort  of  new  area 
that  has  come  up  about  what  occurred  back  in  1992  with  respect 
to  these  documents.  There  had  been  allegations  in  1992  that  the 
firm  and/or  its  partners  had  done  something  inappropriate  in  con- 
nection with  the  representation  of  Madison  Bank;  is  that  correct? 

Mr.  Massey.  That  was  one  of  many,  yes,  sir. 

Mr.  Ben-Veniste.  I  notice  you're  looking  at  your  watch.  We've  all 
gone  a  long  while  without  eating  or  possibly  other  requirements  of 
the  human  body. 

Mr.  Massey.  Many  of  my  friends  will  doubt  that  I've  been  able 
to  sit  still  for  5  hours. 

Mr.  Ben-Veniste.  If  you  need  a  break,  let  us  know,  but  I  think 
we're  close  to  wrapping  up  on  this  line,  but  this  is  not  meant  to 
be  torture  for  anybody. 

At  the  time  these  issues  came  up,  Mr.  Massey,  did  you  think  it 
not  unreasonable  for  the  firm  and  its  partners  involved  in  these 
transactions  to  review  the  records,  and  to  try  to  go  back  now  7 
years,  to  determine  what  the  facts  were? 

Mr.  Massey.  Absolutely. 

Mr.  Ben-Veniste.  Very  reasonable? 

Mr.  Massey.  I  was  glad — my  reaction  when  he  asked,  I  was  glad 
he  took  the  initiative  to  do  it. 

Mr.  Ben-Veniste.  Even  7  years  after.  It's  now  10  or  11,  but  7 
years  was  a  long  time  to  try  to  recall,  without  looking  at  the 
records,  what  had  occurred;  correct? 

Mr.  Massey.  Seven  years  is  a  long  time. 

Mr.  Ben-Veniste.  So  now  Mr.  Foster  asked  you,  because  there 
had  been  some  urgent  press  inquiry,  to  get  what  information  you 
could  to  him  so  that  could  be  part  of  the  process;  is  that  right? 

Mr.  Massey.  That  was  the — that's  a  bit  different  than  my  char- 
acterization, but  that's  more  or  less  true.  As  I  told  you,  he  came 
to  me  and  said  I'm  putting  together  a  firm  story  and  I  want  your 
work  files.  That  was  the  general  reaction.  That  was  a  general 
statement. 
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Mr.  Ben-Veniste.  Now,  he  came  to  you  on  one  day  and  then  the 
next  day,  he  came  in  the  morning,  I  take  it 

Mr.  Massey.  And  I  said  OK,  I'll  put  them  together  and  you  come 
get  them  the  next  day. 

Mr.  Ben-Veniste.  In  the  interim  between  the  time  he  made  the 
request  of  you  and  the  time  he  came  back,  you  hadn't  either  begun 
or  at  least  concluded  copying  the  files;  is  that  right? 

Mr.  Massey.  That's  correct. 

Mr.  Ben-Veniste.  You  told  him  well,  I  haven't  gotten  to  it  yet, 
in  substance? 

Mr.  Massey.  I  said 

Mr.  Ben-Veniste.  You  said  I've  been  very  busy,  I  haven't  gotten 
to  it.  And  he  seemed  to  be  frustrated  with  that  response  because 
clearly  he  was  interested  in  resolving  these  questions  as  soon  as  he 
could? 

Mr.  Massey.  I  don't  know.  Again,  I'm  trying  not  to  testify  as  to 
what  was  in  somebody  else's  mind. 

Mr.  Ben-Veniste.  Right,  but  it  didn't  strike  you  as  unreasonable, 
did  it,  that  given  the  level  of  interest  that  had  been  expressed  in 
these  matters,  he'd  want  to  get  on  the  situation  as  soon  as  possible 
and  be  able  to  get  all  the  facts  accumulated? 

Mr.  Massey.  That  is  one  interpretation  of  his  behavior,  sir.  I'm 
trying  not  to — I'm  trying  to  use  objective  facts. 

Mr.  Ben-Veniste.  You  are  not  suggesting  here,  are  you,  because 
we're  dancing  around  this  implication,  that  Mr.  Foster  was  in  some 
process  to  try  to  get  the  original  files  of  the  firm  into  somebody's 
hands  so  they  could  be  destroyed?  Was  that  the  impression  that 
you  got? 

Mr.  Massey.  Absolutely  not.  That  was  not  my  impression. 

Mr.  Ben-Veniste.  Because  that  seems  to  be  the  implication  of 
some  of  the  questions  and  you  may  not  perceive  that  sitting  down 
there  but 

Mr.  Massey.  I  don't  perceive  that. 

Mr.  Ben-Veniste.  — we'll  see  that  sliced  and  diced  and  appearing 
in  the  newspaper  in  some  other  context  tomorrow  unless  we  are 
very  clear  about  it,  so  I  want  to  make  it  very  clear  in  my  question 
to  you  as  to  whether  you  took  Mr.  Foster's  request  to  you  as  imply- 
ing that  something  untoward  or  improper  was  about  to  happen  to 
these  files? 

Mr.  Massey.  I  told  you,  again  as  I  said  earlier,  my  impression 
was  he  was  putting  together  a — I  have  no  reason  to  disbelieve  him, 
he  was  putting  a  firm  story  together. 

Mr.  Ben-Veniste.  Now,  in  point  of  fact,  Mr.  Foster  knew  that 
you  had  made  a  copy  of  all  of  your  materials  at  the  time  that  you 
gave  him  the  copy  because  you  told  him  that? 

Mr.  Massey.  Yes. 

Mr.  Ben-Veniste.  Going  to  the  substance  of  the  documents 
themselves,  and  we  heard  some  testimony  about  this  when  this 
erupted  the  last  time,  when  this  was  a  smoking  gun  issue  as  to 
original  files  from  the  Rose  Law  Firm  spirited  away  and  possibly 
damaging  information  for  the  purpose  of  making  sure  that  they 
would  never  see  the  light  of  day.  If  we  go  back  and  look  at  that, 
number  one,  they  weren't  the  original  files;  correct? 
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Mr.  Massey.  Whatever  was  in  our  files  was  copies,  so  the  origi- 
nal correspondence  and  so  forth  were 

Mr.  Ben-Veniste.  Second,  with  respect  to  the  documents  that 
were  in  your  files,  did  they  reflect  in  any  way,  shape  or  form,  Mr. 
Massey,  any  improper  or  untoward,  much  less  illegal,  conduct? 

Mr.  Massey.  We  did  nothing  wrong  in  connection  with  the  mat- 
ters on  which  I  worked,  and  there  was  nothing  untoward  in  those 
files.  I  told  you,  everything — you  can  be  your  own  judge — every- 
thing in  my  files  has  been  produced. 

Mr.  Ben-Veniste.  Finally — and  I  guess  at  some  point  we're  going 
to  conclude  with  your  testimony.  At  some  point  these  files  came 
into  the  possession  of  Mr.  Hubbell.  Now,  in  terms  of  the  time 
records  or  the  original  bills  that  went  to  the  Madison  Bank,  is  it 
your  understanding  that,  apart  from  the  records  that  have  just 
been  discovered  and  made  available  to  this  Committee,  that  is  the 
computer  generated  time  records  reflecting  work  done  for  Madison, 
that  there  were  bills  sent  to  Madison  by  the  Rose  Law  Firm  that 
reflected,  in  substantial  substance,  the  same  work  which  is  re- 
flected in  the  detailed  billing  records? 

Mr.  Massey.  The  bills  that  I've  seen  seem  to  do  that.  Now  there 
are  some  blocked  bills,  there  are  some  itemized  bills.  And  substan- 
tial, again,  we've  talked  about  that  through  the  day,  is  in  the  eye 
of  the  beholder.  I'd  say  they  generally  reflect  the  entries  and  they 
would  have  been  sent  to  Madison. 

Mr.  Ben-Veniste.  So  now  the  issue  again  is — and  we  need  to  be 
very  careful  in  asking  the  question  so  that  those  who  will  interpret 
this  or  report  on  it  are  clear  in  their  thinking — it  is  the  case  that 
the  same  material  that  was  contained  in  the  detailed  time  records 
has  been  made  available  to  the  Independent  Counsel  so  far  as  your 
partners  were  aware;  is  that  correct,  sir? 

Mr.  Massey.  Can  you  repeat  that?  I'm  not  sure  if  I  followed  it. 

Mr.  Ben-Veniste.  It  is  a  convoluted  question  with  a  lot  of  prefa- 
tory language  that  could  be  dropped. 

Mr.  Massey.  I  have  been  here  a  long  time.  Those  are  the  kind 
I  can't  answer. 

Mr.  Ben-Veniste.  Were  you  aware,  as  a  result  of  conversations 
with  your  partners  who  have  been  questioned  by  many  regulators 
and  agencies  over  the  years  about  these  matters,  were  you  aware 
that  the  bills  that  were  sent  to  Madison  Bank,  which  cover  the 
same  ground  as  these  detailed  computer  generated  records,  had 
been  presented  to  the  Independent  Counsel's  Office? 

Mr.  Massey.  May  I  talk  to  my  counsel  a  second? 

Mr.  Ben-Veniste.  Certainly. 

Mr.  Massey.  Excuse  me. 

[Witness  conferred  with  counsel.] 

Mr.  Massey.  I  wanted  to  make  sure  I'm  not  stepping  on  any- 
body's toes.  It  is  my  understanding  that  the  Independent  Counsel 
has  copies  of  the  bills. 

Mr.  Ben-Veniste.  Of  the  bills  that  went  to  Madison? 

Mr.  Massey.  Yes.  I  don't  know  about  all  of  them.  I  think  I  was 
asked  that  earlier. 

Mr.  Ben-Veniste.  We  don't  know  either  because  we  don't  receive 
information  back  from  Independent  Counsel  about  what  they  have. 
But  in  terms  of  any  notion  that  there  has  been  some  destruction 
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of  records  so  that  we  can't  tell  what  was  done  for  Madison,  clearly 
those  records  were  presented,  at  least  in  substantial  part  as  far  as 
you  know,  to  the  Independent  Counsel  and  now  we  have  another 
way  of  looking  at  the  time  that  was  spent  as  a  result  of  the  com- 
puter generated  records  that  have  been  located  by  the  White  House 
and  turned  over  to  this  Committee;  correct?  We  have  those  records 
now;  correct? 

Mr.  Massey.  I  can  speak  with  personal  certainty  with  respect  to 
my  records. 

Mr.  Ben-Veniste.  OK,  and  you  have  seen  the  records  that  have 
been  recently  located  and  turned  over  to  this  Committee,  and  they 
appear  to  be  a  computer  generated  record  of  time  spent  by  attor- 
neys at  the  Rose  Law  Firm  back  in  1985? 

Mr.  Massey.  That's  correct. 

Mr.  Ben-Veniste.  If  you  look  at  those  records,  there  is  a  top 
sheet  to  the  records  that  reflects  that  it  was  generated  in  summary 
form  in  1992,  February;  is  that  correct? 

Mr.  Massey.  2/12/92. 

Mr.  Ben-Veniste.  And  that  would  have  been  around  the  time, 
would  it  not,  that  this  issue  heated  up  during  the  campaign? 

Mr.  Massey.  That's  my  recollection. 

Mr.  Ben-Veniste.  So  it  would  be  a  fair  inference,  would  it  not, 
that  somebody  went  to  the  Rose  Law  Firm  computer  to  generate 
the  information  so  that  they  would  get  on  top  of  this  situation  in 
1992? 

Mr.  Massey.  That's  what  it  appeared  to  me 

Mr.  Ben-Veniste.  Now  let's  go  to  the  underlying  records.  Can 
you  tell  when  those  records  were  generated? 

Mr.  Massey.  "Underlying,"  you  mean  the  actual  bills? 

Mr.  Ben-Veniste.  Not  only  the  actual  bills  but  the  actual  time 
records. 

Mr.  Massey.  The  time  entries,  the  time  summaries? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Massey.  They  appear  to  have  been  generated  sometime 
around  the  time  the  bills  were  sent  or  the  time  was  collated,  I 
guess  is  the  right  word. 

Mr.  Ben-Veniste.  That  would  have  been  in  1985  and  1986. 

Mr.  Massey.  There  is  an  1981  bill  in  here  from  the  Bank  of 
Kingston.  Yeah.  They  seem  to — again,  without — very  generally, 
they  seem  to  have  come  from  a  time  in  which  they  were  rendered. 

Mr.  Ben-Veniste.  Now,  you  say  you  haven't  had  the  opportunity 
to  compare  the  billing  summaries  which  were  prepared  by  the 
managing  partner  and  the  underlying  time  records.  We  have  done 
that  and  found  that  they  are  substantially — we  haven't  gone  word 
for  word,  but  they  are  substantially  identical,  that  the  work  re- 
flected was,  in  fact,  reflected  in  the  underlying  time  records. 

Without  going  through  this  in  excruciating  detail  to  show  that 
that's  the  case,  I  wonder  whether  we  can  at  least  get  the  confirma- 
tion from  Mr.  Clark  that  that  process  has  gone  forward  and  that 
our  observations  are  substantially  the  case.  If  you  wish  to  consult, 
you  may  do  so  with  the  Chairman's 

The  Chairman.  Mr.  Ben-Veniste,  if  you  are  indicating  that  the 
Committee  staff  has  reviewed  them  and  found  them  to  be  substan- 
tially the  same,  that's  good  enough.  We'll  accept  that. 
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Mr.  Ben-Veniste.  We're  not  the  witnesses. 

Mr.  Massey.  Yes,  sir,  that's  my  understanding.  I  haven't  done  it 
myself,  but  in  my  understanding,  that's  correct. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  understand  that  in  view  of 
the  impending  next  bhzzard 

Senator  DODD.  You're  talking  about  the  weather  now,  aren't  you? 

Mr.  Ben-Veniste.  Yes,  the  weather,  that  bhzzard,  yes,  which  is 
scheduled  to  bury  Quebec  Street  beyond  recognition  since  it  hasn't 
been  plowed,  Mr.  Mayor,  if  you're  listening,  up  to  this  point.  But 
as  a  serious  matter,  these  gentlemen  have  plans  to  go  back  to  Lit- 
tle Rock  and  probably  not  have  plans  to  stay  over  this  weekend 
and  have  now 

Mr.  Massey.  I'm  happy  to  stay  as  long  as  you  have  questions. 

Mr.  Ben-Veniste.  I'd  ask  for  our  indulgence 

The  Chairman.  I  think  we  have  several  more  questions  for  Mr. 
Massey,  and  then  we  can  conclude.  Of  course,  if  you  want  to  say 
anything  else. 

Mr.  Chertoff.  Mr.  Massey,  I  want  to  address  this  issue  that  we 
have  just  talked  about  regarding  the  billing  records.  What  you 
have  just  talked  about  was  a  fee  recap  prepared  by  your  law  firm; 
correct? 

Mr.  Massey.  Sir,  you're  asking  about  013,  RLF  03030? 

Mr.  Chertoff.  The  document  that  was  just  addressed.  That's  a 
summary  of  the  bills  that  were  sent  out  to  Madison. 

Mr.  Massey.  I  didn't  prepare  it.  I  wish  I  could  tell  you  what  that 
is.  It  appears  to  be  a  summary  of  allocations.  I'm  not  sure  it's  a 
summary  of  time. 

Mr.  Chertoff.  Allocations  means  allocations  on  a  monetary 
basis? 

Mr.  Massey.  I'm  getting  beyond  my  knowledge. 

Mr.  Chertoff.  Now,  you  don't  really  know  what  bills  Independ- 
ent Counsel  has;  right? 

Mr.  Massey.  I  do  not. 

Mr.  Chertoff.  Have  you  seen  any  bills  that  anybody  else  has  at 
the  Independent  Counsel's  Office? 

Mr.  Massey.  I  don't  think  so  personally. 

Mr.  Chertoff.  Have  you  been  informed  since  this  matter  has 
been  opened  up  that  people  at  your  law  firm  have  been  shown 
some  bills  by  the  Independent  Counsel? 

Mr.  Massey.  Yes. 

Mr.  Chertoff.  You  don't  know  what  the  bills  are? 

Mr.  Massey.  I  have  some  general  idea,  but  I  don't  know  what  all 
of  them  are. 

Mr.  Chertoff.  You  don't  know  if  they  have  been  shown  all  the 
bills? 

Mr.  Massey.  No,  sir.  As  I  said  earlier,  I  do  not  know. 

Mr.  Chertoff.  Do  you  know  where  the  Independent  Counsel  got 
the  bills? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  They  didn't  get  them  from  the  Rose  Law  Firm, 
did  they? 

Mr.  Massey.  If  they  are  there,  they  can  get  them,  but  I'm  not 
sure  where  they  got  them. 
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Mr.  Chertoff.  But  they  did  not  get  them  from  the  Rose  Law 
Firm,  did  they? 

Mr.  Masse Y.  I  don't  think  so. 

Mr.  Chertoff.  Now  this  is  important  because  even  assuming  the 
Independent  Counsel  has  bills,  when  we're  talking  about  bills, 
we're  talking  about  the  bills  that  went  out  to  Madison,  there  is  in- 
formation on  the  printout,  Mr.  Massey,  that  is  not  contained  on  the 
bills;  isn't  that  correct? 

Mr.  Massey.  On  the  printout? 

Mr.  Chertoff.  Yes.  If  you  compare  the  bills 

Mr.  Massey.  The  fee  recap  of  1992? 

Mr.  Chertoff.  No.  If  you  compare  the  package  of  bills  we  have 
put  before  you,  which  we  have  been  working  with  all  day,  which 
lists  dates  and  then  who  does  work  and  what  the  work  is  done  on 
each  date,  if  you  compare  those  to  the  printout,  the  printout  con- 
tains the  exact  time,  amount  of  time  worked  on  each  matter,  the 
bill  doesn't  tell  us  that,  does  it?  Do  you  want  to  do  a  comparison 
here? 

Mr.  Massey.  Well,  I  think  you  could  probably  do  the  math. 

Mr.  Chertoff.  Let's  do  a  comparison.  DKSN  28934,  which  is  the 
April  bill. 

Mr.  Massey.  Mr.  Chertoff,  I'm  going  to  tell  you,  I'm  happy  to 
work  with  you  on  these,  but  we're  dangling  on  the  outside  of  my 
area  of  expertise. 

Mr.  Chertoff.  This  is  just  a  question,  Mr.  Massey,  of  reading 
two  things  and  comparing. 

Mr.  Massey.  Sure,  OK. 

Mr.  Chertoff.  The  bill,  28934,  some  of  which  you  believe  the 
Independent  Counsel  may  have,  shows  the  names  of  individuals 
and  shows  the  work  they  do;  right? 

Mr.  Massey.  Excuse  me,  just  excuse  me.  You're  looking  at  the 
billing — ^your  question  was? 

Mr.  Chertoff.  Bill  DKSN  28934,  part  of  that  package  of  bills 
that  we've  been  working  with. 

Mr.  Massey.  Bear  with  me. 

Mr.  Chertoff.  Containing  your  work  in  April  1985. 

Mr.  Massey.  Sure.  We  have  5/21785  on  there.  The  one  I  have  is 
not  stamped. 

The  Chairman.  She  is  going  to  give  this  to  you  right  now,  Mr. 
Massey,  or  to  your  counsel. 

Mr.  Massey.  I  do  have  it  now,  excuse  me. 

Mr.  Chertoff.  However  many  of  these  bills  the  Independent 
Counsel  has,  these  bills  do  not  indicate  the  amount  of  time  an  at- 
torney spent  on  each  task;  is  that  correct? 

Mr.  Massey.  The  bill  what  I'm  looking  at,  28934,  does  not  reflect 
time  values. 

Mr.  Chertoff.  It  just  gives  a  dollar  value  for  the  bill  and  a  list 
of  tasks;  correct? 

Mr.  Massey.  It  gives  a  total  amount  and  list  of  tasks,  yes,  sir. 

Mr.  Chertoff.  Now  the  printout,  you  have  no  reason  to  believe 
the  Independent  Counsel  ever  had  the  printout? 

Mr.  Massey.  Sir,  I  don't  know  what  they  have. 

Mr.  Chertoff.  The  printout  contains  the  actual  amount  of  time 
spent  on  each  task;  isn't  that  correct? 
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Mr.  Massey.  Yes,  sir. 

Mr.  Chertoff.  So  there's  information  on  the  printouts  that  is 
critical  to  understanding  who  did  what  and  how  much  time  they 
spent  on  it  that  you  can't  determine  if  you  just  get  the  bills  that 
went  to  Madison;  isn't  that  correct? 

Mr.  Massey.  If  you  were — to  put  it  in  my  own  words,  if  I  can, 
if  you  wanted  to  quantify  the  time  spent  on  matter  1  for  the  month 
of  April,  you  couldn't  tell  from  the  bill. 

The  Chairman.  Who  did  the  work? 

Mr.  Massey.  Well,  you  could  see  entries  that  reflect  some  efforts. 

The  Chairman.  But  it  doesn't  tell  you  which  attorneys? 

Mr.  Massey.  It  tells  you  two.  It  doesn't  tell  you  how  much  time 
they  spent. 

Mr.  Chertoff.  To  know  how  much  time  is  spent  you  have  to  get 
those  printouts;  right? 

Mr.  Massey.  That's  correct. 

Mr.  Chertoff.  Those  printouts  were  printed  out  in  February 
1992,  as  Mr.  Ben-Veniste  asked  you? 

Mr.  Massey.  I'm  confused.  Can  you  repeat  your 

Mr.  Chertoff.  The  printouts,  Mr.  Ben-Veniste  asked  you  a  few 
moments  ago,  the  printouts  were  printed  out  along  the  top,  they 
were  run  and  printed  out  in  February  1992;  is  that  correct? 

Mr.  Massey.  The  very — the  top  printout,  the  summary.  Now  this 
printout  that  follows  the  bill  was  printed  out  apparently  in  1985. 

Mr.  Chertoff.  No,  no,  the  printouts  that  Mr.  Ben-Veniste  asked 
you  about  were  run  off  the  firm  computer  in  February  1992;  is  that 
correct? 

Mr.  Massey.  I  would  prefer,  before  I  testify,  that  we  identify  the 
documents. 

Mr.  Chertoff.  Let  me  ask  you  this.  Let  me 

Mr.  Massey.  It  appears  to  have  been  printed  out  February  1992. 
DKSN  028928. 

Mr.  Chertoff.  28929? 

Mr.  Massey.  28928,  28929 

Mr.  Chertoff.  Fine.  These  printouts  were  generated  on  Febru- 
ary 12,  1992;  correct? 

Senator  Dodd.  That's  the  summary. 

Mr.  Chertoff.  Right. 

Mr.  Massey.  No,  no,  sir.  It's  not  the  summary.  I  want  to  identify 
the  document  so  that  we're  not  confused.  So  that  I'm  not  confused, 
anyway.  I'm  talking  about  DKSN  028928.  It  is  a  fee  client  billing 
and  payment  history  that  appears  to  have  been  printed  out  at  8:41, 
I  assume  a.m.  on  2/12/92. 

Mr.  Chertoff.  OK.  And  you  were  asked  by  Mr.  Ben-Veniste 
whether  that  was  when  all  these  newspaper  articles  started  to  ap- 
pear about  Madison  and  the  Rose  Law  Firm.  Isn't  it  a  fact  that 
the — to  your  knowledge,  and  I'm  obviously  not  going  beyond  the 
limits  of  your  knowledge,  didn't  these  articles  actually  start  to  ap- 
pear somewhat  later  than  the  middle  of  February  1992? 

Mr.  Massey.  My  recollection  was  later,  yeah,  mid-February, 
something  like  that. 

Mr.  Chertoff.  Later  than  that? 

Mr.  Massey.  Sir,  I  don't — there  are  a  lot  of  articles. 
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Mr.  Chertoff.  Mr.  Foster  came  to  you  and  asked  you  for  your 
files — you  have  to  pay  attention  to  me,  Mr.  Massey.  Mr.  Foster 
came  to  you  and  asked  you  for  your  files  to  prepare — to  respond  on 
behalf  of  the  Rose  Law  Firm  to  these  press  inquiries.  Did  he  ever 
come  back  to  you  and  ask  you  for  your  recollection  of  what  had 
happened  or  to^explain  to  him  what  was  in  the  files? 

Mr.  Massey.  No,  sir. 

Mr.  Chertoff.  Now  finally,  let  me  just — I  want  to  make  sure 
that  there's  no  dispute  on  the  record  about  this,  because  I  will  tell 
you,  Mr.  Massey,  in  many  ways  this  is  probably  the  most  impor- 
tant question  we've  addressed  in  your  examination,  and  I  don't 
want  to  sugarcoat  it. 

We  have  two  documents,  one  of  which  is  a  sworn  document,  one 
of  which  is  an  unsworn  document  but  still  under  color  of  law,  pro- 
vided by  Mrs.  Clinton,  her  answers  with  respect  to  how  this  work 
came  in,  and  you  understand,  Mr.  Massey,  we  have  Mr.  McDougal 
making  a  public  statement  to  the  press  that  he  gave  the  work  to 
the  firm  as  a  benefit  to  the  Clintons,  Mr.  Latham  indicated  that 
the  work  came  over  to  the  firm  because  it  was  McDougal's  decision 
to  do  something  for  his  friends. 

You  have  seen  what  Mrs.  Clinton's  version  is,  but  I  want  to  focus 
your  attention  very  specifically  on  some  things,  and  I  want  you  to 
bear  in  mind  in  answering  the  question  that  there  are  certain 
things  which  are  memorable  but  certain  things  are  quite  memo- 
rable in  an  attorney's  career  and  in  terms  of  what  an  attorney 
does. 

I  want  to  ask  you  this  in  respect  to  the  statement  in  Mrs.  Clin- 
ton's interview  that  she  recalled  Massey  came  to  her  and  asked  her 
to  be  the  billing  attorney,  which  was  a  normal  practice  when  an 
associate  was  handling  a  matter.  Did  you  go  to  Hillary  Clinton  in 
April  1985,  or  before  or  afterwards  and  ask  her  to  be  the  billing 
attorney  on  the  Madison  matter  that  you  were  working  on? 

Mr.  Massey.  I  told  you  before,  I  don't  believe  I  did.  I  have  no 
recollection  of  that. 

Mr.  Chertoff.  And  it's  something  you  would  recall  if  you  did? 

Mr.  Massey.  My  brain  works  in  funny  ways,  Mr.  Chertoff.  I 
think  I  would  recall  it. 

Mr.  Chertoff.  I  want  to  go  to  the  sworn  statement.  The  sworn 
statement  says,  "In  the  spring  of  1985  Massey  came  to  see  me," 
"me"  being  Hillary  Clinton,  "because  he  had  learned  that  certain 
lawyers  at  the  law  firm  were  opposed  to  doing  any  more  work  for 
McDougal  or  any  of  his  companies  until  he  paid  his  bill  and  then 
only  if  Madison  Guaranty  agreed  to  prepay  a  certain  sum  to  the 
firm  once  a  month  to  cover  fees  and  expenses."  Did  you  do  that? 

Mr.  Massey.  You  asked  me  earlier  the  best  question,  the  precise 
question,  which  was  did  I  go  to  her  with  a  proposal,  and  I  don't 
remember  anything  like  that. 

Mr.  Chertoff.  I  will  read  it  to  you  again.  "I  believe  Massey  ap- 
proached me  about  presenting  this  proposal  to  Jim  McDougal  be- 
cause he  was  aware  that  I  knew  him."  Did  you  go  to  Mrs.  Clinton 
about  presenting  this  proposal  to  do  work  for  the  Rose  Law  Firm 
to  Jim  McDougal? 

Mr.  Massey.  I  am  going  to  tell  you  what  I  said  earlier,  which  is 
I  could  have  had  a  conversation  with  her  of  this  substance.  I  had 
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talked  to  Latham,  he  said  it  is  up  to  McDougal  to  get  the  work. 
Would  you  chat  with  McDougal.  That's  possible.  Now,  specifically 
with  respect  to  that,  did  I  go  with  a  proposal  and  ask  her  to  be  the 
billing  attorney?  I  don't  believe  so. 

Mr.  Chertoff.  And  that's  because  Latham  didn't  even  have  the 
authority  to  enter  into  an  agreement  with  you  about  Rose  Law  rep- 
resenting Madison? 

Mr.  Massey.  Well,  and  in  light  of  the  statements  that  I  have 
read  today. 

Mr.  Chertoff.  The  fact  of  the  matter  is,  to  kind  of  cut  it  down 
to  the  most  common  sense  issue,  you  did  not  reach  an  agreement 
with  John  Latham  to  have  the  Rose  Law  Firm  represent  Madison 
Guaranty  Savings  &  Loan  in  any  matter? 

Mr.  Massey.  That's  broader  than  I  think  I'm  prepared  to  testify. 

Mr.  Chertoff.  Now  please  listen  again.  You  did  not  reach  an 
agreement 

Mr.  Massey.  An  agreement,  what  is  that? 

Mr.  Chertoff.  Yes.  You  did  not  reach  an  agreement  with  John 
Latham  that  the  Rose  Law  Firm  would  represent  Madison  Guar- 
anty Savings  &  Loan  in  any  matter;  is  that  correct? 

Mr.  Massey.  Again,  I  want  to  answer  your  question,  but  that's 
a  very  broad  statement.  I  agreed  to  perform  services  for  Madison, 
OK,  and  I  agreed  to  do  certain  things,  and  that — is  that  a  contract? 
Is  that  an  agreement? 

Mr.  Chertoff.  I  don't  mean  when  you  started  to  work  on  it  after 
the  firm  was  retained. 

Mr.  Massey.  I  understand. 

Mr.  Chertoff.  You  did  not  reach  an  agreement  to  have  the  firm 
retained,  have  the  Rose  Law  Firm  retained  by  Madison  Guaranty 
with  John  Latham;  correct? 

Mr.  Massey.  No,  sir,  I  don't  believe  so. 

Mr.  Chertoff.  Therefore,  you  were  not  able  to  bring  any  such 
agreement  in  to  Mrs.  Clinton  to  have  the  fee  arrangements? 

Mr.  Massey.  I  don't  have  any  recollection  of  that,  yes 

The  Chairman.  Mr.  Massey,  let  me  say  something  to  you.  You 
were  there,  a  first-year  associate,  if  you  had  brought  in  this  busi- 
ness, it  would  have  been  the  first  piece  of  business  I  think  you  tes- 
tified that  you  brought  into  the  firm;  right? 

Mr.  Massey.  That's  correct. 

The  Chairman.  You  would  have  remembered  that? 

Mr.  TvlASSEY.  That's  correct. 

The  Chairman.  You  don't  remember  bringing  that  business  into 
the  firm? 

Mr.  Massey.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Nothing  further,  Mr.  Chairman. 

Senator  Sarbanes.  Now,  Mr.  Massey,  as  I  understand  your  testi- 
mony, you  talked  to  Latham  about  getting  business  into  the  Rose 
Firm  from  Madison;  correct?  Because  Latham  had  been  asking  you 
lots  of  questions  about  securities  matters,  and  I  think  you  testified 
here  somewhere  that  Rose  was  you  thought  the  best  regional  secu- 
rities law  firm? 

Mr.  Massey.  We  were  one  of  the  best  around. 

Senator  Sarbanes.  Yes.  So  you  talked  to  Latham  about  that? 

Mr.  Massey.  Sure. 
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Senator  Sarbanes.  Mr.  Latham  then  told  you  look,  I  can't  decide 
that,  McDougal  decides  that? 

Mr.  Massey.  That's  what  he  told  me,  yes,  sir. 

Senator  SARBANES.  You  say  you  may  have  said  to  Mrs.  Clinton 
in  effect  here  is  a  chance  to  get  some  business  but  we  need  to,  as 
it  were,  kick  it  upstairs  in  order  to  get  the  business;  is  that  correct? 

Mr.  Massey.  That's  possible,  yes,  sir. 

Senator  Sarbanes.  It's  possible  that  you  did  that? 

Mr.  Massey.  Yes. 

Senator  Sarbanes.  So  the  statement  that  Massey  approached  me 
about  this  proposal,  and  I  don't  know  what  the  proposal  is,  but 

Mr.  Massey.  Mr.  Chertoff,  I  think,  is  trying  to  distinguish  be- 
tween did  I  talk  to  her  with  respect  to  how  we  were  going  to  bill 
them,  whether  we  get  a  retainer,  did  I  have  a  specific  engagement 
agreement  of  some  kind.  Sir,  I  don't  have  any  recollection  of  that 
happening.  I  don't  believe  it  happened  that  way.  Could  I  have  had 
a  conversation  with  her,  can  you  have  a  talk  with  Mr.  McDougal, 
that's  very  possible.  I  want  to — that's  my  testimony. 

Senator  Sarbanes.  So  the  issue  really  comes  down  to  whether 
the  use  of  this  language  "this  proposal,"  whether  it  reflected  some 
fully  developed  proposal  or  whether  the  reference  is  to  trying  to  get 
the  business?  And  in  any  event 

Mr.  Massey.  I  don't  know  what  she  meant  when  she  said  that. 

Senator  Sarbanes.  In  any  event,  either  way,  I  don't  see  where 
it's  a  highly  relevant  point,  to  be  very  candid  with  you.  As  I  under- 
stand your  testimony  here  today,  though,  is  you  tried  to  get  the 
business  out  of  Latham  and  you  may  have  gone  to  Mrs.  Clinton  to 
try  to — for  her,  saying  that  this  is  in  the  offing,  we  could  get  this 
business,  but  it  needs  somehow  to  be  brought  to  closure.  Now,  you 
say  such  a  conversation  could  have  happened;  is  that  correct? 

Mr.  Massey.  Could  have. 

Senator  Dodd.  If  my  colleague  would  yield,  we  are  using  the 
word  "proposal,"  and  I  think  to  the  average  person  a  proposal 
sounds  like  something  more  formal. 

Mr.  Chertoff.  It's  actually  in  Mrs.  Clinton's  sworn  statement. 

Senator  DoDD.  I  know  she  used  the  word  "proposal,"  and  I  am 
not  arguing  about  the  use  of  the  word,  but  I  think  how  people  in- 
terpret the  word,  and  if  you  hear  the  word  "proposal,"  it  has  a  note 
of  formality  to  it,  a  proposal  does.  I  think  what  some  people  are 
suggesting  or  at  least  implying,  what  you  have  testified  to,  Mr. 
Massey,  is  this  wasn't — you  don't  recall  any  formal  discussion  along 
these  lines? 

Mr.  Massey.  Yes,  sir.  No  engagement  letter,  no  engagement 
agreement. 

Senator  DoDD.  Which  would  be  normal  in  a  formal  proposal. 
That's  how  it  would  be  done? 

Mr.  Massey.  Mr.  Chertoff  asked  me  did  I  go  to  her  with  a  pro- 
posal in  hand,  which  I  think  he  read  to  me  from  a  deposition.  My 
interpretation  is  something  that  is  specific  with  respect  to  what 
we're  going  to  do  and  how  we're  going  to  bill  them  and  how  the  en- 
gagement is  going  to  operate.  That  is — when  I  testified  that  I  don't 
believe  it  happened  that  way,  that's  what  I'm  saying.  I  don't  recall 
that — I  don't  believe  that  happened. 
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Senator  DODD.  I  understand.  I  appreciate  that.  And  yet  if  the 
question  is  framed  with  the  notion  did  you  go  to  Mrs.  Chnton  and 
say  I've  talked  to  Latham,  Latham  thinks  that  we  can  have  this 
business,  but  it  isn't  his  decision  to  make,  it's  McDougal's  decision 
to  make,  now,  that's  a  different  proposal  and  one  that  you  don't 
have  a  recollection  of,  but  you're  not  denying  that  it  occurred? 

Mr.  Massey.  I'm  not  saying  that  didn't  happen.  That's  up  to  you- 
all  to  decide  whether  it's  a  proposal. 

Senator  DODD.  I  understand. 

Senator  Sarbanes.  Mrs.  Clinton  actually  said,  "As  I  recall, 
McDougal  agreed  that  Massey  could  proceed  with  the  work  and  in- 
formed me  he  would  arrange  to  pay  the  past  due  bill."  And  shortly 
thereafter  you  did  proceed  with  the  work,  did  you  not? 

Mr.  Massey.  I'm  not  sure  the  gap  of  time  between  when  we  were 
engaged  and  when  I  started  with  the  work.  It  looks  like  by  the 
time  records  that  we  were  engaged  and  I  started  working  pretty 
quickly  with  one  another. 

Senator  Sarbanes.  Let  me  ask  you  this  question.  You  are  now 
a  partner  and  you  supervise  associates;  correct? 

Mr.  Massey.  I  do. 

Senator  Sarbanes.  You  review  their  work  and  then  you  bill  for 
the  review,  of  course  the  associate  who  does  really  most  of  the  work 
also  bills  for  his  work;  right? 

Mr.  Massey.  Yes. 

Senator  Sarbanes.  Would  you  in  some  instances,  when  someone 
said  to  you,  well,  you  really  did  a  good  job  on  that,  say  well,  the 
associate  here  did  all  the  work?  Have  you  done  that  on  occasion, 
even  though  you  reviewed  his  work,  but  it's  basically  the  associate 
did  all  the  substantive  work.  You  reviewed  it,  you're  entitled  to  bill 
for  that  review  and  so  forth,  but  have  you  done  that  on  occasion? 

Mr.  Massey.  Some  associates  would  probably  argue  with  me  on 
that,  but  on  occasion  I  probably  have  given  associates  credit  where 
credit  it  due. 

Senator  Sarbanes.  That's  right.  Mrs.  Clinton  may  have  done 
that  in  this  instance  to  you  in  terms  of  your  work? 

Mr.  Massey.  It's  possible. 

Senator  Sarbanes.  Thank  you  very  much. 

The  Chairman.  I  think  Senator  Bennett  has  a  question. 

Senator  Bennett.  Obviously  I  don't  want  to  prolong  this,  but  one 
quick  question,  going  back  to  our  earlier  exchange,  which  may  now 
be  so  long  ago  that  you  don't  recall  it,  but 

Mr.  Massey.  At  least  it's  not  11  years.  Senator. 

Senator  Bennett.  No,  it  is  not.  I  must  say  I  am  impressed  with 
your  memory.  I  find  it 

Mr.  Massey.  I  have  nothing  to  hide.  I  have  a  very  good  memory. 

Senator  Bennett.  You  made  the  comment  that  only  the  client 
knows  ultimately  why  he  hired  the  law  firm,  and  I  read  to  you 
what  Mr.  McDougal  has  said  publicly.  My  question  is  this:  Without 
making  a  judgment  as  to  whether  McDougal  is  right  or  the  Presi- 
dent is  right  in  his  denial  of  McDougal,  is  there  anything  in  the 
McDougal  description  of  how  he  decided  to  hire  the  Rose  Law  Firm 
for  this  purpose  that  is  contradictory  to  your  experience? 

Mr.  Massey.  Sir,  you  mean  you're  asking  me  to  comment  on  the 
so-called  jogging  story? 
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Senator  Bennett.  McDougal — forgetting  the  sweating  and  the 
leather  chair,  McDougal  says  he  hired  the  Rose  Law  Firm  because 
Governor  Clinton  asked  him  to.  Do  you  have  any  experience 

Mr.  Massey.  I  can't  contradict.  I  have  no  idea  and  I  have  no  ex- 
perience. 

Senator  Bennett.  You  have  no  way  of  corroborating  that? 

Mr.  Massey.  No,  sir. 

Senator  Bennett.  But  your  experience  of  the  way  the  thing  was 
announced  within  the  firm,  nothing  would  come  up  that  would 
deny  that  either? 

Mr.  Massey.  Sir,  I  don't  recall  how  it  was  announced  within  the 
firm.  Typically  the  announcement  is  just  a  pink  sheet,  a  piece  of 
paper.  So  guns  didn't  go  off  and  I  don't  remember  there  being  a 
general  discussion. 

Senator  Bennett.  But  there  was  nothing  in  a  conversation  you 
had  with  Mr.  Latham  or  anybody  else  that  would  be  mutually  ex- 
clusive with  the  McDougal  description? 

Mr.  Massey.  I  can't  help  you  one  way  or  another  with  that  story, 
Senator  Bennett. 

Senator  BENNETT.  Thank  you. 

That's  all,  Mr.  Chairman. 

The  Chairman.  At  some  point  in  time  you  were  called  in  and  you 
had  a  meeting  with  some  of  the  people  at  the  bank,  one  of  them 
you  knew  and  one  of  them  had  been  a  student  of  yours,  et  cetera. 
Now  you're  at  the  law  firm.  Who  called  you  in? 

Mr.  Massey.  Who  called  me  in? 

The  Chairman.  Who  said  to  you,  Mr.  Massey,  we  have  this  pro- 
posal to  work  on.  Who  called  you  in,  do  you  recall? 

Mr.  Massey.  I  don't.  I've  been  asked  that  question  a  lot  of  times. 

The  Chairman.  You  don't  recall  if  Mrs.  Clinton  called  you  in? 

Mr.  Massey.  I  tell  you  this,  I  know  I  had  a  meeting  with  her 
very  early  in  the  engagement. 

The  Chairman.  You  didn't  meet  with  any  of  the  other  senior 
partners,  did  you? 

Mr.  Massey.  Sir,  are  you  asking  me  did  she  call  me,  did  I  attend 
a  meeting  in  which  she  was  there? 

The  Chairman.  Yes. 

Mr.  Massey.  It  appears  I  met  with  her.  Did  we  have  a  meeting 
that  she  told  me  the  work  is  here?  It's  possible. 

The  Chairman.  Did  she  assign  the  work? 

Mr.  Massey.  It's  possible. 

The  Chairman.  The  billing  records  indicate  she  had  done  some 
work  initially  before  you  got  started? 

Mr.  Massey.  Same  day,  I  think. 

The  Chairman.  Same  day,  contemporaneously.  If  you  had 
brought  the  client  in,  you  would  know  that  you  brought  the  client 
in,  we  went  over  that.  First-year  associate,  8  months,  you  would 
have  known  that,  it  would  have  been  memorable,  wouldn't  it?  Yes 
or  no? 

Mr.  Massey.  Yes. 

The  Chairman.  Mr.  Massey,  this  isn't  easy  for  us  and  it  must  be 
extraordinarily  difficult  for  you,  given  the  totality  of  your  cir- 
cumstances in  terms  of  where  you  work  and  your  relationship  with 
your  fellow  associates.  I  want  to  thank  you  for  your  candor  and 
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being  as  honest  as  possible.  Some  of  us  have  different  interpreta- 
tions. Some  will  speculate  about  what  certain  people  were  thinking, 
but  you  can't  testify  to  people's  state  of  mind,  so  that  really  places 
you  in  a  difficult  position.  So  you  certainly  handled  yourself  well, 
and  I  certainly  want  to  thank  you  for  your  cooperation. 

Senator  Sarbanes,  if  you  have  anything? 

Senator  Sarbanes.  Mr.  Chairman,  just  let  me  observe  that  the 
report  of  the  Pillsbury  Madison  &  Sutro  on  this  retainer,  and  the 
suggestion  that  the  retainer  was  paid  because  the  Clintons  wanted 
the  money  rather  than  for  services  rendered,  and  the  report  then 
refutes  that  assertion.  I  mean  this  is  the  McDougal  story  about 
Clinton,  and  it  goes  on  and  sets  out  three  reasons  why  this  sugges- 
tion would  be  wrong.  They  analyze  it  as  an  advance  fee  payment 
if  services  were  rendered,  that  the  unused  portion  was  returned,  as 
I  understand  it,  from  the  law  firm  to  McDougal,  and  third,  that  in 
light  of  the  failure  for  them  to  have  paid  previous  bills,  they  could 
hardly  be  blamed  for  seeking  advance  payments  for  agreeing  to 
represent  McDougal  once  again.  But  this  report,  I  gather,  has  now 
been  released  and  is  now  publicly  available.  This  is  the  one  I  think 
that  cost  what  $4  million  to  the  RTC  to  have  done? 

The  Chairman.  I  think  we  overpaid  them. 

Senator  Sarbanes.  Actually  it  addresses  a  preferred  stock  offer- 
ing on  the  brokerage  work  which  Mr.  Massey  has  been  talking 
about  here  today. 

Senator  DODD.  If  my  colleague  would  yield  on  that,  let  me  tell 
you,  if  this  report  that  they  spent  2  years  on  at  the  cost  of  $4  mil- 
lion had  reached  a  different  conclusion,  we  would  be  gagging  on  it, 
it  would  have  been  literally  disseminated  everywhere.  That's  the 
point  here. 

Here  is  a  report  that  exonerates  them  at  least  on  the  civil  side 
of  this,  and  it  is  sort  of  buried  away  instead  of  trying  to  get  it  out. 
That's  the  difference  here.  That's  why  I  raised  the  issue  earlier.  I 
mean,  we  all  know  as  a  matter  of  fact,  had  that  firm,  the  Stevens' 
firm,  charged  the  Clintons  with  illegality  in  these  areas,  this  would 
have  been  absolutely  everywhere  in  the  country,  all  over  the  place. 
The  fact  that  it  exonerates  them,  we  don't  hear  about  it.  That's  the 
concern. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Just  one  last  point  which  seems  obvious  to  me. 
How  many  people  were  in  the  securities  area  of  your  firm  back  at 
the  time  this  matter  came  in? 

Mr.  Massey.  People — lawyers? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Massey.  Associates,  partners 

Mr.  Ben-Veniste.  Partners  and  associates. 

Mr.  Massey.  Bear  with  me — 12  to  15. 

Mr.  Ben-Veniste.  Twelve  to  15  and  you  were  more  or  less  at  the 
bottom  of  the  food  chain? 

Mr.  Massey.  Absolutely. 

Mr.  Ben-Veniste.  Yet  when  the  matter  came  in,  there  wasn't 
any  question  but  that  it  was  going  to  be  Rich  Massey  who  was 
going  to  get  this  matter  to  work  on;  correct?  So  there  can  be  no  in- 
ference other  than  there  was  a  direct  relationship  to  the  conversa- 
tions that  you  had  had  with  Latham,  the  fact  that  immediately  you 
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go  and  you  get  guidance  from  one  of  the  senior  partners  in  your 
firm  on  the  very  first  day  that  any  work  is  done  on  this,  correct, 
from  Mr.  Baledge,  is  it? 

Mr.  Massey.  Baledge  was  a  senior  associate  at  the  time. 

Mr.  Ben-Veniste.  Senior  associate  at  the  time,  that  you  were 
going  to  get  the  responsibility  for  this  matter  from  the  securities 
group  standpoint.  That  wasn't  a  coincidence  in  your  mind,  was  it? 

Mr.  Massey.  I'm  sorry,  I  don't  follow  you. 

Mr.  Ben-Veniste.  You  were  assigned  to  the  case,  even  though 
you  were  at  the  bottom  of  the  food  chain  in  the  securities  depart- 
ment; correct?  It  isn't  as  though 

Mr.  Massey.  I  was  assigned  because  I  was  at  the  bottom  of  the 
food  chain?  I'm  sorry 

Mr.  Ben-Veniste.  No.  It  isn't  as  though  this  was  the  luck  of  the 
draw,  some  lottery,  the  Rose  Law  Firm  lands  a  new  client,  Madison 
Bank,  and  they  say  let's  spin  the  wheel  and  see  which  person  of 
the  dozen  in  the  securities  department  gets  assigned  this  matter. 
Quite  clearly,  it  went  immediately  to  you. 

Mr.  Massey.  I'm  just  going  to  say  that  Latham,  which  this  is  the 
first  time  I  saw  this  testimony,  he  said  he  asked  for  me. 

Mr.  Ben-Veniste.  And  quite  clearly  all  of  this  came  together  on 
the  basis  of  the  fact  that  you  had  pitched  Latham  for  the  business, 
Mrs.  Clinton  had  had  the  relationship  with  McDougal  and  the  case 
came  in  and  you  were  assigned  to  do  the  work?  Fair? 

The  Chairman.  Don't  open  that  door.  He  has  already  answered 
that  question.  The  record  is  pretty  clear,  Counselor,  as  it  relates  to 
his  answers. 

Mr.  Ben-Veniste.  Don't  answer  my  question. 

The  Chairman.  Well,  if  you  assume  that  we  will  go  right  back 
and  ask  again  to  look 

Mr.  Massey.  Would  you  repeat  the  question? 

Mr.  Ben-Veniste.  Isn't  it  a  fair  conclusion  to  reach  that  on  the 
basis  of  your  relationship  with  Mr.  Latham  and  the  free  advice 
that  you  had  given  him  before,  the  fact  that  you  pitched  Mr. 
Latham  for  the  business  on  behalf  of  the  Rose  Firm,  the  fact  that 
Latham  said  he  didn't  have  the  relationship  with  Mr.  McDougal — 
that  he  did  not  have  the  decisionmaking  authority,  that  that  was 
Mr.  McDougal's  bailiwick,  that  you  knew  that  Mrs.  Clinton  had  an 
acquaintance  with  Mr.  McDougal,  given  all  of  those  circumstances, 
isn't  it  a  fair  conclusion  that  this  was  a  team  effort  to  bring  a  new 
client  into  the  firm  in  which  you  played  a  not  insignificant  role? 

Mr.  Massey.  "Team  effort"  meaning  there  was  more  than  one 
person  trying  to  get  the  work? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Massey.  Sure. 

Mr.  Ben-Veniste.  Nothing  further. 

Mr.  Massey.  I  have  testified  that  I  pitched  the  business,  and — 
so  I  can  answer  the  question.  I  testified  that  I  pitched  the  business, 
so  I  guess  if  Mrs.  Clinton  asked  for  the  business  and  I  asked  for 
the  business,  that's  a  team  effort. 

Mr.  Ben-Veniste.  There  you  go. 

Mr.  Massey.  That's  your  definition.  That's  fine. 

The  Chairman.  We're  not  going  to  pursue  that  any  further,  and 
again  Mr.  Massey,  I  want  to  thank  you  for  your  candor.  The  Com- 
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mittee  will  have  to  hear  the  testimony  of  others,  and  then  consider 
all  the  testimony.  You  must  listen  to  all  the  other  testimony  in 
order  to  make  those  judgments.  I'm  not  going  to  ask  you  to  make 
that  judgment. 

I  thank  my  colleagues.  Mr.  Clark,  we  will  try  to  accommodate 
your  schedule,  as  well  as  the  Committee's  to  give  you  an  oppor- 
tunity to  testify.  We  will  work  with  the  Minority.  I  don't  think  the 
Minority  wants  to  break  now  and  then  come  to  you  but  we  are  cer- 
tainly willing  to  receive  your  testimony. 

Senator  Sarbanes.  Mr.  Chairman,  we  understand  these  folks 
need  to  catch  a  plane,  otherwise  they  run  the  risk  of  being  snowed 
in  given  the  weather  forecast,  and  we  have  gone  much,  much 
longer  than  I  ever  anticipated.  We  do  want  Mr.  Clark  here. 

The  Chairman.  I  agree. 

Senator  Sarbanes.  We  will  work  with  you  to  get  him,  I  assume 
next  week  if  possible. 

The  Chairman.  If  we  can  do  it  next  week. 

Senator  Sarbanes.  I  think  his  testimony  is  relevant  and  perti- 
nent at  this  point  in  time. 

The  Chairman.  Why  don't  we  work  it  out  with  the  Committee's 
schedule  as  well  as  Mr.  Clark's  so  that  he  does  not  come  next  week 
and  then  the  following  week.  There  are  several  witnesses  that  we 
still  want  to  examine  so  that  when  we  do  examine  Mr.  Clark,  we 
can  be  as  thorough  and  comprehensive  as  possible  and  complete  it 
in  one  sitting,  but  I'll  leave  it  to  the  Committee  staff  to  work 

Senator  Sarbanes.  I  think  we  need  to  give  some  thought  to  it. 
I  don't  think  we  ought  to  have  the  situation  in  which  we  have  a 
witness  at  the  table  who  can't  give  an  answer  and  a  lot  of  to-do 
is  made  about  the  not  being  able  to  answer,  when  if  Mr.  Clark  was 
here,  he  could  provide  the  answer,  in  terms  of  an  orderly  process. 

The  Chairman.  Let  me  simply  say  that  the  issues  of  most  con- 
cern certainly  were  within  Mr.  Masse/s  but  not  Mr.  Clark's  knowl- 
edge, so  Mr.  Massey  was  the  proper  witness  to  examine,  and  that's 
why  he  was  scheduled.  He  knows  what  he  said,  he  knows  what 
work  he  did,  he  knows  how  this  work  to  the  best  of  his  ability  came 
about,  and  he  knows  who  brought  the  client  in  and  who  didn't.  He 
testified  to  the  best  of  his  ability.  I  don't  think  Mr.  Clark,  unless 
he's  going  to  tell  us  next  week,  will  testify  that  he  brought  the  cli- 
ent in  or  that  he  knows  anything  different.  He  certainly 

Mr.  Massey.  He  better  not,  Mr.  Chairman. 

The  Chairman.  I  didn't  think  he  was  going  to,  so  that's  why  we 
tried  to  limit  this  particular  panel.  As  I  said,  we  would  be  willing 
to  take  a  break  and  come  back  but  obviously  the  weather  is  such 
that  both  Mr.  Massey  and  Mr.  Clark  want  to  catch  a  plane  and  get 
out  of  here  and  not  get  snowed  in,  but  we'll  give  you  an  opportunity 
and  try  to  do  it  within  your  schedule,  Mr.  Clark. 

Mr.  Clark.  Senator  D'Amato,  I  will  say,  I  will  certainly  work 
with  the  Committee  with  my  schedule.  I  was  here  for  one  reason 
and  one  reason  only  and  that's  because  I  am  Chief  Operating  Offi- 
cer of  the  Rose  Law  Firm  and  one  of  my  partners  was  called  to  tes- 
tify. I  intend  to  be  here  when  any  one  of  my  partners  testify.  I  was 
not  here  to  testify,  I  was  here  for  Mr.  Massey. 
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The  Chairman.  All  right.  Very  good.  That  was  our  understand- 
ing. We  did  not  know  or  think  that  there  would  be  any  need  to  go 
into  anything  that  would  be  particularly  within  your  knowledge. 

Having  said  that,  we  will  certainly  look  to  those  areas  that  we 
might  be  examining  for  you  and  the  other  members  of  the  firm  and 
we  will  try  to  work  cooperatively  with  you  so  that  we  don't  have 
you  coming  back  and  forth. 

The  Committee  stands  in  recess. 

Senator  Sarbanes.  When  will  we  meet  again,  Mr.  Chairman? 

The  Chairman.  Tuesday. 

Senator  Sarbanes.  What  time? 

The  Chairman.  At  10  a.m. 

Senator  Sarbanes.  And  the  panel? 

The  Chairman.  Kennedy,  Eggleston,  and  Lindsey. 

Senator  Sarbanes.  I  understood  you're  going  to  have  hearings  on 
Wednesday  and  Thursday  as  well? 

The  Chairman.  Thursday  as  well. 

Senator  Sarbanes.  Not  Wednesday? 

The  Chairman.  Thursday,  Carolyn  Huber. 

Senator  Sarbanes.  Could  I  suggest  that  Counsels  meet,  Mr. 
Chairman,  to  try  to  project  forward  the  hearing  schedules?  I  think 
we  need  to  do  some  careful  work  on  this. 

The  Chairman.  I  agree.  We  stand  in  recess. 

[Whereupon,  at  3:36  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  10  a.m.,  on  Tuesday,  January  16,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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UNITED    STATES    OF    .\MERICA 


co^^FrDE^^'rAL 


WASHINGTON ,     D .    C . 


^TTER   OF: 

Nadison   Guaranty  Sav:.ngs 

_i   Loan  Association    (723  6) 
McCrory,    Arkansas 


ORDES.  OF    INVESTIGATION 
(Fen.    4,     liaJ) 


INTERi^OGATORTf    RESPONSES    OF 
HILLARY    RODHAM   CLINTON 


Incerrocacorv  No.    1:      DESCRIBE   each   and  every  occasipn 
efore   August   1978   on  which   YOU: 


(a)       Bouchc    real    estate; 


at  5419 


In  late  1976,  my  husband  and  I  purchased  a  residei\ce 
IJ  Street  in  Little  Rock,  Arkansas. 

(b)  Obtained  bank  financing  for  a  real  estate  acquisition; 
My  husband  and  I  financed  the  1976  purchase  of  our  Little 

Rock  home  with  a  mortgage  loan  from  Capital  Saving^  i  Loan 
Association  of  Little  Rock. 

(c)  Sold  real  estate; 
I  can  recall  no  such  occasion  prior  to  August,  19' 

(d)  Invested  in  real  estate  (including  any  investmeAts  in 
doi-p6rations  and  partnerships  that  dealt  primarily  in  reaJ 
estate) .   In  answering  this  interrogatory,  be  sure  to  DESCRIBE 
th|B  real  estate  transactions  referred  to  in  documents  DKRT900707, 
qgiT900715  and  DKRT900716.^ 


For  ease  of  reference,  I  attach  to  these  interrogatory 
responses  the  documents  which  the  RTC  appended  Co  ic 
interrogatories.   These  documents  are  marked  with  caD 


DKSN000767 


I 


41-382  97-5 


n 


Incerrseaccir/   No. 
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Wich   rssoec: 


C0KF~DE?rTr:^r. 


:o    Che  Rcse  Law  fir:n's 


senrssencacion  c:  MADISON  GUARANTY  i.i  19  9  5  and  1386 

I     ra-^ Mgs;;jrlr'5 Cl-r.c-sn  chs  lavn/er  respcr.ai^le  f-erobca.in.i.-c 

hj^:^_bus ines s  for"  the  Rose  Law  Firrr.?   If  not,  who  was? 

The  Rose  Law  Firm  had  firsc  rapresenced  Jim  McDoucal  in 

4bou2'T.S81  wich  respecc  co  ^.icigacicr.  arising  ouc  o"T~~^s  purchase 


of /Che  Bank  of  Kingscon. 


did 


I  recall  chac  Jim  disputed  c he  amount  of  his  final  bill  and 
refused  co  pay  che  entire  amount  requested. 


To  the  best  of  my  reco, 
GmTa  n.cy- ;-'-. 


Hose^^>L^ 


not  work  on  the  1981  matter,  but 

\    I 


lection,  a^aapresident  of  Madison 


cy-;----Jbhn  Lacham,  who  vas  a  friend  of.  an  associace/at  the 


jjg^t^irni,. ..Richard.  Massey,  became  incerested  in 


,i 


Madisonsc Guaranty  issue  some  kind  of  preferred  scock  to  raise 
dagg^isiife'..^  Lacham  had  spoken  Co  Massey  abcuc  doing  che  relaced 

Li."wark.   In  che  spring  of  1985,  Massey  came  Co  seeXme  because 
ie / had  learned  that  certain  lawyers  at  the  law  firm  were<:ppcsed 
CO  doing  any  more  work  for  Jim  McDougal  or  any  of  his  companies 
until  he  paid  his  bill  and  Chen  only  if  Madison  GuaranCy  agreed 
to  prepay  a  cercain  sum  Co  Che  firm  once  a  monch  co  cover  fees 
and  expenses.   Under  such  an  arrangemenc,  che  firm\ could  be 
cSsVred  chac  Madison  Guarancy  was  staying  currenc  wiCn.  regard  co 
paying  for  che  new  work  chac  the  firm  might  do  for  it.  \ 

I  believe  Massey  approached  me  cibout  presenting  this\ 


froposal  Co  Jim  McDougal  because  he  was  aware  that  I  knew  him.   I 
aopreed  Co  go  see  McDougal.   I  visiced  him  ac  his  office  on  April 
23,  1985,  and  Cold  him  Chac  I  underscood  Lacham  wanced  Massey  co 
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OFFICIAL  RECORD  OF  INTERVIEW 

OFFICE  OF  INVESTIGATIONS 
OFFICE  OF  INSPECTOR  GENERAT. 


:aSE  NUMBER:  1094-096 

PARTICIPANTS :  ^B^B^^^^BI^B^  .  Senior  Special  Agent.  FOIC  OIG:^H 
■■■■■^pSenior  Special  Agent.  FDIC  OIG;  Hillary  Rodham  Clinton:  Oavic 
■:.  Kendall.  Esq.;  Nicole  Seligman.  Esq. 

3ATE/TI.ME/L0CATI0N :   November  10.  1994;  0930  to  1030;  The  Treaty  Room, 
Vhite  House  residence.  1600  Pennsylvania  Avenue.  Washington,  D.  C. 


INTERVIEW  CONDUCTED:   XXXX   In  Person 


By  Phone 


PURPOSE:        To  interview  Hrs .  Clinton  regarding  her  former  employment  a 
:he  Rose  Law  Firm.  Little  Roclc.  Arlcansas 


RESULTS  :        The  interview  of  Krs .  Clinton  began  after  SSAiBm^^and 

flBHB^identif ied  themselves  orally  and  by  displaying  thei: 
credentials.   At  the  outset  of  the  interview,  Mrs.  Clinton 
declined  to  be  placed  under  oath  regarding  the  information 
to  be  discussed.   It  was  also  explained  that  the  interview 
was  intended  to  obtain  clarification  or  supplemental 
information  to  a  sworn  affidavit  Mrs.  Clinton  executed 
September  16.  1994.   The  affidavit  was  provided  in  response 
to  a  number  of  quea C jgwe  previously  provided  to  Mrs.  Clintor 

3y  the  FOIC  OIG. 

■ITS.  Clinton  was  asked  when  and  under  what  circumstances  she  met  Dan 
'..asater.   Mrs.  Clinton  aclcnowledged  having  met  Mr.  Lasater  on  approximately 
cwo  occasions  but  was  uncertain  as  to  the  exact  circumstances.   She 
recalled  that  it  may  have  been  in  conjunction  with  a  school  function 
involving  her  daughter  Chelsea  and  one  or  more  of  Mr.  Lasater' s  children 
vho  attended  the  same  school  in  Little  Rock.   Mrs.  Clinton  indicated  she 
^ad  no  professional  or  business  relationship,  including  any  legal 
representation  at  any  ti««,  of  Mr.  Lasater.   She  stated  she  had  no  way  of 
knowing  what,  if  any,  relationship  President  Clinton  may  have  or  have  had 
vith  Mr.  Lasater. 

"js.  Clinton  was  asked  regarding  Mr.  Lasater' s  private  airplane  and  usage 
of  that  aircraft.   She  stated  she  never  travelled  on  Mr.  Lasater' s  airplane 
and  had  no  knowledge  of  President  Clinton  having  travelled  on  Mr.  Lasater' s 
olane.   Mrs.  Clinton  was  shown  flight  logs  for  Mr.  Lasater's  plane  which 
'ncluded  then  Governor  Clinton  and  others;  Mrs.  Clinton  stated  she  had  no 

collection  of  these  trips.   Mrs.  Clinton  also  indicated  she  had  no 
.^uowledge  of  Roger  Clinton  having  travelled  on  Mr.  Lasater's  plane.   Shown 
some  of  the  passengers  naaes.  Mrs.  Clinton  identified  Dick  Kelley  as  the 
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.lusband  of  President  Clinton's  mother,  Virginia  KeLley.  she  also  identifiec 
■ mda  Lasater  as  Dan  Lasater's  wife. 

.»irs  .  Clinton  indicated  she  had  no  knowledge  or  recollection  regarding  Mr. 
Lasater  having  sold  his  company  in  1986  and  did  not  recall  having  performed 
any  legal  work  relating  to  the  Lasater  and  Company  lawsuit  involving  First 
American  Savings  and  Loan.   Specifically,  she  indicated  having  no 
recollection  participating  in  the  settlement  negotiations  related  to  this 
lawsuit  or  ever  having  discussed  this  matter  with  Mr.  Lasater.   She  stated 
she  never  performed  any  legal  services  work  for  Mr.  Lasater.   Further.  Mrs. 
Clinton  indicated  she  did  not  ever  discuss  the  lawsuit  with  anyone  outside 
the  RLF. 

Mrs.  Clinton  was  asked  several  questions  related  to  the  First  American 
Savings  and  Loan  Association  v  Lasater  and  Company  suit  which  was  filed  in 
October  1985.   Mrs.  Clinton  stated  she  had  no  recollection  of  that 
litigation  but  had  been  informed,  probably  by  Mr.  Kendall,  that  Vincent 
Foster  handled  the  matter.   Mrs.  Clinton  was  shown  a  copy  of  the  document 
and  asked  why  she  signed  a  pleading  and  a  motion  on  behalf  of  Mr.  Foster 
instead  of  Michael  Bennett,  an  attorney  who  normally  assisted  Mr.  Foster, 
.".rs .  Clinton  was  uncertain  as  to  why  she  signed  the  documents  and  did  not 
even  recall  having  done  so  but  indicated  it  was  normal  RLF  practice  for  a 
partner  to  sign  such  documents  and  Mr.  Bennett  was  an  Associate.   Mrs. 
Clinton  related  she  had  no  knowledge  or  recollection  of  the  issue  of  an 
amended  complaint  or  the  original  complaint  and,  accordingly,  was  unable  to 
""rovide  any  information  regarding  these  issues. 

Mrs.  Clinton  stated  she  was  unaware  of  any  information  regarding  Mr. 
Lasater  having  sold  his  interest  in  Lasater  and  Company  before  the  time  she 
worked  the  two  hours  which  were  billed  to  the  FSLIC .  Further,  in  response 
to  the  question  of  whether  Mr.  Foster  had  done  so,  Mrs.  Clinton  stated  she 
did  not  recall  whether  Mr.  Foster  circulated  a  memorandum  to  RLF  attorneys 
querying  the  staff  regarding  possible  conflicts  of  interest.   She  stated 
her  opinion  would  be  that  whatever  procedures  were  normally  followed  at  the 
RLF  were  probably  also  followed  in  the  First  American  matter  which  was 
principally  handled  by  Hr.  Foster. 

Mrs.  Clinton  was  asked  to  describe  her  relationship  with  Ms.  Patsy 
Thomasson.   She  stated  she  met  Ms.  Thomasson  at  the  time  of  Mrs.  Clinton's 
arrival  in  Little  Rock,  probably  in  the  late  1970's.   She  stated  Ms. 
Thomasson  was  active  in  the  Arkansas  Democratic  Party  politics  where  she 
was  working  for  Senator  David  Prycr.   She  recalled  that  she  and  Ms. 
Thomasson  used  the  same  hairdresser  and  they  became  friends.   Mrs.  Clinton 
learned  that  Ms.  Thomasson  was  working  for  Dan  Lasater  although  Mrs. 
Clinton  was  unaware  of  any  RU"  attorney,  including  herself,  having  ever 
provided  her,  Mr.  Lasater  or  the  company  any  legal  advice  or 
representation.   She  recalled  that  Ms.  Thomasson  had  a  position  of 
apparently  great  responsibility  with  Mr.  Lasater's  company  and  that  it 
occasionally  became  stressful  for  Ms.  Thomasson  particularly  during  the 
time  when  she  was  caring  for  her  elderly  mother  who  was  very  ill  and  later 
-iied. 

Mrs.  Clinton  stated  she  was  unaware  if  Ms.  Thomasson  had  power  of  attorney 
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ile  Mr.  Lasater  was  in  prison  m  1987.   she  stated  she  never  discussec 
"   First  American  v.  Lasater  Lawsuit  with  Ms.  Thomasson  or  Mr.  Lasater 

a.  Clinton  was  asked  several  questions  relative  to  RLF  work  regarding 
me  Federal  Savings.   Mrs.  Clinton  indicated  she  had  no  knowledge  or 
collection  regarding  any  matters  involving  Home  Federal  and  is  unaware  of 
er  having  done  any  work  on  this  iratter  or  having  been  involved  in  any 
ttlement  negotiations.   She  stated  she  does  not  recall  ever  discussing 
e  Home  Federal  case  with  anyone,  particularly  Mr.  Lasater  or  Ms . 
omasson.   She  had  no  recollection  regarding  Tom  Mars,  a  former  RLF 
torney,  being  substituted  as  counsel  for  United  Capital  after  Mr.  Lasater 
jained  control  of  the  company. 

3.  Clinton  was  then  asked  several  questions  regarding  the  RLF  doing  work 
jarding  Madison  Guaranty  Savings  and  Loan  Association  and  related  actions 
RLF  attorneys.   First,  Mrs.  Clinton  was  asked  whether  Webster  Hubbell 
It  a  memorandum  to  other  RLF  attorneys  regarding  conflicts  of  interest 
.or  to  agreeing  to  litigate  the  Madison  lawsuit  against  Frost.   Mrs. 
.nton  said  she  did  not  specifically  recall  this  having  been  done  although 
.s  would  be  the  normal  practice  and  probably  what  was  done  in  this  case. 
;.  G-l-i-nton"'indicated  she  did  not  consider  herself  to  be  the  attorney  of 
ord  for  Rose's  representation  of  Madison  before  the  ASD  and  presumed  it 
be  Rick  Massey.   She  recalled  Massey  came  to  her  and  asked  her  to  the 
ling  attorney  which  was  a  normal  practice  when  an  associate  was  handling 
.atter.   She  said  that  she  believed  Madison  (then  as  Madison  National 
k)  had  been  a  client  of  the  RLF  since  1982  and  that  Vincent  Foster  had 
n  the  responsible  attorney.   Later,  in  1985,  Mrs.  Clinton  recalled 

on  (individual  unknown)  approached  Rick  Massey  regarding  a  preferred 
_x  offering  m  an  effort  to  raise  capital. 

arding  Rose  working  on  the  Frost  litigation,  Mrs.  Clinton  stated  she  did 

think  it  was  a  conflict  of  interest  because  of  Rose's  prior  work  on 
ison  involving  the  Arkansas  Securities  Department.   Mrs  Clinton 
icated  that  it  would  have  been  normal  to  advise  Webster  Hubbell 
irding  her  work  involving  the  Arkansas  Securities  Department  although 

has  no  memory  of  doing  so.   She  believed  that  Rick  Massey  probably 
<ed  to  Hubbell  about  this  issue.   Regarding  the  Frost  litigation  which 

handled  by  RLF,  Mrs.  Clinton  was  asked  if  she  recused  herself  from  this 
:er.   She  did  not  recall  recusing  herself  from  this  mater  although  she 

recuse  herself  from  all  matters  involving  the  State  of  Arkansas  because 
ler  husband's  position  as  governor.   Mrs.  Clinton  stated  she  does  not 
-eve  Rose  had  a  conflict  of  interest  regarding  Madison. 

Clinton  indicated  she  has  known  Beverly  Bassett  Schaeffer( Arkansas 
irities  Department)  and  her  family  for  approximately  20  years.   When 
:  Massey  prepared  a  letter  to  Ms.  Bassett  Schaeffer,  Mrs.  Clinton's  name 
used  as  the  RLF  contact  because  she  was  a  partner  and  Massey  only  an 
>ciate . 

arifiinfcOAsyaa  .shown  a  January  30,  1986  RLF  bill  to  Madison  Guaranty  for 
70;c  she  did  not  recall  the  matter  but  presumed  her  name  was  listed  as  a 
ing  partner. 

Clinton  was  shown  a  January  23,  1986  memo  from  Rick  Donovan  re  Madison 
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Guaranty  v.  IDC.  She  recalled  the  issue  pertained  to  researching  townships 
and  the  topic  of  "wet/dry"  licensing  approval  for  alcohol  consumption.  she 
stated  this  matter  was  handled  by  Ricic  Donovan. 

Mrs.  Clinton  was  asked  regarding  discussions  with  RLF  attorney  Carol  Arnolc 
and  a  client  who  had  painted  a  portrait  for  Madison  Guaranty.   She  stated 
she  did  not  recall  any  discussions  regarding  this  matter. 

Regarding  Webster  Hubbell  and  the  Ward  family,  Mrs.  Clinton  said  she  knew 
Seth  Ward  as  Mrs.  Susie  Hubbell 's  father.   She  did  not  know  what  Deta 
Corporation  was  but  acknowledged  knowing  that  P.  0.  M. ,  Inc.  was  a  Rose 
client.   She  indicated  Webster  Hubbell  and  other  lawyers  at  the  firm  did 
work  for  POM.   She  said  she  believed  Hubbell  also  represented  Seth  Ward  as 
an  individual  on  many  issues.   Mrs.  Clinton  stated  she  did  not  recall  ever 
having  personally  worked  with  or  for  Webster  Hubbell  on  any  issues 
involving  POM.  although  she  stated  Mr.  Kendall  told  her  she  probably  did  do 
some  work  on  it.   She  stated  she  was  unaware  of  Mr.  Hubbell  being  a 
corporate  official  of  POM  and  was  unaware  of  any  "firewall"  which  may  have 
been  arranged  at  the  RLF  regarding  Mr.  Hubbell  and  Ward.   Further,  she 
stated  she  was  unaware  that  Mr.  Ward  had  filed  suit  against  Madison. 

Mrs.  Clinton  was  asked  when  was  the  last  time  she  spoke  with  Mr.  Hubbell. 

She  indicated  it  was  several  weeks  ago  when  he  attended  a  surprise  birthday 

party  for  her  at  the  White  House.   She  stated  she  has  never  discussed  any 

issues  regarding  Madison  Guaranty  or  other  matters  currently  being 
investigated. 

Mrs.  Clinton  was  asked  about  her  relationship  with  Harold  Ickes .   She 
stated  she  has  known  him  for  approximately  20  years.   She  did  not  recall 
how  he  niay  have  been  involved  in  any  POM  issues  but  opined  she  may  have 
referred  some  legal  work  to  Mr.  Ickes'  New  York  firm. 

Regarding  Patricia  Heritage,  Mrs.  Clinton  indicated  she  knows  her  and  that 
she  had  been  hired  by  the  RLJ  Commercial  Section.   She,  however,  was  not  a 
part  of  any  conversations  which  may  have  been  conducted  at  the  RLF 
involving  whether  or  not  to  hire  Ma.  Heritage. 

Mrs.  Clinton  was  asked  about  Ms.  Jenny  Baldridge  Speed.  She  acknowledged 
knowing  her  as  Gary  Speed's  wife  but  stated  she  was  unaware  Ms.  Speed  had 
been  a  part  owner  of  Madison. 

Mrs.  Clinton  was  also  asked  questions  about  having  worked  on  Penn  Square 
Savings  and  Loan  and  Savers  Savings  and  Loan;  she  stated  she  did  not  recall 
having  worked  on  either  of  these  institutions  .   Specifically,  regarding 
Penn  Square,  she  has  no  recollection  of  ever  working  on  a  lawsuit  involving 
Southwest  Drilling  Associates . 

Mrs.  Clinton  was  asked  about  Lee  Bowman  and  First  South  Savings  and  Loan 
Association;  Mrs.  Clinton  indicated  she  had  no  recollection  of  this  matter 
although  she  stated  she  does  know  Mr.  Bowman. 

Regarding  Babcock  loans  and  Madison  Guaranty,  Mrs.  Clinton  stated  she  only 
lad  a  vague  recollection  of  this  matter  and  that  it  was  somehow  related  to 
Madison . 
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Mrs.  Clinton  was  asked  if  she  ever  represented  Jim  Guy  Tucker  and  she  sa^c 
she  had  not;  she  was  also  asked  about  the  Castle  Grande  sewer  project  and 
indicated  she  was  faaiiliar  with  the  name  but  had  no  other  knowledge  of  thi 
matter. 

Regarding  FirstSouth  Savings.  Mrs.  Clinton  recalled  there  were  issues 
involving  C.  Joseph  Giroir,  a  former  Rose  partner,  but  was  unaware  of  what 
those  issues  may  have  been.   She  stated  she  had  no  involvement  with  the 
rSLIC  and  any  negotiations  involving  FirstSouth  or  Mr.  Giroir. 

Mrs.  Clinton  was  asked  to  describe  her  present  contacts  with  the  RLF  and/o: 
attorneys  assigned  there.   She  stated  that  she  has  had  no  professional  or 
business  dealings  with  the  RLF  or  any  of  its  attorneys  since  coming  to 
Washington  in  January  1993.   She  has  had  occasional  personal  contacts  on  a 
few  occasions  with  a  few  of  the  attorneys.   For  example,  she  said  she  met 
with  Carol  Arnold  recently  while  she  (Mrs.  Clinton)  was  in  Seattle. 

Mrs.  Clinton  was  asked  if  she  had  any  other  information  she  would  like  to 

relate  regarding  any  of  the  subjects  discussed  or  described  in  her 

affidavit.   She  indicated  she  had  no  further  information  to  relate  and  the 
interview  was  concluded  at  10:33  a.m. 


END  or  RECORD  OF  INTERVIEW;  PAGE  5  OF  5 
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I.  INTRODUCTION. 

On  February  4,  1994,  the  Resolution  Tmst  Corporation  ("RTC")  issued 
an  Order  of  Investigation  in  the  matter  of  Madison  Guaranty  Savings  and  Loan, 
McCrory,  Arkansas  ("Madison  Guaranty").   The  Order  of  Investigation  stated 
(among  other  things)  that  the  investigation  would  seek  to  determine  whether 

former  officers,  directors  and  others  who  provided  services  to,  or 
otherwise  dealt  with,  Madison  Guaranty  ...  its  successors  or 

^  affiliates,  may  be  liable  as  a  result  of  any  actions,  or  failures  to 

act,  in  connection  with  or  which  may  have  affected  Madison,  its 

©  successors  or  affiliates  .... 

^  The  Order  was  issued  consistent  with  12  U.S.C.  §  1441a(b)(14),  as  modified  by 

fa  gg  the  RTC  Completion  Act  of  1993,  Public  Law  103-204.   That  statute  extended 

(Sg   Jfl  the  limitations  pehod  applicable  to  RTC  claims  ansing  from  fraud,  intentional 

misconduct  resulting  in  unjust  enrichment  and  intentional  misconduct  resulting 

in  substantial  losses  to  the  institution. 


m 


m 


""^  S  The  focus  of  the  investigation  was  shaped  by  several  factors.   First,  a 

^  ^  number  of  the  officers,  directors  and  other  people  involved  with  Madison 

@  @  Guaranty  and  related  entities  had  been  released  from  liability  or  discharged  in 

(a  ®  bankruptcy,  or  had  only  minimal  assets  to  satisfy  any  judgment  that  the  RTC 

fU\  r-j  might  obtain  against  them.   Second,  the  losses  associated  with  a  number  of  the 

SS}  ^  real  estate  loans  and  projects  were,  standing  alone,  too  small  to  make  it  likely 

S  ^  ^^^^  litigation  could  be  cost-effective.  Third,  it  became  apparent  that  funds  had 

@  n  ^^^'^  transferred  among  individuals  and  entities  associated  with  Madison 

@  E  Guaranty  or  with  Madison  Guaranty's  principal  owners,  Jim  and  Susan 

g  McOougal,  in  ways  that  could  not  readily  be  justified  or  explained. 

-'  In  Itght  of  these  factors,  (1)  the  investigation  of  real  estate  loans  and 

f  projects  focused  primarily  on  the  two  transactions  presenting  the  strongest 

I  combination  of  facts  and  possible  sources  of  recovery  (Castle  Grande  and 

3  1308  Main  Street.  Little  Rock);  (2)  the  investigation  of  other  real  estate  loans 

g  and  projects  looked  for  patterns  and  practices  of  misconduct  that  might  make  it 

cost-effective  and  not  unduly  complex  to  add  these  transactions  to  any  litigation 
that  might  be  brought  based  on  Castle  Grande  and  1308  Main  Street;  and 
(3)  the  investigation  of  Whitewater  included  an  effort,  using  forensic 
accountants,  to  trace  funds  back  to  Madison  Guaranty  and,  in  so  doing,  to  look 
for  pattems  and  practices  of  misconduct  in  the  funds  transfers  among 
individuals  and  entities  associated  with  Madison  Guaranty  or  with  Jim  and 
Susan  McDougal. 

The  Whitewater  part  of  the  investigation  resulted  in  a  Preliminary  Report 
on  Whitewater  dated  April  24,  1995  (the  "Preliminary  Report").  This  report 
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supplements  that  Preliminary  Report.  Other  reports  cover  the  other  parts  of  the 
investigation. 

The  Preliminary  Report  was  based  principally  upon  an  intensive  review  of 
the  available  documentation  on  Madison  Guaranty,  on  Whitewater  and  on 
various  other  entities  owned  or  controlled  by  the  principal  shareholders  of 
Madison  Guaranty,  Jim  and  Susan  McDougal.   In  addition,  the  Preliminary 
Report  was  based  upon  depositions  and  interviews  of  Jim  Clark,  David  Capes, 
Steve  Cuffman,  Don  Denton,  Pat  Harris,  Sarah  Hawkins,  Charies  James, 
Bob  Keller,  Charles  Peacock  III,  R.  D.  Randolph,  John  Seiig,  Sue  Strayhom, 
Tommy  Trantham  and  Chris  Wade. 

Efforts  have  been  made  to  obtain  information  from  those  most  closely 
associated  with  Whitewater,  including  the  Clintons.  Charles  James,  the 
McDougals  and  Chris  Wade.   Before  the  completion  of  the  Preliminary  Report, 
James  and  Wade  were  interviewed,  and  the  McDougals  both  declined  to  be 
deposed,  basing  their  refusal  on  the  Fifth  Amendment.   Since  the  completion  of 
the  Preliminary  Report.  President  and  Mrs.  Clinton  each  have  answered 
extensive  sets  of  interrogatories,  and  their  counsel.  David  E.  Kendall,  has 
supplemented  his  eariier  document  productions.   Efforts  have  been  made  to 
interview  Chris  Wade  in  more  depth.   He  has  refused,  basing  his  refusal  on  the 
nfth  Amendment.   Efforts  also  have  been  made  to  take  statements  from  David 
Hale  and  John  Latham  but  they  remain  unavailable  due  to  the  ongoing 
Independent  Counsel  investigation. 

Part  II  of  this  report  supplements  the  Preliminary  Report  with  newly 
received  evidence  regarding  the  flow-of-funds  investigation  presented  in  part  VII 
of  the  Preliminary  Report.  This  evidence  consists  chiefly  of  additional 
documents  obtained  from  the  RTC's  Kansas  City  office  and  additional 
interviews  of  fomier  Madison  Guaranty  employees  Paul  Castleberry  and 
Greg  Young.  The  Preliminary  Report  sought  to  trace  funds  from  Madison 
Guaranty  to  Whitewater  but  did  not  determine  whether  such  funds  transfers 
actually  damaged  Madison  Guaranty;  the  new  evidence  helps  determine 
whether  Madison  Guaranty  was  deunaged.   For  some  of  the  traceable 
transactions,  no  basis  was  found  to  conclude  that  the  transaction  damaged 
Madison  Guaranty.   For  other  transactions  (transaction  8  presented  in  part  VII 
of  the  Preliminary  Report  and  the  $30,000  McDougal  bonus  presented  in  part 
VIII.A  of  the  Preliminary  Report),  the  new  evidence  suggests  that  the 
transaction  did  damage  Madison  Guaranty.  Overall,  the  new  evidence  tends  to 
confirm  the  Preliminary  Report's  observation  that  the  movement  of  funds  among 
McDougal-controiled  entities  and  from  them  to  Whitewater  was  not  unique,  but 
instead  was  one  example  of  a  broader  pattem  of  funds  transfers  by  the 
McDougals  between  and  among  entities  they  owned  or  controlled,  apparently 
motivated  by  the  McDougals'  need  for  funds  with  which  to  pay  their  debts. 
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Part  II  also  analyzes  whether  the  RTC  can  state  a  claim  against  anyone 
based  on  the  Whitewater  part  of  the  investigation.   The  conclusion  reached  is 
that  no  cost-effective  claim  can  be  asserted  except  possibly  as  to  one  aspect  of 
transaction  8.  This  aspect  is  a  subject  of  the  indictment  brought  by  the 
Independent  Counsel  against  the  N/lcDougals  and  Jim  Guy  Tucker;  it  has  only  a 
tangential  connection  to  Whitewater.   This  conclusion  does  not  necessarily 
mean  that  the  other  transactions  discussed  in  the  Preliminary  Report  have  been 
proved  legitimate  or  that  the  evidence  exonerates  ar.yunc,  it  simply  means  that 
no  basis  has  been  found  to  sue  anyone,  or  in  some  instances  that  litigation 
would  not  be  cost-effective. 

Pan  III  of  this  report  supplements  the  Preliminary  Report  with  newly 
received  evidence  pertaining  to  the  Clintons.   This  evidence  consists  chiefly  of 
the  interrogatory  responses  of  President  and  Mrs.  Clinton,  additional  documents 
received  from  Kendall  in  late  May  1995  and  the  documents  mentioning 
Whitewater  that  Kendall  received  from  the  White  House  in  July  1993  (the 
documents  from  the  office  of  the  late  Vincent  W.  Foster,  Jr.).'   This  evidence 
has  been  examined  against  the  previously  available  evidence  both  for  points  of 
consistency  and  for  points  of  inconsistency.   With  minor  exceptions,  the  new 
evidence  is  consistent  with  the  previously  available  evidence. 

Part  III  also  addresses  the  questions  posed  but  not  fully  answered  in  the 
Preliminary  Report  as  to  whether  the  Clintons  knew  about  the  McDougals' 
advances  to  Whitewater,  about  the  source  of  the  funds  used  by  the  McDougals 
to  make  those  advances  or  about  the  source  of  the  funds  used  to  make 
payments  on  bank  debt.   The  conclusion  reached  is  that  no  such  knowledge 
can  be  demonstrated. 

Finally,  part  IV  of  this  report  contains  recommendations  that  no  further 
resources  be  expended  on  the  Whitewater  part  of  the  investigation  and  that  a 
final  decision  with  respect  to  Transaction  8  be  postponed  until  the  criminal 
proceedings  brought  by  the  Independent  Counsel  are  resolved. 


1  The  documents  received  from  Kendall  in  May  1995  bear  the  prefix  "DKRTII"  (meaning 

box  1 1  of  the  DKRT  documents)  followed  by  six  digits.  The  documents  received  from  Kendall 
in  July  1 995  (the  Foster  documents,  descnbed  by  Kendall  as  'all  documents  mentioning 
Whitewater  in  the  files  this  firm  received  from  the  White  House  on  July  27,  1993")  bear  the 
prefix  "DKSN"  followed  by  six  digits.   The  additional  documents  received  from  the  RTC's 
Kansas  City  office  bear  the  prefix  'RTCKC  followed  by  numbers  starting  with  44320. 
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II.         SUMMARY  AND  ANALYSIS  OF  NEWLY  RECEIVED 

INFORMATION  PERTAINING  TO  THE  TRANSACTIONS 
PRESENTED  IN  THE  PRELIMINARY  REPORT. 


m 


A.  The  applicable  legal  standard. 

Congress  established  the  RTC  "to  contain,  manage,  and  resolve  failed 
savings  associations.  '^  Congress  gave  the  RTC  the  statutory  duty  of 
■maximiz(ing]  the  net  present  value  return  from  the  sale  or  other  disposition  of 
institutions  ...  or  the  assets  of  such  institutions  .  .  .  [and]  minimiz[ing]  the 
amount  of  any  loss  realized  in  the  resolution  of  cases  .  .  .  ."^  The  RTC  fulfills 
this  responsibility  in  part  by  bringing  civil  actions  in  appropriate  cases  to  recover 
damages.^  Such  cases  are  brought,  however,  only  if  there  is  reason  to  believe 
that  the  litigation  will  add  to  the  value  of  the  savings  association's  estate  and 
thus  minimize  the  losses  caused  by  its  failure.   If  there  is  no  reason  to  believe 
that  litigation  will  result  in  a  net  recovery,  then  there  is  no  statutory  basis  to  file 
a  case. 

This  statutory  mandate  requires  the  detenmination  of  whether  the 
Whitewater  part  of  the  investigation  has  revealed  potential  claims  that  can  be 
litigated  in  a  cost-effective  manner.   Put  another  way,  the  issue  is  whether 
claims  can  be  stated  that  have  an  expected  value  greater  than  the  expected 
cost  of  litigating  them. 

Part  II  focuses  on  the  nine  transactions  presented  in  part  VII  of  the 
Preliminary  Report  plus  the  $30,000  McOougal  bonus  presented  in  part  VIII.A  of 
the  Preliminary  Report.   It  starts  with  damages  and  then  tums  to  liability. 

B.  Analysis  of  damages. 

The  Preliminary  Report  stated  that,  between  1982  and  1986  (the  years  in 
which  Jim  McOougal  controlled  Madison  Guaranty),  the  McDougals  and 
McOougal-controlled  entities  advanced  $134,294  to  Whitewater.^  This 
occurred  through  nine  separate  transactions  discussed  in  parts  VII  of  the 
Preliminary  Report  plus  the  McOougal  bonus  discussed  in  part  VIII.A  of  the 
Preliminary  Report. 


I 


2  Section  101(7)  of  the  Financial  Institutions  Reform.  Recovery,  and  Enforcement  Act  of 
1989  CFIRREA'),  Public  Law  No.  101-73.  103  Stat.  364. 

3  12  U.S.C.  §  1441a(b)(3)(C),  as  amended  by  FIRREA  §  501. 

4  12  U.S.C.  §§  1821(d)(2).  (k),  (I),  as  amended  by  FIRREA  §  212. 

5  Preliminary  Report  at  4  (footnote  omitted). 
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This  figure  of  $134,294  places  an  upper  bound  on  the  benefit  to 
Whitewater  from  funds  traceable  to  Madison  Guaranty  if  liability  could  be 
established  as  to  all  nine  of  the  transactions  plus  the  bonus,   it  does  not  mean, 
however,  that  liability,  if  established,  would  lead  to  recoverable  damages  of  this 
magnitude.   There  are  several  reasons  for  this: 

1.         The  Preliminary  Report  concluded  that  $134,294  was  deposited  by 
[W|  McDougal  and  McDougal-controlled  entities  into  Whitewater  during  the  years  in 

P  which  McDougal  controlled  Madison  Guaranty.   That  $134,294  was  split  into 

four  pieces: 

1^  a.         $20,752  cannot  be  traced  back  to  Madison  Guaranty  because 

"^  certain  Madison  Guaranty  documents  (bank  statements,  checks  and  deposit 

^  slips)  are  missing. 

&  HI 

^   ^  b.        $25,520  cannot  be  traced  back  to  Madison  Guaranty,  again 

[Bq   ^  because  certain  bank  statements,  checks  and  deposit  slips  are  missing,  but  in 

S5   ^  addition  because  money  is  fungible-the  accounts  through  which  this  money 

^  ^  flowed  had  sufficient  balances  so  that  the  source  of  the  funds  that  eventually 

reached  Whitewater  cannot  be  determined  from  documentary  evidence  alone. 


I 


c.  $58,022  can  be  traced  back  to  Madison  Guaranty,  subject  to  the 
qualifications  noted  in  the  Preliminary  Report.   (This  $58,022  covers 
transactions  1,  3A,  3B.  6,  8  and  9  discussed  at  pages  71  through  87  of  the 
Preliminary  Report.) 

d.  $30,000  went  directly  from  Madison  Financial  into  the  Whitewater 
account.  (This  is  the  $30,000  McDougal  bonus  paid  in  April  1985  discussed  at 
pages  94  through  102  of  the  Preliminary  Report.) 

Of  the  four  pieces,  the  first  two  cannot  even  be  traced  to  Madison 
Guaranty.  Therefore,  it  cannot  be  established  that  this  money  caused  a  loss  to 
Madison  Guaranty.   The  other  two  pieces  (the  $58,022  and  the  $30,000)  can 
be  traced  to  Madison  Guaranty,  but  this  does  not  mean  that  these  transactions 
caused  Madison  Guaranty  to  lose  money,  or  that  the  loss  to  Madison  Guaranty 
is  equal  to  the  benefit  to  Whitewater. 

2.        The  Preliminary  Report  also  concluded  that  $39,474  from  other 
sources  paid  down  bank  debt  related  to  Whitewater.   In  a  number  of  instances, 
bank  debt  related  to  Whitewater  was  paid  back  in  part  out  of  bank  accounts 
other  than  Whitewater's.   In  most  such  instances  the  payor  is  known,  but  in  1 1 
such  instances,  totaling  $39,474,  the  payor  is  unknown.  The  evidence  does  not 
tie  these  payments  to  Madison  Guaranty,  Madison  Financial  or  any  of  the  39 
McDougal-related  Madison  Guaranty  accounts  studied  as  part  of  the  funds- 
tracing  wori<  presented  in  the  Preliminary  Report.  The  source  of  this  money  is 
not  known  and,  accordingly,  cannot  be  tied  in  any  way  to  Madison  Guaranty. 
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Therefore,  it  cannot  be  established  that  the  money  caused  Madison  Guaranty 
any  loss. 

To  summanze:   the  Preliminary  Report  discussed  a  total  of  $173,768 
($134,294  +  $39,474).   Of  this,  the  evidence  does  not  tie  $85,746  ($20,752  + 
$25,520  +  $39,474)  to  Madison  Guaranty.   Another  $30,000  (the  April  1985 
McDougal  bonus)  came  directly  from  Madison  Financial  but  did  not  benefit 
Whitewater  it  simply  passed  through  Whitewater  on  its  way  to  an  unrelated 
transaction.* 

This  leaves  the  $58,022  that  is  traceable.  This  $58,022  is  spread  among 
six  transactions  (nos.  1,  3A,  3B.  6,  8  and  9).   Of  these  six.  only  one  appears  to 
be  potentially  actionable.   That  transaction  (transaction  8.  discussed  below) 
involved  a  deposit  into  Whitewater  of  $24,456. 

The  foregoing  summary  focuses  on  benefit  to  Whitewater  rather  than 
harm  to  Madison  Guaranty.   For  most  causes  of  action,  however,  the  best 
measure  of  damages  would  be  harm  to  Madison  Guaranty.   Using  that 
yardstick,  the  untraceable  $85,746  remains  in-elevant,  but  not  so  the  $30,000 
McDougal  bonus  and  transaction  8.   If  the  bonus  was  wrongful,  it  caused 
$30,000  of  hami  to  Madison  Guaranty  even  though  it  confen-ed  no  benefit  on 
Whitewater.   Similarly,  if  transaction  8  was  wrongful,  it  may  have  caused  harm 
to  Madison  Guaranty  that  substantially  exceeds  the  benefit  to  Whitewater. 

The  example  of  transaction  8  illustrates  how  disbursements  out  of 
Madison  Guaranty  sometimes  were  significantly  larger  than  the  related  deposits 
into  Whitewater.  This  is  further  illustrated  by  the  following  table  (the  charts 
listed  are  attached  to  this  report;  all  but  chart  12A,  which  is  new,  were  part  of 
the  appendix  to  the  Preliminary  Report): 


6  To  summarize,  the  evidence  suggests  that  the  Deltic/Earth  Movers  transaction  had  no 

substantial  relationship  to  Whitewater.   Instead,  it  appears  that  $30,000  flowed  through  the 
Whitewater  account  for  reasons  that  appear  unrelated  to  Whitewater,  much  as  funds  destined 
for  Whitewater  sometimes  flowed  through  the  accounts  of  other  McDougal-controlled  entities  for 
reasons  seemingly  unrelated  to  those  entities.  Also,  nothing  seen  to  date  suggests  that 
Senator  Fulbnght  or  the  Clintons  had  any  knowledge  that  the  $30,000  that  Senator  Fulbrighf 
eventually  received  had  any  relationship  to  Whitewater.  Madison  Financial  or  Madison 
Guaranty.'   Preliminary  Report  at  102. 
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Transaction 

1 

3A 
3B 
6 
8 
9 
Bonus 


Chart 

8 

9 
10 
11 

12,  12A 
13 
14 


Totals 


Disbursement  Out  of 

Deposit  Into 

Madison  Guaranty  or 

Whitewater 

Affiliate 

$     50,545 

$  7,500 

12.650 

12.000 

68,574 

5.566 

46,000 

1.000 

900,949 

24,456 

112,872 

7,500 

30,000 

30,000 

$1,221,590 

$88,022 

@ 


As  can  be  seen,  there  is  not  necessarily  any  relationship  between  the 
dollar  amount  of  the  disbursement  out  of  Madison  Guaranty  and  the  dollar 
amount  of  the  associated  deposit  into  Whitewater.   There  are  several  reasons 
for  this: 

First,  the  movement  of  fands  among  McDougal-controlled  entities  and 
from  them  to  Whitewater  is  not  unique  but  only  one  example  of  a  broader 
pattem  of  funds  transfers  by  the  McDougals  between  and  among  entities  they 
owned  or  controlled.    In  these  years,  the  McDougals  lacked  the  money  needed 
to  pay  their  debts,  so  they  moved  money  between  entities  as  needed  to  pay 
obligations  to  third  persons.'   A  desire  to  deposit  money  into  Whitewater  for 
Whitewater's  ultimate  benefit  cannot  be  assumed  to  be  the  primary  rationale 
behind  a  particular  transaction;  other  debts  may  have  loomed  much  larger. 

Second,  a  disbursement  out  of  Madison  Guaranty  cannot  be  assumed  to 
have  resulted  in  a  loss  or  damages  to  Madison  Guaranty.  Typically,  these 
disbursements  were  not  loans  that  went  unpaid.   Instead,  typically  they  were 
payments  to  vendors  or  employees  (including  McDougal).'   Because  these 
disbursements  were  not  loans,  Madison  Guaranty  had  no  expectation  of 
repayment.  Therefore,  these  disbursements  caused  a  loss  to  Madison 
Guaranty  only  if  the  vendors  or  the  employees  were  not  entitled  to  receive  the 


Preliminary  Report  at  5. 


8  Among  the  nine  transactions  and  the  McDougal  bonus,  the  only  disbursement  out  of 

Madison  Guaranty  that  took  the  form  of  a  loan  was  part  of  transaction  8.   As  the  table  shows, 
however,  the  dollar  amount  of  that  loan  ($825,000)  exceeds  the  sum  of  the  other 
disbursements. 
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money,  i.e.,  if  the  payments  were  excessive  or  undeserved.'  As  discussed 
below,  that  seems  to  be  the  case  only  as  to  two  McDougal  bonuses-the 
$30,000  bonus  paid  in  April  1985  and  another  $75,949  paid  in  January  1986.'° 

For  these  reasons,  the  damages  (if  any)  to  Madison  Guaranty  f.om  these 
transactions  cannot  be  calculated  without  a  review  of  the  theories  of  liability. 

im  C.        Analysis  of  liability. 

K  The  RTC  is  successor  in  interest  to  Madison  Guaranty.  Therefore,  to 

have  a  meritorious  claim  against  someone,  it  must  establish  (1)  liability-that  is, 
@  a  wrongful  act-on  the  part  of  someone  and  (2)  damage  to  Madison  Guaranty 

u^  caused  by  that  person's  wrongful  act. 

b  Q  To  evaluate  whether  a  transaction  has  created  liability  and  damages,  the 

pg   M  best  place  to  focus  is  the  means  by  which  money  left  Madison  Guaranty  on  its 

Ml   ^  way  to  Whitewater  (assuming  traceability  can  be  established).  The  focus  is  on 

P^  money  leaving  Madison  Guaranty  because  this  is  the  point  at  which  a 

^  transaction  might  have  resulted  in  damages  to  Madison  Guaranty. 

^  ^  To  illustrate  this  point,  take,  for  example,  transaction  1:   Money  left 

®  ©  Madison  Guaranty  in  the  form  of  payments  totaling  $50,545  to  West-Ark 

y  Construction,  a  construction  company.   West-Ari<  sent  $14,690  to  Tucker-Smith- 

A  McDougal,  eind  Tucker-Smith-McDougal  sent  $7,500  to  Whitewater." 

g  Madison  Guaranty  did  not  own  West-Ari<  or  Tucker-Smith-McDougal. 

I  Therefore,  if  West-Ark  lost  $14,620  or  if '.  ucker-Smith-McDougal  lost  $7,500  by 

A  this  transaction,  that  is  their  business;  such  losses  did  not  affect  Madison 

\  Guaranty.   From  Madison  Guaranty's  point  of  view  (hence  the  RTC's  point  of 

S  view),  the  only  money  that  matters  is  the  money  that  Madison  Guaranty 

I,  disbursed.   If  that  disbursement  was  legitimate-if  West-Ark  really  had 

~  performed  legitimate  construction  services  worth  $50,545-then  Madison 

jj  Guaranty  lost  nothing,  even  if  the  transactions  among  West-Ari<,  Tucker-Smith- 

I  McDougal  and  Whitewater  were  wrongful.  Thus,  as  receiver,  the  RTC  need 

M  determine  whether  a  given  transaction's  disbursements  out  of  Madison 

g  Guaranty  (a)  were  wrongful  and  (b)  damaged  Madison  Guaranty. 

Applying  these  principles,  this  section  analyzes  transactions  1 ,  3A,  3B,  6, 
8  and  9  discussed  at  pages  71-87  of  the  Preliminary  Report  plus  the  $30,000 


9  A  payment  to  a  vendor  may  have  been  completely  justified:  The  vendor  may  have 
perfomied  legitimate  services  at  a  fair  phce.   If  so,  the  payment  caused  no  damage  to  Madison 
Guaranty  even  if  some  of  the  money  later  ended  up  in  Whitewater. 

1 0  Also  as  discussed  t}elow,  there  is  no  substantial  evidence  that  the  other  transactions 
were  Improper  or  caused  a  loss  to  Madison  Guaranty. 


r 


1 1  See  chart  8. 
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McDougal  bonus  discussed  at  pages  94-102  of  the  Preliminary  Report.'^ 
Together,  these  transactions  account  for  all  of  the  potential  damages  analyzed 
above.'' 

In  the  Preliminary  Report,  these  transactions  were  discussed 
chronologically,  starting  with  transaction  1  in  August-September  1984  and 
ending  with  transaction  9  in  October-November  1985.   For  analytical  purposes, 
however,  it  makes  more  sense  to  group  these  tra.  .sactions  by  payee-that  is,  by 
the  person  or  entity  who  first  received  the  money  that  left  Madison  Guaranty.    If 
that  person  or  entity  was  entitled  to  the  money,  then  Madison  Guaranty  was  not 
damaged  by  the  transaction.   If  so,  no  further  analysis  is  needed:   Without 
damages,  the  RTC  has  no  claim. 

1.        Transactions  benefiting  West-Ark  Construction. 

West-Ark  Construction,  which  was  owned  by  Jim  McDougal's  old  friend 
R.  D.  Randolph,  performed  construction  services  at  a  number  of  Madison 
Financial's  real  estate  projects,  including  Maple  Creek.  Transactions  1  and  3A 
involve  payments  to  West-Ark. 

a.        Transaction  1  (chart  8).  August-September  1984. 

As  noted  above,  and  as  chart  8  illustrates,  Madison  Guaranty  sent 
$50,545  to  West-Ark  Construction,  a  construction  company.  At  approximately 
the  same  time,  West-Ark  sent  $14,690  to  Tucker-Smith-McDougal,  and  Tucker- 
Smith-McOougal  sent  $7,500  to  Whitewater.  As  chart  7  illustrates,  Whitewater 
used  the  $7,500  to  make  a  $7,500  payment  to  the  Bank  of  Cherry  Valley. 

In  August  and  September  1984,  the  $50,545  left  Madison  Financial  in 
two  checks  to  West-Ark  Construction.'*  One  check,  dated  August  28,  1984, 
was  for  $20,545;  the  other  check,  dated  August  31,  1984,  was  for  $30,000. 
Neither  check  states  its  purpose.   Both  payments  were  posted  to  Madison 
Financial's  general  ledger  in  account  2300,  "Reserve  for  Devetopment.*'^ 


12  Transactions  2,  4,  5  and  7  can  be  ignored.   None  was  traceable  t)ack  to  Madison 
Guaranty.  There  is  no  eviderKe  ttiat  any  caused  a  loss  to  Madison  Guaranty. 

13  The  transaction  numbers  correspond  to  the  transaction  numbers  on  chart  7. 

14  tC14170.  IC14773.   Both  were  signed  by  Paul  Castteberry.  Castleberry  Interview. 
Nov.  2,  1995.  at  14-15. 

15  RTCKC44320.   Such  accounts  typically  were  used  to  hold  expenditures  on  developing 
real  estate  projects  that  occurred  before  lot  sales  began.   For  accounting  purposes  such 
expenditures  were  capitalized  (i.e.,  added  to  the  basis  of  the  real  estate). 
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An  unsuccessful  attempt  was  made  to  find  West-Ark's  invoices,  Madison 
Financial's  joumal  vouchers  and  other  documents  backing  up  these  two 
payments.   RTC  Investigations,  which  conducted  the  search,  states  that  "the 
accounts  payable  folder  for  1984  for  this  general  ledger  account  [is]  missing 
from  the  accounts  payable  information.  "'^  Such  folders  typically  contain 
invoices  and  joumal  vouchers. 

Without  such  documents,  little  can  be  said  about  the  nature  and  propriety 
of  these  payments.   At  the  time,  however,  West-Ark  was  performing 
construction  work  (typically  grading  lots  and  other  bulldozing  activities)  for 
Madison  Financial  at  several  projects." 

To  the  extent  that  the  checks  or  deposit  slips  mentioned  above  were 
signed,  they  were  signed  by  Madison  Financial's  controller,  Paul  Castleberry, 
who  was  interviewed  twice.  Castleberry  served  as  controller  of  Madison 
Financial  from  mid  1983  until  he  was  terminated  in  June  1985.'*  This  was 
Castleberry's  first  full-time  job  after  college;  while  in  night  school  at  the 
University  of  Little  Rock  he  had  worked  at  Savers'  Savings  as  an  accounting 
clerk."  Among  his  duties,  Castleberry  wrote  checks  for  Madison  Financial.^ 
He  says  record-keeping  at  Madison  Guaranty  was  "kind  of  sloppy"  when  he 
arrived.^' 

Q.        And  could  you  tell  me  what  the  books  of  Madison  Financial 
were  like  when  you  started. 

A.  When  I  first  started,  they  were  kind  of  shoebox-like.  They 
were  disorganized,  not  really  any  type  of,  per  se,  records  kept,  ft 
was  a  real  mess." 

McDougal  and  John  Latham  (Madison  Guaranty's  CEO)  often  gave 
Castleberry  quite  detailed  instructions.   When  Castleberry  started  to  organize 
Madison  Financial's  records,  they  helped  Castleberry  set  up  the  accounts 


16  Letter  from  Albert  Kohl  to  Bruce  A.  Encson,  Aug.  11.  1995.  at  1. 

17  Randolph  Interview,  Mar.  9,  1995,  at  24:21-27:10. 

18  Paul  CastleC>erry  Interview,  Apr.  26,  1994,  at  1.   Greg  Young  replaced  him  in  the  spring 
of  1985.   Id.  at  4.   Young  also  was  interviewed  twice. 

19  W.  all. 

20  Latham  and  Young  also  wrote  some  checks.   Castleberry  Interview,  Nov.  2.  1 995,  at  9- 
10. 

21  Castleberry  Interview,  Apr.  26,  1994,  at  18. 

22  Castleberry  Interview,  Nov.  2,  1995,  at  6. 
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because  Castleberry  had  no  experience  with  a  real  estate  subsidiary.^  Then, 
as  invoices  came  in,  most  of  the  time  McDougal  and  to  a  lesser  extent  Latham 
would  tell  Castleberry  to  which  accounts  he  should  post  the  transaction.^* 

When  an  invoice  for  a  payable  came  in,  McDougal  or  Latham  would 
approve  it,  sometimes  just  orally.^^  Castleberry  would  cut  the  check,  post  the 
transaction  to  the  accounts  and  file  the  invoice.^*  Sometimes  McDougal  or 
Latham  would  ask  Castleberry  to  cut  a  check  without  presenting  him  with  an 
invoice;  Castleberry  cannot  remember  how  often  this  happened.^^ 

After  I  was  there  -  I  will  say  this  -  I  don't  know  where  the  records 
are  now,  but  when  I  was  there,  the  records  were  right.   Because  I 
kept  up  with,  like  I  said,  everything  ...  1  had  a  essentially  lots  - 
there  might  be  sometime  or  something  that  Latham  or  McDougal 
might  say  I  need  -  write  me  a  check  for  $100  -  we've  gotta  pay 
some  advertising  -  I  gotta  pay  somebody  to  do  some  work  -  labor 
-  some  contract  labor  or  something  -  there  wouldn't  -  you  wouldn't 
get  an  invoice  made  for  something  like  that  -  but,  if  it  came  from  a 
corporation  or  something  -  there  was  generally  -  there  was  an 
invoice.   Now,  I  can't  tell  you  whether  that  invoice  was  legit  or  not. 
I  don't  know  that.   But,  we  had  -  when  I  was  there,  I  tried  to  do  my 
best  to  see  that  we  had  an  invoice  for  anything,  but  .  .  .  .^' 

Castleberry  was  specifically  asked  about  the  payments  to  West-Ark 
summarized  above.^  He  confirmed  that  he  signed  the  checks  but 
emphasized  that  he  did  so  at  the  instance  of  Latham.^  Castleberry  could  not 
say  why  West-Ark  had  been  hired,  how  its  contracts  were  negotiated,  whether 
the  price  was  fair  or  whether  the  work  was  performed.   McDougal  and  Latham 
supervised  such  matters.^' 


23  Id.  at  6-7. 

24  Id.  at  35-36.  This  conflicts  with  McOougai's  statement  that  he  was  not  a  hands-on 
manager  when  it  came  to  the  paperwork.   See  Preliminary  Report  at  45-47. 


25 

Castleberry  Interview, 

Nov.  2,  1995.  at  11. 

26 

W.  at  11-13. 

27 

Id.  at  13-14. 

28 

Castleberry  Interview. 

Apr.  26.  1994,  at  18. 

29 

Castleberry  Interview. 

Nov.  2.  1995.  at  14-26,  36-38 

30 

Id. 

31 

Id.  at  23-26. 
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b.        Transaction  3A  (chart  9).  November  1984. 

As  chart  9  illustrates,  Madison  Financial  sent  $12,650  to  West-Ark,  West- 
Ark  sent  $12,000  to  Flowerwood  Farms,  and  Flowerwood  Farms  sent  $12,000 
to  Whitewater.  As  chart  7  illustrates,  Whitewater  used  the  $12,000  to  make 
part  of  an  $18,000  payment  to  Citizens  Bank  of  Flippin  (transaction  3B 
contributed  the  rest  of  the  money). 

From  Madison  Financial's  point  of  view,  transaction  3A  is  similar  to 
transaction  1 ,  except  that  the  available  documentation  is  more  complete.   Once 
again,  Madison  Financial  sent  two  checks  to  West-Ark."  One  check,  dated 
October  23,  1984,  was  for  $6,000;  the  other  check,  dated  October  30.  1984, 
was  for  $6,650.  Once  again,  neither  check  states  its  purpose. 

Both  payments  were  posted  to  Madison  Financial's  general  ledger  but  to 
a  different  account:   account  1600,  "Houses  at  M.C."  (Maple  Creek  Farms)." 
This  time  check  stubs  and  West-Ark  invoices  were  located.  The  check  stubs 
confinm  the  payee  (West-Ark)  as  well  as  the  date,  check  number,  amount  and 
general  ledger  coding  for  each  payment.^  A  single  West-Ark  invoice  for 
$12,650,  dated  September  12,  1984,  supports  both  payments.^  Addressed  to 
Madison  Financial,  the  invoice  bears  the  description  "2900  bales  of  straw  seed, 
fertilizer  and  preparation  of  sites  application  [$]8980.00"  and  "brush  hoging  and 
trimming  [$]3670.00."^ 

West-Ari<  performed  construction  wori<  for  Madison  Financial  at  several 
projects,  including  Maple  Creek.^^  Again.  Paul  Castleberry  could  shed  no  light 
on  the  bona  fides  of  these  transactions;  McOougal  and  Latham  supervised  the 
work.^ 


^ 


32  IC15207.  IC25598.   Both  were  signed  by  Paul  Castleberry.  Castleberry  Interview, 
Nov.  2,  1995,  at  20. 

33  RTCKC44321.  Castleberry  Interwew,  Nov.  2,  1995,  at  21-22. 

34  RTCKC44322.  RTCKC44323. 

35  RTCKC44324.  The  invoice  was  a  generic  form,  on  which  "West-Ark"  was  typed,  but 
that  is  consistent  with  West-Ark's  style  ot  operation. 

36  Id.   Brush  or  bush  hogging  is  mowing  a  field  using  a  mower  hooked  to  a  tractor. 
Castleberry  Interview,  Nov.  2.  1995.  at  23. 

37  Randolph  Interview,  Mar.  9.  1995.  at  26:13-21. 

38  Castleberry  Interview.  Nov.  2,  1995,  at  23-25. 
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Analysis. 


As  a  plaintiff,  the  RTC  would  bear  the  burden  of  proof  in  any  case  it  filed. 
In  particular,  the  RTC  could  not  file  a  complaint  unless  it  could  certify  that 

the  allegations  and  other  factual  contentions  have  evidentiary 
support  or,  if  specifically  so  identified,  are  likely  to  have  evidentiary 
support  after  a  reasonable  opportunity  for  furtner  investigation  or 
discovery  .  .  .'' 

Ten  years  after  the  fact,  not  all  of  the  West-Ark  documentation  can  be 
located.   Even  so,  the  evidence  does  not  provide  any  substantial  grounds  to 
challenge  the  performance  or  pricing  of  West-Ark's  services,  or  any  substantial 
basis  for  claiming  that  the  transactions  caused  damage  to  Madison 
Guaranty.*"  Therefore,  the  evidence  does  not  support  the  assertion  of  a 
cause  of  action  against  anyone  based  on  transaction  1  or  transaction  3A." 

2.        Transactions  benefiting  Madison  Marketing. 

Madison  Marketing  placed  advertisements  for  McDougal-controlled 
entities  in  return  for  a  15  percent  fee;  the  documents  underiying  the  Madison 
Marketing  invoices  are  consistent  with  this  understanding.*^  Madison 
Marketing  was  owned  by  Susan  McOougai,  who  operated  it  out  of  Madison 
Guaranty's  Little  Rock  office,  in  which  Castleberry  worked.*'  Transactions  3B 
and  9  involve  payments  to  Madison  Marketing. 

a.        Transaction  3B  (chart  101.  November  1984. 

As  chart  10  illustrates,  Madison  Guaranty  and  Madison  Financial  made 
eight  payments  to  Madison  Marketing  totaling  $68,574;  and  Madison  Marketing 
sent  $5,566  to  Whitewater.  As  chart  7  illustrates,  Whitewater  used  the  $5,566 


39  Fed.  R.  Civ.  P.  11(b)(3). 

40  Given  the  amounts  at  issue,  further  investigation  in  an  attempt  to  determine  whether 
these  construction  services  were  reasonably  pnced  would  seeni  to  be  a  waste  of  money. 
Therefore,  it  Is  not  recommended. 

41  This  does  not  necessarily  mean  that  the  transactions  have  been  proved  legitimate  or 
that  the  evidence  exonerates  anyone:  it  simply  means  that  no  basis  has  been  found  to  sue 
anyone.   This  comment  applies  with  equal  force  to  transactions  3B,  6  and  9  (discussed  below). 

42  Preliminary  Report  at  78-79;  PMS0477  (1 986  FHLBB  Report  of  Examination); 
Castlet>erry  Interview,  Nov.  2,  1995,  at  26-30. 

43  Castleberry  Interview,  Nov.  2,  1995,  at  26-27.   Castleberry  does  not  know  who  kept 
Madison  Marketing's  books:  he  did  not.   Id.  at  28-30. 
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to  fund  the  rest  of  a  $18,000  payment  to  Citizens  Bank  of  Flippin  (as  noted 
above.  $12,000  came  from  transaction  3A). 

In  November  1984,  money  left  Madison  Guaranty  and  Madison  Financial 
in  the  form  of  eight  payments  to  Madison  Marketing:   $7,154,  $24,156  and 
$1,607  on  November  2,  1984;  $5,932  on  November  9,  1984;  $3,929  on 
November  13,  1984;  $60  on  November  18,  1984;  and  $25,361  and  $375  on 
November  19,  1984." 

Transaction  documents  were  located  for  two  of  the  payments:  the 
$1,607  payment  on  November  2,  1984  and  the  $5,932  payment  on 
November  9,  1984."*  Deposit  slips  were  located  but  neither  deposit  slip  was 
signed,  nor  did  either  state  the  purpose  of  the  transaction."*  In  addition,  check 
stubs.  Madison  Marketing  invoices  and  supporting  documentation  were  located: 

For  the  $1,607  transaction,  the  Madison  Marketing  invoice  lists  three 
vendors:   a  radio  station  and  two  publications."'  Backing  up  the  Madison 
Marketing  invoice  is  an  invoice  from  each  vendor."*  In  each  case,  the  total  on 
the  vendor's  invoices  plus  1 5  percent  equals  the  amount  shown  on  the  Madison 
Marketing  invoice.  All  four  documents  state  that  the  services  relate  to  the 
Green  Tree  Famis  project,  not  Fair  Oaks.*' 

For  the  $5,932  transaction,  the  Madison  Financial  check  stub  has  a 
manual  notation.  "#1116  N/R  -  Fairview  per  J.M."*°  The  Madison  Marketing 
invoice  lists  four  third-party  vendors.    Invoices  from  three  of  the  four  (all  radio 
stations)  are  attached;  each  relates  to  Green  Tree  Fanns.*'   The  missing 
documentation  relates  to  "Sherwin-Williams  $114.60."" 


44  IC16408.  IC16454,  IC16506.  IC16610,  IC25441,  IC25529,  IC25571. 

45  Letter  from  Albert  Kohl  to  Bruce  A.  Ericson,  Aug.  11,  1995,  at  1-2. 

46  IC 16396;  IC25583.   Bank  statements  for  Madison  Marketing's  account  are  not  available 
for  November  1 984. 

47  RTCKC44332.   These  entitles  have  no  known  ties  to  the  McOougals.   The  Madison 
Marketing  invoice  supporting  this  payment  is  dated  October  25.  1 987.  The  year  appears  to  be 
in  error;  the  underlying  Invoices  are  all  dated  In  1 984. 

48  RTCKC44333-35. 

49  RTCKC44332-35. 

50  RTCKC44326.  The  "J.M."  stands  for  Jim  McOougal.  As  noted  above.  Jim  McDougal 
directed  that  this  payment  be  posted  to  the  general  ledger  in  this  manner. 


51 
52 


RTCKC44327-30. 
RTCKC44327. 
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Both  payments  were  posted  to  Madison  Financial's  general  ledger  to 
account  1116:   "Notes  Receive  -  Fairview.""  (The  account's  name  was  later 
changed  to  "Fair  Oaks.")   Posting  a  payable  to  a  note  receivable  account  is 
unusual.   Castleberry  explained  that  he  charged  the  $5,932  payable  to  this 
account  because  McDougal  told  him  to  do  so.   So  far  as  Castleberry 
understood  it,  McDougal's  theory  was  that 

I      there  was  a  note  --  or  that  there  was  to  be  a  note  that  --  in  which 
one  of  the  partners  --  or  a  partner  owned  that  note,  as  far  as 
would  make  payments  on  that  note  once  the  development  was 
completed.^ 

Put  another  way,  McDougal's  theory  for  not  expensing  these  payables  was  that 
ultimately  the  partner  would  reimburse  Fairview  for  the  work  perfonmed  by 
Madison  Mar1<eting;  therefore,  in  the  final  analysis,  Madison  Financial  would  not 
be  out  of  pocket.^*  On  this  theory,  the  disbursements  would  not  be  treated  as 
expenses.   Therefore,  they  would  not  decrease  Madison  Financial's  net  income 
(or,  as  shall  be  seen  below,  McDougal's  and  Latham's  bonuses). 

b.        Transaction  9  (chart  13).  October-November  1985. 

As  chart  13  illustrates,  Madison  Guaranty  and  Madison  Financial  made 
three  payments  totaling  $1 12,872  to  Madison  Marketing;  and  Madison 
Marketing  sent  $7,500  to  Whitewater.   As  chart  7  illustrates,  Whitewater  used 
the  $7,500  to  make  a  $7,322  payment  to  Security  Bank  of  Paragould. 

Transaction  9  resembles  transaction  38.   Money  left  Madison  Guaranty 
and  Madison  Financial  in  the  fonn  of  three  deposits  into  Madison  Marketing: 
$48,183  and  $37,579  referenced  on  a  deposit  slip  dated  October  25,  1985;  and 
$27,110  referenced  on  a  deposit  slip  dated  October  29,  1985.^*  The  deposit 
slips  are  unsigned  and  do  not  state  the  purpose  of  the  deposits,  although  they 
do  list  the  entities  on  behalf  of  which  the  money  ostensibly  was  paid." 


53  RTCKC44325. 


54  Castleberry  Interview,  Nov.  2.  1995,  at  31-33.   Many  other  disbursements  that  appear 
to  be  payables  also  were  posted  to  this  account,  e.g.,  Southwestern  Bell.  $84.83,  Coca-Cola 
Bottling  Co.,  $76.50,  Rabbit  Feed  Store,  $67.40.   RTCKC44325. 

55  Castleberry  Interview,  Nov.  2,  1995,  at  32-35.   Castleberry  has  no  idea  whether  there 
were  such  notes,  or  whether  they  eventually  were  paid;  he  simply  followed  McDougal's 
instructions.    W. 

56  IC06632,  IC07427. 

57  IC06632.  IC07427. 
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Additional  documentation  has  been  located  for  the  last  two  of  these 
payments.^'   For  both,  the  documents  include  entries  into  Madison  Financial's 
general  ledger,  check  stubs  and  Madison  Marketing  invoices  with  underlying 
third-party  vendor  statements. 

The  payment  of  $37,579  was  recorded  into  Madison  Financial's  general 
ledger  in  account  2300--''Res.  For  Dev. -Maple  Crk  Farms."*'  This  type  of 
account  accumulates  capitalized  direct  project  costs  for  Maple  Creek  Farms. 
This  coding  is  consistent  with  Madison  Marketing's  invoice  for  these  costs. ^° 
Madison  Marketing  vendor  receipts  for  this  invoice,  while  not  complete,  are 
generally  consistent  with  other  Madison  Marketing  payments,  including  the 
addition  of  a  15  percent  mark-up  on  these  costs. ^'   These  expenses  covered 
television,  radio  and  print  advertising  for  the  project." 

The  payment  of  $27,1 10  is  supported  by  similar  documentation.   This 
payment  is  distributed  on  Madison  Financial's  general  ledger  in  many  places: 
reserve  for  development  accounts  for  Eden  Park  (account  2306  for  $7,439.35) 
and  Lake  Faircrest  (account  2307  for  $12,914.08);  and  various  advertising 
expense  accounts  for  Fair  Oaks  (account  6691-3  for  $4,602.36),  Britanny  Point 
(account  6691-4  for  $71.24)  and  Timberiine  (account  6691-5  for  $2,082.85).*^ 
The  underlying  invoice  and  vendor  support  generally  appears  consistent  with 
these  classifications.   The  documentation  is  of  the  same  type  and  detail  as  the 
other  Madison  Marketing  payments.** 

The  checks  for  this  transaction,  unlike  transactions  1 ,  3A  and  3B,  were 
signed  by  Greg  Young.  In  mid  1985,  Greg  Young  replaced  Paul  Castleberry, 
who  was  fired.^  Young,  an  accountant,  had  worked  for  the  firms  now  known 


58  Letter  from  Albert  Kohl  to  Bruce  A.  Encson,  Aug.  11,  1995,  at  2. 

59  RTCKC44355. 


60 
61 


RTCKC44403. 
RTCKC44404-26. 


62  Whether  these  types  of  costs  should  be  capitalized  or  expensed  on  Madison  Financial's 
books  is  irrelevant  for  purposes  of  this  analysis. 

63  RTCKC44356-57. 


64 


RTCKC44358-400. 


65  Castleberry  Interview,  Apr.  26.  1994,  at  4,  19-20.   Castleberry  was  told  he  "wasn't  the 

right  type  individual  for  their  organization";  the  finng  came  as  a  shock.    Id.  at  19-20. 
Castleberry  once  had  refused  to  make  an  accounting  entry  that  Latham  wanted.   This  occurred 
within  SIX  months  of  Castleberry's  finng,  but  Castleberry  does  not  know  if  the  incident  led  to  his 
firing.    Id.  at  21-25.   Young,  who  was  Castleberry's  boss  and  had  started  to  handle  some  of 

(continued...) 
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as  KPMG  Peat  Marwick  and  Deloitte  &  Touche  before  joining  Madison 
Guaranty  in  October  1984.®*  Young  continued  to  work  at  Madison  Guaranty 
untilJuly  1988." 

In  general,  Young  claims  that  accounts  payable  requests  had  backup 
information  and  supporting  documentation,  although  on  occasion  McDougal 
would  make  oral  requests  for  checks  and  supply  some  fomri  of  invoice  later." 
These  oral  requests  generally  pertained  to  payables  to  West-Ark,  Madison 
Mar1<eting  or  other  related  entities.*^  Young  understood  that  "all  of  the 
advertising  dollars  ran  through  Madison  Marketing  as  the  agent  or  contractor  or 
whatever  it  was.  They  got  an  agency  fee  for  placing  all  this  advertising."'"  He 
does  not  think  that  Madison  Marketing  actually  produced  the  advertisements 
itself.'' 

c.        Analysis. 

The  Madison  Financial  payments  to  Madison  Marketing  appear 
adequately  documented.   While  backup  documentation  was  not  available  for  all 
payments,  the  files  where  available  include  third-party  documentation  justifying 
the  amount  and  nature  of  the  expenses.  Therefore,  the  evidence  does  not 
support  the  assertion  of  any  cause  of  action  based  on  the  theory  that  these 
expenditures  themselves  damaged  Madison  Guaranty.'^ 

Nonetheless,  Madison  Marketing's  entitlement  to  the  15  percent  markup 
might  be  questioned  on  the  theory  that  these  funds  should  have  gone  to 
Madison  Guaranty  rather  than  to  an  entity  owned  by  Susan  McDougal 
personally.    In  situations  such  as  this,  where  a  person  with  a  close  connection 
to  a  corporation  (a  "corporate  insider")  profits  from  business  dealings  with  that 


65(... continued) 

Castleberr/s  responsibilities  before  Castleberry  left,  does  not  know  why  Castleberry  was  fired. 

Young  Interview.  Nov.  2,  1995,  at  6-9. 

66  Young  Interview,  May  13,  1994,  at  1-2;  Young  Interview,  Nov.  2,  1995.  at  4-6. 

67  Young  Interview.  May  13,  1994,  at  2. 

68  Id. 

69  Id. 

70  Young  Inten/iew.  Nov.  2,  1995,  at  10-11. 

71  Id. 


72  To  the  extent  that  these  expenditures  were  posted  to  'notes  receivable'  accounts,  there 

may  be  an  accounting  issue.  That,  however,  seems  better  addressed  as  an  aspect  of 
McOougal's  t)onuses,  which  are  discussed  below. 
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corporation,  the  law  asks  several  questions.   The  first  is  whether  the  corporate 
insider  should  even  operate  a  business  that  the  corporation  itself  might  own 
The  second  is  whether  the  particular  business  arrangements  between  the 
corporate  insider  and  the  corporation  violate  the  corporate  insider's  fiduciary 
duties  to  the  corporation. 

The  first  question  is  analyzed  under  the  "corporate  opportunity"  doctrine 
|W|  This  doctrine,  which  Arkansas  recognizes,  holds; 

[^  The  law  imposes  a  high  standard  of  conduct  upon  an  officer  or 

g^  director  of  a  corporation,  predicated  upon  the  fact  that  he  has 

^  voluntarily  accepted  a  position  of  trust  and  has  assumed  the 

^  control  of  property  of  others.  .  .  .  Such  a  person  occupies  a 

®  fiduciary  relation  to  his  corporation  and  "may  not  acquire,  in 

Gc  S  opposition  to  the  corporation,  property  in  which  the  corporation 

125  sp  has  an  interest  or  tangible  expectancy  or  which  is  essential  to  its 

[jg  jC  existence."  This  doctrine  of  corporate  opportunity  is  but  one 

Pig  phase  of  the  rule  of  undivided  loyalty  on  the  part  of  corporate 

3  fiduciaries.   It  does  not  preclude  a  corporate  fiduciary  from 

5^3  g  engaging  in  a  distinct  enterprise  of  the  same  general  class  of 

^  ^  business  as  that  which  his  corporation  is  engaged,  so  lono  as  he 

"^^  '"'  acts  in  good  faith.'' 

The  corporate  opportunity  doctrine  is  principally  a  rule  of  disclosure.  A 
corporate  fiduciary  whose  activities  are  known  to  and  accepted  by  the 
corporation  will  not  run  afoul  of  the  doctrine.'*  There  seems  to  have  been  no 
secret  as  to  Susan  McDougal's  ownership  of  Madison  f\*1ari(eting;  for  example. 
Castleberry  and  Young  both  knew  it. 

Even  if  the  McDougals  did  not  disclose  their  interest  to  other  directors, 
the  corporate  opportunity  doctrine  does  not  preclude  a  corporate  fiduciary  from 
engaging  in  a  distinct  enterprise  of  the  same  general  class  of  business  as  that 
in  which  his  corporation  is  engaged  so  long  as  he  acts  in  good  faith.'*  Courts 
frequently  employ  a  "line  of  business  test"  to  detenmine  whether  a  given 
opportunity  belonged  to  the  corporation.   Under  this  test,  the  corporate 
opportunity  doctrine  typically  is  invoked  where  there  have  been  egregious 


@ 


73  Raines  v.  Toney.  228  Ark.  11 70.  1 179,  313  S.W.2d  802.  808  (1958)  (citations  omitted). 
See  also  Taylor  v.  Terry,  279  Ark.  97.  98-99.  649  S.W.2d  392.  392-93  (1983). 

74  3  William  Meade  Fletcher.  Cyclopedia  of  the  Law  of  Private  Corporations  §  862  at  304 
(rev.  ed.  1994). 

75  Raines  v.  Toney.  228  Artt.  at  1 179.  313  S.W.2d  at  808;  see  also  Taylor  v  Terry 
279  Ark.  at  98-99.  649  S.W.2d  at  392-93. 
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attempts  to  spirit  business  away  from  a  corporation/*    The  doctrine  does  not 
typically  reach  a  business  relationship  with  a  vendor  in  another  line  of  business. 
An  advertising  agency  is  not  a  business  "essential  to  [the]  existence"  of  a 
savings  and  loan,  nor  is  an  advertising  agency  "of  the  same  general  class  of 
business  as  that  [in]  which"  a  savings  and  loan  or  its  real  estate  service 
corporation  is  engaged.   Therefore,  it  seems  unlikely  that  Madison  Marketing 
took  an  opportunity  that  belonged  to  Madison  Guaranty  or  Madison 
Financial." 

The  second  question  is  whether,  even  if  Susan  McDougal  could  property 
own  Madison  Marketing,  her  status  as  a  corporate  insider  made  the  particular 
arrangement  between  Madison  Guaranty  and  Madison  Mari<eting  improper. 
The  general  mle  is  that  corporate  insiders  may  not  profit  improperiy  from  their 
relationship  with  the  corporation.  Therefore, 

a  director  must  account  to  the  corporation  or  the  shareholders  for 
any  profits  made  by  the  director  out  of  corporate  transactions, 
where  the  director  either  concealed  or  did  not  disclose  the  extent 
to  which  he  or  she  was  making  a  profit  our  of  the  transaction.'* 

This  rule  does  not  mean,  however,  that  a  director  or  other  insider  is  forbidden 
from  having  an  interest  in  a  contract  that  is  fair  and  in  the  interest  of  the 
corporation.   Instead,  it  means  that  the  RTC  would  have  the  burden  of  proving 
that  the  McDougals  tried  to  conceal  their  interest  in  Madison  Marketing;  if 
satisfied,  the  burden  would  shift  to  the  McOougals  to  establish  that  the  contract 
was  fair  and  made  in  good  faith.'' 

Even  if  the  RTC  could  prove  secrecy,  the  McDougals  might  well  meet 
their  burden.  Madison  Mari<eting  received  no  more  than  the  going  rate  of  15 
percent;  had  an  independently  owned  advertising  agency  placed  the 


76  This  is  true  of  both  Raines  and  Taylor.   In  Raines,  for  example,  the  defendant/appellant 
attempted  to  take  away  all  the  business  of  the  corporation  to  which  he  owed  a  fiduciary  duty 
and  transfer  all  that  business  to  a  partnership  he  had  set  up. 

77  An  additional  distinguishing  factor  between  the  typical  corporate  opportunity  case  and 
the  facts  presented  here  is  the  real  question  here  of  whether  Madison  Guaranty  was  depnved 
of  the  opportunity.   If  Madison  Guaranty  could  have  chosen  at  any  time  to  place  its  own 
advertisements,  then  the  opportunity  was  never  lost  to  it. 

78  Fletcher,  supra.  §  884,  at  363. 

79  Fletcher,  supra,  §  884.70,  at  376-77;  see  also  Home  Bros.,  Inc.  v.  Ray  Lewis  Corp., 
292  Ark.  477,  481,  731  S.W.2d  190,  193  (1987)  (recognizing  that  when  contracts  between  a 
corporation  and  its  directors  are  involved,  'the  burden  is  upon  those  claiming  under  them  to 
prove  that  they  are  made  in  good  faith  and  fair  to  the  corporation'). 
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advertisements,  it  would  have  charged  a  similar  commission.*"  The  1986 
FHLBB  Report  of  examination  points  out  that  "[t]he  actual  work  of  advertising, 
such  as  the  design  and  production  of  commercials  and  providing  air  time  or 
newspaper  space,  appears  to  be  performed  by  others."*'   That  might  have 
been  true,  however,  even  if  an  independently  owned  advertising  agency  had 
handled  the  job.   Therefore,  unless  Madison  Marketing  manifestly  fell  down  on 
the  job,  it  seems  doubtful  that  the  RTC  could  demonstrate  that  the  arrangement 
was  unfair  to  Madison  Guaranty.   This  issue  aside,  there  Is  no  basis  to  question 
the  expenditures  on  advertising,  at  least  in  the  transactions  for  which 
documents  can  be  located. 

3.        Transaction  benefiting  Bill  Henley:  Transaction  6 
(chart  11).  January  1985. 

As  chart  1 1  illustrates,  Madison  Financial  paid  $46,000  to  Madison  Real 
Estate;  Madison  Real  Estate  paid  $46,000  to  Bill  Henley;  Bill  Henley  paid 
$28,500  to  Flowerwood  Farms;  and  Flowerwood  Famns  paid  $1,000  to 
Whitewater.   As  chart  7  illustrates,  Whitewater  used  the  $1,000  to  pay  $1,000 
to  Citizens  Bank  of  Flippin. 

Bill  Henley  (who  is  one  of  Susan  McDougal's  brothers)  worked  as  a 
commissioned  real  estate  salesman  for  Madison  Financial.   The  1986  FHLBB 
Report  of  Examination  indicates  Bill  Henley  was  paid  $427,683  in  commissions 
between  1983  and  1986.   According  to  this  Report,  "a  substantial  portion  of 
these  funds  were  advances  against  commissions  to  be  eamed  on  future  land 
sales.""  Transaction  6  involves  one  payment  of  commissions  to  Bill  Henley. 

In  January  1985,  money  left  Madison  Financial  in  the  fonn  of  a  check  for 
$46,000  to  Madison  Real  Estate.*^   Madison  Real  Estate  paid  $46,000  to  Bill 
Henley.  The  $46,000  reached  Bill  Henley's  account  on  January  10,  the  day 
before  the  check  to  Henley  and  the  check  from  Madison  Financial  were  posted 
to  Madison  Real  Estate's  account;  both  were  posted  on  January  1 1  .** 


80  A  number  of  the  invoices  from  television  stations  explicitly  state  ttie  gross  billing,  tfie 
"agency  commission'  and  the  net  amount  due.    E.g.,  RTCKC44408-20. 

81  PMS0477. 

82  PMS0476. 

83  The  Madison  Financial  check  to  Madison  Real  Estate  is  dated  January  9.  1 985  and 
was  signed  by  Paul  Castleberry.    IC17929.   A  deposit  slip  dated  January  10.  also  signed  by 
Castleberry,  deposited  the  check  into  Madison  Real  Estate's  account.   IC 17776.  The  deposit 
was  posted  to  Madison  Real  Estate's  account  on  January  11.   IC01568.   The  statement  was 
sent  to  Madison  Real  Estate  c/o  Castlebenv. 

84  IC01568.  IC17837.    See  generally  CasWebeny  Interview,  Nov.  2.  1995,  at  39-47. 
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There  is  no  backup  documentation  (accounts  payable  folder  or 
supporting  documentation)  for  this  transaction.'*  There  is,  however,  an  entry 
into  Madison  Financial's  general  ledger  for  $46,000,  coded  into  account 
2016,  "Accts.  Pay.  -  Comm.  To  B.H."*^  This  entry  creates  a  debit  balance  of 
$46,650.68,  which  appears  to  be  an  amount  due  (receivable)  from  Bill  Henley. 
This  suggests  that  Madison  Financial  prepaid  commissions  to  Bill  Henley.*' 

Paul  Castleberry  said  that  commissions  were  prepaid  but  not  by  more 
than  a  few  days.   He  said  that  sometimes  Jim  McDougal  would  direct  him  to 
pay  commissions  to  Henley.   Typically  this  would  occur  only  if  a  parcel  had 
been  sold  but  the  paperwork  had  not  yet  been  arrived  at  the  office.**  So  far 
as  Castleberry  knew,  this  payment  was  not  a  disguised  loan  to  Henley. 
Instead,  he  understood  that  a  sale  had  been  made  but  the  paperwork  had  not 
yet  arrived." 

There  might  be  liability  if  the  underiying  sales  were  made  to  insiders  on 
uneconomical  terms  and  therefore  were  not  bona  fide.*"  Such  a  theory  would 
require  fairly  elaborate  proof  as  to  the  terms  of  various  transactions  and  the 
rationale  for  the  transactions.   Even  if  the  commissions  were  proved  wrongful, 
however,  the  commissions  could  not  be  recovered  from  their  recipient,  Bill 
Henley,  because  he  has  been  released.^' 


85  Letter  from  Albert  Kohl  to  Bruce  A.  Ericson,  Aug.  11,1 995,  at  2. 

86  RTCKC44338.  There  is  no  voucher  backing  up  the  general  ledger  entry.   Letter  fronf) 
Albert  Kohl  to  Bruce  A.  Ehcson,  Aug.  11,  1995,  at  2. 


87 


RTCKC44338. 


88  Castleberry  Interview.  Nov.  2.  1995,  at  41-47. 

89  Id.  at  45. 


90 


See  1986  FHLBB  Report  of  Examination,  PMS0477. 


91  Between  1987  and  1989,  Bill  Henley  was  adverse  to  Madison  Guaranty  and  Madison 

Financial  in  six  actions,  at  least  one  of  which  pertained  to  his  real  estate  commissions.   On 
April  28.  1989,  Bill  Henley.  Glenda  Henley.  Madison  Guaranty  and  Madison  Financial  executed 
a  global  Settlement  Agreement  resolving  all  six  actions.   Among  the  six  actions  was  one  that 
sought  commissions.    Billy  Henley  v.  Madison  Financial  Corporation,  et  al..  No.  87-422  (Union 
Cty.  Cir.  Ct.).  after  removal.  No.  89-1040  (W.D.  Ark.).   The  mutual  release  attached  to  the 
Settlement  Agreement  provided  for  the  dismissal  with  prejudice  of  this  action  and  the  release 
by  all  parties  of  'any  and  all  claims  .  .  .  known  or  unknown  .  .  .  relating  to'  this  action  (as  well 
as  the  other  five  actions).   Settlement  Agreement  at  19.  25-26.  These  releases  would  bar  the 
RTC  from  suing  Henley  even  if  the  commissions  were  proved  wrongful. 
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4.        Transactions  benefiting  the  McDouqals  (charts  12.  12A 
and  14). 

There  are  four  such  transactions,  three  benefiting  Jim  McDougal  and  one 
benefiting  Susan  McDougal.   Madison  Financial  paid  Jim  McDougal  $20,000  in 
February  1985,  $30,000  in  April  1985  and  $75,949  in  January  1986;  all  three 
payments  are  deemed  bonuses  by  what  purport  to  be  board  minutes.   Through 
[59  the  fourth  transaction,  Madison  Guaranty  may  indirectly  have  financed  a  loan  to 

P  Susan  McDougal  of  $300,000  made  by  Capital  Management  Services,  Inc.  in 

April  1986. 

^  The  $20,000  bonus  and  the  $30,000  bonus  are  not  part  of  the  nine 

f  transactions  discussed  in  part  VII  of  the  Preliminary  Report,  but  the  $30,000 

^^  bonus  was  discussed  in  part  VIII  because  it  was  made  payable  to  Whitewater. 

S  The  $75,949  bonus  and  the  $300,000  loan  are  part  of  transaction  8. 

[»g   L  a.         The  $30.000  bonus  paid  in  April  1985  (chart  14). 

^  §  As  chart  14  illustrates,  Madison  Financial  paid  $30,000  to  Whitewater. 

fci  §  "Th®  money  cured  an  overdraft  created  by  Whitewater's  $30,000  payment  to 

^  S  Earth  Movers,  Inc.   Earth  Movers  had  used  Whitewater's  check  to  buy  a 

cashier's  check  for  $30,000  that  was  sent  to  Senator  Fulbright,  who  accepted  it 
as  the  first  of  two  payments  for  a  parcel  of  land  west  of  Little  Rock  that  he  had 
agreed  to  sell  to  Earth  Movers. 

The  Preliminary  Report  discussed  this  transaction  at  some  length.** 
New  interviews  and  newly  obtained  accounting  documents  help  augment  the 
discussion  in  the  Preliminary  Report,  particularly  with  respect  to  the 
characterization  of  Madison  Financial's  $30,000  payment  to  Whitewater  as  a 
bonus. 

Madison  Financial's  minutes:  To  understand  the  evidence  as  to  this 
putative  bonus,  it  is  necessary  to  understand  the  history  of  the  minutes  that 
purport  to  authorize  it.  As  noted  in  the  Preliminary  Report,  these  minutes  are  of 
dubious  authenticity,  were  created  many  months  after  the  fact  and  have  been 
fourKJ  in  several  inconsistent  versions.  According  to  Patricia  Heritage,  who 
prepared  the  minutes  under  John  Latham's  direction,  the  Madison  Financial 
board  did  not  hold  formal  meetings,  but  the  minutes  were  prepared  as  if  a 


92         Preliminary  Report  at  98-101. 

Fad.  a  Ciim.  P.  6(*)  Matanal 
Conlktantial 


-22- 


Attomey-Cllent  Pnvil«ge 
Altom«y»'  Woi*  Product 


148 


meeting  had  been  held; 
was  a  director.** 


One  of  the  directors,  Greg  Young,  did  not  know  he 


(sa 


Latham  directed  Heritage  to  prepare  the  minutes  in  anticipation  of  the 
FHLBB  examination  that  began  in  March  1 986.'*  Heritage  started  creating 
minutes  covenng  putative  meetings  held  from  January  1985  onward.   The  work 
of  drafting  these  minutes  began  in  late  February  1986.  because  the  examiners 
were  expected  to  arrive  on  March  1,  1986.**  Latham  instructed  Hentage  "that 
the  things  that  needed  to  be  covered  were  any  bonuses  that  the  corporation 
had  authorized  top  officers,  various  other  things."''  Heritage  began  to 
research  corporate  records  to  see  what  Madison  Financial  had  done.'*  She 
also  checked  with  Greg  Young-'he  was  CFO,  so  he  would  have  known  when 
people  were  paid  bonuses.""  After  taking  these  steps,  she  prepared  draft 
minutes  for  Latham's  review.   Latham  frequently  made  changes  to  the 
drafts."*  When  the  minutes  were  completed,  Latham  signed  the  minutes 
himself  but  Sue  Strayhom  probably  signed  Jim  McDougal's  name.'°'   The 
FHLBB  examiners  asked  to  see  the  minutes  soon  after  their  arrival,  but  they 


93  Hentage  Deposition.  Feb.  27,  1991,  at  12-14;  IG  Ex.  111-149,  at  12-14.   Hentage  worked 
at  the  time  as  John  Latham's  assistant.   She  later  completed  law  school  at  night,  graduating 
with  honors  from  the  University  of  Arlcansas  at  Little  Rock.   After  that  she  worked  for  a  time  for 
the  Rose  Law  Finn  In  its  labor  law  department.   Hentage  Deposition  at  4-8;  IG  Ex.  111-130, 

at  4-8.   As  of  1994,  she  worked  as  a  deputy  city  attorney  for  the  City  of  Little  Rock.   IG  Ex.  III- 
152,  at  1. 

94  IG  Ex.  111-149,  at  15.  Young  did  not  leam  of  his  status  as  a  director  until  after  the 
FHLBB  examination  that  started  in  March  1986.  He  said,  "I've  never  attended  a  Madison 
Corporation  Board  of  Directors'  meeting,  ever."  Young  Interview,  Nov.  2,  1995,  at  15-17. 

95  IG  Ex.  111-149,  at  13-14. 

96  IG  Ex.  111-151,  at  6  (RIC038825);  111-152,  at  2.    See  also  Young  Interview,  Nov.  2,  1995. 
at  20-21 . 

97  Id.  at  15.   Compare  IG  Ex.  111-152,  at  2,  where  Heritage  says  that  Latham's  instnjctions 
were  to  focus  on  "major  decisions'"-investments  in  major  developments  and  bonuses. 


98 


IG  Ex.  111-152,  at  3. 


99  IG  Ex.  111-149  at  15.   See  also  IG  Ex.  111-151,  which  consists  of  notes  of  interviews  of 
Hentage  from  1986,  1987  and  1990. 

100  IG  Ex.  111-152,  at  2. 

101  IG  Ex.  111-151,  at  6:  111-152,  at  3.   Heritage  added  that  McDougal  would  allow  a  lot  of 
people  to  sign  his  name,  but  Latham  was  very  particular  about  it  and  would  not  let  anyone  sign 
his  name.   IG  Ex.  111-151,  at  6.   Hentage  also  told  how  McDougal  once  asked  her  to  sign  his 
name  to  a  deed,  explaining  that  it  was  a  waste  of  his  time  to  be  signing  documents  such  as 
this.   IG  Ex.  111-152,  at  3. 
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never  asked  Heritage  when  the  minutes  had  been  prepared  or  by  whom."'' 
For  their  part,  McDougal  and  Strayhom  moved  from  Madison  Guaranty's  offices 
out  to  Maple  Creek  just  before  the  examination  began.   Strayhom  testified  to 
this  in  1988: 

Q.        Do  you  know  why  he  moved? 

A.        Yes. 

Q.        Why? 

A.         He  did  not  want  to  be  accessible  to  the  examiners  to  have 
to  answer  any  questions  at  that  time.'°^ 

7776  bonus  plan  for  1985:  The  first  mention  of  bonuses  for  1 985  appears 
in  the  minutes  for  a  board  meeting  supposedly  held  on  January  21.  1985. 
There  is  a  draft  of  these  minutes'**  as  well  as  a  final  signed  version.'"^ 
The  final  signed  version  reads: 

RESOLVED,  that  the  Corporation  pay  to  the  following 
persons  salaries  and  bonuses  in  the  amounts  set  forth  below  for 
the  fiscal  year  beginning  January  1,  1985:   Jim  McDougal  - 
$100,000.  plus  10%  of  the  net  profits  .  .  .  .'°* 

The  $20,000  payment:  The  next  mention  of  a  bonus  for  McDougal 
appears  in  minutes  dated  February  7,  1985.  Again,  there  is  a  draft  plus  a 
signed  final  version.'"  The  draft  awards  McDougal  $20,000  "in  recognition  of 


102  IG  Ex.  111-152.  at  3. 

103  Reporter's  Transcript  of  Trial  of  Seth  Ward  v.  Madison  Guaranty  Savings  and  Loan 
Association.  No.  87-7580  (Pulast<i  Cty.  Cir.  Ct.).  at  196-97.   The  Independent  Counsel's 
indictment  of  McDougal  charges  that  McDougal  and  his  alleged  co-conspirators  structured 
transactions  and  generated  fraudulent  paperwork,  particularly  in  late  1 985  and  eariy  1 986.  so 
as  not  to  attract  the  attention  of  auditors  and  bank  examiners  and  regulators.   Indictment  filed 
Aug.  17,  1995  in  United  States  v.  James  B.  McDougal,  et  al..  No.  LR-CR-95-173  (E.D.  Ark.) 
(hereinafter,  "McDougal  Indictment"),  1|  10,  at  7. 

104  RTCKC37408-09. 

105  IG  Ex.  111-50,  at  1. 

106  IG  Ex.  111-50.  at  1.   Young  understood  this  to  be  McDougal's  bonus  arrangement  for 
1985.   Young  does  not  recall  McDougal  receiving  any  large  bonuses  in  1984,  but  Young  did  not 
start  handling  payroll  until  the  end  of  1984.  Young  Interview,  Nov.  2,  1995,  at  13-14. 

107  The  draft  Is  RTCKC37420-21:  the  bonus  provisions  are  handwritten  in  Patricia 
Hentage's  handwnting.    Young  Interview,  Nov.  2,  1995.  at  17.   The  final  version  is 
RTCKC46950-51. 
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the  high  profits  ($391,000)  earned  by  the  Service  Corporation."'"*  The  final 
version  awards  McDougal  $50,000  "in  recognition  of  his  work  which  allowed  the 
Service  Corporation  to  earn  outstanding  profits  for  the  past  two  years. "'°* 
Nevertheless,  the  payment  actually  made  in  February  1985  was  $20,000,  not 
$50,000,  and  it  was  accounted  for  as  "salaries  -  executive.""" 

The  $30,000  payment:  The  next  mention  of  a  bonus  for  McDougal 
appears  in  the  minutes  dated  April  17,  1985.   Ther.^  are  several  drafts  of  these 
minutes,  each  awarding  McDougal  $30,000  but  each  containing  a  slightly 
different  rationale.'"   In  February  1986,  Latham  called  Heritage  from 
Colorado  to  instruct  her  to  change  the  charactenzation  of  Jim  McDougal's 
bonus  by  deleting  the  April  17,  1985  bonus  of  $30,000  and  increasing  the 
February  1985  bonus  from  $20,000  to  $50,000."^  As  noted  above,  the 
Febmary  1985  minutes  were  changed  in  this  fashion.   Nonetheless,  the 
$30,000  was  not  deleted  from  the  final  version  of  the  April  1 985  minutes 
(signed  only  by  Jim  McDougal),  which  reads: 

RESOLVED,  that  the  Corporation  pre-pay  to  Jim  McDougal 
$30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the 
prior  year,  and  that  said  bonus  is  to  be  paid  directly  to  Whitewater 
Development."^ 


108  RTCKC37420-21.   This  is  the  figure  for  1984  profits,  not  1985  profits,  notwithstanding 
tfie  provisions  of  tfie  bonus  program  set  forth  in  the  January  21,  1985  minutes.   See 
RTCKC37421;  Young  Inten^iew.  Nov.  2.  1995.  at  18-19. 

109  RTCKC46950-51.   Young  does  not  think  McDougal  was  paid  $50,000  in  one  lump; 
instead,  this  represents  the  sum  of  the  $20,000  paid  in  Feboiary  1985  and  the  $30,000  paid  In 
Aphi  1985  (discussed  below).   Young  Interview,  Nov.  2.  1995.  at  20. 

110  RTCKC44433  (general  ledger  as  of  Apr.  30,  1985);  Young  Interview,  Nov.  2,  1995.  at 
31-32.  Typically  Latham,  as  opposed  to  McDougal,  instructed  Young  on  how  to  account  for  the 
bonuses.   Young  Interview,  Nov.  2,  1995,  at  17-18. 

111  RTCKC37414  ("in  recognition  of  the  profits  of  the  prior  year  and  in  anticipation  of  higher 
profits  in  1985");  RTCKC  37419  ('hie  annual  bonus  of  $30,000  of  his  annual  bonus  in 
recognition  of  the  profits  of  the  prior  year  and  in  oKpootation  of  highor  pfotitc  in  1086")  (editing 
in  onginal);  RTCKC37415  ("$30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the  pnor 
year  and  in  OKpoolation  of  highor  profito  in  1 086')  (editing  in  onginal).   Young  says  the 
handwriting  on  RTCKC37414  and  374129  is  Patncia  Hentage's  except  for  the  words  "annual 
meeting,"  which  appear  to  have  been  wntten  by  Sue  Strayhom.   Young  Interview.  Nov.  2,  1995, 
at  24-25. 

112  Id.  at  8.   Compare  IG  Ex.  111-152,  at  2.  in  which  Hentage  confirms  the  change  from 
$20,000  to  $50,000  but  claims  that  Latham  Instmcted  her  to  have  the  minutes  show  the 
$30,000  bonus  was  paid  to  Whitewater.   See  also  Preliminary  Report  at  101. 

113  CR0686  (signed  by  McDougal). 
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The  check  for  this  bonus  was  cut  April  30.  1985  and  was  made  payable 
to  Whitewater.   Greg  Young  explained: 

Q.        ...      To  the  best  of  your  recollection,  why  did  you  prepare 
this  check  [the  $30,000  check  to  Whitewater,  which  Young 
signed]?   Did  someone  ask  you  to  do  it? 

A.  John  Latham  told  me  to. 

Q.  And  how  did  he  explain  what  it  was  for? 

A.  Quote,  "We  need  to  get  some  money  in  Jim's  hands." 

Q.  That's  all  he  said? 

A.  Yes. 

Q.  Did  he  give  you  any  sort  of  documentation  ~ 

A.  No. 

Q.  -  to  say  what  it  was  for? 

A.  No. 

Q.        Did  you  ever  get  any  anything  else  from  Latham  explaining 
what  the  --  what  the  money  was  for? 

A.        No."* 


Q.       Okay. 

MR.  WAGNER:  Greg,  you  mentioned  that  John  Latham 
mentioned  that  he  needed  to  get  some  money  in  Jim  McDougal's 
hands.   Did  he  direct  you  to  write  it  payable  to  Whitewater 
Development? 

MR.  YOUNG:  Yes. 

MR.  ERiCSON:  Q:   I  take  it  it  was  not  your  idea  to  pay  it  to 
Whitewater? 


1 14        Young  Interview.  Nov.  2,  1995.  at  26. 
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A.        Oh,  no.   I  really  didn't  know  what  Whitewater  was."* 

Young  cannot  recall  any  other  occasion  in  which  Latham  made  a  request  such 
as  "we  need  to  get  some  money  in  somebody's  hands.""* 

While  the  minutes  justified  the  $30,000  payment  as  a  bonus,  it,  unlike 
the  $20,000  payment,  was  never  accounted  for  in  this  way.   Instead,  it  was 
accounted  for  in  two  different  ways:   first,  as  a  consulting  fee,  and  second,  as  a 
capitalized  expense  attributed  to  Maple  Creek. 

At  first,  Greg  Young  accounted  for  the  $30,000  as  a  consulting  fee;  his 
journal  voucher  dated  April  30,  1985  (the  date  the  check  bears)  reads,  "pmt  to 
Whitewater  Dev.  for  consulting  fee.""'  Young  says  he  did  so  at  Latham's 
direction: 


Q. 
this? 

A. 

Q. 

A. 

Q. 

A. 


Now,  how  would  you  have  decided  how  to  account  for  --  for 

Because  I  asked  John  [Latham]  what  it  was  for. 

.  .  .  And  what  did  he  say,  to  the  best  of  your  recollection? 

Consulting  fee. 

Did  he  provide  any  further  detail? 

Hmm-mm,  no."* 


Six  months  later,  Latham  directed  Young  to  change  the  accounting  for 
the  $30,000.   This  time,  Young's  joumal  voucher  backed  out  the  consulting  fees 
and  posted  it  to  a  "Reserve  for  Development,  Maple  Creek  Farms 
account.""' 


115        Id.  &l  27. 


116        Id. 


1 1 7  RTCKC44441  (emphasis  in  onginal);  the  check  is  CR0264;  the  deposit  slip  is 
DKRT101144;  the  relevant  page  of  the  general  ledger  is  RTCKC44437.   Greg  Young  handled 
all  the  bonus  payments  in  1985  and  1986.   Young  Interview,  Nov.  2,  1995,  at  14,  25-26. 
Castleberry  knew  nothing  about  these  documents.   Castleberry  Interview,  Nov.  2,  1995,  at  47- 
65. 

118  Young  Interview,  Nov.  2,  1995.  at  30. 

119  RTCKC44441A;  Young  Interview.  Nov.  2.  1995.  at  34-37. 
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Young  is  unaware  of  any  consulting  or  other  services  provided  by 
Whitewater  to  any  of  Madison  Financial's  projects,  including  Maple  Creek. '^ 
When  asked  why  Latham  would  have  sought  to  recharacterize  this  payment, 
Young  answered: 

Q.        Greg,  you  mentioned  that  Mr.  Latham's  motivation  for  the 
entry  might  relate  to  avoiding  having  this  hit  the  bottom  line. 

A.        Yes. 

Q.        Why  would  that  have  been  a  motivation? 

A.        Because  of  bonuses.  Jim's  bonus  was  based  on  the  profit 
of  Madison  Financial  Corporation;  John's  bonus  was  based  on  net 
profit  of  Madison  Guaranty  after  Madison  Financial's  profits  were 
rolled  into  Madison  Guaranty.   So  this  meant  $3,000  for  each  of 
them,  in  essence. 

Q.        Did  he  express  that  explicitly? 

A.        No,  no.   No.   But  it  didn't  take  a  rocket  scientist  to  figure 
that  out.'^' 

b.        Transaction  8  (charts  12  and  12A).  April  1985- 
April  1986. 

As  chart  12  illustrates,  this  transaction  occurred  over  the  space  of  a  year. 
The  top  half  of  chart  12  covers  1985;  the  bottom  half  covers  1986. 

In  April  1985,  Stephens  Security  Bank  loaned  $135,000  to  Fiowenwood 
Farms;  and  Flowenwood  Farms  paid  $24,456  to  Whitewater.   As  chart  7 
illustrates.  Whitewater  used  this  $24,456  to  fund  most  of  a  $25,000  payment  to 
Chris  Wade's  Ozarks  Realty  Company. 

In  1986,  the  loan  from  Stephens  Security  Bank  was  repaid  in  two 
installments,  one  in  January  1986  and  the  other  in  April  1986.'^  Both 
payments  have  connections  to  Madison  Guaranty. 


120  Young  Interview,  Nov.  2.  1995,  at  35-36.  Young  said  as  much  to  auditors  from  KPMG 
Peat  Marwick  when  they  questioned  the  recharactenzation  during  an  audit  conducted  in  1987. 
PM000003121;  Young  Interview  at  38-39. 

121  Young  Interview.  Nov.  2,  1995,  at  37.   Latham  and  McDougal  each  had  twnus 
arrangements  awarding  them  10  percent  of  net  profits. 

122  Because  money  is  fungible,  one  cannot  say  which  of  these  funded  the  $24,456;  either, 
standing  alone,  was  sufficient  to  do  so.   See  Preliminary  Report  at  84-86. 
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In  January  1986,  Madison  Financial  paid  a  bonus  of  $75,949  to  Jim 
McDougal;  and  McDougal  used  $40,000  of  that  money  to  repay  a  portion  of 
Flowenwood  Fanms'  loan  from  Stephens  Security  Bank.   In  April  1986,  Madison 
Guaranty  loaned  $825,000  to  Dean  Paul,  Ltd.   Of  this  $825,000,  $502,000  went 
to  David  Hale's  Capital  Management  Services,  Inc..  which  loaned  $300,000  to 
Susan  McDougal  dba  Master  Marketing.'"  Of  this  $300,000,  $111,524  went 
to  retire  the  remainder  of  Flowerwood  Farms'  loan  from  Stephens  Security 
Bank. 

i.         The  $75.949  bonus  paid  to  Jim  McDougal  in 
January  1986. 

Part  of  the  Stephens  Security  Bank  loan  was  repaid  in  January  1986  out 
of  the  McDougals'  joint  account  at  Madison  Guaranty.   The  McDougals'  account 
would  not  have  had  the  funds  needed  to  make  this  payment  but  for  a  payment 
of  $75,949  that  Jim  McDougal  received  on  January  6,  1986  from  Madison 
Financial. 

The  check,  dated  January  6,  1986,  from  Madison  Financial  to  Jim 
McDougal  does  not  state  a  purpose  for  the  transaction.'^*  The  check  stub, 
general  ledger  entries  and  Jim  McDougal's  1 986  W-2  wage  statement  all  state 
that  the  payment  was  a  bonus. '^  The  check  stub  is  dated  January  7,  1986 
and  indicates  the  disbursement  was  "Jim's  Bonus."'^  The  December  31, 
1985  Madison  Financial  general  ledger  (a  printout  run  January  14,  1986)  has  an 
entry  for  $78,952  posted  to  account  6012,  "Bonus  Expense,"  bearing  the 
description  "Dec  31  85  Jim's  Bonus  10%."'"  The  $3,003  difference  between 
the  $78,952  posted  in  the  general  ledger  and  the  $75,949  paid  to  McDougal  is 
reconciled  on  McDougal's  1 986  W-2  wage  statement,  which  deems  this  amount 
"social  security  tax  withheld."'^ 

As  summarized  above,  Madison  Financial  purported  minutes  for  January 
1985  state  that  McDougal  had  a  10  percent  bonus  arrangement  with  Madison 


1 23  The  Preliminary  Report  did  not  lay  out  the  connection  between  Madison  Guaranty, 
Dean  Paul,  Ltd.  and  Capital  Management  Services,  Ltd.  That  was  the  subject  of  another  part 
of  this  investigation.   See  chart  12A  for  a  depiction  of  the  connection. 

124  IC42743.  This  check  was  signed  by  Greg  Young,  who  had  replaced  Paul  Castleberry. 

125  Young  also  confirms  this.   Young  Interview,  Nov.  2,  1995.  at  39. 

126  RTCKC44345. 

127  RTCKC44350. 

128  RTCKC44352.   Young  verified  the  withholding.   Young  Interview,  Nov.  2,  1995,  at  42. 
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Financial.'^   Even  if  that  is  assumed  to  be  true,  it  is  not  clear  that  the  bonus 
was  properly  calculated.   Assume  that  the  "10%"  referenced  in  the  general 
ledger  means  "10  percent  of  Madison  Financial's  net  profits."   If  so,  the 
operative  question  is  whether  the  amount  paid  was  10  percent  of  Madison 
Financial's  net  profits. "°  The  answer  is  "no." 

No  audited  financial  statement  states  that  Madison  Financial  had  a  net 
income  of  $789,520  (or  anything  like  that)  in  1985.'^'    For  1985.  two  sets  of 
audited  financial  statements  were  prepared  for  Madison  Financial.   The  first, 
prepared  by  Frost  &  Company  and  dated  February  17,  1986,  states  that 
Madison  Financial's  net  income  for  1985  was  $323,960.'^^  The  second, 
prepared  by  Peat  Manwick  in  May  1987,  states  that  Madison  Financial  had  no 
net  income  for  1985  and  instead  lost  $2.1  million.'"   Neither  set  of  financial 
statements  supports  the  bonus,  but  neither  was  available  as  of  January  6, 
1986,  the  date  by  which  the  bonus  was  paid.'" 


129  IG  Ex.  111-50.  at  1.  As  described  above,  these  minutes,  like  all  the  Madison  Financial 
minutes  dated  after  December  1984.  are  of  questionable  authenticity,  as  they  were  drawn  up 
long  after  the  fact. 

130  Whether  it  means  before  taxes  or  after  taxes  is  of  no  consequence,  as  Madison 
Financial  was  not  accruing  income  taxes  dunng  this  penod. 

131  Young  confirms  that  the  bonus  was  calculated  using  unaudited  numbers.   Young 
Interview,  Nov.  2.  1995.  at  39-41. 

132  MG0001621:  RLF1  46529.  The  financial  statement  is  confusing  because  it  mislabels 
as  •1984"  the  second  page  of  a  two-page  chart  showing  Madison  Financial's  net  income  for 

1 985.   Nevertheless,  a  careful  examination  of  the  financial  statements  as  a  whole  show  that  the 
chart  contains  1985  numbers.   The  chart's  numbers  are  taken  from  and  can  be  traced  back  to 
1 985  numbers  contained  elsewhere  in  the  statements;  these  numbers  differ  substantially  from 

1984  numbers.  For  example,  'interest  on  loans"  is  $6,202,526  on  MG0001620;  that  number 
and  the  comparable  number  for  1984  ($2,134,279)  both  appear  on  MG0001600. 

In  1988,  Madison  Guaranty  sued  Frost  &  Company,  alleging  that  its  audits  for  1984  and 

1 985  had  overstated  net  income  and  disguised  Madison  Guaranty's  insolvency.  The  Frost  & 
Company  action  onginally  was  styled  Madison  Guaranty  Savings  <S  Loan  Association,  et  al.  v. 
Frost  &  Company.  No.  88-1 193  (Pulaski  Cty.  Cir.  Ct.).  After  Madison  Guaranty  failed,  the 
action  was  removed  to  United  States  Disfnct  Court,  and  the  Federal  Deposit  Insurance 
Corporation  was  substituted  for  the  plaintiffs.   The  action  then  was  styled  FDIC  v.  Frost  & 
Company,  No.  LR-C-89-0216  (E.D.  Ark.).   Later  still  the  RTC  was  substituted  for  the  FDIC.  and 
the  case  became  RTC  v.  Frost  S  Company,  under  the  same  docket  number.   Hereinafter,  the 
case  will  be  referred  to  as  'RTC  v.  Frost  S  Co.' 

133  Consolidated  Rnancial  Statements  and  Consolidating  Schedules  for  Madison  Guaranty 
Savings  and  Loan  Association  and  Subsidiary.  Dec.  31.  1986.  June  30.  1986  and  Dec  31 
1985.  Schedule  2. 

134  Young  paid  the  bonus  this  early,  before  receipt  of  audited  financial  statements,  because 
Latham  instructed  him  to  do  so.   Young  Interview,  Nov.  2.  1995.  at  39-41. 
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Even  if  Madison  Financial  had  earned  (or  reasonably  was  believed  to 
have  earned)  net  income  sufficient  to  justify  a  bonus  of  $75,949,  there  would  be 
an  issue  was  to  whether  the  bonus  had  already  been  paid  in  part.  As  detailed 
above  and  in  the  Preliminary  Report,  McDougal  received  $20,000  in  February 
1985  and  $30,000  in  April  1985.   The  putative  rationale  for  each  is  ambiguous. 

The  February  1985  minutes  tie  the  $20,000  to  profits  "for  the  past  two 
years,"  pertiaps  suggesting  that  it  is  not  a  prepayment  of  the  1985  bonus. '^ 
In  contrast,  the  April  1 985  minutes  state  that  "the  Corporation  pre-pay  to  Jim 
McDougal  $30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the  prior " 
year,  and  that  said  bonus  is  to  be  paid  directly  to  Whitewater 
Development."'^*   It  is  not  clear  what  it  means  to  "pre-pay"  a  bonus  "in 
recognition  of  the  profits  of  the  prior  year."'^'   If  this  was  a  payment  on 
account  of  1984  profits,  it  cannot  be  justified  by  a  plan  that  starts  with  fiscal 
year  1985.   If,  instead,  this  is  a  prepayment  of  McDougal's  1985  bonus,  then  it 
should  have  been  subtracted  from  the  payment  he  received  in  January  1986. 
Young  says  he  never  thought  of  this  at  the  time  and  would  be  reluctant  to  take 
a  position  on  the  issue  today  because  he  does  not  know  why  McDougal  was 
paid  the  $20,000  or  the  $30,000.'^ 

Given  these  facts,  the  question  becomes  whether  any  of  the  following 
acts  amounts  to  intentional  wrongdoing: 

o         Paying  and  accepting  payment  of  the  bonus  without  waiting  for  the 
results  of  the  annual  audit. 

o         Failing  to  repay  any  uneamed  portion  of  the  bonus. 

Not  waiting  for  the  audit  The  propriety  of  calculating  and  paying  a 
bonus  before  receipt  of  audited  numbers  is  largely  a  question  of  complying  with 
the  temns  of  the  bonus  arramgement  and  any  applicable  bylaw.  The  minutes 


135  RTCKC46950-51. 

136  CR0686  (signed  by  McDougal). 

137  Madison  Financial  minutes  dated  Jan.  21,  1985,  IG  Ex.  111-50,  at  1.  Young  does  not 
recall  whether  this  amount  was  paid  on  account  of  1 984  profits  or  1 985  profits.   Young 
Interview,  Nov.  2,  1995,  at  21-23.   From  the  text  of  the  minutes,  he  would  draw  the  inference 
that  it  was  meant  to  be  a  prepayment  of  the  1985  bonus,  but  he  really  does  not  know  what  was 
meant,  and  he  cannot  reconcile  his  inference  with  the  fact  that  these  payments  were  not 
deducted  from  the  bonus  for  1985  paid  in  January  1986.    Id. 

138  Young  Interview,  Nov.  2.  1995.  at  43-44. 
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that  purport  to  establish  the  bonus  arrangement  are  silent  on  this  point."* 
Therefore,  it  cannot  be  said  that  paying  the  bonus  before  receipt  of  the  audit 
report  was  wrongful.   It  was  careless  not  to  require  an  adjustment  after  the 
audit,  as  is  customary,  but  at  this  point  carelessness  is  not  actionable.'** 

Failing  to  repay  any  unearned  portion  of  the  bonus:  There  are  two 
theories  for  saying  that  part  or  all  of  the  bonus  was  uneamed: 

o         If  the  April  1985  payment  was  a  prepayment  of  McDougal's  1985 
bonus,  then  the  payment  made  in  January  1986  should  have  been 
reduced  by  $30,000. 

o         Once  either  of  the  audited  financial  statements  was  received-both 
showed  that  Madison  Financial  did  not  have  adequate  net  income 
to  justify  the  bonus-the  uneamed  portion  of  the  $75,949  should 
have  been  returned. 

Under  either  theory,  taking  or  retaining  the  uneamed  portion  of  the  bonus 
might  constitute  intentional  wrongdoing  on  the  part  of  McOougal.  There  is  no 
evidence  that  McOougal  repaid  Madison  Financial  any  part  of  this  bonus.  A 
review  of  Madison  Financial's  general  ledger  history  and  the  McDougals' 
checking  account  for  1 986  does  not  show  any  such  repayment. 

If  Jim  McDougal's  1 985  bonus  should  have  been  adjusted  for  audited 
results,  or  if  it  should  have  been  reduced  by  $30,000,  then  McDougal  should 
have  repaid  Madison  Financial  the  difference.   If,  as  the  evidence  shows,  he  did 
not,  the  overpayment  represents  a  loss  to  Madison  Financial. 

If  the  $30,000  payment  should  have  been  subtracted  from  the  payment, 
the  overpayment  obviously  was  $30,000.   If  not.  but  if  an  adjustment  should 
have  been  made  once  the  Frost  &  Company  audit  report  was  received,  then  the 
overpayment  was  $42,324.'*'   If  both  are  true,  the  overpayment  was 


^  139       in  general,  payment  of  bonuses  before  receipt  of  audited  financial  statements  is 

unusual  but  not  unheard  of.   For  example,  were  tax  rates  etbout  to  increase,  a  company  might 
anBnge  to  pay  bonuses  before  year-end.   In  such  circumstances,  audited  financial  statements 
would  not  be  available.  Typically,  however,  a  company  that  did  this  would  require  an 
adjustment  (either  an  additional  payment,  or  a  return  of  a  portion  of  the  payment)  after  the 
books  were  closed  and  final  numtiers  were  available. 

140  See  Preliminary  Report  at  7. 

141  Based  on  Frost  and  Company's  report,  net  income  for  Madison  Financial  was 
$323,960.  Adding  back  the  McOougal  bonus  expense  of  $78,952  results  in  adjusted  income 
before  bonus  expense-the  new  starting  point-of  $402,912.   For  the  bonus  to  be  10  percent 
after  profits  (as  is  customary),  some  algebra  is  necessary.  The  result  is  a  bonus  of  $36,628. 
Deducting  the  $36,628  from  income  before  bonus  of  $402,912  results  in  income  after  bonus  of 

(continued...) 

Fed.  R.  Crim.  P.  6(e)  Matenal  -32-  Allomey<3ient  Prtvitege 

Confidential  Attorneys'  Wotk  Pioduct 


\ 


158 

$69,321."*  In  any  event,  the  $40,000  disbursement  from  the  McDougals' 
checking  account  on  January  23,  1986,  which  funded  a  payment  to  Stephens 
Security  Bank,  was  funded  by  this  bonus."" 

ii.        The  S300.000  loan  made  to  Susan  McDouqal  in 
April  1986. 

As  discussed  in  the  Preliminary  Report,  in  Apni  1986,  Capital 
Management  Services  loaned  $300,000  to  Susan  McDougal,  dba  f^/laster 
Mari<eting.   The  proceeds  were  deposited  into  the  McDougals'  joint  checking 
account  at  Madison  Guaranty.'"  Of  these  proceeds,  $25,000  were  used  to 
fund  an  "earnest  money"  deposit  on  certain  International  Paper  Company  land 
purchased  in  the  name  of  Whitewater  Development  Company  and  $1 1 1,524 
retired  the  remainder  of  Flowenwood  Farms'  debt  to  Stephens  Security 
Bank.'** 

The  Preliminary  Report  did  not  explicitly  discuss  the  possibility  that 
Madison  Guaranty  had  indirectly  financed  the  Capital  Management  loan  to 
Susan  McDougal.   Another  report  prepared  in  this  investigation,  entitled  A 
Report  on  Certain  Real  Estate  Loans  and  Investments  Made  by  Madison 
Guaranty  Savings  and  Loan  and  Related  Entities,  addresses  this  subject.   As 
described  at  pages  23-26  of  that  report:   Madison  Guaranty  made  an  $825,000 
loan  to  Dean  Paul,  Ltd.  (which  was  never  repaid);'**  Dean  Paul,  Ltd.  used 
these  funds  to  purchase  property  from  David  Hale,  owner  of  Capital 
Management;  after  paying  off  debt  on  the  property.  Hale  and  a  trustee  were  left 
with  $502,000  of  the  Dean  Paul,  Ltd.  proceeds;  the  $502,000  was  deposited 
into  Capital  Management;  and  the  $502,000  enabled  Capital  Management  to 


141  (...continued) 

$366,284.  The  bonus  of  $36,628  is  10  percent  of  $366,284.  Thus,  the  difference  between  the 
amount  of  bonus  paid  ($78,952),  and  the  proper  amount  of  bonus,  based  on  Frost  &  Company 
numbers  ($36,628).  is  $42,324.  This  would  be  the  amount  of  excessive  bonus  if  all  the  stated 
assumptions  are  correct. 

142  The  correct  bonus,  tjased  on  Frost's  numbers,  weis  $36,628.   Subtract  from  this  the 
$30,000  and  $6,628  is  left.   The  bonus  actually  paid  ($75,949)  minus  $6,628  equals  $69,321 . 

143  See  chart  12. 

144  See  Preliminary  Report  at  85-86. 

145  W.  at  85-86,  115-22. 

146  The  RTC  recovered  a  judgment  against  Dean  Paul  and  Dean  Paul,  Ltd.  of 
approximately  $600,000  (net).  The  judgment  was  sold  to  a  joint  venture  in  which  the  RTC  is  a 
venturer.   It  money  is  collected  on  the  judgment,  the  RTC  will  stand  to  benefit. 
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fund  the  $300,0CK)  Susan  McDougal  loan.'*'  The  Independent  Counsel's 
indictnnent  dated  August  17,  1995  of  Jim  McDougal,  Susan  McDougal  and  Jim 
Guy  Tucker  alleges  essentially  the  same  facts  and  deems  this  a  conspiracy  to 
defraud.'**  Chart  12A,  which  is  new,  illustrates  this  transaction. 

The  fungibility  of  money  makes  it  difficult  to  say  which  transaction  (the 
January  1986  transaction  or  the  April  1986  transaction)  funded  the  repayment 
to  Stephens  Security  Bank  of  the  funds  that  went  to  Whitewater.   Nevertheless, 
both  transactions  may  have  involved  intentional  wrongdoing  (on  the  part  of  the 
McDougals)  and  both  transactions  apparently  caused  a  loss  to  Madison 
Guaranty. 

Transaction  8  resulted  in  the  payment  of  $24,456  to  Whitewater  in  1985. 
The  two  transactions  in  1986  that  repaid  the  Stephens  Security  Bank  loan 
which  indirectly  funded  the  $24,456,  however,  cost  Madison  Guaranty  much 
more.  The  McDougal  bonus  of  January  1986  cost  Madison  Guaranty  at  least 
$42,324  and  pertiaps  as  much  as  $75,949.   The  Dean  Paul,  Ltd.  loan  of 
Febmary-April  1986  may  have  cost  Madison  Guaranty  as  much  as  $1.2 
million.'*'  The  relationship  of  Whitewater  to  the  McDougal  bonus  and  the 
Deal  Paul  loan,  however,  would  appear  to  be  tangential  at  best. 

5.        Summary. 

Traceability  has  not  been  established  between  Madison  Guaranty  and 
transactions  2,  4,  5  and  7.  There  is  no  reasonable  basis  to  allege  that  these 
transactions  caused  any  loss  to  Madison  Guaranty. 

While  traceability  can  be  established  with  respect  to  transactions  1 ,  3A, 
3B  and  9,  there  is  no  reasonable  basis  to  allege  liability  or  damages. 
Transaction  6  may  raise  questions,  but  its  sole  beneficiary  has  been  released 
by  the  RTC  after  litigation  over  commissions. 

This  leaves  only  the  McDougal  $30,000  bonus  and  transaction  8.  The 
evidence  calls  into  question  the  bona  fides  of  the  $30,000  bonus  paid  in  April 


147  Don  Denton  Interview,  June  1,  1994.  at  11.   Another  $150,000  of  the  $825,000  loan 
from  Madison  Guaranty  to  Dean  Paul.  Ltd.  enabled  Capital  Management  to  fund  a  loan  to 
Castle  Sewer  &  Water  Company,  which  it  used  to  make  the  down  payment  to  Madison 
Financial  on  a  purchsise  of  the  Castle  Grande  sewer  and  water  facilities.   Id. 

148  McDougal  Indictment  1)  16,  at  10-12.  The  Indictment  also  alleges  that  Capital 
Management's  receipt  of  the  $502,000  enabled  it  to  seek  additional  capital  from  the  Small 
Business  Administration.   Id.  H  16(1),  at  12. 

149  The  figure  of  $1.2  million  is  taken  from  damages  calculations  perfomned  by  RTC 
Investigations.   The  RTC  has  entered  into  an  agreement  with  Tucker  tolling  all  statutes  of 
limitations. 
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1985.  There  also  is  some  basis  for  believing  that  the  RTC  could  prove  liability 
and  damages  with  respect  to  transaction  8.  Jim  McDougal's  retention  of  the 
January  1986  bonus  may  be  wrongful  and  the  money  came  directly  from 
Madison  Financial.   Susan  McDougal's  receipt  of  the  $300,000  loan  from 
Capital  Management  may  be  wrongful  and  may  be  traceable  back  to  Madison 
Guaranty. 

'      D.        Analysis  of  possible  claims. 

1.         Common  law  fraud. 

To  state  a  claim  for  fraud,  one  must  have  evidence  of  material 
misstatements  or  of  material  omissions  by  one  who  has  a  duty  to  make  a 
statement.'^  Under  Arkansas  law,  the  elements  of  common  law  fraud  are: 

o         A  false  representation  of  a  material  fact; 

o         Knowledge  or  belief  on  the  part  of  the  person  making  the  repre- 
sentation that  the  representation  is  false; 

o         An  intent  to  induce  reliance  upon  the  false  representation; 

o         Justifiable  reliance;  and 

o         Resulting  damages.'*' 

To  evaluate  a  possible  claim  by  the  RTC  as  successor  in  interest  to 
Madison  Guaranty,  one  must  focus  on  the  means  by  which  money  left  Madison 
Guaranty.   A  case  for  fraud  against  someone  might  be  made  out  if,  for 
example,  that  money  was  obtained  by  means  of  a  material  misstatement  or 
omission. 

a.        The  $30.000  McDouqal  bonus. 

This  looks  like  fraud.   If  Greg  Young's  version  of  the  facts  is  credited, 
McDougal  needed  some  money,  so  he,  working  through  Latham,  took  $30,000 
and  rather  clumsily  papered  the  record  to  make  the  transaction  look  like  a 
bonus  and  then  a  consulting  fee  and  then  a  capitalized  cost  of  developing 
Maple  Creek.   No  credible  evidence  supports  the  characterization  of  the 
payment  as  a  consulting  fee  or  a  capitalized  cost  of  developing  Maple  Creek. 


150  The  evidence  also  must  suffice  to  meet  the  pleadings  requirements  of  Fed.  R.  Civ.  P. 
9(b),  which  requires  that  Ihe  circumstances  constituting  fraud  or  mistake  ...  be  stated  with 
particularity." 

151  Morris  V.  Valley  Forge  Insurance  Co..  305  Ark.  25.  805  S.W.2d  948,  951  (1991). 
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Nor  does  much  evidence  support  its  characterization  as  a  bonus.  As  Madison 
Financial's  "disinterested"  directors,  Latham  and  Young  could  have  awarded 
McDougal  a  bonus,  but  Young  did  not  even  know  he  was  a  director,  and 
Latham's  repeated  attempts  to  recharacterize  the  transaction  would  undermine 
any  argument  that  it  was  bona  fide.'" 

b.  Transaction  8. 

Transaction  8  involves  two  quite  different  transfers  out  of  Madison 
Guaranty.   The  first  is  the  bonus  payment  to  McDougal  made  in  January  1986. 
The  second  is  the  loan  to  Dean  Paul,  Ltd.  that,  according  to  the  Independent 
Counsel,  funded  Capital  Management's  loan  to  Susan  McDougal;  this  occurred 
in  several  steps  between  February  and  April  1 986. 

7776  $75,949  bonus:  This  appears  to  be  wrongful  but  theories  other  than 
fraud  seem  more  appropriate  and  easier  to  prove.   The  bonus  was  paid  on  the 
strength  of  unaudited  financial  statements.   Both  the  Frost  &  Company  audit 
and  the  Peat  Manwick  audit  revealed  that  these  unaudited  financial  statements 
were  wrong.   Without  more,  however,  the  fact  that  the  auditors  made 
corrections,  even  material  corrections,  does  not  prove  that  the  unaudited 
statements  were  deliberately  false.  While  the  evidence  assembled  in  the 
various  parts  of  this  investigation  shows  a  number  of  accounting  entries  that,  at 
the  very  least,  were  questionable,  proving,  one  by  one,  that  these  were 
intentionally  wrong  and  then  cumulating  them  to  decrease  net  income  materially 
would  be  difficult  and  expensive.   Proving  that  failures  to  recognize  losses  were 
deliberate  also  would  be  difficult. 

The  loans:  The  McDougal  Indictment  deems  these  loans  the  product  of 
a  conspiracy  to  defraud  involving  the  McDougals  and  Tucker.  The  RTC  has  an 
agreement  with  Tucker  tolling  all  statutes  of  limitation  ("tolling  agreement"). 

c.  The  other  traceable  transactions. 

Transactions  1,  3A,  3B,  6  and  9:  Given  Castieberry's  and  Young's 
®  explanations  of  how  payables  were  handled,  one  could  hypothesize  that 

somebody  might  have  forged  an  invoice  or  lied  about  the  purpose  of  a  check. 
The  evidence  does  not  support  such  a  hypothesis.  The  checks  and  deposit 
slips  do  not  provide  evidence  that  the  transactions  lacked  a  legitimate  basis. 
Nor  has  other  evidence  to  that  effect  been  located.   In  each  instance,  Madison 
Guaranty  or  Madison  Financial  had  an  existing  business  relationship  with  its 
direct  payee  (Bill  Henley,  Madison  Mari<eting,  Madison  Real  Estate  or  West-Ark 
Construction).  Thus,  the  record  does  not  allow  the  RTC  to  state  a  claim  for 
fraud  with  respect  to  these  transactions. 


152       Whether  a  claim  such  as  this  could  be  pursued  cost-etfectively  is  discussed  in  part  II. E 
t>elow. 
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Conversion. 


Conversion  is  the  civil-law  counterpart  to  theft.   Its  essence  is  the 
intentional  taking  of  property  belonging  to  another  in  violation  of  the  owner's 
rights.    It  is  an  intentional  tort.    Under  Arkansas  law,  the  elements  of  conversion 
are: 

o         The  exercise  of  dominion  over  the  prope.ty  of  another; 

o         With  the  intent  to  exercise  that  dominion  or  control  that  dominion; 

o         In  violation  of  the  rights  of  the  owner  or  person  entitled  to  posses- 
sion of  the  property;  and 

o         Resulting  damage.'*' 

7776  $30,000  bonus:  Here,  property  (money)  belonging  to  Madison 
Guaranty  or  Madison  Financial  was  taken  and  given  to  Jim  McOougal 
personally.  The  clumsy  attempts  to  mischaracterize  this  transaction  in  the 
record  permit  an  inference  that  the  taking  of  the  money  was  both  deliberate  and 
wrongful. 

The  $75,949  bonus:  Here  too,  money  belonging  to  Madison  Guaranty  or 
Madison  Financial  was  taken  and  given  to  Jim  McOougal  personally.   What  is 
less  clear  is  evidence  of  a  wrongful  intent.   Jim  McDougal  may  argue  that  when 
he  received  this  money  he  believed  that  Madison  Financial's  earnings 
supported  the  bonus.  Whether  or  not  he  had  such  a  belief  in  January  1986, 
however,  by  February  1 986  the  Frost  &  Company  audit  showed  that  Madison 
Financial  had  not  earned  that  much  money.   By  then,  at  least,  McDougal  must 
have  known  that  he  should  return  a  portion  of  his  bonus.   He  did  not  do  so. 

To  be  conversion,  the  taking  of  property  need  not  be  a  manual  taking  or 
for  the  defendant's  own  use  but  only  in  exclusion  or  defiance  of  the  plaintiffs 
rights.'**  A  claim  for  conversion  can  be  stated  against  one  who  came  into 
possession  lawfully  and  then  improperly  exercised  dominion  or  control  over  the 


153  City  National  Bank  of  Fort  Smttti  v.  Goodwin.  301  Ark.  182.  783  S.W.  2d  335,  337 
(1990). 

154  McKenzie  v.  Tom  Gibson  Ford,  Inc..  295  Ark.  326.  749  S.W.  2(1  653.  655  (1988). 
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property.'"  The  law  does  not  require  a  demand  tor  return  of  the  property 
and  a  refusal.'** 

If,  however,  the  bonus  was  paid  as  the  result  of  a  mutual  mistake  or  as 
the  result  of  a  unilateral  mistake  made  by  Madison  Financial,  no  claim  for 
conversion  can  be  stated: 

The  general  rule  is  well  settled  that  one  who  takes  and  disposes 
of  the  goods  of  another  is  guilty  of  a  conversion  thereof,  although 
he  did  so  under  an  honest  but  mistaken  belief  that  the  goods  were 
his  own.   However,  the  njle  does  not  apply  where  the  mistake  is 
mutual  and  where  the  owner's  error  is  solely  responsible  for  the 
taking  and  use  of  the  property  by  defendant.'" 

Nevertheless,  it  might  be  possible  to  state  a  claim  against  McDougal  for 
money  had  and  received.   Such  a  claim  can  be  based  on  mistake.'"  It  is 
more  in  the  nature  of  assumpsit  and  thus  ex  contractu.'*'  Thus,  intentional 
conduct  is  not  an  element  of  this  claim.   Even  so,  proof  of  intentional 
misconduct,  coupled  with  proof  of  the  elements  of  this  claim,  might  satisfy  the 
extender  statute.   In  the  absence  of  any  case  law  it  is  impossible  to  say  for 
sure. 


155  In  McKenzie.  for  example,  a  car  dealership  that  accepted  'earnest  money*  from  plaintiff 
could  be  liable  tor  conversion  when  it  used  that  money  to  pay  down  a  loan  plaintiff  had 
co-signed  at  some  earlier  time  for  her  son. 

156  City  Nat.  Bank  of  Fort  Smith  v.  Goodwin,  783  S.W.2d  at  340. 

157  89  C.J.S.,  Trover  and  Conversion,  §10.   See  also  Restatement  2d,  Torts,  §  244. 
Compare  Newtiart  v.  Pierce,  254  Cal.  App.  2d  783,  792-93.  62  Cal.  Rptr.  553  (1967) 
(defendants'  mistaken  belief  that  they  could  remove  cattle  under  options  to  purchase  was  not  a 
defense  to  an  action  for  conversion  of  the  cattle). 

158  See  e.g..  General  Contract  Purchase  Corp.  v.  Clem.  220  Ark.  863.  251  S.W.  2d  112, 
113  (1952)  ("Restitution  does  not  presuppose  a  wrong  by  the  person  who  received  the  money, 
and  the  presence  of  actual  fraud  is  not  essential  to  the  invocation  of  [a  cause  of  action  for 
money  had  and  received]").   It  is  an  action  greatly  favored  by  the  courts,  less  restricted  and 
fettered  by  technical  rules  and  formalities  than  any  other  form  of  action.   Import  Motors,  Inc.  v. 
Luker,  268  Ari<.  1045.  599  S.W.  2d  398,  401  (Ark.  App.  1980).  A  cause  of  action  for  unjust 
enrichment  is  the  equitable  counterpart  of  an  action  for  money  had  and  received  but  is 
maintainable  only  under  such  circumstances  that  in  equity  and  good  conscience  prevent  the 
wrongdoer  from  keeping  the  property.    Fife  v.  File.  233  Ark.  469.  345  S.W.  2d  362.  363  (1961). 

159  St  Paul-Mercury  Indemnity  Co.  v.  City  of  Hughes.  231  Ark.  530.  331  S.W.  2d  106,  109 
(1960). 
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The  loans:  Here,  fraud  seems  the  more  apposite  theory,  but  some 
cases  suggest  that  obtaining  a  loan  under  false  pretenses  amounts  to 
conversion.'*' 

Transactions  1,  3A,  3B,  6  and  9:  So  far  as  can  be  determined,  services 
were  rendered  by  the  vendors  paid  through  these  transactions.   There  is  no 
evidence  of  conversion. 

3.  Breach  of  fiduciary  duty. 

As  noted  in  the  Preliminary  Report,  this  could  be  an  intentional  tort,  but 
only  if  one  can  prove  a  wrongful  intent. 

The  $30,000  bonus:  As  noted  above,  one  can  infer  a  wrongful  intent 
from  the  efforts  to  mischaracterize  this  transaction. 

7776  $75,949  bonus:  Proof  of  failure  to  repay  this  bonus  after  receipt  of 
financial  statements  showing  it  to  be  excessive  might  support  such  a  claim. 

7776  loans:  If  the  Independent  Counsel  proves  his  allegations  of  a 
criminal  conspiracy,  the  requisite  intent  probably  would  be  established. 

Transactions  1,  3A,  3B,  6  and  9:  So  far  as  can  be  determined,  services 
were  rendered  by  the  vendors  paid  through  these  transactions.  The  only 
fiduciary  duty  issues  are  the  issues  raised  by  transactions  3B  and  9.   As  noted 
above,  those  theories  are  weak. 

4.  Check  kiting. 

Check  kiting  is  really  a  special  case  of  fraud  or  conversion,  or  both.   As 
noted  in  the  Preliminary  Report,  check  kiting  involves  a  scheme  to  create  the 
illusion  that  one  has  sufficient  money  in  the  bank  to  cover  the  requested  draws 
when,  in  fact,  one  does  not  have  sufficient  money.  Two  conditions  must  exist 
for  a  successful  check-kiting  scheme.   First,  there  must  be  a  period  of  several 
days  in  the  collection  process  before  the  depository  bank  presents  the  check  to 
the  drawee  bank.   Second,  the  banks  must  be  willing  to  pay  checks  drawn 
against  uncollected  funds.'®'    If  these  conditions  are  met,  one  can,  at  least  for 
a  time,  pay  out  money  that  one  does  not  have  and  yet  not  create  an  overdraft. 
Put  another  way,  the  successful  check  kite  requires  the  use  of  two  or  more 
banks,  between  or  among  which  money  must  be  shuttled  so  as  to  fool  one  or 


160  In  re  Strapko.  5  Bankr.  Rptr.  443,  445  (Bankr.  D.  Minn.  1980);  In  re  Blagaich,  67  Bankr. 
Rptr.  375,  377  (Bankr.  S.D.  Fla.  1986). 

161  See  Benton  E.  Gup,  Bank  Fraud:  Exposing  the  Hidden  Threat  to  Financial  Institutions 
25  (Bankers  Publishing  Co.  1990). 
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more  of  the  banks  into  thinking  that  the  person  who  writes  the  checks  has 
money  when,  in  fact,  that  person  does  not  have  money. 

The  situation  described  here  does  not  fit  this  pattern.   Money  was  not 
shuttled  between  two  banks;  all  the  money  at  issue  came  out  of  Madison 
Guaranty  and,  for  the  most  part,  all  the  money  stayed  at  Madison  Guaranty  at 
least  until  it  reached  Whitewater  and  was  put  to  use  paying  creditors.'"  In 
addition,  nobody  seems  to  have  been  "fooled"  in  the  sense  that  one  normally  is 
fooled  by  a  kite.  As  detailed  in  the  Preliminary  Report,  overdrafts  were  created 
or  exacerbated  all  the  time;  indeed,  Madison  Financial  was  chronically  in  a  state 
of  being  overdrawn.   If  this  were  a  kite,  it  was  singularly  unsuccessful  at 
forestalling  overdrafts. 

5.        Conspiracy. 

In  Arkansas,  the  elements  of  civil  conspiracy  are: 

o         A  combination  of  two  or  more  persons; 

o         To  accomplish  an  unlawful  or  oppressive  purpose  or  a  lawful 
purpose  by  unlawful,  oppressive  or  amoral  means; 

o         One  or  more  overt  acts  committed  pursuant  to  the  conspiracy; 

o         Damages  caused  by  these  acts.'^ 

To  state  a  claim  for  civil  conspiracy,  one  must  be  able  to  identify  the  underlying 
unlawful  act  that  the  conspirators  were  aiming  to  commit.   The  conspiracy  (or 
agreement)  by  itself  is  not  actionable  unless  one  can  show  that  it  was  aimed  at 
the  commission  of  a  wrong  (here,  "fraud,  intentional  misconduct  resulting  in 
unjust  enrichment,  or  intentional  misconduct  resulting  in  substantial  loss  to  the 
institution"'").  Thus,  while  conspiracy  is  sometimes  referred  to  as  a  claim  or 
cause  of  action  all  by  itself,  it  is  better  conceived  of  as  an  altemate  way  of 
pleading  the  underlying  tort  against  a  group  of  people,  some  of  whom  did  not 
commit  all  the  elements  of  the  tort  themselves  and  thus  would  not  be  directly 
liable  individually  absent  the  allegation  of  conspiracy.'^ 


162  Of  the  entitles  mentioned  above,  only  West-Ark  Construction  seems  to  have  banked 
elsewhere. 

163  Mason  v.  Funderburk,  247  Ark.  521 ,  446  S.W.  2d  543,  548  (1969). 

164  12  U.S.C.  §  1441a(b)(14)(A)(ii). 

165  See  Southwestern  Pub.  Co.  v.  Ney.  227  Ark.  852.  302  S.W.2d  538,  542-43  (1957); 
Ragsdale  v.  Watson,  201  F.  Supp.  495,  501-02  (W.D.  Ark.  1962). 
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To  state  the  claim  of  conspiracy,  say,  conspiracy  to  commit  fraud  or  to 
convert  someone's  property,  one  must  first  be  able  to  state  a  claim  for  the 
underlying  offense.   As  noted  above,  the  RTC  might  be  able  to  state  claims  for 
fraud,  conversion  and  breach  of  fiduciary  duty  relating  to  McDougal's  $30,000 
bonus  paid  in  April  1 985  and  to  transaction  8. 

7778  $30,000  bonus:  The  evidence  suggests  that  this  may  have  been  a 
conspiracy  on  the  part  of  McDougal  and  Latham.   V.'liether  others  joined  such  a 
conspiracy  is  difficult  to  say.   It  seems  unlikely  that  Heritage  or  Strayhom  had 
the  requisite  knowledge  or  intent.   With  regard  to  Young,  the  question  is  much 
closer  as  to  whether  he  made  the  requisite  agreement  to  participate  in  the 
conspiracy.   This  question  turns  on  the  factual  question  of  how  much 
knowledge  he  had  of  the  conduct  of  McDougal  and  Latham  (which,  for 
purposes  of  this  discussion,  is  assumed  to  be  deliberate  and  unlawful).   If  the 
H  finder  of  fact  concludes  that  Young  had  knowledge  that  McDougal  and  Latham 

3  were  engaging  in  unlawful  and  tortious  activity,  his  participation  could  lead  to 

^  the  inference  of  his  agreement  and  could  render  him  liable  for  conspiracy.'** 

C  There  is  a  significant  possibility,  however,  that  he  could  be  viewed  as  someone 

^  who  simply  did  what  his  boss  told  him  to  do  without  intending  to  join  in  a 

ra  conspiracy. 

SJ  The  $75,949  bonus:  The  evidence  suggests  that  the  bonus  was  believed 

^  tc  be  bona  fide  when  paid.  The  failure  to  repay  the  bonus  may  be  wrongful, 

^  but  that  appears  to  be  the  unilateral  wrongful  act  of  McDougal.   Thus,  a 

^  conspiracy  theory  appears  inappropriate  here. 

pq  The  loans:  The  Independent  Counsel  has  alleged  that  these  transactions 

£  were  undertaken  pursuant  to  a  conspiracy  involving  the  McDougals  and  Jim 

^  Guy  Tucker.  As  noted,  the  RTC  has  a  tolling  agreement  with  Tucker. 

K  6.         Aiding  and  abetting. 

n  Arkansas  has  expressly  adopted  the  principle  of  aiding  and  abetting; 


166        See  United  States  v.  Cohen.  1990  U.S.  DIst.  LEXIS  17675,  •11-*12  (E.D.  Pa.  1990) 
(denying  an  accountant's  motion  for  acquittal  following  his  conviction  for  conspiracy  to  obstruct 
the  functions  of  the  IRS  and  aiding  and  abetting  the  filing  of  false  tcix  returns).   See  also  United 
States  V.  French,  974  F.2d  687,  696  (6th  Cir.  1992)  ("[p]roof  of  a  formal  agreement  is  not 
required:  it  must  only  be  proven  that  members  of  the  conspiracy  had  at  least  a  tacit  or  matenal 
understanding  to  try  and  accomplish  an  unlawful  goal),  cert,  denied,  122  L.  Ed.  2d  160  (1993). 
But  cf.  Resolution  Tnjst  Corp.  v.  Rowe.  1993  U.S.  Dist.  LEXIS  1497,  at  •29-*33  (N.D.  Cal., 
Feb.  5,  1993)  (holding  that  a  title  company's  participation  in  a  phony  loans  conspiracy  could  not 
be  inferred  from  the  title  company's  recklessness  in  allowing  documents  to  be  removed  from 
the  title  company's  offices  eind  notarized  elsewhere). 
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All  who  actively  participate  in  any  manner  in  the  commission  of  a  tort,  or 
who  command,  direct,  advise,  encourage,  aid  or  abet  its  commission,  are 
jointly  and  severally  liable  therefor.'*^ 

The  Arkansas  courts  have  not,  however,  delineated  the  elements  for  establish- 
ing aiding  and  abetting  liability  in  a  civil  context. 

Other  courts,  in  slightly  different  contexts,  have  elaborated  at  length  on 
the  elements  of  aiding  and  abetting  and  on  the  standard  to  be  applied  in 
determining  whether  the  elements  have  been  satisfied.   In  a  leading  case,  one 
federal  court,  relying  in  part  on  Restatement  (Second)  of  Torts  §  876  (1979), 
set  forth  the  following  elements  for  aiding  and  abetting: 

o  the  party  whom  the  defendant  aids  must  perform  a  wrongful  act 
that  causes  injury; 

o  the  defendant  must  be  generally  aware  of  his  role  as  part  of  an 
overall  illegal  or  tortious  activity  at  the  time  that  he  provides  the 
assistance;  and 

o         the  defendant  must  knowingly  and  substantially  assist  the  principal 
violation.'" 

Like  conspiracy,  aiding  and  abetting  is  a  legal  theory  used  to  impose 
liability  on  someone  who  knowingly  assists  in  the  commission  of  a  tort  but  does 
not  perform  all  the  elements  of  that  tort  himself.   Without  the  underlying  tort, 
there  is  no  claim  for  aiding  or  abetting.   As  noted  above,  the  RTC  might  be  able 
to  state  claims  for  fraud,  conversion  and  breach  of  fiduciary  duty. 

Ml  The  $30,000  bonus:  As  noted,  the  evidence  suggests  that  this  may  have 

^  been  a  conspiracy  on  the  part  of  McOougal  and  Latham.   Heritage  and 

^  Strayhom  may  have  assisted  in  the  commission  of  the  act,  but  it  is  unclear  that 

g  they  did  so  knowing  that  they  were  participating  in  an  unlawful  scheme. 

^  Young,  however,  may  be  liable  for  aiding  and  abetting.  The  pivotal 

question  as  to  Young  is  whether  he  had  the  requisite  knowledge  that  he  was 
assisting  an  illegal  or  tortious  activity.   Given  that  Latham  told  Young  that  "We 
need  to  get  some  money  in  Jim's  hands"'*®  as  the  reason  for  writing  the 


167  Hinton  v.  Bryant,  236  Ark.  577.  367  S.W.2d  442  (1963).   See  also  Cobb  v.  Indian 
Spnngs,  Inc.,  258  Ark.  9,  522  S.W.2d  383  (1975)  (applying  certain  pnnciples  of  aiding  and 
abeRing,  i.e.,  advice  or  encouragement  as  substantial  factor  in  causing  tort,  though  not  labeling 
them  as  such). 

168  Halberstam  v.  Welcti.  705  F.2d  472  (D.C.  Cir.  1983). 

169  Young  Interview,  Nov.  2,  1995,  at  26. 
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check,  Young  may  have  sufficient  knowledge.'^"  Additionally,  the  RTC  might 
not  have  to  show  that  Young  had  actual  knowledge  of  wrongdoing,  but  only  that 
he  should  have  known  or  was  reckless  in  not  knowing."'   Even  if 
recklessness  will  suffice  to  establish  aiding-and-abetting  liability,  however,  it  is 
an  open  question  whether  reckless  participation  in  the  intentional  misconduct  of 
others  will  satisfy  the  statute-of  limitations  extender  statute's  requirement  of 
"fraud"  or  "intentional  misconduct.""^ 

7776  $75,949  bonus:  The  evidence  suggests  that  the  failure  to  repay  the 
bonus  was  the  unilateral  act  of  McDougal. 

The  loans:  The  Independent  Counsel  has  alleged  that  these  transactions 
were  undertaken  pursuant  to  a  conspiracy  involving  the  McDougals  and  Jim 
Guy  Tucker.   The  theory,  if  proved,  also  might  support  an  aiding  and  abetting 
claim  against  Tucker. 

E.        Cost-effectiveness. 

As  noted  above,  the  RTC  brings  litigation  only  if  the  litigation  appears  to 
be  cost-effective.   Thus,  even  if  a  cause  of  action  could  be  alleged,  a  case  is 
not  worth  bringing  if  the  would-be  defendants  have  no  money  or  the  expected 
recovery  exceeds  the  expected  cost  of  obtaining  that  recovery. 


170  See  United  States  v.  Cohen.  1990  U.S.  Dist.  LEXIS  17675,  'Z'B  (E.D.  Pa.  1990) 

171  Under  Arkansas  law  a  court  might  apply  a  "knew  or  should  have  known,"  standard  to 
determine  whether  Young  Is  liable  for  aiding  a  fiduciary  In  breaching  that  fiduciary's  duty  to 
Madison  Guaranty.    See  Robertson  v.  White,  633  F.  Supp.  954,  967  (W.D.  Ark.  1986).   In  the 
securities  context,  before  Central  Bank  of  Denver  v.  First  Interstate  Bank  of  Denver,  1 14  S.  Ct. 
1439  (1994)  eliminated  the  pnvate  nght  of  action  for  aiding  and  abetting  a  violation  of  section 
10(b)  of  the  Secunties  Act  of  1934,  some  courts  held  that  recklessness  could  suffice  to 
establish  scienter  when  a  fiduciary  Is  alleged  to  have  aided  and  abetted  a  violation  of  the 
secunties  law.   E.g.,  Rolf  v.  BIyth  Eastman  Dillon  S  Co.,  570  F.2d  38,  44  (2d  CIr.)  ("where,  as 
here,  the  alleged  aider  and  abettor  owes  a  fiduciary  duty  to  the  defrauded  party,  recklessness 
satisfies  the  scienter  requirement"),  cert,  denied,  439  U.S.  1039  (1978);  IIT,  an  Intern.  Inv.  Trust 
V.  Comfeld,  619  F.2d  909,  923  (2d  CIr.  1980).   It  may  be  difficult,  however,  to  persuade  a  court 
to  apply  the  rationale  of  those  cases  In  other  contexts.   See  Resolution  Trust  Corp.  v.  Rowe, 
1993  U.S.  Dist.  LEXIS  1497,  at  •29-'33  (N.D.  Cal.  1993)  (reiecting  RTC's  argument  that 
knowledge  could  be  established  from  recklessness  where  fiduciary  alleged  to  have  aided  and 
abetted  fraudulent  scheme  was  an  title  company  with  narrower  duties  than  those  imposed  by 
the  securities  laws). 


1 72        1 2  U.S.C.  §  1 441  a(b)(1 4)(A)(ii). 
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7770  $30,000  bonus:  The  only  beneficiary.  Jim  McDougal,  filed  for 
bankruptcy  and  obtained  an  order  of  discfiarge  from  the  banknjptcy  court. '^' 
John  Latham  was  involved  in  this  transaction,  but  he  too  filed  for 
bankruptcy.'"  Proving  this  claim  would  require  discovery  from  at  least  five 
witnesses  (McDougal,  Latham,  Young,  Heritage  and  Strayhom).   Preparing  and 
prosecuting  this  claim  would  cost  considerably  more  than  $30,000.   Thus,  this 
claim  is  not  cost-effective. 


eg 


The  $75,949  bonus:  The  only  beneficiary,  Jim  McDougal,  filed  for 
bankruptcy  and  obtained  an  order  of  discharge  from  the  banknjptcy  court.  The 
available  evidence  does  not  suggest  that  anyone  else  engaged  in  intentional 
wrongdoing  with  respect  to  this  transaction.   Proving  this  claim  would  require 
discovery  from  at  least  five  witnesses  (McDougal,  Latham,  Young,  somebody 
from  Frost  &  Company  and  somebody  from  Peat  Manwick).   Preparing  and 
prosecuting  this  claim  would  cost  considerably  more  than  $75,949.   Thus,  this 
claim  is  not  cost-effective. 


777e  loans:  The  potential  damages  here  are  much  larger   approximately 
$1.2  million.   If  the  Independent  Counsel  obtains  convictions  with  respect  to 
these  matters,  a  claim  based  on  these  loans  might  be  pursued  in  a  cost- 
effective  manner.   Alternatively,  the  RTC  could  request  that  the  Independent 
Counsel  seek  restitution  on  behalf  of  the  RTC  from  any  parties  convicted  of  a 
crime;  this  might  avoid  the  cost  and  delay  inherent  in  commencing  a  separate 
civil  action  after  the  resolution  of  the  criminal  proceedings.   Whether  anyone 
could  pay  a  judgment  of  this  magnitude  is  unclear.  The  McDougals  and 
Latham  have  no  money.   Who  else  might  be  involved,  and  whether  they  have 
money,  remains  to  be  determined."^  From  what  is  known,  only  Jim  Guy 
Tucker  might  have  the  ability  to  satisfy  a  judgment  of  this  magnitude."* 


173  Jim  McDougal  filed  for  bankruptcy  in  September  1991  and  obtained  an  order  of 
discharge  on  January  17,  1992  (PMS0532.  PMS0552),  well  before  the  enactment  of  the  RTC 
Completion  Act  of  1 993.  The  order  of  discharge  could  be  set  aside  only  if  the  RTC  could  prove 
a  fraud  on  the  bankruptcy  court;  proof  that  McDougal  defrauded  someone  other  than  the 
bankruptcy  court  would  be  of  no  avail.   Susan  McDougal  has  not  filed  for  banknjptcy,  but  the 
RTC  already  has  a  judgment  of  almost  $400,000  against  her  (as  well  as  Jim  McDougal, 
although  the  claim  against  him  would  be  discharged).  There  is  no  evidence  that  either 
McDougal  could  satisfy  this  outstanding  judgment,  let  alone  pay  something  in  addition  should 
another  judgment  be  sought  and  recovered  against  them. 

1 74  Latham  and  his  wife  filed  a  bankruptcy  petition  on  March  1 3,  1 992.   In  re  Latham.  Case 
No.  92-40703  MDS  (Bankr.  E.D.  Ark.).   A  "no  asset  report"  was  filed  by  the  bankruptcy  tmstee 
on  May  21,  1992.  The  debtors  were  discharged  on  June  23,  1992.  The  case  was  closed  on 
September  17,  1992.  The  statute  of  limitations  has  run.   It  is  now  too  late  to  commence 
proceedings  to  revoke  the  discharge. 

175  The  RTC  has  a  judgment  of  approximately  $600,000  (net)  against  Dean  Paul  and  Dean 
Paul.  Ltd. 

1 76  As  noted  above,  the  RTC  has  a  tolling  agreement  with  respect  to  Tucker. 


Fed.  R.  Crifn.  P  6(e)  Matenal 
Confidential 


Atlomey-Client  Privilege 
Attorneys'  Woik  Product 


170 

III.        SUMMARY  AND  ANALYSIS  OF  NEWLY  RECEIVED 
INFORMATION  PERTAINING  TO  THE  CLINTONS. 

The  evidence  does  not  suggest  that  the  Clintons  played  any  role  with 
respect  to  the  transactions  discussed  above.   Nevertheless,  because  these 
transactions  may  indirectly  have  benefitted  Whitewater  (in  the  flow-of-funds 
sense  discussed  in  the  Preliminary  Report),  this  part  of  the  investigation  has 
included  an  examination  of  what,  if  anything,  the  Clintuos  knew  about  these 
transactions  when  they  occurred. 

The  Preliminary  Report  said  little  about  the  Clintons'  knowledge  of  these 
matters  because  at  the  time  little  was  known.   Since  then,  however,  additional 
information  has  been  obtained:  the  Clintons'  interrogatory  responses;  additional 
documents  received  from  the  Clintons'  counsel,  David  E.  Kendall,  in  late  May 
1995;  and  documents  mentioning  Whitewater  that  Kendall  received  from  the 
White  House  on  July  27,  1993  (the  documents  from  the  office  of  the  late 
Vincent  W.  Foster,  Jr.).  This  evidence  has  been  examined  against  the 
previously  available  evidence  both  for  points  of  consistency  and  for  points  of 
inconsistency. 

The  Clintons'  interrogatory  responses  provide  considerable  new 
information  about  their  expectations  and  approach  to  their  investment  in 
Whitewater.   According  to  the  Clintons,  they  were  "passive"  investors  who  left 
matters  to  Jim  McDougal  and  who  received  relatively  little  information  about  the 
project.  The  May  1995  document  production  contains  little  that  is  not 
cumulative  of  documents  already  received.  Only  a  few  of  these  documents 
merit  mention  below.   Similarly,  the  July  1 995  production  of  the  Foster 
documents  contains  little  relevant  to  this  phase  of  the  investigation.  Again,  only 
a  few  documents  merit  mention  below.   Most  of  the  Foster  documents  concem 
tax  issues,  mainly  with  respect  to  the  Clintons'  1992  income  tax  retum.   As 
stated  in  the  Preliminary  Report,  personal  tax  issues  are  not  within  the  scope  of 
the  RTC's  inquiry. 

In  the  sections  that  follow,  these  three  sources  of  information  are 
discussed  in  the  order  that  topics  appear  in  the  Preliminary  Report.  Wherever 
possible,  the  discussion  here  cross-references  the  appropriate  section  of  the 
Preliminary  Report. 

A.        Background  to  Whitewater. 

The  Preliminary  Report  discussed  the  McDougals'  background  in  real 
estate  activities  in  the  years  before  the  Whitewater  project  began. '^  The 
new  information  supplements  this  discussion  with  information  about  the 
Clintons'  background  in  real  estate  activities. 


177       See  Preliminary  Report  at  11-15. 
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Compared  to  the  McDougals'  experience  with  real  estate  investments 
the  Clintons'  experience  was  relatively  modest.   Before  August  1978  (when  the 
Clintons  and  the  McDougals  purchased  Whitewater).  President  Clinton  had 
purchased  real  estate  only  when  he  had  purchased  two  personal 
residences."'  Mrs.  Clinton  had  never  purchased  real  estate  except  to 
purchase  one  personal  residence  and  had  never  sold  real  estate.'" 

Before  August  1978.  the  Clintons  made  only  one  real  estate  investment 
In  1977.  President  Clinton  invested  in  a  five-acre  parcel  of  land  together  with 
Jim  McDougal.   The  investment  may  have  been  made  through  Rolling  Manor, 
but  the  Clintons  are  not  sure.   As  reported  on  the  Clintons'  1978  tax  return  the 
parcel  was  sold  on  May  17.  1978  for  $5,000,  resulting  in  a  capital  gain  of 
$2,150.   According  to  President  Clinton:  "To  the  best  of  my  recollection,  this 
was  a  small  real  estate  investment  I  had  had  with  Jim  McDougal,  and.  while 
small,  it  was  a  profitable  one.   This  experience  confinned  my  impression  that  he 
was  capable  of  putting  together  successful  real  estate  ventures."'*" 

B.        1978-1982:   The  initial  phase  of  the  project. 

"••         1978-1979:  The  original  purchase  of  the  land  and  the 
creation  of  the  company. 

Pages  16  through  19  of  the  Preliminary  Report  discussed  the  Clintons' 
and  the  McDougals'  purchase  of  Whitewater  and  their  later  creation  of 
Whitewater  Development  Company.  Inc.  (referred  to  here,  as  in  the  Preliminary 
Report,  as  "the  Company").   The  Preliminary  Report  said  relatively  little  about 
the  process  by  which  the  investors  decided  to  purchase  Whitewater.  The  new 
infomiation  helps  complete  that  discussion.'" 

President  Clinton  cannot  now  remember  specifically  what  he  and  his  wife 
did  before  deciding  to  purchase  the  Whitewater  real  estate.  As  a  native 
Arkansan,  he  had  a  general  knowledge  that  there  were  many  profitable  land 
investments  in  the  northern  part  of  the  state  and  that  there  appeared  to  be  a 
market  for  vacation  retirement  real  estate  in  northern  Arkansas.   He  also  had 


178  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995.  answers  to 
Interrogatones  Nos.  1(a)- 1(c),  at  1. 

179  Interrogatory  Responses  of  Hillary  Rodtiam  Clinton.  May  24.  1995.  answers  to 
Interrogatones  Nos.  1(a)-1(c).  at  1-2. 

180  Inten-ogatory  Responses  of  William  Jefferson  Clinton.  May  24.  1995.  answers  to 
Interrogatones  Nos.  1-2.  at  1-3.   See  also  Interrogatory  Responses  of  Hillary  Rodtiam  Clinton. 
May  24.  1995,  answers  to  Interrogatones  Nos.  1-2.  at  1-3. 

181  The  next  two  paragraptis  supplement  the  Preliminary  Report  at  16,  following  n.50. 
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made  a  small  but  profitable  real  estate  investment  with  Jim  McDougal  that 
apparently  was  closed  out  on  May  17,  1978.   He  states: 

The  Whitewater  property  came  to  my  attention  through  Jim 
McDougal,  but  I  can't  remember  what  he  said,  and  I  certainly  can't 
recall  "each  and  every  conversation"  I  had  with  anyone  about  it  or 
every  document  I  reviewed.    My  wife  and  I  did  not  visit  the 
property  before  buying  it  with  the  McDougals.'*^ 

Neither  of  the  Clintons  can  recall  meeting  or  talking  to  representatives  of 
Union  National  Bank  or  of  Citizens  Bank  of  Flippin  about  either  of  the  loans 
used  to  purchase  the  Whitewater  real  estate.'*'   Nor  can  they  recall  what 
information  (if  any)  they  provided  to  the  banks,  but  they  believe  they  would 
have  provided  whatever  the  banks  deemed  necessary  to  process  the  loan 
application.'** 

For  the  Clintons  in  1978,  the  purchase  of  Whitewater  represented  a 
relatively  large  investment:   they  had  placed  approximately  $200,000  at  risk, 
although  they  had  a  relatively  stable  asset  (land)  to  secure  their  debt.'**  By 
way  of  comparison,  approximately  two  months  later  Mrs.  Clinton  decided  to  limit 
her  investment  in  commodities  trading  to  the  much  smaller  sum  of  $1,000.   In 
response  to  a  question  by  the  press  about  her  commodities  trading, 
Mrs.  Clinton  stated  that  her  long-time  friend  Jim  Blair  told  her  about 
opportunities  in  the  cattle  market: 

And  when  Jim  said,  'I  think  there's  going  to  be  a  great 
opportunity  to  make  money,"  and  explained  why  and  asked  me 
what  I  thought  we  could  afford  to  invest,  I  told  him  $1,000.   So  I 
opened  an  account  at  his  very  strong  recommendation  and 
proceeded  to  trade  over  the  next  months  until  July.'** 


182  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  3,  at  4-5.   Mrs.  Clinton  incorporated  by  reference  President  Clinton's  answer 
to  this  inten-ogatory.    Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer 
to  Inten'ogatory  No.  3,  at  4. 

183  This  paragraph  supplements  the  Preliminary  Report  at  17  n.59. 

184  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  5,  at  11-12;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answer  to  Interrogatory  No.  5,  at  7. 

185  This  and  the  next  paragraph  supplement  the  Preliminary  Report  at  17  n.62. 

186  Transcript  of  Mrs.  Clinton's  press  conference  of  Apnl  22,  1994,  as  transcnbed  by 
Federal  News  Service,  at  2. 
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Later  in  the  same  press  conference,  Mrs.  Clinton  reiterated  the  point. 
Mrs.  Clinton  was  asked  a  question  that  started  "You  said  that-just  now--that 
you  decided  that  $1,000  was  as  much  as  you  could  risk  .  .  .  ."   In  her  answer, 
Mrs.  Clinton  neither  confirmed  nor  denied  this  statement.   She  simply  said  that 
"The  $1,000  was  what  I  wanted  to  start  with,  and  it  was  what  I  thought  was  a 
good  beginning,  a  good  investment  for  me."'*' 

Investing  in  land  is  a  very  different  business  than  speculating  on 
commodities.   Nevertheless,  Mrs.  Clintons'  statement  about  the  amount  she 
was  willing  to  place  at  risk  in  commodities  trading  suggests  that  the  Clintons,  in 
1978,  were  not  of  a  mind  to  place  large  amounts  of  money  into  investments 
that  they  believed  to  be  highly  risky. 

Taken  together,  the  new  evidence  shows  that  the  Clintons  placed  a  fair 
amount  of  trust  in  McDougal  and  did  fairly  little  themselves  to  investigate  the 
investment.   They  had  made  money  with  McDougal  on  an  earlier  (albeit 
smaller)  investment,  and  they  believed  that  real  estate  prices  in  northem 
Arkansas  were  going  to  rise. 

2.        Whitewater,  the  corporation. 

The  Preliminary  Report  noted  the  fonnation  of  the  Company  but  shed 
little  light  on  why  it  was  formed.'**  The  Clintons  say  it  was  Jim  McDougal's 
idea  to  form  the  Company.   Mrs.  Clinton  says  that  she  does  not  "recall  why  he 
proposed  this,  but  we  relied  upon  his  real  estate  experience  and  agreed."'*' 

The  Preliminary  Report  noted  conflicting  evidence  as  to  the  identities  and 
equity  percentages  of  the  Company's  shareholders.'*'  In  her  press 
conference  of  April  22,  1994,  Mrs.  Clinton  confirmed  her  belief  that  the  Clintons 
jointly  owned  half  of  the  Company: 

Q.        The  Whitewater  development  was  set  up,  as  you 
say,  as  a  50-50  partnership  between  the  Clintons  and  the 
McDougals,  meaning  that  you  were  liable  for  50  percent  of  the 
losses  or  50  percent  of  the  gains;  and  yet,  by  your  own 
accounting,  you  lost  half  or  even  maybe  a  third  of  what  the 


187  w.  atii. 

188  This  paragraph  supplements  the  Preliminary  Report  at  19-20,  following  n.75. 

1 89  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24,  1 995,  answer  to 
Interrogatory  No.  9(a),  at  1 1 . 

1 90  This  paragraph  and  the  next  two  supplement  the  Preliminary  Report  at  pages  20-21 , 
following  n.86. 
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McDougals  lost.   This  is  according  to  the  Lyons  report.    Doesn't 
that  discrepancy  represent  some  sort  of  gift  or  gratuity? 

MRS.  CLINTON:    No.   And  let  me  say  that,  yes,  the 
ownership  of  the  corporation  was  50-50.  .  .  .''' 

In  her  interrogatory  answers,  Mrs.  Clinton  explained  that  the  Clintons  did  not 
receive  stock  certificates  but  nevertheless  understood  that  they  owned  half  the 
equity  in  the  Company.'^^ 

The  Preliminary  Report  also  noted  conflicting  evidence  with  regard  to 
who  served  as  officers  of  the  Company.    It  mentioned  two  tax  reports 
apparently  signed  by  Mrs.  Clinton  in  June  1990,  both  of  which  listed  her  as 
president.    Mrs.  Clinton  addresses  this  in  her  interrogatory  answers: 

In  1990,  I  learned  from  our  personal  accountant,  Ms.  Yoly 
Redden,  that  WDC's  corporate  charter  had  been  revoked  for 
nonpayment  of  franchise  taxes  and  that  state  franchise  tax  reports 
had  not  been  filed.   The  identification  of  me  as  "President"  of 
WDC  on  the  franchise  tax  reports  which  were  subsequently  filed 
appears  to  be  simply  an  informal  designation  due  to  my  actions  on 
behalf  of  WDC  in  1988-1990,  as  described  above.   The  forms 
required  the  signature  of  an  "officer,"  and  the  McDougals  were 
both  unavailable.   I  did  not  sign  these  two  documents,  but  I 
wanted  all  the  appropriate  action  taken  so  that  WDC  would  no 
longer  be  delinquent.    In  preparing  responses  to  these  interroga- 
tories, I  have  leamed  from  my  counsel  that  Ms.  Carolyn  Huber 
completed  these  two  documents  in  accordance  with  instructions 
she  received  from  personnel  in  Secretary  of  State's  office  when 
Ms.  Huber  went  there  to  file  the  appropriate  text  paperwori<  and 
pay  the  $345.15  in  franchise  taxes  that  were  due  so  that  WDC 
would  no  longer  be  delinquent.   Ms.  Huber  was  authorized  to  sign 
my  name.'** 

The  question  of  who  signed  these  June  1990  reports  has  little  significance  for 
this  investigation.    Madison  Guaranty  failed  in  1989.    Mrs.  Clinton's  work 
between  1988  and  1990  occurred  several  years  after  the  McDougal  bonuses, 
transaction  8  and  McDougal's  removal  at  the  behest  of  the  FHLBB. 


191        Federal  News  Service  Transcnpt  at  13. 


192  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No.  9(a),  at  1 1 . 

193  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  IWlay  24,  1995,  answer  to 
Interrogatory  No.  9(e),  at  14  (citations  omitted). 
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3.  Project  marketing  and  management. 

The  Preliminary  Report  noted  that  an  attempt  was  being  made  to 
interview  Chns  Wade,  who  had  primary  responsibility  for  marketing  Whitewater 
to  potential  lot  buyers.'**   As  of  this  writing,  Wade  still  declines  to  be 
interviewed  and  has  stated  through  counsel  that  he  will  invoke  the  Fifth 
Amendment  if  subpoenaed. 

The  Preliminary  Report  expressed  no  view  as  to  how  long  the  investors 
thought  it  would  take  to  sell  all  the  lots.'^   The  Clintons  themselves  had  no 
definite  idea  as  to  how  the  project  would  be  sold.   President  Clinton  says: 
"When  my  wife  and  I  invested  in  this  venture,  we  relied  upon  the  McDougals  to 
conduct  or  supervise  sales  and  marketing."     "My  wife  and  I  did  not  have  a 
definite  idea  of  the  'probable  sell-off  penod  of  the  project',  and  we  had  no 
expectation  as  to  the  length  of  time  we  would  be  holding  the  investment.""* 

The  Preliminary  Report  mentioned  the  preparation  of  a  marketing 
brochure  for  Whitewater.  The  brochure  is  among  the  recently  produced 
documents."' 

4.  The  investors'  expectations. 

The  Preliminary  Report  attempts  to  reconstruct  the  investors' 
expectations  from  the  documentary  evidence."*  The  new  evidence 
addresses  this  issue  more  directly.    In  particular,  the  new  evidence  suggests 
that  the  investors'  expectations  as  to  project  expenses  may  have  been  less 
definite  than  the  Preliminary  Report  suggested.   In  his  interrogatory  answers, 
for  example,  President  Clinton  states: 

We  had  no  agreements,  expectations  or  understandings  with  the 
McDougals  as  to  what  particular  improvements  would  be  made  to 
the  property,  the  cost  of  such  improvements,  or  how  long  it  would 
take  to  complete  them.'^ 


194  See  Preliminary  Report  at  22-23  n. 96. 

195  This  paragraph  supplements  the  Preliminary  Report  at  22. 

196  interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No.  4(b),  at  9-10. 

197  DKRT1 1000404-11. 

198  See  Preliminary  Report  at  24-27. 

199  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  4(c),  at  1 1 . 
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Similarly,  President  Clinton  states  that  the  Clintons  "had  no  written 
agreement  with  the  McDougals  as  to  how  the  mortgage  loan  would  be 


repaid 


The  same  is  true  with  respect  to  the  project  financial  and 


profit-sharing.   The  Clintons  state  that  their  agreement  with  the  McDougals 
about  the  financing  of  the  Whitewater  project  was  oral  and  not  formalized  by  a 
writing: 

There  was  no  particular  definition  of,  nor  limitation  u..,  or  financial 
commitment  to  the  project,  except  that  we  anticipated  that  we 
would  share  equally  with  the  McDougals  in  expenses  and  profits. 
Jim  McDougal  explained  to  us  that  he  believed  he  could  sell 
enough  lots  in  a  short  penod  so  that  revenues  from  the  escrow 
contract  payments  would  make  the  project  self  financing,  and 
based  upon  what  we  knew  at  the  time  about  trends  in  Arkansas 
real  estate  and  Jim's  apparent  success,  we  believed  he  was 
right.^o' 

Similarly,  there  was  no  target  date  for  a  positive  cash  flow.   The  Clintons 
understood  that,  in  the  early  penod  of  the  project  before  any  lots  were  sold, 
before  the  project  generated  income,  the  four  investors  would  have  to 
contribute  at  least  enough  money  to  service  the  acquisition  debt.   The  Clintons 

anticipated  that  we  and  [the  McDougals]  would  make  equal 
contributions  and  that  any  inequalities  ultimately  would  be  evened 
out  from  revenues  of  the  project  or  when  the  venture  was  sold. 
The  books  and  records  of  the  project  were  kept  by  the 
McDougals,  and  I  believe  that  we  made  contributions  whenever 
they  requested  us  to  do  so.   We  relied  upon  the  McDougals  to  tell 
us  when  we  needed  to  make  a  financial  contribution  to  the 
venture.^°^ 

These  statements  are  consistent  with  the  other  evidence. 


200  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No.  7,  at  14. 

201  Interrogatory  Responses  of  William  Jefferson  Clinton,  Ivlay  24,  1995.  answer  to 
Interrogatory  No.  4(a),  at  5-6. 

202  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No.  4(a),  at  7. 
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C.        1979-81:   The  years  of  land  sales. 

1.        Operations  and  cash  flow  in  fiscal  year  1980. 

The  Preliminary  Report  mentioned  that  the  Clintons  contributed  money 
toward  Whitewater  debt  service  in  December  1 978  by  wnting  a  check  for 
$10,130.58  to  the  Great  Southem  Land  Company.^"^  Regarding  this  check, 
|W|  Mrs.  Clinton  says: 

S  I  believe  I  made  the  check  out  to  Great  Southem  Land  Company 

^_  because  Jim  McDougal  asked  me  to  do  so.   Whitewater 

^  Development  Company,  Inc.  (hereinafter,  "WDC")  had  not  been 

•^  incorporated  yet.    I  was  not  familiar  with  the  Great  Southem  Land 

SS}  Company's  activities,  but  I  assumed  it  was  a  McDougal  entity.    I 

K  H  also  assumed  that  in  the  early  years  of  the  project  the  McDougals 

g§  H  would  contnbute  their  share  toward  the  payment  of  interest  and 

niq  ^  principal  on  the  acquisition  loans,  but  I  had  no  knowledge  of  the 

52  P  source  or  amount  of  any  such  payments.^** 


The  Preliminary  Report  noted  that  Whitewater  sometimes  lacked  the 
money  to  pay  debt  service  until  just  before,  or  just  after,  a  payment  was 
due.^  In  this  regard,  both  of  the  Clintons  indicate  that  they  knew  little  before 
1992  about  Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash 
flow  between  1980  and  1986,  the  McDougals'  expenditures  on  the  project 
between  1980  and  1986,  or  the  source  of  the  McDougals'  money.^ 

2.        The  bank  debt  as  of  August  1980. 

The  Preliminary  Report  stated  that  McDougal  replaced  the  $20,000 
Union  Bank  earnest  money  loan  that  he  and  Attorney  General  Clinton  had 
taken  out  in  1978  with  a  $20,000  loan  from  the  Bank  of  Cheny  Valley.   It  also 
stated  that  the  Bank  of  Cheny  Valley  loan,  unlike  the  Union  Bank  loan,  was 
recourse  only  to  McDougal  and  not  to  the  Clintons.  The  Clintons  disagree, 
taking  the  position  that  the  Bank  of  Cherry  Valley  loan  was  recourse  to  them. 
Thus,  President  Clinton's  answer  to  Interrogatory  No.  6  states: 


203  See  Preliminary  Report  at  28. 

204  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1 995.  answer  to 
Interrogatory  No.  8.  at  9-1 0. 

205  See  Preliminary  Report  at  30. 

206  Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No.  15,  at  27-29;  Interrogatory  Responses  of  Hillary  Rodfiam  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32. 
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I  knew  at  some  point  that  this  loan  had  been  shifted  to  the 
Bank  of  Cherry  Valley.    In  my  view,  any  shift  of  this  $20,000  loan 
from  Union  Bank  to  the  Bank  of  Cherry  Valley  did  not  affect  its 
character  as  an  acquisition  loan,  for  which  my  wife  and  I 
considered  ourselves  equally  responsible  with  the  McDougals  for 
repayment.   Indeed,  my  name  and  Jim  McDougal's  both  appear 
on  at  least  one  of  the  Bank  of  Cherry  Valley  extension  notes 
(DKRT1 00500,  dated  April  13,  1982,  attached  nereto  at  Tab 

President  Clinton  has  no  recollection  of  discussing  the  shifting  of  this  loan  from 
Union  Bank  to  Bank  of  Cherry  Valley  with  Jim  N/lcDougal  or  with  anyone 
else.^"* 

The  Union  Bank  loan,  on  which  both  McDougal  and  President  Clinton 
were  liable,  was  paid  off  using  funds  obtained  by  Jim  McDougal  from  Bank  of 
Cherry  Valley  loan  no.  25997.   The  original  loan  documents  mention  only 
McDougal. ^"^  Thereafter,  the  Bank  of  Cherry  Valley  loan  was  extended  six 
times. ^'°  The  first  such  extension  is  evidenced  by  a  promissory  note.   The 
note  mentions,  and  is  signed  by,  McDougal  only.^"   The  second  such 
extension,  loan  no.  27572,  dated  April  13,  1982  and  paid  off  December  9,  1982 
by  the  third  extension,  also  is  evidenced  by  a  promissory  note.   This  note  bears 
McDougal's  name  and  address  but  is  signed  both  by  "James  B.  McDougal"  and 
by  "Bill  Clinton. "^'^  So  far  as  can  be  told  from  the  documents  (several  of  the 
promissory  notes  are  close  to  illegible),  the  third,  fourth,  fifth  and  sixth 
extensions  do  not  refer  to,  nor  were  they  signed  by,  President  Clinton. 

To  summarize:   The  $20,000  Bank  of  Cherry  Valley  loan  was  taken  out 
in  June  1980  and  finally  retired  in  January  1985.   For  most  of  this  period,  the 
documentary  evidence  suggests  that  only  McDougal  had  any  liability  on  this 
loan.   For  the  period  between  April  13,  1982  and  December  9,  1982,  however. 
President  Clinton  may  also  have  been  liable,  by  virtue  of  having  signed  the 
second  loan  extension. 


207  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  6(a),  at  12-13. 

208  Id.,  answer  to  Interrogatory  No.  6(d),  at  13-14. 

209  See  BCV0003-04;  DKRT800313-14,  800316,  801223-24. 

210  BCV0022,  32-34;  DKRT100500,  400945-47,  801332. 

211  DKRT801332. 

2 1 2  DKRT1 00500,  1 01 1 27,  400947. 
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3.         Developments  in  the  fall  of  1980. 

The  Preliminary  Report  discussed  financing  and  construction  of  a  prefab 
house  on  Whitewater  lot  13.^''  According  to  the  Clintons,  it  was  Jim 
McDougal's  idea  and  not  the  Clintons'  to  purchase  and  install  the  prefab  house 
on  lot  13.^'* 

Initially  the  house  was  financed  by  money  from  Pembrook  Manor,  a 
McDougal-controlled  entity.    Mrs.  Clinton  says  she  does  not  recall  the 
mechanics  of  the  transaction  and  does  not  recall  knowing  anything  about  the 
involvement  of  Pembrook  Manor  in  the  financing  of  the  house.^'*   Later 
Mrs.  Clinton  refinanced  the  house  by  taking  out  a  personal  loan  from 
McDougal's  Madison  Bank  &  Trust  Company.    Regarding  this  loan,  Mrs.  Clinton 
states  that  she  had  no  agreement  with  Madison  Bank  except  as  set  forth  in  the 
promissory  note.    She  explains: 

However,  as  previously  stated,  my  husband's  and  my  under- 
standing with  Jim  McDougal  was  that  the  loan  was  essentially  a 
corporate  one:   WDC  [Whitewater  Development  Company,  Inc.] 
would  receive  the  loan  proceeds  (which  I  understood  were  to  be 
used  somehow  to  pay  for  the  prefab  house),  WDC  would  receive 
the  down  payment  whenever  the  lot  and  house  were  sold  and  the 
escrow  payments  thereafter,  and  WDC  would  repay  the  loan  at 
the  Bank  of  Kingston  from  its  operating  revenues,  including  the 
proceeds  and  escrow  payments  derived  from  the  sale  of  the 
house  and  lot.^'^ 

This  explanation  is  consistent  with  the  Company's  later  payment  of  principal 
and  interest  on  the  loan  but  does  not  clarify  why  the  loan  was  taken  out  in 
Mrs.  Clinton's  name  in  the  first  place. 

The  Preliminary  Report  discussed  the  sale  of  Whitewater  lot  7  and  noted 
press  speculation  that  the  Clintons  had  expressed  an  interest  in  owning  the  lot, 
or  had  purchased  it.^'^   On  this  subject.  President  Clinton's  interrogatory 


213       See  Preliminary  Report  at  31 -34. 


214  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24.  1995.  answer  to 
Interrogatory  No.  10(a),  at  14-15. 

215  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  Ivlay  24,  1995,  answer  to 
Interrogatory  No.  10(c),  at  15-16. 

216  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  11(d),  at  17-18. 

217  See  Preliminary  Report  at  35  n.  163. 
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answers  state:   "We  did  not  plan  to  keep  or  to  buy  any  part  of  the  project, 
although  there  was  some  discussion  with  the  McDougals,  very  early  on,  about 
the  possibility  that,  if  sales  went  very  well,  we  and  they  would  each  retain  one 
lot."^"' 

4.        Whitewater  after  three  years. 


E!! 


The  Preliminary  Report  discussed  the  project's  situation  after  the  first 
three  years  of  operations  and  noted  in  particular  what  the  pace  of  lot  sales 
meant  for  debt  service.  As  noted  above,  both  of  the  Clintons  indicate  that  they 
knew  very  little  before  1992  about  Whitewater's  lot  sales  between  1980  and 
1985.  All  they  recall  hearing  is  that,  as  of  October  1981,  "'[tjhings  are  looking 
pretty  good  at  Whitewater  as  our  receivables  run  about  equal  to  what  we  owe" 
and  that,  as  of  1986,  "the  previous  summer  [1985],  he  [McDougal]  had  sold  all 
the  WDC  property."^'' 


D.        1982-1985:  The  years  of  minimal  sales  and  negative 
cash  flows. 

1.        The  sale  of  lot  13  to  Hilman  Logan  and  the  repayment 
of  Mrs.  Clinton's  Madison  Bank  loan. 

The  Preliminary  Report  described  correspondence  between  Mrs.  Clinton 
and  Madison  Bank  in  the  summer  of  1982  regarding  the  past  due  status  of 
Mrs.  Clinton's  loan.^^  Mrs.  Clinton  confirms  that  she 

received  DKRT700318,  a  letter  dated  August  5,  1982,  from 
Ms.  Theresa  Pockrus  at  the  Madison  Bank  &  Trust  .... 
[Mrs.  Clinton]  responded  to  her  letter  with  [Mrs.  Clinton's]  own 
letter  dated  August  11,  1982  (DKRT400134).  .  .  .  This  letter 
reflects  [Mrs.  Clinton's]  understanding,  as  stated  in  these 
interrogatory  responses,  that  the  repayment  of  this  loan  was  a 
corporate  responsibility.^' 


(Sd 


218  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  4(b),  at  9-10. 

219  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  15.  at  27-29;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32,  refernng  to  DKRT900101  (1981)  and 
DKRT200475(1986). 

220  See  Preliminary  Report  at  42. 

221  Interrogatory  Responses  of  HiPary  Rodham  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No.  11(e),  at  18. 
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2-         The  Clintons'  loan  from  Citizens  Bank  of  Jonesborn 

The  Preliminary  Report  noted  that  the  Clintons  borrowed  money  from 
Citizens  Bank  of  Jonesboro  and  quoted  a  letter  from  McDougal  stating  that  the 
Company  had  paid  off  this  debt.^  President  Clinton  states: 

I  recall  very  little  about  this  1979  loan  for  $5000,  which  was 
repaid  in  1 982.   When  my  counsel  wrote  to  the  bank,  the  bank 
responded  that  "[tjhe  underlying  documents  for  this  loan  are  no 
longer  in  existence  due  to  our  record  retention  policy.    I  attach  at 
Tab  13A  a  copy  of  this  letter  (DKRT1 1000800-1000803),  which 
has  appended  to  it  the  available  information  about  the  loan 
provided  to  my  counsel  by  the  bank.    I  do  not  recall  what  I  did 
with  any  loan  proceeds  I  may  have  received,  and  I  do  not  recall 
how  the  loan  was  repaid.    My  counsel  have  located  one  interest 
check  I  wrote  for  this  loan,  and  a  copy  is  attached  at  Tab  13A 
(DKRT800326).   I  do  not  recall  how  the  remainder  of  the  interest 
was  paid.   It  is  possible  that  it  was  a  WDC-related  loan  and  that 
WDC  repaid  the  loan  and  paid  most  of  the  interest  (see  my 
response  to  no.  13(d),  infra). 


Please  see  Global  Response  to  No.  13,  supra.  As 
previously  indicated,  I  do  not  have  a  recollection  as  to  how  the 
proceeds  of  this  loan  were  used.    I  attach  as  Tab  13A  a  copy  of  a 
letter  to  me  from  Jim  McDougal,  dated  March  1 ,  1 982 
(DKRT700340),  which  states: 

"I  have  paid  from  Whitewater  Development  Corporation  the 
note  you  owed  Citizens  Bank  of  Jonesboro.   You  are 
correct  in  your  belief  that  the  sum  of  money  borrowed  was 
a  part  of  your  investment  in  Whitewater." 

The  letter  does  not  refresh  my  recollection  about  the  loan.^ 

President  Clinton's  answer  is  consistent  with  the  response  that  Citizens 
Bank  of  Jonesboro  made  to  the  RTC's  subpoena.   This  investigation  has  tumed 
up  no  other  evidence  as  to  the  purpose  of  this  loan. 


222        See  Preliminary  Report  at  47-48. 


223        Interrogatory  Responses  of  William  Jetlerson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  1 3,  at  23-24. 
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3.         Renewal  of  the  Citizens  Bank  mortgage  loan  and 

origination  of  the  Citizens  Bank  interest  funding  loan. 

The  Preliminary  Report  noted  that  the  Clintons  and  the  McDougals  made 
no  payments  of  principal  or  interest  on  the  Citizens  Bank  mortgage  loan  from 
August  1981  through  November  1982  and  that  the  Company  lacked  the  money 
to  pay  the  interest  that  had  accrued  and  was  owing  as  of  November  1982 
($20,000).   This  situation  was  rectified  by  renewini^  the  mortgage  loan  and  by 
borrowing  $20,000  via  a  six-month  balloon  loan  from  Citizens  Bank  (the 
"Interest  Funding  Loan").   The  Preliminary  Report  said  that  both  of  the  Clintons 
and  both  of  the  McDougals  signed  the  papers  for  the  Interest  Funding  Loan, 
which  was  recourse  to  each.^* 

The  Clintons  say  they  have  no  particular  recollection  of  the  Interest 
Funding  Loan  and  cannot  verify  that  the  signatures  on  the  loan  documents  are 
theirs.   In  answer  to  interrogatohes,  each  stated: 

I  have  no  recollection  of  this  loan.   It  is  possible  that  I  signed  an 
application  for  this  loan  or  a  promissory  note  at  the  request  of  Jim 
McDougal,  although  I  do  not  recall  doing  so.    I  have  no  knowledge 
of  how  or  why  it  was  obtained,  the  terms  of  the  loan,  what  it  was 
used  for,  or  when  and  how  it  was  repaid.   After  receiving  these 
interrogatories,  my  counsel  were  able  to  obtain  from  the  successor 
to  Citizens  Bank  and  Tnjst  Company  a  copy  of  what  appears  to 
be  a  promissory  note  for  the  loan  referenced  here,  and  this  docu- 
ment is  attached  hereto  at  Tab  14A  (DKRT1 1000809-1 1000811). 
The  copy  is  not  a  particularly  clear  one,  and  I  cannot  be  certain 
that  the  signature  on  the  note  is  in  fact  mine.^^ 

If  the  Clintons  did  sign  the  papers  for  this  loan,  the  need  to  borrow 
money  to  cover  their  interest  obligation  might  have  suggested  to  them  that 
sales  did  not  suffice  to  cover  debt  service.   Such  an  inference,  if  drawn,  might 
have  raised  a  question  in  their  minds:   It  would  have  contradicted  McDougal's 
statement  to  them  in  1981  that  "'[tjhings  are  looking  pretty  good  at  Whitewater 
as  our  receivables  run  about  equal  to  what  we  owe.'"^^.   The  Clintons  say 


224        See  Preliminary  Report  at  52-54. 


225  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No.  14,  at  25;  Interrogatory  Responses  of  Hillary  Rodtiam  Clinton,  May  24,  1995, 
answer  to  Interrogatory  No.  14,  at  25-26. 

226  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  15.  at  27-29;  Interrogatory  Responses  of  Hillary  Rodtiam  Clinton,  May  24, 
1995.  answer  to  Interrogatory  No.  15,  at  27-32,  refernng  to  DKRT900101. 
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they  did  not  know  of  any  problem  covering  debt  service. ^^'^   In  any  event, 
such  knowledge  as  of  1982  would  be  remote  in  time  and  substance  from  the 
questionable  transactions:   the  McDougal  bonuses  and  transaction  8  (1985- 
1986). 

4.         Problems  at  Madison  Bank. 

|W)  The  Preliminary  Report  described  an  FDIC  cease  and  desist  order 

g  entered  against  Madison  Bank  in  April  1 983.^*  The  Clintons  say  that  neither 

[J=j  of  them  leamed  of  the  FDIC  cease  and  desist  order  until  1 995,  when  they  read 

^  the  order  in  the  attachments  to  the  RTC's  interrogatories  to  them.^^ 

"^  5.        The  refinancing  of  Mrs.  Clinton's  Madison  bank  loan 

fusing  money  that  Governor  Clinton  borrowed  from 
H  Citizens  Bank  of  Paragould. 

[>iq   p  The  Preliminary  Report  noted  that  Governor  Clinton  borrowed  $20,800 

P§  from  Citizens  Bank  of  Paragould  in  September  1 983  and  used  that  money  to 

S  pay  down  Mrs.  Clinton's  loan  from  Madison  Bank  (the  loan  used  to  refinance 

K^  S  *^®  prefab  house  on  Whitewater  lot  13).^  President  Clinton  attaches  no 

^  ^  significance  to  the  fact  that  he  rather  than  Mrs.  Clinton  borrowed  $20,800  from 

_  ^  Security  Bank  of  Paragould  in  1983  to  replace  Mrs.  Clinton's  $30,000  loan  from 

Madison  Bank.  The  Clintons  anticipated  that  the  Company  would  be  respon- 
sible for  repayment  of  the  loan,  since  it  had  obtained  the  benefit  of  the  loan. 
The  warranty  deed  to  lot  13  was  in  Mrs.  Clinton's  name,  but  when  the 
Company  sold  the  lot  and  the  house  to  Hilman  Logan,  the  warranty  deed  to 
Logan  was  in  the  names  of  both  of  the  Clintons.   Both  Clintons  are  listed  as 
borrower  in  some  of  the  renewal  notes  from  Security  Bank,  e.g., 
DKRT200785.^^' 


227  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1 995,  answer  to 
Interrogatory  No.  15,  at  27-29:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32. 

228  See  Preliminary  Report  at  54-56. 

229  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  11(g),  at  20:  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24, 
1 995,  answer  to  Interrogatory  No.  1 1  (g).  at  20. 

230  See  Preliminary  Report  at  57-58. 

231  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  12(a),  at  20-21. 
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Neither  of  the  Clintons  recalls  why  the  loan  was  shifted  from  Madison 
Bank  to  Security  Bank,  nor  do  they  recall  approaching  any  banks  about  this 
matter.^^^ 

Neither  of  the  Clintons  recalls  talking  to  Marlin  Jackson  about  the 
Security  Bank  of  Paragould  loan.^"  f\/1rs.  Clinton,  however,  confirms  receiving 
several  letters  from  Jackson  and  also  notes  a  telephone  message  dated 
March  2,  1987,  DKRT1 1000402.    Mrs.  Clinton  thinks  3hp  ako  talked  to  Bill 
Fisher,  President  of  Security  Bank  in  the  period  1987-1988.   She  does  not 
recall  the  conversations  but  the  documents  suggest  that  their  general  topic  was 
the  fact  that  the  Company  was  not  making  payments  on  the  loan  in  a  timely 
manner.^^ 

The  Preliminary  Report  questioned  whether  the  proceeds  of  the  Security 
Bank  of  Paragould  loan  sufficed  to  repay  the  Madison  Bank  loan  in  full.^^ 
President  Clinton  thinks  that  the  money  obtained  from  Security  Bank  was 
sufficient  to  pay  off  Madison  Bank  in  full.   He  cites  Madison  Bank's  real  estate 
mortgage  release,  DKRT700383,  which  was  a  full  release."'  This  point  need 
not  be  resolved;  no  evidence  ties  the  repayment  to  Madison  Guaranty. 

6.        Operations  and  cash  flow  for  fiscal  year  1984. 

The  Preliminary  Report  noted  that  Whitewater  had  a  negative  cash  flow 
after  debt  service,  which  it  covered  by  obtaining  money  from  McDougal- 
controlled  entities."^  As  noted  above,  both  of  the  Clintons  indicate  that  they 
knew  little  before  1992  about  Whitewater's  lot  sales  between  1980  and  1985, 
Whitewater's  cash  flow  between  1980  and  1986,  the  McDougals'  expenditures 
on  the  project  between  1 980  and  1 986,  or  the  source  of  the  McDougals' 


^  232        Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995.  answer  to 

cH  Interrogatory  No.  12(d),  at  22;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 

®  1995,  answer  to  Interrogatory  No.  12(d),  at  21 . 

233  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1 995.  answer  to 
Interrogatory  No.  12(e),  at  22-23;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Inten-ogatory  No.  12(e),  at  21. 

234  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No.  12(e),  at  21-22. 

235  See  Preliminary  Report  at  57-58,  65-66. 

236  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1 995,  answer  to 
Interrogatory  No.  12(b),  at  21-22. 


237        See  Preliminary  Report  at  59-60. 
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money.*'*   Similarly,  in  response  to  Interrogatory  No.  20,  the  Clintons  state 
that  they  have  no  knowledge  of  the  source  of  funds  that  Whitewater  used 
between  1984  and  1986  to  pay  down  bank  loans.*''   Except  possibly  for  the 
Interest  Funding  Loan  of  1982-1983,  which  is  relevant  to  knowledge  of  cash 
flow,  no  contrary  evidence  has  been  found. 


7. 


Madison  Guaranty's  examination  and  supervisory 
agreement. 


The  Preliminary  Report  described  an  FHLBB  Report  of  Examination, 
issued  in  June  1984,  that  was  sharply  cntical  of  Madison  Guaranty.**"  The 
Clintons  state  that  they  were  unaware  of  the  1984  Report  of  Examination  and 
the  1984  Supervisory  Agreement.    Neither  Clinton  recalls  reading  or  learning 
the  contents  of  either  of  these  documents."' 

E.         Investigation  of  the  possible  flow  of  funds  from 
Madison  Guaranty  to  Whitewater. 

The  Preliminary  Report  described  a  series  of  nine  deposits  into 
Whitewater  and  analyzed  each  to  see  whether  it  might  be  traced  back  to 
Madison  Guaranty.***  The  Clintons  were  asked  a  senes  of  detailed  questions 
designed  to  probe  their  knowledge  (if  any)  of  the  facts  undertying  these 
transactions.   The  Clintons  answered  that  they  know  nothing  about  these 
matters.**' 

The  available  evidence  is  consistent  with  this  answer.   While,  as  noted, 
the  Clintons  might  at  one  point  have  had  cause  to  question  whether  the  lot 
sales  covered  debt  service,  that  event--the  signing  of  the  Interest  Funding 


238  Interrogatory  Responses  of  William  Jeflerson  Clinton,  May  24,  1 995,  answer  to 
Interrogatory  No.  1 5,  at  27-29;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32. 

239  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  20,  at  38-39:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  20,  at  49. 

240  See  Preliminary  Report  at  63. 

241  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  16(b),  at  30-31:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  interrogatory  No.  16(b),  at  33. 


242 

pan  I 


See  Preliminary  Report  at  69-94.  These  nine  transactions  are  analyzed  in  detail  in 
above. 


243        Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995,  answers  to 
Interrogatones  Nos.  15.  16,  19,  20,  at  27-31.  35-39:  Interrogatory  Responses  of  Hillary  Rodham 
Clinton,  May  24,  1995,  answers  to  Interrogatones  Nos.  15,  16,  19,  20,  at  27-33,  45-50. 
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Loan-occurred  in  1982.  In  contrast,  the  nine  transactions  started  late  in  1984 
and  ended  in  1986.  The  evidence  does  not  suggest  that  the  Clintons  had  any 
knowledge  of  the  source  of  the  funds  used  in  the  nine  transactions. 

F.        Investigation  of  other  possible  connections  between 
Madison  Guaranty  and  Whitewater. 

1.         1985:  The  McDouqal  bonus  and  the  tjayments  to 
Senator  Fulbriqht. 

The  Preliminary  Report  discussed  a  transaction  by  which  fonner  Senator 
J.  William  Fulbright  sold  a  parcel  of  land  near  Little  Rock  (the  "Deltic  parcel")  to 
an  entity  called  Earth  Movers.  The  transaction  was  funded  in  part  by  a  putative 
bonus  of  $30,000  paid  by  Madison  Financial  to  Whitewater  on  behalf  of  Jim 

9  McDougal;  the  $30,000  simply  passed  through  Whitewater,  which  did  not  end 

S  up  with  any  interest  in  the  land.^" 

=>  The  Clintons  state  that  they  know  nothing  about  the  Deltic  transaction, 

a  the  bonus  or  the  other  matters  described  in  this  section  of  the  Preliminary 

a  Report.^**  No  contrary  evidence  has  been  found. 

g  2.         1985:   Contributions  to  the  Clinton  campaign. 

A  The  Preliminary  Report  discussed  a  campaign  fund  raiser  held  April  4, 

5  1985  at  Madison  Guaranty's  offices  in  Little  Rock,  at  which  a  number  of  people 

3  associated  with  Madison  Guaranty  made  campaign  contributions  to  Govemor 

fi  Clinton.^**  In  interrogatories,  the  Clintons  were  asked  about  this  campaign 

@  ^  '"J"^  raiser.   Mrs.  Clinton  states  that  she  did  not  attend  this  fund  raiser,  does 

T  not  know  whether  Senator  Fulbright  attended  and  knows  nothing  about  the 

g.  contributions  made  at  the  fund  raiser,  including  their  source  and  use.   She 

^  states: 

^  I  have  no  knowledge  that  any  monies  obtained  directly  or 

H  indirectly  from  WDC  or  any  account  of  Madison  Guaranty  were 

^  ever  improperiy  used  to  pay  any  of  my  or  my  husband's  "personal 

or  political  expenses  or  debts."  As  indicated  in  these  responses, 

we  anticipated  that  the  WDC  venture  would  be  able  to  repay  the 

acquisition  loans  and  other  loans  and  expenses  identified  herein. 


244        See  Preliminary  Report  at  94-102. 


245  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  22,  at  43-44;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1 995.  answer  to  Interrogatory  No.  22.  at  53-54. 

246  See  Preliminary  Report  at  102-14. 
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because,  again  as  previously  stated,  we  expected  that  the  WDC 
venture  would  ultimately  become  self-financing."' 

Beyond  that,  Mrs.  Clinton  indicates  that  she  knows  a  number  of  the  donors  and 
was  probably  acquainted  with  certain  others  of  them,  although  she  would  not 
say  that  she  knew  any  of  them  "well."^** 

President  Clinton  states  that  he  did  attend  the  fund  raiser  but  does  not 
believe  that  Senator  Fulbright  attended,  although  McDougal  had  scheduled  the 
event  in  the  hope  Senator  Fulbright  would  be  able  to  attend.   President  Clinton 
recalls  nothing  about  the  circumstances  of  any  contribution  that  Senator 
Fulbright  may  have  given."'   President  Clinton  indicates  that  he  was 
acquainted  with  a  number  of  the  contributors  but  he  knows  nothing  about  the 
source  of  the  funds  they  used  to  make  the  contributions,  nor  does  he  know  how 
much,  if  any,  of  the  money  obtained  through  the  contnbutions  was  used  to 
repay  his  debt  to  the  Bank  of  Cherry  Valley.^^   No  contrary  evidence  has 
been  found. 

3.         1986-1988:   David  Hale  and  the  International  Paper  deal. 

The  Preliminary  Report  discussed  a  $300,000  loan  to  Susan  McDougal 
made  by  David  Hale's  Capital  Management,  Inc.,  $25,000  of  which  was  used  to 
fund  part  of  a  purchase  of  land  from  Intemational  Paper  Realty  Company  made 
in  the  name  of  Whitewater.^^'   The  discussion  noted  press  reports  that  Hale 
claims  President  Clinton  pressured  him  into  making  the  loan.^" 

President  Clinton  states: 

I  don't  know  what  "alleged  claim"  David  Hale  has  made.   I 
don't  recall  any  conversation  with  David  Hale  about  loaning  money 
to  Jim  McDougal,  Susan  McDougal,  Master  Marketing,  Madison 
Guaranty,  or  any  entity  owned  by  the  McDougals,  and  I  am  certain 


247        Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  21,  at  50. 

246        Id.,  answer  to  Interrogatory  No.  21(c),  at  52. 

249  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answers  to 
Interrogatones  Nos.  21(a)  and  21(b),  at  39-40. 

250  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answers  to 
Interrogatones  Nos.  21(c)-21(fi).  at  41-43. 

251  See  Preliminary  Report  at  1 15-22. 

252  W.  at  115. 
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I  never  "pressured"  Hale  or  any  company  he  owned  to  make  any 
loan.^" 

Mrs.  Clinton  states  that  she  did  not  have  any  conversation  with  Hale 
about  loaning  money  to  the  McDougals  or  Madison  Guaranty. ^^  Both  of  the 
Clintons  state  that  they  had  no  l<nowledge  of  the  $300,000  loan  made  by 
Capital  Management  to  Susan  McDougal  dba  Master  Marketing.^" 

Whitewater  bought  the  International  Paper  parcel  in  October  1 986. 
Shortly  thereafter,  McDougal  sent  the  Clintons  a  "status  report"  letter  dated 
November  14,  1986.^^*  The  RTC's  interrogatories  asked  about  this  letter. 
Mrs.  Clinton  answered  and  President  Clinton  incorporated  by  reference  her 
answer.   Mrs.  Clinton  states  that  she  believes  that  she  and  her  husband 
received  the  letter,  but  she  cannot  recall  the  circumstances.   With  regard  to 
McDougal's  offer  to  have  Charles  James  go  over  Whitewater's  books  with  the 
Clintons,  she  says  that  the  Clintons  relied  on  McDougal's  representations  and 
did  not  feel  a  need  to  review  the  books.   Mrs.  Clinton  states  that  she  was 
encouraged  by  the  letter  to  the  extent  that  it  suggested  that  Whitewater  would 
have  sufficient  income  to  settle  its  affairs  and  be  wound  up  when  the  debt  was 
finally  paid  off.^" 

Mrs.  Clinton  also  describes  discussions  that  the  Clintons  had  with 
McDougal  at  about  this  time  about  getting  out  of  Whitewater: 

I  don't  recall  whether  we  had  specific  discussions  with  Jim 
McDougal  about  his  letter,  but  I  know  that  we  did  have  discus- 
sions with  him  at  about  this  time  concerning  our  getting  out  of 
WDC.   As  I  recall  these  discussions,  Jim  asked  us  to  surrender 
our  equity  in  the  company  to  him  or  to  him  and  Susan,  because 
he  believed  they  could  use  the  company's  losses  for  "tax 
purposes,"  as  his  letter  says,  although  I  do  not  know  what  those 
"tax  purposes"  were.   My  husband  and  I  were  not  averse  to  doing 
this,  since  WDC  by  this  time  was  a  venture  in  which  we  had  spent 


253  interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  23(a),  at  44-45. 

254  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  23.  at  54-55. 

255  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  23(c),  at  45;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  23(c),  at  55. 

256  See  Preliminary  Report  at  1 19-20. 

257  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  24(a).  at  56-57. 
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a  great  deal  of  money  and  received  no  return,  but  we  did  not  want 
to  be  in  a  position  of  losing  whatever  equity  we  had  in  the 
company  while  still  being  personally  obligated  on  the  mortgage 
loan  at  Citizens  Bank  in  Flippin  and  on  the  Lot  13  loan  which  was, 
as  of  this  time,  at  the  Security  Bank  of  Paragould.  As  I  recall  cr 
discussions,  it  proved  impossible  to  get  my  husband  and  me 
released  from  these  loans,  so  we  ultimately  declined  to  surrender 
our  equity  in  WDC  to  the  fi/lcDougals.    During  these  discussions, 
neither  of  the  McDougals  suggested  that  we  should  contribute 
more  money  to  the  venture.^" 

Mrs.  Clinton  says  that  at  no  time  before  1 989  did  she  know  anything 
about  the  purchase  by  Whitewater  of  810  acres  of  land  from  International  Paper 
Realty  Corporation;  to  the  contrary,  she  believed  that  Whitewater  was  in  the 
process  of  winding  up  its  affairs.^**   No  contrary  evidence  has  been  found. 

G.        1985-1992:   Whitewater  after  the  land  was  gone. 

1.        The  bulk  sale  to  Ozark  Air  and  its  assumption  of  some 
of  the  debt. 

The  Preliminary  Report  discussed  the  bulk  sale  of  Whitewater's 
remaining  lots  to  Chris  Wade's  Ozark  Air  in  May  1985  and  the  periodic 
reduction  thereafter  in  the  amount  owing  on  the  Citizens  Bank  mortgage  loan, 
culminating  in  its  final  repayment  in  May  1992.^"  Asked  why  between  July 
1 986  and  May  1 992,  the  Clintons  did  not  repay  the  Citizens  Bank  mortgage 
loan,  Mrs.  Clinton  answered: 


^ 


As  previously  indicated,  it  was  always  intended  that  this  mortgage 
loan  would  be  repaid  by  the  income  stream  generated  by  the 
escrow  contracts  from  lots  that  had  been  sold.    We  saw  no  reason 
to  prepay  the  mortgage  personally.  The  mortgage  was  ultimately 
paid  off  completely,  as  were  all  the  WDC  bank  loans  which  my 
husband  and  I  signed  for  at  the  Union  Bank,  the  Bank  of  Cherry 
Valley,  the  Bank  of  Kingston  (Madison  Bank  and  Tnjst),  and  the 
Security  Bank  of  Paragould.  To  the  best  of  my  knowledge,  my 


258  Id.,  answer  to  Interrogatory  No.  24(b),  at  57-58. 

259  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1 995,  answer  to 
Interrogatory  No.  24(c),  at  59-60.   President  Clinton  incorporated  by  reference  fiis  wife's  answer 
to  this  intenogatory.   Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995, 
answer  to  Interrogatory  No.  24.  at  46-47. 

260  See  Preliminary  Report  at  123-25. 
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husband  and  I  never  signed  for  a  WDC  loan  at  Madison  Guaranty 
Savings  &  Loan  or  any  other  savings  and  loan  association.^^' 

The  reference  to  "prepay[ing]"  the  mortgage  is  puzzling.   The  loan  was  a  series 
of  one-  or  two-year  notes.    It  was  not  a  long-term  amortizing  mortgage. 

2.  The  decline  in  the  recourse  debt. 

The  Preliminary  Report  discusses  the  partial  conversion  of  Whitewater's 
debt  from  debt  that  was  recourse  to  the  shareholders  to  debt  that  was 
nonrecourse.    It  noted  that  the  advances  from  McDougal  and  McDougal- 
controlled  entities  effected  this  change;  they,  instead  of  the  banks,  became  the 
project's  principal  creditors.^"   In  its  interrogatones,  the  RTC  asked  the 
Clintons  why,  between  the  end  of  fiscal  year  1981  and  fiscal  year  1986,  the 
Clintons  spent  essentially  nothing  on  Whitewater.   Mrs.  Clinton  responded: 

We  made  a  financial  contribution  to  the  project  whenever  we  were 
requested  to  by  the  McDougals.   There  were  many  years  in  which 
the  McDougals  did  not  ask  for  a  contribution.   As  already 
indicated,  however,  we  expected  the  project  to  be  essentially  self- 
financing  when  the  requisite  number  of  lots  had  been  sold. 
Indeed,  Jim  McDougal  wrote  to  us  in  1981  that  "[tjhings  are 
looking  pretty  good  at  Whitewater  as  our  receivables  run  about 
equal  to  what  we  owe."   DKRT900101,  attached  hereto  at 
Tab  26(A).   Please  see  my  response  to  No.  7(c),  supra.^" 

As  noted  above,  the  Interest  Funding  Loan,  if  signed  by  the  Clintons,  might 
raise  a  contrary  inference,  but  that  inference  would  apply  to  1982-1983.   The 
recourse  debt  did  not  decline  significantly  until  1985-1986. 

3.  Operations  and  cash  flow  in  fiscal  years  1985  and  1986. 

As  noted  above,  both  of  the  Clintons  indicate  that  they  knew  little  before 
1992  about  Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash 
flow  between  1980  and  1986,  the  McDougals'  expenditures  on  the  project 


261  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  26(f),  at  68  (emphasis  added). 

262  See  Preliminary  Report  at  125. 

263  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  26(b),  at  67. 
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between  1980  and  1986,  or  the  source  of  the  McDougals'  money.^** 
Similarly,  in  response  to  Interrogatory  No.  20,  the  Clintons  again  state  that  they 
have  no  knowledge  of  the  source  of  funds  that  Whitewater  used  between  1984 
and  1986  to  pay  down  bank  loans.^*^  Asked  whether  the  Clintons  knew  at 
any  time  between  1978  and  1986  that  they  had  not  spent  nearly  as  much  on 
the  Whitewater  project  as  had  the  McDougals,  Mrs.  Clinton  answered:   "We  did 
not  know,  in  this  time  period,  precisely  what  our  and  the  McDougals'  respective 
financial  contributions  to  the  project  were."^**  No  contrary  evidence  has  been 
found. 

4.        The  Lyons  report. 

The  Preliminary  Report  discussed  the  conclusions  of  the  Lyons  Report 

M  and  reconciled  the  Lyons  Report's  calculation  of  the  Clintons'  total  investment  in 

U]  Whitewater  ($46,137)  to  the  total  investment  figure  presented  in  the  Preliminary 

5  Report  ($35,970).^*^   In  her  interrogatory  answers,  Mrs.  Clinton  presented 

^  numbers  that  differ  slightly  from  those  presented  in  the  Preliminary  Report. 

3  Based  on  her  review  and  her  counsel's  review  of  the  available  records,  she  said 

3  she  believes  that  the  Clintons  spent  over  $46,600  on  Whitewater,  as  follows: 

5  the  $37,849.93  which  we  had  expended  through  calendar  year 

^  1986  (please  see  my  response  to  No.  15(d)(3)  and  15(d)(8), 

n  supra),  $2561.33  in  interest  payments  on  the  Security  Bank  of 

g  Paragould  Loan  in  1987,  $1473.60  in  interest  payments  on  that 

3  loan  in  1988,  $1275.15  in  real  estate  taxes  in  1988,  $291.35  in 

2  real  estate  taxes  in  1989,  $345.15  in  franchise  taxes  in  1990,  and 

^  &J  $2839.24  in  1991  for  accounting  work  to  prepare  various  tax 

^  ^  filings  for  WDC.'* 


264  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No.  15,  at  27-29;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32. 

265  Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No.  20,  at  38-39;  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24, 
1 995,  answer  to  Interrogatory  No.  20,  at  49. 

266  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No.  26(c),  at  67. 

267  See  Preliminary  Report  at  129-31. 

268  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No.  26(a).  at  66-67. 
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For  the  most  part,  any  inconsistency  between  these  numbers  and  those 
that  appear  in  the  Preliminary  Report  is  more  apparent  than  real.^^^   In  their 
interrogatory  answers,  the  Clintons  used  calendar  years.   For  the  most  part,  the 
Preliminary  Report  uses  Whitewater's  fiscal  year.   That  one  difference  explains 
several  of  the  apparent  inconsistencies.^'" 

The  remaining  apparent  inconsistencies  between  Mrs.  Clinton's  interroga- 
tory answers  and  the  Preliminary  Report  also  can  easily  hp  reconciled.   Apart 
from  timing  differences  explained  above  (fiscal  versus  calendar  year),  the  sole 
difference  between  Mrs.  Clinton's  statement  and  the  Preliminary  Report  about 
advances  in  1981  is  that  the  Preliminary  Report  excluded  $243.82  paid  to 
Citizens  Bank  of  Jonesboro,  whereas  Mrs.  Clinton  did  not.^^'   The  same  is 
tme  with  respect  to  Mrs.  Clinton's  answer  about  advances  through  1 986:   The 
sole  differences  are  timing  differences  (fiscal  versus  calendar  year)  plus  the 
$243.82  paid  to  Citizens  Bank  of  Jonesboro.^'^   Finally,  Mrs.  Clinton  includes 
the  $1,000  received  from  Jim  McDougal  in  1992,  whereas  the  Preliminary 
Report  did  not.^'^ 

5.        The  1986  examination  of  Madison  Guaranty,  the  cease 
and  desist  order  and  McDouqal's  final  removal  from 
Madison  Guaranty  and  Madison  Financial. 

The  Preliminary  Report  summarized  the  events  leading  to  McDougal's 
removal  from  any  connection  with  Madison  Guaranty  and  Madison 
Financial.^'*  The  Clintons  state  that  they  had  no  knowledge  of  the  1984 


269  The  same  Is  true  of  inconsistencies  between  the  numbers  in  the  Preliminary  Report  and 
numbers  found  on  the  Vincent  Foster  "documents  mentioning  Whitewater  in  the  files  this  office 
received  from  the  White  House  on  July  27,  1993."   Letter  from  David  E.  Kendall  to  Bruce  A. 
Encson,  dated  July  27,  1995,  at  1.   Those  documents  contain  some  numbers  that  differ  from 
the  numbers  in  the  Preliminary  Report.    E.g.,  DKSN000058,  DKSN000C68-71.   The  differences, 
however,  do  not  seem  matenal.   Nor  is  there  anything  in  these  documents  that  suggests  the 
Preliminary  Report  overlooked  anything  of  consequence. 

270  If  one  adjusts  for  the  differences  between  a  calendar  year  and  a  fiscal  year,  there  are 
no  inconsistencies  whatsoever  between  the  numbers  set  forth  in  Mrs.  Clinton's  answers  to 
Interrogatones  Nos.  15(d)(1)  and  1S(d)(7)  and  the  numbers  in  the  Preliminary  Report. 

271  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  15(d)(2). 

272  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  1 5(d)(8).   The  report  excluded  this  $243.82  because  no  definitive  connection 
between  this  loan  and  Whitewater  has  been  made. 

273  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  15(d)(3). 

274  See  Preliminary  Report  at  131-32. 
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Report  of  Examination;  the  1984  Supervisory  Agreement;  the  1986  Report  of 
Examination;  and  the  1986  Cease  and  Desist  Order.    Neither  Clinton  recalls 
reading  any  of  these  documents  or  learning  about  its  contents.   Furthermore, 
Mrs.  Clinton  says  that,  as  of  July  17,  1986,  she  was  unaware  of  the  meeting  in 
Dallas  at  which  FHLBB  officials  instructed  Madison  Guaranty's  board  of 
directors  to  remove  McDougal  from  his  offices."^ 

G.         Mrs.  Clir.tcn's  work  on  matters  related  to  Whitewater 
after  Jim  McDougal  ceased  to  manage  Whitewater's 
financial  affairs. 

The  Preliminary  Report  discussed  the  Clintons'  repurchase  of  Whitewater 
lot  13  after  its  purchaser,  Hilman  Logan,  went  bankrupt.^'*  In  1988,  when  the 
Company  was  unable  to  make  payments  on  the  Secunty  Bank  loan,  the 
Clintons  personally  repaid  the  loan  by  buying  lot  13  out  of  Hilman  Logan's 
bankruptcy  and  then  reselling  this  real  estate.   Mrs.  Clinton  explains: 

At  some  point  in  1987,  I  learned  that  Hilman  Logan  had 
declared  bankruptcy,  and  I  asked  a  bankruptcy  lawyer  at  the  Rose 
Law  Firm,  Allen  Bird,  to  assist  us  in  determining  how  to  assure 
that  our  rights  under  the  escrow  contract  were  protected.   In  the 
1987-1988  period,  it  became  evident  to  us  that  WDC  might  not  be 
able  to  pay  off  the  Security  Bank  loan.   In  1988,  Mr.  Bird  was  able 
to  negotiate  with  the  Hilman  Logan  estate  and  with  the  federal 
bankruptcy  trustee  in  Mississippi  an  arrangement  whereby  my 
husband  paid  $8000  of  our  own  funds  into  the  Bankruptcy  Court 
and  personally  acquired  the  Logan  estate's  equity  in  lot  13.  .  .  . 
In  the  meantime,  the  Ozarks  Realty  Company  had  negotiated  for 
us  the  sale  of  Lot  13  to  John  and  Marilyn  Lauramoore  for  $27,500. 
.  .  .  After  this  sale,  my  husband  and  I  were  able  to  pay  off  the 
remaining  principal  and  interest  at  the  Security  Bank,  pay  the 
seller's  closing  cost  on  the  transaction,  recover  our  $8000 
personal  investment,  and  realize  $1640,  which  we  reported  as  a 
capital  gain  on  our  1988  tax  retum.^^ 

The  documentary  evidence  is  consistent  with  this  explanation. 


275  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No.  16(b),  at  30-31;  Inten'ogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answers  to  Interrogatory  No.  16(b),  at  33,  and  Interrogatory  No.  17(g)(5),  at  38. 

276  See  Preliminary  Report  at  133-36. 

277  Inten-ogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  12(f),  at  23-24  (citations  omitted). 


Fed.  R.  Cfim.  P.  6(e)  Material 
ConMential 


Anomey-aiem  Pnvilego 
Atlomeys'  Worit  PitxJuct 


194 


The  Preliminary  Report  also  discusses  Mrs.  Clinton's  efforts  in  1988  and 
thereafter  to  tend  to  Whitewater's  affairs  and,  in  particular,  its  delinquent  taxes. 
It  mentioned  Mrs.  Clinton's  efforts  to  obtain  a  power  of  attorney  from  Jim 
McDougal."*  In  her  answer  to  interrogatones,  Mrs.  Clinton  descnbes  at  great 
length  her  attempts  to  obtain  a  power  of  attomey  from  the  McDougals  in  1988 
and  the  difficulties  she  had  reaching  them  and  attempting  to  straighten  out  the 
affairs  of  Whitewater."' 

7.        The  Clintons  sell  their  remaining  interest  to  McDouqal. 

The  Preliminary  Report  discusses  the  transaction  in  1992  by  which  the 
Clintons  sold  their  remaining  interest  in  Whitewater  to  McDougal  for 
$1,000.^"  Mrs.  Clinton  states  that  the  purpose  of  the  agreement  was  to 
divest  all  of  the  Clintons'  interests  in  Whitewater.   The  document  was 
negotiated  by  Jim  Blair  and  drafted  by  Vincent  Foster.   When  Mrs.  Clinton 
signed  the  agreement,  she  did  not  know  that  the  McDougals  had  signed  a 
document  purporting  to  assign  McDougals'  Whitewater  slock  to  Jim  McDougal's 
mother,  Lorene  McDougal,  if  indeed  they  had.   The  Clintons  also  were  unaware 
of  the  Intemational  Paper  litigation.^" 

The  Clintons  did  not  attend  the  closing  meeting  of  December  22,  1992, 
at  which  McDougal  bought  the  Clintons'  interest  in  Whitewater  for  $1,000. 
President  Clinton  states  that,  until  he  answered  the  RTC's  inten-ogatories,  he 
had  not  seen  Vincent  Foster's  memorandum  of  this  closing  meeting.'*^ 
Mrs.  Clinton  cannot  recall  seeing  the  memorandum  either,  but  she  thinks  she 
may  have  seen  it  or  one  like  it.^"   Regarding  Jim  McDougal's  purported 
minutes,  which  Foster  received  in  silence,  Mrs.  Clinton  states  that  she  had  not 
previously  seen  the  minutes  and,  she  says,  the  purported  minutes  are 
inaccurate 

since  [she]  did  not  either  personally  or  through  counsel,  attend  a 
meeting  of  the  Board  of  Directors  of  WDC  on  December  22,  1992. 


278  See  Preliminary  Report  at  136-37. 

279  Interrogatory  Responses  ot  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  25(a),  at  60-63. 

280  See  Preliminary  Report  at  137-38. 

281  Interrogatory  Responses  ot  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  25(e),  at  64-65. 

282  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  25(c),  at  48. 

283  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  25(d),  at  64. 
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at  which  "a  discussion  of  the  old  business  of  the  corporation  was 
held,  and  all  actions  of  the  corporation  up  to  and  including  this 
meeting  were  ratified."^** 


H. 


The  Clintons'  knowledge. 


m 


The  Preliminary  Report  posed  but  did  not  answer  the  question  whether 
the  Clintons  knew  about  the  McDougals'  advances  to  Whitewater,  about  the 
source  of  the  funds  used  to  make  those  advances  or  about  the  source  of  the 
funds  used  to  make  payments  on  bank  debt.    In  light  of  the  evidence  received 
since  the  completion  of  the  Preliminary  Report,  the  RTC  Is  in  a  better  position 
to  address  these  questions. 

The  Clintons  answer  these  questions  by  stating  that  they  had  no 
knowledge  of  these  matters.    For  example,  in  response  to  Interrogatory  No.  15, 
both  of  the  Clintons  indicate  that  they  knew  little  before  1992  about 
Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash  flow  between 
1980  and  1986,  the  McDougals'  expenditures  on  the  project  between  1980  and 
1986,  or  the  source  of  the  McDougals'  money.^'*   Similarly,  in  response  to 
Interrogatory  No.  20,  the  Clintons  state  that  they  have  no  knowledge  of  the 
source  of  funds  that  Whitewater  used  between  1984  and  1986  to  pay  down 
bank  loans.^*® 


Interrogatory  No.  19  asks  the  Clintons  about  their  knowledge  of  certain 
facts  detailed  at  length  in  the  various  parts  to  this  inten-ogatory.   The  Clintons 
do  not  provide  any  such  information.    Instead,  in  identical  "global  responses" 
they  say  they  do  not  know  whether  the  facts  are  accurate  or  not,  and  they  also 
assert: 


^ 


As  previously  indicated,  the  McDougals  exercised  control 
over  the  management  and  operations  of  WDC  for  the  period  of  its 
active  existence.   My  wife  and  I  signed  extensions  or  renewals  of 
various  WDC-related  bank  loans,  but  we  did  not  receive  annual 
reports  or  regular  financial  summaries  and  were  not  informed  of  all 
the  actions  taken  in  the  name  of  WDC.  We  did  not  know  what 
expenditures  the  McDougals  made  on  WDC's  behalf,  the  sources 


284  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  25(f),  at  65. 

285  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  15,  at  27-29:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  15,  at  27-32. 

286  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  20,  at  38-39:  Inten-ogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No.  20.  at  49. 
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of  these  expenditures,  or  their  nature.  As  was  contemplated  from 
the  inception  of  the  venture,  we  were  passive  investors  and  relied 
upon  the  McDougals  to  manage  and  operate  it.^*' 

Putting  aside  for  the  moment  the  legal  significance  of  the  phrase 
"passive  investor,"^**  the  evidence  is  essentially  consistent  with  this  assertion. 
For  the  relevant  period  (ending  in  1986),  the  evidence  suggests  that  the 
McDougals  and  not  the  Clintons  managed  Whitewater.   The  evidence  does  not 
suggest  that  the  Clintons  had  managerial  control  over  the  enterpnse,  or 
received  annual  reports  or  regular  financial  summaries.    Instead,  and  as  the 
Clintons  suggest,  their  main  contact  with  Whitewater  seems  to  have  consisted 
of  signing  loan  extensions  or  renewals. 

This  point  can  be  demonstrated  by  presenting  a  chronology  of  the 
documents  identified  in  this  investigation  that  are  addressed  to  or  written  by  the 
Clintons  pertaining  to  Whitewater:^'^ 


@ 


Date 

Document 

1978 

06./19/78 

DKRT900145 

07/27/78 

DKRT900179 

08/02/78         DKRT900087 


Descnption 


Union  Bank  promissory  note. 

Letter  from  Wade  to  the  McDougals 
and  the  Clintons  (but  addressed  only  to 
the  McDougals)  regarding  the  closing 
on  the  Whitewater  property. 

Citizens  Bank  of  Flippin  promissory 
note. 


08/02/78         DKRT801033 
09/07/78         DKRT900180 


Citizens  Bank  mortgage. 

Letter  from  Wade  to  the  McDougals 
and  the  Clintons  regarding  the  closing 
statement  and  a  survey. 


287  Interrogatory  Responses  of  William  Jetterson  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No.  19.  at  35-36;  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24, 
1995,  answer  to  Interrogatory  No.  19,  at  46. 

288  See  pages  77-78  below. 

289  Some  press  accounts  have  included  chronologies  that  list  contacts  between  the 
Clintons  and  the  McDougals  other  than  those  listed  below.   Because  no  evidence  has  been 
found  that  these  conversations  pertained  to  Whitewater,  they  are  not  listed  here. 
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12/29/78  DKRT801348 

1979 

06/19/79  DKRT900147 

08/06/79  DKRT800433 

09/17/79  DKRT900151 

09/30/79  DKRT800938-39 

1 1/09/79  CBF0271 

12/17r/9  DKRT900155 

12/29/79  DKRT801346 

12/29/79  DKRT801344 

1980 

01/15/80  DKRT900157 

08/05/80  DKRT800529 


The  Clintons'  check  to  Great  Southern 
Land  Company  for  $10,130.58. 


First  extension  of  Union  Bank  note. 

Demand  notice  from  Citizens  Bank  of 
Flippin  to  the  McDougals  and  the 
Clintons  (addressed  only  to  the 
McDougals'  address). 

Second  extension  of  Union  Bank  note. 

Warranty  deed  from  the  McDougals 
and  the  Clintons  to  the  Company. 

Extension  agreement  for  the  Citizens 
Bank  mortgage  loan. 

Third  extension  of  Union  Bank  note. 

The  Clintons'  check  to  McDougal  for 
$237.50,  reimbursement  of  interest 
paid. 

The  Clintons'  check  to  Citizens  Bank  for 
$4,752.88. 


Letter  retuming  canceled  second 
extension  of  Union  bank  note. 

Extension  and  modification  agreement 
with  Citizens  Bank. 


08/21/80        CBF0274 


08/23/80         DKRT801342 


12/16/80         MBT000000087 
DKRT900163 
DKRT900019 


Affidavit  warranting  the  purpose  of  the 
Citizens  Bank  mortgage  loan. 

Check  for  $9,000  made  out  in  blank 
and  ultimately  given  to  Citizens  Bank. 

Mrs.  Clinton  boaows  $30,000  from 
Madison  Bank. 
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12/28/80  DKRT900021 

1981 

02/17/81  DKRT4G0932 

06/30/81  DKRT800762 

08/01/81  DKRT800742 

08/05/81  CBF0282 

09/26/81  DKRT800762 

10/06/81  DKRT900101 


10/12/81  DKRT900100 

11/10/81  DKRT900044 

11/23/81  DKRT800758 

12/09/81  DKRT800748-50 

12/27/81  DKRT800763 


Warranty  deed  transfers  lot  13  to 
Mrs.  Clinton. 


The  Clintons'  check  for  $243.82  to 
Citizens  Bank. 

The  Clintons'  check  for  $300  to 
Madison  Bank. 

The  Clintons'  check  for  $300  to 
Madison  Bank. 

Extension  agreement  for  the  Citizens 
Bank  loan. 

The  Clintons'  check  for  $300  to 
Madison  Bank. 

Letter  from  McDougal  to  Mrs.  Clinton 
enclosing  an  extension  agreement  for 
signature.  The  letter  states  that 
"Things  are  looking  pretty  good  at 
Whitewater  as  our  receivables  run 
about  equal  to  what  we  owe.  The  only 
problem  is  our  inability  to  sell  the  house 
on  the  property  because  of  high  rates." 

Letter  from  Mrs.  Clinton  to  McDougal 
enclosing  a  signed  copy  of  an 
extension  agreement  for  the  Citizens 
Bank  mortgage  loan. 

Letter  from  Wade  to  the  Clintons 
confirming  that  lot  13  had  been  sold  to 
Hiiman  Logan. 

Letter  from  Chris  Wade  to  President 
Clinton  enclosing  a  warranty  deed  for 
lot  13. 

Escrow  contract  for  lot  13. 

The  Clintons'  check  for  $600  to 
Madison  Bank. 
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1982 
02/20/82 

03/01/82 

04/13/82 

08/05/82 

08/1 1/82 
11/01/82 

1 1/01/82 

1983 
09/19/83 

09/30/83 

09/30/83 

09/30/83 
10/14/83 

1984 

09/30/84 


DKRT101036 
DKRT400989 

DKRT1 00500 
DKRT700318 

DKRT400134 

DKRT400134 
CBF0222 

CBF0322 

DKRT1 00934 
DKRT400 136-37 

DKRT400155 

SBP0081-82 
DKRT700112 

DKRT200764 


The  Clintons'  check  for  $20,744.65  to 
Madison  Bank. 

Letter  from  McDougal  to  President 
Clinton  confirming  that  the  Citizens 
Bank  of  Jonesboro  loan  is  part  of  the 
Clintons'  investment  in  Whitewater. 

Extension  agreement  for  the  Bank  of 
Cherry  Valley  loan. 

Letter  from  Theresa  Pockrus,  EVP, 
Citizens  Bank,  to  N/lrs.  Clinton. 

Letter  from  Mrs.  Clinton  to  Pockrus. 

interest  Funding  Loan  promissory  note. 


Extension  agreement  for  the  Citizens 
Bank  Mortgage  Loan. 


Letter  from  Mrs.  Clinton  to  McDougal 
enclosing  a  tax  statement  for  lot  1 3. 

Letter  from  Security  Bank  of  Paragould 
to  President  Clinton  enclosing  proceeds 
of  the  loan. 

Promissory  note  signed  by  President 
Clinton. 

Loan  application  (unsigned). 

Extension  agreement  for  Citizens  Bank 
Mortgage  Loan. 


Extension  agreement  for  Security  Bank 
of  Paragould  loan. 
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10/01/84         DKRT700556 


10/04/84         DKRT101073 


10/04/84         DKRT500917 


10/05/84         DKRT400142 


10/15/84         DKRT700388 


Letter  from  Mrs.  Clinton  to  McDougal 
regarding  a  notice  of  final  payment 
received  from  Secunty  Bank  of 
Paragould. 

Letter  from  McDougal  to  Mrs.  Clinton 
enclosing  a  check  for  Security  Bank  of 
Paragould. 

Whitewater  check  for  $4,81 1.19  to 
Security  Bank  of  Paragould. 

Security  Bank  of  Paragould's  notice  of 
past  due  loan  payment  addressed  to 
President  Clinton. 

Security  Bank  of  Paragould's  notice  of 
past  due  loan  payment  addressed  to 
President  Clinton. 


10/22/84         DKRT1 00735 


11/05/84         DKRT500941 


1 1  /2 1  /84         DKRT700307-08 


11/26/84         DKRT700113 


12/12/84         DKRT700414 


Letter  from  Mrs.  Clinton  to  McDougal 
regarding  unpaid  property  taxes. 

Whitewater  check  for  $143.65  to 
Mrs.  Clinton  relating  to  property  taxes 
paid  on  lot  13. 

Letter  from  McDougal  to  Mrs.  Clinton, 
which  reads  in  full:   "I  urgently  need 
your  personal  financial  statement  to 
renew  the  Whitewater  note  at  Flippin." 

Extension  agreement  for  the  Citizens 
Bank  Mortgage  Loan. 

Memorandum  from  McDougal  to 

Mrs.  Clinton  asking  the  Clintons  to  sign 

their  financial  statement. 


1985 

03/26/85         DKRT800557 


Memorandum  to  President  Clinton 
regarding  arrangements  for  the 
campaign  fund  raiser  to  be  held  at 
Madison  Guaranty. 
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04/04/85 

10/11/85         DKRT200358 

1986 

02/03/86         DKRT700305 

06/23/86         DKRT700341-45 


10/22/86         DKRT700334-35 


11/14/86         DKRT200475 


Date  of  the  campaign  fund  raiser,  which 
President  Clinton  attended. 

Extension  agreement  for  the  Security 
Bank  of  Paragould  loan. 


Letter  from  Security  Bank  of  Paragould 
to  President  Clinton  enclosing  a 
statement  of  interest  paid. 

Note  from  Carolyn  Huber  to 
Mrs.  Clinton:   "I  did  not  get  to  speak  to 
Jim.   The  lady  in  his  office  told  me  you 
sold  the  property  late  last  year.   She 
asked  that  I  send  the  bill  to  Jim~so  I 
did  today."   See  DKRT700334. 

Memorandum  from  Carolyn  Huber  to 
Mrs.  Clinton  regarding  property  tax 
issues  on  lot  1 3. 

Letter  containing  a  "status  report"  on 
Whitewater  sent  to  McDougal  to  the 
Clintons. 


1 1/20/86         DKRT700302 


12/06/86         DKRT200683 


12/30/86         DKRT400999 


Notice  of  payment  due,  sent  by 
Security  Bank  of  Paragould  to  President 
Clinton. 

Letter  from  McDougal  to  the  Clintons 
regarding  the  Citizens  Bank  mortgage. 

The  Clintons'  check  for  $1,635.51  to 
Security  Bank  of  Paragould. 


I.  Analysis. 

The  foregoing  list  contains  essentially  all  of  the  documents  regarding 
Whitewater  that  seem  to  have  been  addressed  to,  or  written  by,  the 


Fed.  R.  Grim.  P  6(a|  Matenal 
Confidential 


Attorney-Client  Pnvilege 
Attorneys'  Work  Product 


202 

Clintons.^*"  These  documents  do  not  disclose  much  of  substance  about 
Whitewater's  sales  or  its  sources  and  uses  of  funds.   At  most,  they  show  that 
the  Clintons  signed  some  checks  and  bank  documents.    If  such  documents 
were  signed  in  the  presence  of  the  McDougals,  these  occasions  could  have  led 
to  conversations  in  which  questions  were  asked  about  Whitewater.   That, 
however,  is  speculation;  in  fact,  the  documents  and  the  interviews  reveal  no 
evidence  of  such  conversations.   Therefore,  on  this  record,  there  is  no  basis  to 
assert  that  the  Clintons  knew  anything  of  substancb  about  the  McDougals' 
advances  to  Whitewater,  the  source  of  the  funds  used  to  make  those  advances 
or  the  source  of  the  funds  used  to  make  payments  on  bank  debt. 

In  particular,  there  is  no  evidence  that  the  Clintons  knew  anything  of 
substance  about  the  transactions  as  to  which  the  RTC  might  be  able  to 
establish  liability  as  to  people  other  than  the  Clintons:   the  $30,000  McDougal 
bonus  and  transaction  8.   There  is  no  evidence  that  the  Clintons  knew  anything 
about  the  bonus.   As  for  the  Dean  Paul/David  Hale/Capital  Management 
transactions  that  apparently  funded  Capital  Management's  $300,000  loan  to 
Susan  McDougal,  there  is  nothing  except  an  unsubstantiated  press  report  that 
David  Hale  claims  then-Governor  Clinton  pressured  him  into  making  the  loan  to 
Susan  McDougal.^'   President  Clinton  has  denied  this.^^ 

The  press  and  others  have  focused  to  some  extent  on  the  question  of 
whether  the  Clintons  were  "passive  investors."   From  a  legal  point  of  view,  their 
general  status  as  passive  investors  (or,  for  that  matter,  as  active  investors)  is 
not  the  issue.^^  To  state  a  claim  against  the  Clintons  (or  anyone  else),  the 


290  No  attempt  has  been  made  to  include  documents  created  after  December  31,  1986  or 
received  by  the  Clintons  after  December  31,  1987.   There  is  no  evidence  of  any  possible  (low 
of  funds  from  Madison  Guaranty  to  Whitewater  after  November  1985.   By  July  1986, 
McDougal's  control  of  Madison  Guaranty  had  ended. 

291  See  Preliminary  Report  at  115.   The  RTC  has  not  been  able  to  depose  or  interview 
Hale. 

292  'I  don't  know  what  'alleged  claim'  David  Hale  has  made.   I  don't  recall  any  conversation 
with  David  Hale  at>out  loaning  money  to  Jim  McDougal,  Susan  McDougal,  Master  Marketing, 
Madison  Guaranty,  or  any  other  entity  owned  by  the  McDougals.  and  1  am  certain  I  never 
'pressured'  Hale  or  any  company  that  he  owned  to  make  any  loan.'   Interrogatory  Responses 
of  William  Jefferson  Clinton,  May  24,  1995,  answer  to  Interrogatory  No.  23(a),  at  44-45. 

293  The  term  'passive  investor*  receives  occasional  use  in  the  case  law,  mainly  in  tax  and 
securities  cases.    E.g.,  Landreth  Timber  Co.  v.  Landreth.  471  U.S.  681,  692  (1985)  (rejecting 
the  notion  that  the  securities  laws  were  designed  to  protect  only  'passive  investors');  United 
Fibertech,  Ltd.  v.  Commissioner  of  Intemal  Revenue.  976  F.2d  445,  446  (8th  Cir.  1992)  (holding 
that  a  passive  investor  cannot  deduct  research  and  expenmental  expenses  in  connection  with  a 
trade  or  business);  Casali  v.  Schultz,  292  Ark.  602,  607,  732  S.W.2d  836,  838  (1987) 
(secunties  case;  dissenting  opinion);  Sctiult2  v.  Rector-Phillips-Morse,  Inc..  261  Ark.  769,  783, 
552  S.W.2d  4,  11  (1977)  (secunties).   The  Tax  Reform  Act  of  1986  also  added  the  phrase 
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RTC  must  plead  and  prove  "fraud"  or  "intentional  misconduct."^'*   Knowledge 
and  Intent  are  essential  elements  of  these  offenses;  absent  proof  of  such 
knowledge  and  intent,  no  claim  can  be  stated. 

On  this  record,  there  is  no  basis  to  charge  the  Clintons  with  any  kind  of 
pnmary  liability  for  fraud  or  intentional  misconduct.   This  investigation  has 
revealed  no  evidence  to  support  any  such  claims.    Nor  would  the  record 
support  any  claim  of  secondary  or  denvative  liability  for  the  possible  misdeeds 
of  others.  As  set  forth  in  part  II  above,  there  is  evidence  that  the  McDougals 
and  others  may  have  engaged  in  intentional  misconduct.^^  There  are  legal 
theories  by  which  one  can  become  liable  for  the  conduct  of  others--e.g., 
conspiracy  and  aiding  and  abetting.^**   On  this  evidentiary  record,  however, 
these  theories  have  no  application  to  the  Clintons. 

To  hold  one  liable  for  conspiracy  or  aiding  and  abetting,  the  RTC  must 
plead  and  prove  the  elements  of  these  theories.   These  elements  include  a 
general  awareness  of  the  wrongful  acts  being  committed  by  others  and  an 
intention  to  assist  in  the  commission  of  the  primary  offenses.   There  is  no 
evidence  here  that  the  Clintons  had  any  such  knowledge  or  intent.   Accordingly, 
there  is  no  basis  to  sue  them. 


(Sd 


IV.        RECOMMENDATION. 

As  part  of  its  Madison  Guaranty  investigation,  the  RTC  deemed  it 
necessary  to  determine  whether  Whitewater  caused  losses  to  Madison 
Guaranty  and,  if  so,  whether  anyone  could  be  sued  cost-effectively  to  make 
good  those  losses.  Those  tasks  have  been  accomplished. 

As  stated  above,  the  RTC  has  no  cost-effective  claims  against  anyone 
unless  the  Independent  Counsel's  prosecution  of  the  McDougals  and  Tucker 
leads  to  convictions  with  respect  to  the  loans  described  as  part  of  transaction  8. 
Therefore,  pending  the  results  of  the  criminal  case,  it  is  recommended  that  no 
further  resources  be  expended  on  the  Whitewater  part  of  this  investigation. 


293(... continued) 

•passive  activity"  to  the  tax  laws.   26  U.S.C.  §  469.  added  by  Pub.  L.  99-514,  Title  V.  §  501(a), 

100  Stat.  2233.   None  of  these  usages  has  any  significance  for  present  purposes. 

294  12  U.S.C.  §  1441a(b)(14)(A)(ii).   See  Preliminary  Report  at  7. 

295  As  noted,  the  McDougals  and  Jim  Guy  Tucker  have  been  indicted  for  an  alleged 
cnminal  conspiracy  involving  the  Dean  Paul,  Ltd.  loan  that  is  part  of  transaction  8.  See 
McDougal  Indictment  H  16,  at  10-12. 


296        See  Preliminary  Report  at  9-1 1 .    See  also  part  II.D  above. 
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Resolution  Trust  Corporation 

Office  of  Inspector  GcDcrai.  Office  of  Livestigalioa 


JOHN  LATHAM,  LATHAM  &  ASSOCIATES,  was  interviewed  on  July  12,  1995 
at  Little  Rock,  Arkansas  by  Special  Agent  E.P.  HUSOK,  RTC  Office  of 
Inspector  General,  and  Special  Agent  SCOTT  MALLON,  FDIC  Office  of 
Inspector  General.  Also  present  during  the  interview  was  LATHAM'S 
attorney,  JAMES  RHODES,  of  the  law  firm  DOVER  &  DIXON.  LATHAM  was 
advised  that  he  was  to  be  interviewed  relative  to  his  knowledge  of 
the  ROSE  Law  Firm  representation  of  the  former  MADISON  GUARANTY 
SAVINGS  and  LOAN  and  the  1985  purchase  of  property  owned  by  the 
INDUSTRIAL  DEVELOPMENT  COMPANY  (IDC) . 

LATHAM  said  that  he  began  working  at  MADISON  GUARANTY  as  the 
Executive  Vice  President  in  1983.  He  said  that  he  was  also  a 
member  of  the  Board  of  Directors  of  MADISON  FINANCIAL  CORPORATION, 
a  subsidiary  of  MADISON  GUARA^ITY . 

LATHAM  said  that  at  one  time,  date  not  recalled,  JAMES  MCDOUGAL 
suggested  that  MADISON  GUARANTY  use  ROSE  for  some  of  the  legal  work 
at  the  institution.  LATHAM  said  that,  "  MCDOUGAL  had  friends  over 
there,  he  suggested  we  use  them."  LATHAM  said  when  asked  who  the 
friends  were  that  it  was  HILLARY  RODHAM  CLINTON  and  others.  MASSEY 
said  that  he  also  was  familiar  with  a  ROSE  attorney,  RICHARD 
MASSEY,  with  whom  he  had  attended  college  at  the  University  of 
Central  Arkansas.  LATHAM  said  that  he  did  not  specifically  recall 
the  manner  by  which  ROSE  was  paid  but  knew  that  at  some  point  the 
firm  was  on  retainer  which  he  heard  was  $2,000  per  month.  LATHAM 
said  that  he  did  not  know  who  the  billing  attorney  at  ROSE  was. 

LATHAM  said  that  he  recalled  ROSE  working  on  only  one  matter  for 
MADISON  GUARANTY.  He  said  that  the  issue  ROSE  worked  on  concerned 
a  broker/dealer  operation  that  was  purchased  by  MADISON.  He  said 
that  he  recalled  that  ROSE  worked  either  on  the  acquisition  of  the 
broker/dealer  operation,  or  on  legal  aspects  of  the  acquisition 
after  it  had  been  done.  LATHAM  said  that  MASSEY  worked  on  the 
matter  because  he  had  specifically  asked  for  him  to  do  so.  LATHAM 
could  not  recall  any  specifics  of  what  the  services  performed  by 
ROSE  in  the  matter  were,  except  that  he  did  recall  one  occasion 
when  he  and  MASSEY  met  with  BEVERLY  BASSETT  of  the  Arkansas 
Securities  Department  (ASD) .  He  could  not  recall  details  of  that 
meeting. 

LATHAM  was  asked  whether  he  recalled  anyone  from  ROSE  working  on  a 
preferred  stock  offering  contemplated  or  proposed  by  MADISON 
GUARANTY.  He  said  he  did  not.  LATHAM  said  that  he  recalled  that 
at  some  time  in  1985,  the  institution  was  considering  every 
possible  means  of  increasing  capital,  and  that  a  preferred  stock 
offering  was  considered  along  with  other  means.  He  recalled  that 
the  decision  was  eventually  made  to  raise  capital  by  a  subordinated 
debt  offering.  LATHAM  said  that  he  did  not  recall  anyone  from  ROSE 
working  on  that  issue,  rather  he  recalled  that  JOHN  SELIG  of  the 
law  firm  of  MITCHELL,  WILLIAMS,  SELIG,  JACKSON  worked  on  the 
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matter. 


LATHAM  said  that  he  did  not  recall  ROSE  working  on  any  other  legal 
matters  at  MADISON.  He  specifically  said  that  he  did  not  recall 
ROSE  working  on  any  real  estate  or  participation  loan  matters. 
LATHAM  said  that  he  recalled  that  at  some  point  in  1986  the 
institution  received  correspondence  from  HILLARY  RODHAM  CLINTON 
indicating  that  the  firm  was  returning  retainer  funds  or 
terminating  the  retainer  agreement  that  had  been  in  effect  because 
the  firm  was  uncomfortable  in  receiving  a  retainer  when  performing 
little  or  no  legal  services  for  the  institution.  LATHAM  said  that 
he  was  not  aware  of  any  discussions  between  anyone  from  the 
institution  and  ROSE  concerning  the  end  of  the  retainer 
arrangement,  and  did  not  know  of  any  work  ROSE  perfonned  for  the 
institution  after  that  time.  He  said  that  he  believed  that  he 
would  have  advised  MCDOUGAL  of  the  correspondence  after  he  received 
it,  but  had  no  specific  recollection  of  having  done  so.  LATHAM 
said  that  to  his  knowledge,  the  ending  of  the  retainer  agreement 
had  nothing  to  do  with  the  financial  situation  of  the  institution 
at  the  time. 

LATHAM  was  asked  his  knowledge  of  the  hiring  of  FROST  &  COMPANY  by 
MADISON  GUARANTY.  He  said  that  in  the  previous  independent 
auditing  firm  hired  by  MADISON  GUARANTY  had  been  inexperienced  and 
were  taking  longer  and  asking  more  questions  to  complete  the 
institution  audits  than  should  have  been  necessary.  L.JVTHAM  said 
that  he  and  others  at  the  institution,  which  was  growing  at  the 
time,  were  attempting  to  straighten  out  the  finances  at  the 
institution.  LATHAM  said  that  SELIG  recommended  FROST.  He 
recalled  meeting  with  JIMMY  ALFORD  and  MICHAEL  ROBINSON  of  FROST, 
and  that  the  firm  was  hired  to  do  the  independent  audits  and  tax 
work  for  the  years  of  approximately  1984-1985. 

LATHAM  was  shown  a  July  10,  1985  letter  from  MASSEY  to  the  ASD 
concerning  an  application  to  engage  in  broker/dealer  activities. 
He  said  that  he  had  no  recollection  of  the  letter.  He  reviewed  the 
attachments  and  said  that  some  of  the  materials  in  Exhibits  A-B 
appear  to  be  institution  balance  sheets  and  consolidated  income 
figures.  He  could  not  tell  who  had  generated  the  figures  in 
Exhibits  A-B.  He  said  that  Exhibit  C  appeared  to  be  a  work  sheet 
about  which  he  had  no  knowledge.  He  noted  that  the  materials  at 
Exhibit  D  concerned  the  broker/dealer  acquisition  and  were  signed 
off  on  by  institution  employee  GREG  YOUNG. 

LATHAM  was  shown  a  July  25,  1985  letter  from  LATHAM  to  the  ASD  in 
which  MASSEY  discussed  net  worth  concerns  that  the  ASD  had,  and  by 
which  letter  MASSEY  forwarded  June  24,  1985  letters  by  LATHAM  and 
ROBINSON.  LATHAM  said  that  he  had  no  recollection  of  discussing 
the  issues  addressed  in  the  letter  with  MASSEY,  although  he  may 
have,  or  of  having  written  the  letter.  LATHAM  reviewed  the 
attachments  to  his  letter  and  said  that  he  had  no  specific 
recollection  of  the  documents  or  of  who  prepared  them.  LATHAM  said 
he  had  no  recollection  of  the  ROBINSON  letter.  LATHAM  said  that  he 
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did  not  recall  ever  asking  FROST  to  produce  any  documents  other 
than  what  would  have  been  normally  produced  in  connection  with  the 
audits  and  tax  work. 

LATHAM  was  asked  about  his  knowledge  of  the  involvement  of  SETH 
WARD  at  MADISON  GUARANTY  or  MADISON  FINANCIAL.  He  recalled  that 
WARD  and  MCDOUGAL  were  somehow  familiar  with  each  other,  and  that 
it  was  thought  that  WARD  had  the  contacts  that  could  bring  business 
deals  to  the  institution.  LATHAM  could  not  recall  the  nature  of 
the  agreement  between  WARD  and  MCDOUGAL  or  MADISON 
FINANCIAL/MADISON  GUARANTY,  or  whether  WARD  was  an  employee  of 
either  entity,  but  recalled  that  WARD  was  getting  an  automobile  and 
possibly  commissions  on  sales  transactions. 

LATHAM  was  asked  his  recollection  of  the  IDC  property  and 
transaction.  He  said  that  he  recalled  that  the  IDC  as  an  entity 
was  indebted  to  several  banks  for  property  that  the  company  held. 
He  recalled  that  the  property  was  at  14  5th  Street,  and  that  there 
was  a  building  at  65th  Street  that  was  involved.  LATHAM  said  that 
he  did  not  recall  the  individuals  at  IDC  or  the  banks  that  were 
involved,  but  believed  that  WARD  was  familiar  with  them  and  was 
able  to  bring  them  together  to  arrive  at  a  deal  for  the  property. 
LATHAM  said  that  he  did  not  recall  being  involved  in  any 
discussions  involving  the  purchase.  He  said  that  he  was  sure  that 
MCDOUGAL  had  discussions  with  WARD  concerning  the  matter,  but 
LATHAM  did  not  recall  being  a  party  to  any  of  those  discussions. 

LATHAM  said  he  had  no  recollection  of  any  MADISON  GUARANTY  or 
MADISON  FINANCIAL  Board  of  Directors  meetings  where  WARD  may  have 
been  authorized  by  vote,  resolution,  or  other  matter  to  act  as  a 
representative  or  agent  of  MADISON  GUARANTY  or  MADISON  FINANCIAL  in 
the  matter  of  purchasing  the  IDC  property,  although  there  may  have 
been  such  a  vote  or  resolution. 

LATHAM  said  that  he  did  not  recall  any  discussions  he  was  involved 
in  concerning  the  manner  in  which  the  purchase  of  the  property  was 
structured.  He  said  that  he  recalled  that  he  did  know  that  part  of 
the  IDC  property  was  to  be  purchased  by  MADISON  FINANCIAL,  and  part 
by  WARD.  LATHAM  said  that  he  recalled  that  there  were  three 
reasons  why  the  purchase  was  split  between  WARD  and  MADISON 
FINANCIAL.  He  said  that  there  was  in  effect  at  the  time  an 
Arkansas  state  reqrulation  that  limited  the  amount  of  a  state 
chartered  institution's  net  worth  that  could  be  invested  in  a 
service  corporation,  and  that  he  recalled  that  the  limitation  at 
the  time  may  have  been  six  percent.  LATHAM  said  that  a  second 
consideration  was  that  WARD  wanted  to  make  money  on  the  transaction 
himself,  and  so  wanted  to  purchase  part  of  the  property.  A  third 
reason,  according  to  LATHAM,  was  that  MCDOUGAL  really  only  wanted 
to  purchase  a  portion  of  the  IDC  property  that  he  wanted  to  use  to 
develop  a  housing  development,  but  that  the  IDC  property  had  been 
presented  as  an  all  or  nothing  package  purchase. 

LATHAiM  said  that  it  was  his  recollection  that  MCDOUGAL  believed 
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that  the  IDC  purchase  was  a  good  deal,  and  that  MCDOUGAL'S  strategy 
was  to  sell  off  the  parcels  of  the  property  he  had  not  intended  to 
be  part  of  the  housing  development  as  quickly  as  possible  to  recoup 
the  purchase  price.  LATHAM  said  that  he  recalled  that  there  may 
have  been  some  agreements  to  sale  portions  of  the  IDC  property  in 
place  already  at  the  time  that  MADISON  FINANCIAL/WARD  closed  on  the 
property  to  reduce  risk  to  MADISON  FINANCIAL,  although  he  could 
recall  no  specifics.  LATHAM  said  that  he  did  not  recall  what 
agreements  ,  if  any,  existed  between  WARD  and  MADISON  GUARANTY, 
MADISON  FINANCIAL,  or  MCDOUGAL  in  the  transaction.  When  asked 
whether  he  was  familiar  with  an  agreement  concerning  an  option  by 
MCDOUGAL  or  the  institution  or  MCDOUGAL  to  purchase  property 
purchased  by  WARD,  LATHAM  said  he  had  some  recollection  that  there 
may  have  been  an  option  but  he  had  no  knowledge  of  the  specifics. 

LATHAM  said  that  he  recalled  that  there  was  a  sewer  and  water  works 
included  in  the  IDC  purchase.  He  said  that  he  did  not  know  whether 
the  sewer  and  water  works  were  purchase  by  MADISON  FINANCIAL  or 
WARD  as  part  of  their  respective  purchases.  LATHAM  said  that  he 
did  not  recall  JIM  GUY  TUCKER  being  involved  at  the  purchase  phase 
of  the  transaction,  but  believed  that  the  sewer  and  water  works  was 
subsequently  sold  to  a  company  set  up  by  TUCKER  and  R.D.RANDOLPH  to 
purchase  and  operate  it. 

LATHAM  said  that  he  did  not  recall  MADISON  GUARANTY  or  MADISON 
FINANCIAL  engaging  ROSE  or  any  other  law  firm  for  legal  services 
concerning  the  sewer  and  water  works,  compliance  with  Arkansas 
state  laws  or  Public  Service  Commission  regulations. 

LATHAM  said  that  he  had  no  recollection  of  MADISON  GUARANTY  or 
MADISON  FINANCIAL  engaging  ROSE  or  any  other  law  firm  to  do 
research  concerning  whether  any  portion  of  the  IDC  property  was 
"wet"  or  "dry"  for  purposes  of  establishing  a  brewery,  tavern,  or 
tasting  room  on  any  part  of  the  IDC  property.  LATHAM  said  that  he 
did  recall  that  at  that  time,  MCDOUGAL  had  a  friend  who  had  a 
brewery  or  was  interested  in  establishing  a  brewery.  LATHAM  was 
asked  if  he  was  familiar  with  a  WILLIAM  or  BILL  LYON.  He  said  that 
he  had  some  recollection  that  a  BILL  LYON  was  a  banker  in  some 
Arkansas  town  south  of  Little  Rock,  but  had  no  recollection  of  a 
BILL  or  WILLIAM  LYON  being  involved  in  the  IDC  transaction. 

LATHAM  said  that  he  believed  that  MADISON  FINANCIAL  wrote  a  check 
to  pay  for  the  MADISON  FINANCIAL  portion 'of  the  purchase,  and  that 
MADISON  GUARANTY  loaned  WARD  at  least  part,  if  not  all,  of  the 
purchase  price  of  his  portion  of  the  property. 

LATHAM  said  that  he  was  not  aware  of  any  law  firm  that  provided 
services  to  WARD,  MADISON  FINANCIAL,  or  MADISON  GUARANTY  in  the 
purchase  of  the  IDC  property.  LATHAM  said  he  was  not  aware  of  any 
law  firm  that  provided  legal  services  to  the  banks  or  IDC  in  the 
matter. 

LATHAM  said  that  he  is  familiar  with  ROSE  attorney  THOMAS  THRASH, 
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but  did  not  recall  him  having  any  involvement  in  the  transaction. 
He  did  recall  that  THRASH  once  represented  some  other  party  in  a 
real  estate  transaction  involving  MADISON  GUARANTY /MAD I SON 
FINANCIAL,  but  could  recall  no  specifics. 

LATHAM  said  that  he  could  not  recall  whether  he  attended  the 
closing  of  the  IDC  transaction,  but  may  have  as  he  recalled  having 
lunch  with  WARD  and  MCDOUGAL  at  the  Excelsior  Hotel  in  Little  Rock 
on  the  day  the  transaction  closed. 
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Senaca   I-Iarc   Cfrica   Suildizg 
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Dear  £anacor  D'Amacc: 

You  ajid  ycur  agfi.its  have   3"aca<i  chac   Che   rscer.cly 
raieised  Rosa  Law  Firm  billi:ic   rsccrda    fcr  che  Madlscn  Guaraccy 
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acacemer.cs   to   federal   regulators    .    .    .    .  • 

These  ara   serious  charges   tLhac   are  wholly  unfounded  amd 
ccmplecely   falae .       Since   you   have   a\ade   these   allegaciona,    m 
-aimes3  you  cughc   aow   co   scace   the   specific   factual   basLJ   for 
them. 


I   dcn'c   believe   ycu   can. 


Sincerely, 


David  i.  .Kendall 
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Cear  Ed:.:cr: 

At.  arcicle  i::  yeacarday' s  Wasi^ic-zcn  ?csc  sucgescs  c.--iC 

cha  recancly  disccversc  Scse  Law  TLz-n.   billing  raccrds  "rTsay 

ccncradicC*  Mrs.  CliJiccc.' a  swcr::  scacasenca  cs  che  RTC.   T^.is 

innuendo  ia   wdolly  false.   Mrs.  Clincos  has  accuracaly  dascr:J:ed 

her  ii.Tuicid  work  en  tie  law  f  ir:n' 3  raprssancacisn  cf  Madiscn 

Guaranty,  ar^  rhe  billinc  records  ccnrirr.  her  pravicui  jcacafnencj 

abouc  thac  vcrk. 

Tie  RTC  i-icerrcgaccries  asJc=d  Mrs.  ClLr.zoa   quescicns 

abouC  parcicuiar  aspeccs  of  the  law  f iron's  recrssencacion  ralaced 

CO  Madiacn  Guarancy,  and  Che  billing  records  ccnfir:n  che  accuracy 

cf  her  respcnsea .   The  Interrcgacarias  also  asked  abouc  her 

peraoaal  Ic-.cwladge  cf  a  lisc  cf  Jim  .McDcugal '  a  real  es-ace 

prcjeccs,  ir.cludir.c  Cascle  Grande.   Ker  resccnaes  cc  chase 

~-S3Cicr.j  -e.-i  accurst^  32  well. 
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lizzsn   zo   Che  Isitsr 
January  i.    1395 
?a9e  2 

Cascle  Grar.cA  Z^cacaa  was  a  40C*acrs  iiccili  hcire 

dfiV€lc=ci«iic  ci:ar  waa  par-  of  •  lOSO-acrs  trac=  ?ur=:-is«d  ty 

Madiaor.  frcffl  che  lacuacrial  S«velccmenc  Ccmpaay  cr  Llczls  Xccx 

(i:c;  ii  SapcamJser  15SS.   Mrs.  Clisc=r.  did  r.=;  -crJe  cr.  any 

sacrers  rslactd  cc  Cajcle  Sraice  Lscacss,  and  -.ie  particular  arc 

intarrcsacory  rescccse  cizac  iy  ci«  ?csc  acdreased  cr.a;  prs-ec;. 

Csr.tj.axsa   aay  c«  created  by  cie  Pojc'j  acsarenc  reiarssce  ;s  i-.e 

ancire  ICC  deveiccBCiiC  a£  Ca^cla  Graade. 

In  tie  laac  .everal  aonchs,  we  have  acramccad  ;c 

»fti-«r  cueacicns  atcuc  wcrk  tie  Xcse  Law  ."im  perfcrsied  w.zi 

rescecc  z=  ch*  prccerry  purcaajed  frca  :2C.   Tie  law  iira  biliijic 

Cirle  for  chia  nacter  waa  •Madiaor.  Guarancy  -  ZZC."     >fuch  sf  che 

publicity  ahcuc  Cixe  Rcee  Law  "irm'a  wcrx  rela=ed  tc  che  irc 

procerv/  haj  fccuaed  <sc  whecier  tae  fir=  had  a  sigrifisasc  rci« 

iji  Madiacn'a  ac;4Ui«irisa  of  cie  real  -scare.  Xa   the  billizc 

recsrda  confira.  Mrs.  Cliacca  did  aoc  wcrjc  en  cha  acruiaiticn. 

She  superviaed  later  lecal  reaearci  relacisg  ca  sucr.  state  law 

issuea  as  water/sewer  service  sreviaisa  and  the  legality  ci 

allcwing  a  brewery  taaciag  rccm  cc  be  cscstructsd. 

Mrs.  Clintcs  also  billed  two  icurs  in  May  laas  fsr 

cecion  agreemenc  work  relating  ca  land  approximately  one -half 

nilc  west  of.  and  not  related  ta.  Castle  Grande  Estates.   T^e 

billing  recnrda  also  reflect  ccnv^rsaticns  with  Sech  Ward,  whc 

was  wcrJcing  Cor  Madison  developing  real  escacw  projects.   Th« 
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Ldccirs  zz   ;>.a  Sdiccr 
January  3.  1 5  3a 

csnversacicna  ail  occurrac  ifzer  c.-.e  .ridi3cr.  icc--ia:.;icr.  c:  z.^.a 

:EC  sracerty. 

Mra.    Cii.-ccn   speciaiizac   1.-    iicigacisr.,    r.cc   raa_    eacaca 

law.      She   -aa   che  billisc  parccer  cr.   c.-.a  Maciscn  Cuarancy  acccur.c 
a::c  apceara    :c  have   av«raged   lasa    rliar.   ar.  r.cur  a   -aa;<  ov»r  a   15- 
tncccd  perisc   is  ier  wcric  en  ci:e  Macijcr.   rscrasa.izazicr. .      ir.e 
acc^racaly  ai^avarsc  cze  RTC'a   iicarrscacsry  -ish  raacecz   cc 
•Coficle  GraruJa"   by  iCxzLsis  zl^t   si:&  c:.d  ::cc  beiisve  tha:   sia  .had 
<icwladra   c-    i:.      .Vad,    ^j«C4   apart    frcn   the   Ca^cla  Zz»T.t£   r.czils 
hcma  dsvel:s<ne»r,    her  wcric  sn  oa::ars   ralacizc  ::  c^.a   IZC 
dcvelcpses,:  wa^   quits   llnutad,    aj   previsualy  :.r.di:atad. 

Si.icaraly, 

3avid  £.    iUr.dall       / 


222 

Page   1   of 


OFFICIAL  RECORD  OF  INTERVIEW 

OFFICE  OF  INVESTIGATIONS 
OTT-rCT    OF  TNSPFCTOR  GENERAL 


fAgg  NUMBER:  IO96-094 

pftRTTClPANTS:   Richard  H.   Mastcy.  Attorney,  Rose  Law  Finn 
Tom  Hardin.  Attorney,  Rose  Law  Firm 
Ualter  B.  Stuart.  IV,  Attorney,  Vinson  i   EDcins 
Alden  L.  Atkins.  Attorney,  Vinson  k   Elkins 

OIC,  FDIC 
Special  Agent,  OIG,  FDIC 

aArE/TI«g/l.0CATIQ«i:    October  4.  1994,  9:30  a.m..  Rose  Law  Firm.  Little 
Rock.  AR. 

TT-TWVTgy  coNDOcrrn-   m  Person  k By  Phone  

PURPOSE-  To  obtain  information  regarding  the  Rose  Law  Firm's  representatic 
of  rSLIC.  roIC.  RTC  and  potential  conflicts  of  interest. 

RESULTS ; 

Richard  (Rick)  Hasaey  was  interviewed  and  provided  the  following 

information:   Maasey  passed  the  bar  exam  in  1985  and  then  began  working  as 

»n   associate  at  the  Rose  Law  Firm:  in  1990  Hassey  became  a  partner  at  Rose 

Since  joining  the  firm,  he  has  concentrated  primarily  on  corporate  finance 

and  securities  matters.   He  currently  works  m  the  Corporate  Finance 

Division. 

Concerning  Rose's  conflict  of  interest  procedures,  Hassey  said  when  he  is 
initially  contacted  by  a  client  he  asks  himself  if  Rose  has  represented  an-, 
of  the  people  adverse  to  the  prospective  clients.   If  Rose  has  represented 
any  of  these  people,  tbea  It  is  a  dead  issue  and  he  won't  take  on  the 
client.   Also.  Hassey  will  check  with  other  Rose  attorneys  and  if  they 
advise  Hassey  of  Rose  representations  which  are  advers&*€o  the  prospective 
client,  then  Hassey  will  act  represent  this  client.   Further,  the  intake  o: 
'responsible  *  attorney  will  notify  all  of  the  other  Rose  attorneys  by  E- 
nail.  formerly  via  matDO.  of  the  prospective  new  client's  adverse  parties. 
The  Rose  attorneys  are  asked  to  advise  the  intake  attorney  if  they  know  of 
any  Rose  representation  of  these  adverse  pames.   Hassey  said  that  Rose 
employee  Connie  Bull  also  checks  the  computer  data  base  which  contains  the 
Identities  of  Rose  clients  to  see  if  the  firm  has  represented  any  of  the 
adverse  parties.   If  it  is  discovered  that  Rose  has  represented  any  of  the 
adverse  parties  then  it  is  a  dead  issue  and  the  firm  will  not  represent  the 
prospective  new  client. 

If  It  IS  not  clear  whether  or  not  an  issue  is  a  conflict,  the  firm's 
conflicts  committee  considers  the  matter.  Hassey  said  the  conflicts 
committee  is  charged  with  the  interpretation  of  the  conflicts  laws.   Hassey 
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added  that  Rose  attorneys  Wilson  Jones  and  George  Campbell  are  currently  on 
the  conflicts  committee;  Webster  Hubbell  used  to  be  on  this  committee. 
Massey  said  Rose  attorneys  consult  with  the  conflicts  committee  when  they 
can't  decide  if  an  issue  is  a  conflict.   If  the  conflicts  committee  decides 
that  there  is  a  conflict  then  it  is  a  dead  issue  and  the  firm  does  not 
represent  the  prospective  new  client.   Massey  said  he  has  never  done  any 
work  whereby  he  has  represented  the  FDIC,  RTC  or  any  other  U.S.  government 
agency.   He  has  brought  matters  to  the  conflicts  committee  approximately 
three  times  whereby  the  committee  has  decided  that  there  was  a  conflict. 

.".assey  said  that  the  younger,  new  associates  are  usually  assigned  to  do  the 
state  regulatory  worlc  because  they  are  usually  cut  and  dried  issues.   He 
was  assigned  to  represent  Madison  Guaranty  Savings  &  Loan  (Madison)  before 
the  Arkansas  Securities  Department  (ASD)  in  1985.   Massey  worked  on  two 
natters  for  Madison.   One  was  getting  Madison  the  authority  to  issue 
preferred  stock.   The  other  issue  concerned  the  fact  that  Madison  had 
acquirea  a  broker/dealer  and  Madison  wanted  Massey  to  work  on  Madison 
obtaining  the  authority  to  operate  the  broker/dealer  business. 

Massey  does  not  know  how  or  why  Madison  selected  the  Rose  Law  Firm  to 
represent  them  before  the  ASD.   He  did  mention  that  he  taught  a  securities 
law  class  in  the  Fall  of  1984  and  John  Latham  attended  this  class.   Latham 
would  occasionally  call  Massey  with  questions  about  the  class.   Massey 
expressed  his  belief  that  Rose  was  then,  and  still  is  today,  the  best 
securities  firm  around. 

Massey  was  shown  a  letter  dated  July  10.  1985  from  him  to  Beverly  Bassett 
(then  the  Commissioner  of  the  ASD),  Nancy  Jones  and  Charles  Handley  (both 
of  the  ASD).  (attached)   The  letter  concerns  the  application  by  Madison  to 
engage  m  brokerage  activities.   He  was  also  shown  Exhibit  A,  Exhibit  B  and 
Exhibit  C  attached  to  this  letter,  (attached)   Exhibit  A  is  the  financial 
statements  of  Madison  Financial  Corporation  (MFC).   Exhibit  B  is  a 
worksheet  calculating  all  investments  in  MFC  by  Madison.   Exhibit  C  is  a 
balance  sheet  of  Madison.   Massey  said  he  received  these  documents  from 
.^'.adison  and  has  no  knowledge  of  Frost  t   Company  preparing  these  documents. 
After  reviewing  these  documents.  Massey  said  it  appears  to  him  that  Madison 
prepared  them. 

Massey  explained  that  he  closed  his  July  10,  1985  letter  by  saying  to 
please  call  Hillary  Rodhaa  Clinton  or  him  because  it  was  -appropriate 
procedure  at  the  fira  to  nana  a  partner  as  a  contact  in  correspondence, 
since  he  was  at  the  timm   only  an  associate.   Massey  was  shown  a  letter 
dated  May  14.  198S  from  Beverly  Bassett  to  Hillary  Rodham  Clinton 
concerning  the  preferred  stock  issue ( attached ) .   He  was  also  shown  a  letter 
dated  May  23.  1985,  from  Hillary  Rodham  Clinton  to  Jim  McDougal  concerning 
zhe   ASD's  approval  to  issue  preferred  stock( attached) .   Massey  said  he  did 
the  work  involving  the  ASO  but  Clinton's  name  appeared  on  some 
correspondence  since  she  was  the  partner. 

Massey  was  also  shown  a  copy  of  a  letter,  dated  October  25,  1985  from  him 
to  John  Latham  where  Massey  advised  that  he  was  going  to  be  out  of  the 
country  until  November  9,  1985(attached) .   Massey's  letter  stated  if  Latham 
has  any  questions  concerning  the  preferred  stock  issue,  he  should  advise 
Bill  Kennedy  of  Rose.   Massey  explained  that  he  was  going  on  vacation  and 
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he  used  Kennedy  as  a  stand  m  point  of  contact.   He  does  not  believe 
Kennedy  ever  did  any  work  on  this  Madison  representation  before  the  ASD. 

Massey  was  shown  a  copy  of  a  letter  dated  July  25,  1985  from  him  to  Beverly 
Bassett,  Mancy  Jones  and  Charlec  Handley( attached) .   It  concerns  the 
application  by  Madison  to  engage  m  brokerage  activities.   In  the  letter, 
Massey  refers  the  addressees  to  an  attached  letter  from  Frost  &  Company, 
Madison's  independent  accountant.   Massey  explains  that  the  difference 
between  Madison's  net  worth  as  reflected  in  its  audited  financials  and  as 
reflected  in  its  net  worth  reports  is  a  result  of  basic  differences  m  the 
calculation  of  net  worth  under  Generally  Accepted  Accounting  Principles 
("GAAP")  and  under  Regulatory  Accounting  Principles  ("RAP").   In  his 
letter.  Massey  says  that  the  enclosed  Frost  letter  explains  this  m  greater 
detail.   .Massey  stated  that  he  was  relying  on  the  Frost  audit  information 
when  he  prepared  this  letter.   He  did  not  endorse  it,  nor  did  he  ever 
review  the  wor)«  done  on  the  Frost  audits  of  Madison.   Massey  had  no 
dealings  with  any  Frost  employees,  nor  did  he  ever  as)c  any  Frost  employees 
to  prepare  financial  inforTnation  for  him.   Massey  added  that  at  the  time  he 
was  representing  Madison  before  the  ASO  in  1985,  he  had  no  reason  to 
believe  there  was  anything  wrong  with  the  Frost  audits.   He  said  Frost  & 
Company  was  a  reputable  firm. 

.Massey  said  the  ASD  agreed  that  Madison  could  issue  preferred  stock,  but 
Madison  never  did  so.   ASO  would  also  allow  Madison  to  engage  in 
broker/dealer  activities,  but  only  if  Madison  met  a  certain  net  worth. 
Massey  does  not  believe  Madison  ever  did  engage  in  any  broker/dealer 
activities . 

Massey  recalled  attending  one  meeting  with  the  ASD  concerning  the  preferred 
stock  or  broker/dealer  issue.  John  Latham  and  Charles  Handley  attended  the 
meeting  but  he  does  not  believe  Hillary  Clinton  was  at  the  meeting. 

In  1989,  when  Rose  was  initially  approached  by  the  FDIC  or  RTC  to  pursue 
litigation  against  Frost  (  Company,  Vmce  Foster  came  to  Massey 's  office 
and  asked  hin  what  Rose  had  done  for  Madison  before  the  ASD.   Massey 
recalled  Foster  asked  hin  if  he  relied  on  the  Frost  audit  data.   Massey 
stated  he  told  Foster  what  work  he  had  done  in  this  matter  and  asked  Foster 
if  this  was  a  conflict.   Foster  responded  that  he  did  not  think  so,  but  it 
still  had  to  be  resolved.   Soaetine  later,  when  the  litigation  became  "hot 
and  heavy,"  Foster  told  Hassey  that  the  government  did  not  think  this  prior 
representation  of  Madison  was  a  conflict  and  Peter  Kumpe  (attorney 
representing  Frost  t   Company)  shouldn't  have  any  problem  with  it. 

Massey  stated  that  in  1985,  he  did  not  know  who  Seth  Ward  was.   It  was 
clearly  after  1985  that  he  learned  that  Seth  Ward  was  Webster  Hubbell's 
father-in-law.   Massey  added  that  in  the  1990  time  frame  it  was  generally 
known  by  the  partners  in  the  firm  that  Ward  was  Hubbell's  father-in-law. 
Massey  does  not  know  of  any  work  that  Hubbell  did  for  Seth  Ward.   Massey  is 
familiar  with  P.O.M.,  Inc.   Ho  said  that  Rose  represented  this  company  in 
an  antitrust  case  against  Duncan  Industries.   Hubbell  and  another  Rose 
attorney.  Amy  Stewart,  represented  P.O.M.  in  this  litigation.   The  verdict, 
in  1991,  was  in  favor  of  Duncan  Industries. 
.Massey  stated  he  and  Hubbell  worked  in  different  divisions  at  Rose.   Massey 
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related  he  did  not  Jcnow  of  any  ■firewall'  having  been  established  at  Rose 
concerning  Hubbell  and  any  issues  involving  Ward.   Massey  added,  however 
that  any  "firewall*  arrangements  which  may  be  set  up  ar  established  only 
among  the  concerned  attorneys  on  the  particular  issue  and  not  normally 
every  attorney  in  the  firm.   Further,  these  'firewall*  are  established  as 
necessary  on  a  case  by  case  basis:  Massey  estimated  that  he  has  been  avar 
of  approximately  20  'firewalls*  established  per  year  at  Rose. 


Prepared  by: 


Concurred  by: 


Date   /•  '^•.  /  y 
Date: 
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Little  Rock,  Arkansas 


I,   Richard  N.  Massev  .  make  the  following  statement  to  Phillip 

Sprague  and  Eric  Nielsen,  who  have  identified  themselves  as  Special 

Agents  with  the  Resolution  Trust  Corporation,  Office  of  Inspector 

General.   This  statement  was  prepared  following  my  interview  with 

Messrs.  Sprague  and  Nielson  on  April  21,  1995,  and  is  based  on 

information  I  provided  on  that  day. 

1 .    Background. 

I  was  hired  by  the  Rose  Law  Firm  ("Rose")  in  May  1984  and  was 
admitted  to  the  Bar  in  August  1984  .  I  was  placed  on  the  Rose  Law 
Firm  letterhead  upon  passing  the  Bar.  As  an  associate,  I  was  paid 
a  straight  salary  with  a  modest  year-end  bonus.  I  became  a  member 
of  the  firm  (commonly  referred  to  as  a  partner)  m  February  1989. 

1  have  been  in  the  Securities  Section  of  Rose  since  joining  the 
firm.  My  primary  area  of  expertise  is  corporate  finance,  which 
includes  providing  legal  assistance  and  advice  to  entities  seeking 
to  raise  money  through  public  or  private  transactions.  I  came  to 
Rose  because  I  believe  it  is  one  of  the  best  firms  in  Arkansas  and 
in  the  region  in  the  field  of  corporate  finance. 

2  .    Rose's  Conflicts  Procedure. 

I  have  read  Rose's  Engagements  and  Conflicts  policy,  and  I  am 
generally  familiar  with  it.  To  identify  potential  conflicts  of 
interest,  Rose  attorneys  follow  the  procedure  set  forth  below: 
First ,  the  attorney  who  is  contacted  by  the  potential  client 
determines  if  the  representation  clearly  would  be  adverse  to  a 
client  known  to  him  or  her;  if  so,  the  attorney  immediately  rejects 
the  representation  or  considers  obtaining  waivers  from  the 
appropriate  clients.  If  the  matter  is  declined,  no  forms  are 
prepared  and  the  attorney  is  not  required  to  notify  any  other 
attorneys  in  the  firm  of  his  or  her  decision.  Second,  the  attorney 
may  ask  some  of  the  other  attorneys  in  the  firm  if  they  know  of  a 
conflict.   Third,  if  no  conflicts  have  been  identified  thus  far, 


Page  1  of  13 


227 

STATEMENT  Resolution  Trust  CorporaHon 

OfTlct  a<  iBTOIIpllaa 

Che  attorney  notifies  all  of  the  other  attorneys  in  the  firm  of  the 
proposed  representation  by  e-mail  and  asks  them  to  identify  any 
potential  conflicts.  Typically  the  e-mail  asks  for  responses  by  a 
specified  date  and  time.  Fourth,  the  attorney  requests  that  the 
firm's  conflicts  database  be  checked  for  potential  conflicts. 
Often  that  request  is  made  by  sending  a  copy  of  the  e-mail  to  the 
administrative  employee  who  maintains  the  conflicts  database. 
Fifth.  Che  names  of  new  clients  and  matters  are  circulated 
throughout  the  firm  in  our  Daily  Briefs,  also  known  as  the  "pink 
sheets".  Sixth,  ac  Che  end  of  each  week  a  New  Business  Summary  is 
circulaced  Co  Che  accorneys  which  idencifies  all  che  parties 
involved  in  new  matters  that  week.  Each  sCep  of  Che  procedure  is 
designed  Co  elicic  information  from  other  aCtomeys  in  the  firm 
about  potential  confliccs. 

Although  I  do  not  recall  clearly  the  conflicts  procedure  used 
in  1985,  I  believe  it  was  much  the  same.  The  primary  differences 
between  the  procedure  in  1985  and  today  are  the  result  of  improved 
technology.  Today,  che  confliccs  dacabase  is  kepc  on  a  compuCer, 
while  in  1985  ic  was,  I  believe,  kepc  on  index  cards.  Also,  Coday 
the  attorneys  generally  circulate  an  e-mail  to  other  accomeys 
asking  for  known  confliccs,  while  in  1985  we  circulaced  a 
memorandum.  In  1985,  our  confliccs  dacabase  of  index  cards  was 
kepc  by  Willie  Mae  Ethridge .  She  was  replaced  by  Connie  Bull,  who 
maintains  the  electronic  dacabase  coday. 

In  general,  chere  are  cwo  kinds  of  conflicts  under  Che 
applicable  rules  of  eChical  conduce  --  chose  Chac  can  be  waived, 
and  Chose  chac  cannoC .  If  Che  proposed  represencacion  would  be 
direccly  adverse  Co  a  currenc  clienc  of  che  firm,  Chen  Che  firm  may 
noc  accepc  che  new  matCer  unless  che  accomey  reasonably  believes 
Che  represencacion  will  noc  adversely  affecc  che  relaCionship  wich 
Che  ocher  clienC  and  each  clienc  consencs  afcer  consulCaCion.  If 
Che  proposed  represencacion  would  be  macerially  adverse  Co  Che 
inceresCs  of  a  former  clienc  of  che  firm,  Chen  the  firm  may  noC 
accept  the  new  matter  if  it  is  che  same  as  or  subscancially  relaCed 
CO  che  maccer  for  which  Che  firm  represenced  che  former  clienC, 
unless  Che  clienc  consents  after  consultation.  Although  many 
conflicts  may  be  waived  by  the  client.  Rose  often  decides  for 
business  reasons  not  co  requesc  a  waiver  and  simply  declines  che 
new  maccer.  For  insCance,  a  clienc  who  agrees  Co  waive  a  conflicc 
mighc  be  less  inclined  Co  recain  che  firm  again  in  anocher  maCCer. 
I  personally  have  never  soughc  a  waiver  from  a  clienc. 
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If  the  conflicts  procedure  identifies  a  potential  conflict, 
then  an  assessment  must  be  made  whether  there  is  an  actual  conflict 
and,  if  so,  whether  it  can  be  waived.  Often,  that  determination 
can  be  made  by  the  attorneys  involved.  If  they  do  not  resolve  the 
issue,  then  it  is  presented  to  the  Conflicts  Committee.  I  have 
never  been  a  member  of  Rose's  Conflicts  Committee.  The  Conflicts 
Committee  discusses  the  issue  and  communicates  its  decisions 
informally  to  the  attorneys.  The  attorneys  may  appeal  the 
Conflicts  Committee's  decision  to  the  full  firm. 

An  important  part  of  the  conflicts  procedure  is  the  New  Client 
Form.  When  a  new  matter  is  accepted,  the  responsible  attorney 
submits  a  New  Client  Form  to  the  firm's  accounting  department. 
That  form  identifies  the  parties  who  will  be  involved  and 
identifies  the  matter.  The  New  Client  Form  provides  the 
information  required  by  the  accounting  department  to  open  a  new 
account  number,  and  it  is  used  to  create  the  new  client/matter  list 
in  the  Daily  Briefs.  That  procedure  has  been  in  place  since  I 
started  with  Rose. 

3 .    Rose's  Prior  Representation  of  Madison  Guaranty. 

In  1985,  I  worked  on  two  matters  for  Madison  Guaranty  Savings 
and  Loan  ("Madison  Guaranty")  --  a  proposal  to  issue  preferred 
stock,  and  a  proposal  to  operate  a  broker-dealer  subsidiary.  Rose 
was  not  the  primary  outside  counsel  for  Madison  Guaranty.  Rose  did 
not  provide  savings  and  loan  regulatory  advice  to  Madison  Guaranty; 
Madison  Guaranty  used  another  law  firm  for  such  regulatory  matters 
instead.  The  matters  I  worked  on  involved  corporate  finance,  for 
which  Rose  was  particularly  well  suited  because  Rose  is  one  of  the 
best  corporate  securities  firms  in  the  region. 

I  do  not  recall  after  the  passage  of  ten  years  precisely  how 
Rose  was  retained  by  Madison  Guaranty.  I  recall  that  I  had  several 
conversations  with  John  Latham,  the  president  of  Madison  Guaranty, 
before  Rose  was  first  retained.  In  the  fall  of  1984  or  spring  of 
1985,  I  was  a  co-lecturer  of  a  Securities  Law  class  at  the 
University  of  Arkansas  at  Little  Rock,  and  Mr.  Latham  attended  that 
class.  Often,  Mr.  Latham  spoke  to  me  after  class  or  called  me  on 
the  telephone  to  discuss  various  securities  law  issues.  On 
occasion,  Mr.  Latham's  assistant,  Pat  Heritage,  called  with  other 
questions  about  securities  law.  Generally,  those,  questions 
involved  how  the  corporate  and  securities  laws  would  apply  to 
various  scenarios  to  raise  money.    I  did  not  charge  Madison 
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Guaranty  for  those  informal  conversations,  although  I  encouraged 
Mr .  Latham  to  retain  Rose . 

a.    The  PrcDOsal  to  Issue  Preferred  Stock. 

In  the  spring  of  1985,  Madison  Guaranty  retained  Rose  to  work 
on  a  proposal  to  offer  preferred  stock.  Madison  Guaranty  gave  Rose 
a  very  narrow  assignment  --to  determine  whether  Madison  Guaranty 
was  permitted  by  Arkansas  law  to  issue  preferred  stock.  Madison 
Guaranty  did  not  ask  Rose  whether  or  in  what  amounts  it  should 
raise  money  or  whether  it  needed  additional  capital  to  meet 
regulatory  requirements. 

The  narrow  assignment  from  Madison  Guaranty  involved  a  very 
straightforward  legal  issue.  Under  Arkansas  law,  a  state -chartered 
savings  and  loan  has  the  same  powers  as  a  corporation  under  the 
Arkansas  Business  Corporation  Act,  unless  the  savings  and  loan 
statute  expressly  states  otherwise.  Because  the  Arkansas  Business 
Corporation  Act  clearly  authorizes  corporations  to  issue  preferred 
stock,  and  because  the  Arkansas  savings  and  loan  statute  does  not 
state  otherwise,  I  concluded  that  Arkansas  law  permitted  Madison 
Guaranty  to  issue  preferred  stock.  I  personally  did  that  research 
and  analysis.  Based  on  that  straightforward  analysis,  it  was  clear 
that  an  Arkansas -chartered  savings  and  loan  could  lawfully  issue 
preferred  stock  and  that  the  Arkansas  Security  Commissioner  had 
little,  if  any,  discretion  to  construe  the  law  to  the  contrary. 

On  April  30,  198S,  I  *rrote  a  letter  to  Charles  Handley  of  the 
Arkansas  Securities  Department  (the  "ASD")  setting  forth  my 
analysis  and  conclusion  on  the  preferred  stock  issue.  The  final 
paragraph  of  that  letter  states  the  legal  conclusion  I  had  reached: 

"Because  the  Arkansas  statutes  expressly  give  to  an 
Arkansas  chartered  savings  and  loan  all  of  the  powers 
possessed  by  a  corporation  under  the  Arkansas  Business 
Corporations  Act,  which  powers  include  the  power  to 
create  and  issue  a  class  of  preferred  capital  stock,  and 
because  we  find  no  express  prohibition  in  Act  227  [the 
savings  and  loan  statute]  against  the  creation  or 
issuance  of  such  a  class  of  preferred  stock,  we  have 
concluded  that  Madison  Guaranty's  proposed  capitalization 
plan  is  not  inconsistent  with  Arkansas  law.  Should  you 
require  further  information  or  assistance,  please  advise 
Hillary  Rodham  Clinton  or  Richard  Massey  of  this  firm." 
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I  signed  the  letter  "Rose  Law  Firm".  I  did  so  because,  in  my 
view,  the  letter  stated  a  legal  conclusion,  and  letters  stating 
legal  opini9ns  or  conclusions  generally  were  signed  in  the  name  of 
the  firm.  The  final  paragraph  of  the  April  30,  1985  letter 
provides  my  name  and  Ms.  Clinton's  name  so  the  ASD  would  know  who 
to  contact  for  additional  assistance  or  information.  I  included  my 
name  because  I  had  analyzed  the  issue  and  prepared  the  letter;  I 
included  Ms.  Clinton's  name  because  she  was  the  billing  partner  on 
this  matter. 

Ms.  Clinton  was  a  partner  in  Che  Litigation  Section  of  the 
firm.  There  is  no  fixed  procedure  at  Rose  by  which  a  lawyer 
becomes  the  billing  attorney  on  a  matter,  although  Rose  policy 
prohibits  associates  with  less  than  three  years'  experience  from 
being  a  billing  attorney.  At  the  time  of  the  Madison  Guaranty 
representation  in  1985,  I  was  a  first-year  associate  and  therefore 
could  not  be  the  billing  attorney.  I  do  not  recall  how  Ms.  Clinton 
became  the  billing  attorney  for  this  matter.  Under  the  billing 
procedures  at  Rose,  the  billing  attorney  periodically  receives 
reports  from  the  accounting  department  of  unbilled  fees  and 
expenses  and  prepares  the  bills  to  the  client.  Any  other  attorneys 
working  on  the  matter  may  not  necessarily  know  who  else  has  charged 
time  to  that  client  matter  number. 

I  addressed  my  April  3  0  letter  to  Charles  Handley  because  he 
was  in  charge  of  the  day-to-day  regulatory  matters  at  the  ASD.  I 
have  a  vague  recollection  that  prior  to  our  engagement  Mr.  Latham 
may  have  called  the  ASD  and  asked  whether  Madison  Guaranty  could 
issue  preferred  stock,  and  that  he  was  told  to  put  his  request  in 
writing.  Mr.  Latham  asked  Rose  to  send  such  a  letter,  and  I  was 
assigned  the  task.  I  do  not  recall  how  I  received  the  assignment. 
A  copy  of  the  April  30  letter  also  was  sent  to  Beverly  Bassett,  the 
Arkansas  Securities  Commissioner.  I  do  not  recall  why  I  sent  a 
copy  to  her,  although  I  assume  it  was  because  she  was  the 
Securities  Commissioner. 

The  ASD  replied  by  letter  dated  May  14,  1985.  The  ASD's 
letter  says  the  ASD  agreed  with  my  legal  conclusion  that  Madison 
Guaranty  was  not  restricted  by  Arkansas  law  from  issuing  preferred 
stock.  The  letter  is  addressed  to  Ms.  Clinton  and  begins  with  the 
salutation  "Dear  Hillary".  I  do  not  know  why  Ms.  Bassett  used  that 
salutation.  I  suspect  that  she  saw  both  my  name  and  Ms.  Clinton's 
name  in  my  April  3  0  letter  as  persons  to  contact,  and  I  was  such  a 
new  attorney  that  she  did  not  recognize  my  name.  I  do  not  place 
any  special  significance  on  the  form  of  the  greeting  being  "Dear 
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Hillary".  I  believe  that  she  probably  would  have  addressed  any 
other  Rose  partner  she  knew  m  the  same  manner.  I  do  not  recall 
being  present  at  any  meetings  with  the  ASD  on  the  preferred  stock 
issue . 

I  have  been  shown  a  copy  of  a  letter  from  Ms.  Clinton  to  James 
McDougal  dated  May  23,  1985  concerning  the  ASD's  approval  of  the 
proposal  to  issue  preferred  stock.  I  do  not  believe  that  I  wrote 
that  letter.  I  have  never  met  Mr.  McDougal,  and  therefore 
correspondence  from  me  to  him  would  have  been  inappropriate . 

On  October  25,  1985,  I  sent  a  letter  to  Mr.  Latham  enclosing 
documents  I  had  drafted  concerning  the  proposed  issuance  of 
preferred  stock.  I  informed  Mr.  Latham  that  I  would  be  out  of  the 
country  until  November  9,  1985,  and  I  invited  him  to  contact 
William  Kennedy,  then  a  partner  in  the  Securities  Section,  if  he 
had  any  questions.  I  do  not  recall  any  further  work  on  the 
preferred  stock  matter  after  that  letter. 

It  has  been  suggested  in  the  press  that  Rose  used  Ms.  Clinton 
in  an  attempt  to  gain  undue  influence  with  the  ASD  on  this  matter. 
That  is  absolutely  not  true.  I  included  Ms.  Clinton's  name  in  my 
April  30,  1985  letter  as  a  person  to  contact  for  more  information 
solely  because  she  was  the  billing  partner  on  this  matter. 
Moreover,  this  was  a  straightforward  legal  issue  on  which  the 
Securities  Commissioner  had  little,  if  any,  discretion  to  disagree 
with  our  interpretation  of  the  statutes.  Therefore,  there  was  no 
reason  even  to  try  to  exercise  any  political  influence  on 
Ms.  Bassett.  In  any  event,  to  my  knowledge  Madison  Guaranty  never 
issued  the  preferred  stock. 

b .    The  Proposal  to  Operate  a  Broker-Dealer. 

The  second  matter  I  recall  working  on  for  Madison  Guaranty 
involved  a  proposal  to  operate  a  broker-dealer  subsidiary.  Madison 
Guaranty  felt  it  could  save  money  if  it  sold  its  preferred  stock 
through  its  own  broker-dealer,  and  it  acquired  a  company  with  a 
broker-dealer  license.  I  did  not  work  on  that  acquisition. 
Mr.  Latham  asked  me  to  prepare  an  application  to  the  Arkansas 
Savings  and  Loan  Advisory  Board  ("ASLAB")  requesting  permission  to 
operate  the  broker/dealer.  I  believe  that  I  performed  nearly  all 
of  the  work  on  this  matter.  I  do  not  remember  discussing  the 
broker/dealer  issue  with  Ms.  Clinton,  although  it  is  possible  I  did 
so.  I  do  not  recall  that  Ms.  Clinton  played  any  part  in  presenting 
the  issue  to  ASLAB. 
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The  broker-dealer  issue  was,  in  my  view,  just  as 
straightforward  as  the  preferred  stock  issue.  Under  Arkansas  law, 
a  state-chartered  savings  and  loan  had  all  of  the  powers  of  a 
federally-chartered  institution.  I  concluded  that  federal  law 
permitted  a  federally-chartered  institution-  to  operate  a  broker- 
dealer  in  the  manner  in  which  Madison  Guaranty  sought  to  operate 
its  own  broker/dealer,  which  under  applicable  Arkansas  statutes 
meant  that  state-chartered  savings  and  loans  could  do  so  as  well. 
I  viewed  this  as  a  relatively  clear-cut  legal  issue  for  which  ASLAB 
had  little,  if  any,  discretion  to  disagree. 

The  billing  attorney  on  this  matter  was  Ms.  Clinton.  As  with 
the  preferred  stock  matter,  Rose's  policies  prohibited  me  from 
being  the  billing  attorney  because  I  had  practiced  law  less  than 
three  years. 

On  May  14,  1985,  I  submitted  the  Application  to  the  Arkansas 
Savings  i  Loan  Association  Board  for  Approval  to  Engage  in 
Activities  Not  Specified  in  Article  SB  of  the  Rules  and  Regulations 
of  the  Arkansas  Savings  &  Loan  Association  Board  (the 
"Application")  on  behalf  of  Madison  Guaranty.  The  Application 
requested  permission  for  Madison  Guaranty  to  provide  brokerage 
services  through  a  second-tier  service  corporation.  I  prepared  the 
Application  with  information  provided  to  me  by  Mr.  Latham.  I  do 
not  believe  I  submitted  any  financial  statements  with  the 
Application . 

Mr.  Handley  of  the  Arkansas  Securities  Department  responded  to 
the  Application  by  memorandum  dated  May  22,  1985.  Mr.  Handley' s 
memorandum  raised  eleven  highly  detailed  questions  and  comments  to 
the  Application.  I  considered  Mr.  Handley' s  comments  to  be 
excessive;  for  example,  he  quibbled  with  the  Rule  under  which  the 
Application  was  filed  (comment  1)  .  Mr.  Handley' s  exhaustive  review 
of  the  Application  shows  that  Madison  Guaranty  did  not  receive  any 
favorable  treatment  by  ASLAB. 

In  those  comments,  Mr.  Handley  raised  for  the  first  time 
questions  about  Madison  Guaranty's  financial  status  (comments  6-8)  . 
His  comment  8  refers  to  the  audited  financial  statements  of  Madison 
Guaranty  as  of  December  31,  1984.  I  do  not  believe  I  submitted 
those  audited  financial  statements  to  ASLAB.  It  is  my 
understanding  that  savings  and  loans  chartered  under  Arkansas  law 
are  required  to  submit  audited  financial  statements  to  ASLAB,  and 
I  suspect  that  is  how  Mr.  Handley  obtained  them.  In  his  comments, 
Mr.  Handley  also  asked  for  current  financial  statements  of  Madison 
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Guaranty.  I  do  not  believe  that  ASLAB  had  the  authority  to 
condition  its  approval  of  a  broker-dealer  subsidiary  on  Madison 
Guaranty's  financial  condition.  That  is  because  the  federal 
statute  permits  savings  and  loans  to  operate  a  broker-dealer 
without  regard  to  financial  condition,  and  state  law  did  not 
separately  impose  a  financial  condition  test. 

I  submitted  a  response  to  Mr.  Handley's  comments  in  a  letter 
dated  June  17,  1985.  I  obtained  all  the  information  in  that  letter 
from  Mr.  Latham  and  others  at  Madison  Guaranty.  I  submitted  with 
that  letter  an  unaudited  balance  sheet  of  Madison  Financial 
Corporation  as  of  May  30,  1985,  unaudited  financial  statements  of 
Madison  Guaranty  as  of  March  31,  1985,  and  the  quarterly  Minimum 
Net  Worth  calculations  as  of  March  31,  1985.  I  was  given  those 
documents  by  Madison  Guaranty.  They  all  appear  to  me  to  have  been 
prepared  internally  by  Madison  Guaranty  rather  than  by  its  outside 
accountants,  Frost  &  Company.  I  did  not  independently  review  the 
financial  information  for  sufficiency  or  accuracy;  instead,  I 
relied  on  the  expertise  of  the  persons  who  prepared  the  financial 
statements..  My  June  17,  1985  letter  merely  transmitted  this 
information. 

Mr.  Handley  responded  to  my  letter  in  a  memorandum  dated 
June  18,  1985.  Mr.  Handley  raised  several  more  highly  detailed 
comments  and  questions  about  the  Application.  On  page  1  of  his 
memorandum,  Mr.  Handley  also  refers  to  Madison  Guaranty's 
investments  in  Whitener  &  Associates  and  Campobello.  I  knew 
nothing  about  those  investments.  Mr.  Handley  also  questioned 
Madison  Guaranty's  net  worth  and  its  adjustments  to  retained 
earnings.  I  knew  very  little  aibout  the  Generally  Accepted 
Accounting  Principles  (GAAP)  and  Regulatory  Accounting  Principles 
(RAP)  under  which  those  calculations  were  made.  I  am  not  an 
accountant,  and  I  had  no  reason  to  independently  question  or  verify 
those  calculations,  as  this  would  have  been  clearly  outside  the 
scope  of  our  engagement . 

I  responded  to  Mr.  Handley's  comments  in  a  letter  dated 
July  10,  1985.  I  transmitted  with  that  letter  the  most  recent 
financial  statements  of  Madison  Financial  Corporation,  a  worksheet 
calculating  investments  in  Madison  Financial  Corporation  by  Madison 
Guaranty,  and  Madison  Guaranty's  unaudited  balance  sheet  as  of  May 
31,  1985.  All  of  the  attachments  to  this  letter  were  provided  to 
me  by  Mr.  Latham,  and  I  believe  they  were  prepared  internally  by 
Madison  Guaranty  rather  than  by  Frost  &  Company. 
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Mr.  Handley  responded  to  the  July  10  letter  in  a  memorandum 
dated  July  17,  1985.  Once  again,  Mr.  Handley  raised  several  highly 
detailed  questions  about  the  proposal  and  about  Madison  Guaranty's 
financial  status.  Mr.  Handley  also  questioned  certain  adjustments 
made  to  Madison  Guaranty's  net  worth  as  of  December  31,  1984  in  its 
audited  financial  statements.  Neither  I  nor,  to  my  knowledge,  any 
Rose  lawyer  performed  or  had  reason  to  perform  an  independent 
analysis  of  those  adjustments  under  RAP  and  GAAP.  All  of  the 
financial  information  I  transmitted  to  ASLAB  was  supplied  to  me  by 
Mr.  Latham  or  other  employees  of  Madison  Guaranty,  and  I  relied  on 
their  expertise  for  its  accuracy.  Review  or  verification  of 
financial  information  was  outside  the  scope  of  Rose's  engagement, 
which  was  simply  to  obtain  approval  to  operate  a  broker/dealer. 

I  responded  to  Mr.  Handley' s  July  17  memorandum  with  a  letter 
dated  July  25,  1985.  With  that  letter,  I  transmitted  to  ASLAB, 
among  other  things,  a  letter  signed  by  Mr.  Latham  and  a  letter 
signed  by  Michael  D.  Robinson  of  Frost  &  Company.  The  letters  by 
Mr.  Latham  and  by  Mr.  Robinson  discussed  the  adjustments  to  Madison 
Guaranty's  net  worth  as  of  December  31,  1985  under  RAP  and  GAAP. 
I  was  generally  aware  that  there  were  differences  between  RAP  and 
GAAP  because  new  accounting  principles  had  been  promulgated  and  had 
been  discussed  in  the  press.  However,  I  did  not  independently 
review  the  analyses  by  Mr.  Latham  and  by  Mr.  Robinson,  nor  did  I 
discuss  their  letters  with  anyone  to  determine  whether  they  had 
applied  the  appropriate  accounting  principles  correctly.  I  did  not 
request  these  letters  and  I  did  not  speak  to  anyone  at  Frost  about 
its  letter.  Instead,  I  relied  entirely  on  their  financial 
expertise.  My  cover  letter  simply  stated  the  conclusion  that  the 
adjustments  to  net  worth  were  the  results  of  differences  between 
RAP  and  GAAP.  I  do  not  recall  having  any  discussions  with  Mr. 
Latham  or  others  about  whether  Madison  Guaranty  was  solvent  or 
about  its  financial  condition  generally. 

On  approximately  August  27,  1985,  a  meeting  was  held  with 
ASLAB  to  discuss  the  Application.  Mr.  Latham  and  I  attended  on 
behalf  of  Madison  Guaranty,  and  Ms.  Bassett,  Mr.  Handley  and 
perhaps  another  person  attended  for  ASLAB.  Neither  Ms.  Clinton  nor 
anyone  else  from  Rose  attended  that  meeting.  At  that  meeting, 
Ms.  Bassett  informed  us  that  she  would  not  approve  the  Application 
until  Madison  Guaranty  demonstrated  its  ability  to  meet  regulatory 
net  worth  requirements  by  year-end.  I  do  not  recall  any  other 
meetings  with  ASLAB  concerning  the  Application. 


235 

STATEMENT  Resolution  Trust  Corporation 

OfTkc  of  Ifupector  Oaurmi 
Omcc  or  In^oilfoiloa 

After  the  meeting,  I  prepared  a  letter  responding  to 
Ms.  Bassett's  concerns.  I  believe  the  response  is  in  a  letter 
dated  September  9,  1985,  although  I  have  seen  a  substantially 
similar  version  of  that  letter  dated  August  30,  1985.  In  that 
letter,  I  described  two  transactions  proposed  by  Madison 
Guaranty  --  the  sale  of  preferred  stock  and  the  sale  of  limited 
partnership  units.  The  letter  was  written  to  explain  to 
Ms.  Bassett  how  Madison  Guaranty  intended  to  meet  the  applicable 
regulatory  net  worth  requirements.  I  do  not  recall  why  there  are 
minor  differences  in  the  August  30  and  September  9  drafts  of  the 
letter.  I  believe  Mr.  Latham  provided  -ne  with  the  information 
necessary  to  draft  the  letter. 

Ms.  Bassett  responded  by  letter  dated  October  17,  1985. 
Rather  than  authorizing  Madison  Guarauity  to  operate  a  broker-dealer 
subsidiary,  Ms.  Bassett  conditioned  the  approval  on  Madison 
Guaranty  actually  meeting  the  regulatory  net  worth  requirements  by 
year-end.  Because  neither  federal  nor  state  law  established  net 
worth  limitations  on  the  ability  of  a  savings  and  loan  to  operate 
a  broker-dealer  subsidiary,  I  do  not  believe  the  Securities 
Commissioner  had  the  authority  or  discretion  to  impose  such  a 
condition  on  the  Application.  To  the  best  of  my  knowledge,  Madison 
Guaranty  did  not  raise  additional  capital,  did  not  satisfy  the  net 
worth  condition  imposed  by  Ms.  Bassett  and  therefore  never  operated 
a  broker-dealer. 

I  have  been  shown  a  copy  of  a  letter  from  Stephen  Cuff  man,  an 
attorney  with  Cuffman  &  Cuff man,  to  John  Latham,  dated  October  9, 
1985.  The  letter  appears  to  address  the  proposed  preferred  stock 
issue  by  Madison  Guaranty.   I  have  not  seen  that  letter  before. 

c.    Other  Matters  for  Madison  Guaranty. 

Mr.  Latham  told  me  that  Madison  Guaranty  was  considering 
forming  a  limited  partnership  and  selling  limited  partnership 
units.  I  mentioned  Madison  Guaranty's  idea  to  Mr.  Kennedy,  who  had 
significant  experience  in  such  transactions.  Mr.  Kennedy  agreed  to 
be  available  in  my  absence  to  answer  questions  that  Madison 
Guaranty  might  have  about  the  idea.  I  do  not  recall  any 
significant  work  on  that  issue.  To  my  knowledge,  Madison  Guaranty 
did  not  sell  limited  partnership  units. 

I  have  been  shown  copies  of  two  letters  from  Pat  Jones 
(Heritage)  dated  August  8,  1985  and  August  9,  1985.  At  the  time, 
Ms.  Heritage  was  an  assistant  to  Mr.  Latham.   Those  letters  refer 


Piqe  10  o(  1} 


236 

STATEMENT  Resolution  Trust  Corporation 

Orricc  of  lAspector  General 
OfTlcc  of  iDTcslltEBllon 

to  moving  the  home  office  of  Madison  Guaranty,  and  the  August  9 
letter  states  that  Sarah  Hawkins  should  contact  me  about  the 
proposal.  I  have  no  recollection  of  working  on  a  proposal  to  move 
the  home  office.  The  August  9  letter  also  says  that  Sarah  Hawkins 
should  check  with  me  concerning  the  valuation  of  directors'  stock. 
I  do  not  recall  being  consulted  about  that  issue  either. 

I  have  been  shown  a  letter  from  Beverly  Watzke  to  me  dated 
June  6,  1985,  concerning  a  real  estate "closing  in  Colorado.  I  do 
not  recall  working  on  a  real  estate  closing  in  Colorado  for  Madison 
Guaranty. 

d.    Rose's  Return  of  the  Retainer  Fee. 

I  have  been  shown  a  copy  of  an  unsigned  letter  from 
Ms.  Clinton  to  Mr.  McDougal  and  Mr.  Latham  at  Madison  Guaranty, 
dated  July  14,  1986,  terminating  the  retainer  arrangement  between 
Madison  Guaranty  and  Rose.  Ms.  Clinton  also  returned  the  balance 
of  the  retainer  fee  to  Madison  Guaranty.  The  letter  says  that 
Madison  Guaranty  had  been  relying  on  a  number  of  other  law  firms  to 
provide  ongoing  representation  of  Madison  Guaranty  and  that  Rose's 
representation  had  been  for  isolated  matters  and  had  not  been 
continuous  or  significant.  That  letter  is  consistent  with  my 
recollection  of  the  limited  work  that  Rose  did  for  Madison 
Guaranty.  I  am  not  surprised  that  the  retainer  arrangement  with 
Madison  Guaranty  was  terminated  because  Rose  did  so  little  work  for 
Madison  Guaranty. 

4 .    The  RTC/Madison  Guaranty  Lawsuit  Aaainst  Frost. 

At  approximately  the  time  that  Rose  was  contacted  about 
representing  the  RTC/Madison  Guaranty  against  Frost  &  Company 
("Frost"),  Webb  Hubbell,  then  a  Rose  partner,  circulated  a 
memorandum  asking  attorneys  in  the  firm  to  identify  potential 
conflicts  of  interest.  Although  I  do  not  have  any  present 
recollection  that  the  memorandum  was  circulated  in  1989,  I  have 
seen  a  copy  of  the  memorandum  and  believe  it  was  circulated  at  that 
time . 

At  some  point  in  time,  I  also  recall  being  contacted  by  Vince 
Foster,  also  a  Rose  partner  at  the  time,  about  potential  conflict 
issues  involving  Madison  Guaranty.  He  explained  to  me  that  the 
government  was  considering  retaining  Rose  to  represent  it  and  he 
asked  me  about  the  legal  work  I  had  done  for  Madison  Guaranty  in 
1985.   I  do  not  remember  whether  this  discussion  involved  only  the 
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FrosC  lawsuit  or  savings  and  loan  litigation  work  in  general.  I 
Cold  Mr.  Foster  about  my  assistance  to  Madison  Guaranty  in  the  two 
matters  described  above.  I  asked  Mr.  Foster  if  he  thought  there 
was  a  conflict,  and  Mr.  Foster  said  that  he  did  not  think  so  but 
would  discuss  it  with  the  government.  Mr.  Foster  also  asked  me 
whether  Rose  had  done  any  other  savings  and  loan  work.  Mr.  Foster 
was  always  very  careful,  and  he  often  informed  clients  about  issues 
that  were  not  actual  conflicts.  I  do  not  recall  when  this 
conversation  occurred,  but  it  was  some  time  before  Rose  agreed  to 
represent  the  RTC  in  the  Frost  litigation. 

After  I  learned  that  Rose  had  been  retained  by  the  government 
in  the  Frost  case,  I  asked  Mr.  Foster  whether  he  had  mentioned  the 
prior  representation  of  Madison  Guaranty  to  the  government . 
Mr.  Foster  said  that  he  had  discussed  the  issue  with  the 
government,  but  I  do  not  believe  he  said  who  he  had  contacted. 
Mr.  Foster  told  me  that  the  government  agreed  that  Rose's  prior 
representation  of  Madison  Guaranty  did  not  pose  a  conflict  of 
interest.  Based  upon  my  knowledge  of  Vince  Foster  as  a  careful 
lawyer  of  high  integrity,  I  accept  as  true  Mr.  Foster's  statement 
to  me  that  he  had  discussed  this  issue  with  the  government. 

5 .  Other  Matters. 

I  have  been  asked  if  I  know  someone  named  E.J.  Massey.  I  do 
not,  although  there  are  a  number  of  Masseys  in  Arkansas,  and 
conceivably  I  could  be  related  to  him  or  her. 

At  the  time  I  represented  Madison  Guaranty,  I  do  not  believe 
that  I  knew  that  Seth  Ward  was  Webb  Hubbell's  father-in-law.  I 
also  do  not  believe  that  I  knew  Mr.  Ward  was  on  the  Board  of 
Directors  of  Madison  Guaranty.  Since  doing  the  1985  work  for 
Madison  Guaranty,  I  have  learned  Seth  Ward  is  Mr.  Hubbell's  father- 
in-  law. 

6 .  Conclusion. 

I  believe  that  Madison  retained  Rose  to  work  on  the  preferred 
stock  proposal  and  the  broker-dealer  proposal  because  Rose  is  among 
the  best  law  firms  in  the  region  to  perform  such  securities  work. 
I  doubt  that  Madison  Guaranty  hired  Rose  in  an  effort  to  use 
whatever  influence  Ms.  Clinton  may  have  had  to  impress  the  Arkansas 
regulators.  That  is  because  Madison  Guaranty  hired  Rose  only  for 
narrow  and  straightforward  securities  law  issues  and  used  another 
law  firm  for  its  ongoing  regulatory  matters.  To  my  knowledge.  Rose 
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did  not  have  any  discussions  with  the  regulators  about  whether 
Madison  Guaranty  was  undercapitalized  or  solvent,  nor  did  we  try  to 
persuade  the  regulators  to  keep  Madison  Guaranty  open. 

I  do  not  believe  that  the  Arkansas  regulators  were  influenced 
by  Ms.  Clinton's  presence  at  Rose.  In  my  view,  the  ASD  and  the 
ASLAB  had  little,  if  any,  discretion  to  deny  the  requests  submitted 
on  behalf  of  Madison  Guaranty.  Nevertheless,  Mr.  Handley 
aggressively  challenged  the  Application  to  operate  a  broker-dealer 
and  raised  numerous  questions  and  comments  at  every  turn.  When 
ASLAB  finally  approved  the  Application,  it  imposed  conditions  that 
Madison  Guaranty  ultimately  did  not  meet. 

The  speculation  that  the  work  I  did  for  Madison  Guaranty 
created  a  conflict  of  interest  in  the  Frost  litigation  is 
unfounded.  I  do  not  believe  that  I  submitted  to  ASLAB  any 
financial  statements  prepared  by  Frost.  Further,  I  did  not 
independently  review  or  analyze  Madison  Guaranty' s  financial 
condition,  nor  did  I  have  the  expertise  to  do  so .  I  do  not  recall 
ever  having  dealt  with  Frost  regarding  Madison.  Instead,  I  relied 
on  the  expertise  of  the  employees  and  accountants  of  Madison 
Guaranty  who  prepared  its  financial  statements,  and  I  simply 
transmitted  that  information  to  the  regulators. 

I  have  read  the  foregoing  statement  consisting  of  13  paces 
and  it  is  true  and  accurate  to  the  best  of  my  knowledge  and  belief. 
I  have  initialed  each  page. 


signature  of  Maker  Date 
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ROCK.  ARKANSAS 
TELEPHONE  501-371-1011 
May  14,    1985 


Hillary  Rodham  Cllncoa 
Rose  Law  Flra 
120  East  ITsurth  Street 
Little  Rock,   Ai     72201 

1  1 

R£:  Authorization  and  Issuance  of  a  Class  o£  Preferred  Stock /by 

\  ^dison  Guaranty  ("Madison") ,  a  Savings  and  Loan  Association 

\  chartered  under  the  lavs  of  the  State  of  Arkansas 

Dear  HiAai4 


\  \ 


I  havik^ reviewed  yovir  letter  of  April  30,   1985, 
authorization  and  issuance  by  Madison  of   a  class 
stock.  \     \ 


ding  the  proposed 
n-votiag  preferred 


I  agree  with  your  analysis  and  conclnslon  of  tb*  question  whether 
an  Arkansas  chartered  sarlsc*  aad  lo«n  association  asy  under  Arkansas 
lav  create,    authorize  and  issue  a  dase  of  preferred  stock.     Arkansas 
lav  expressly  gives  state  chartered  associations  all  the  povers  given 
regular  business  corporacloBS  uadar  the  Arkansas  Boaisess  Corporation 
Act,   including  the  power  to  antitortxm  aad  Iseo*  preferred  capital  stock. 
Further,   there  is  no  ascpress  profalbltiou  against,  such  action  contained 
in  the  Arkansas  laws  governing  bwlUHng  an^  loea  and  savings  sad  loan 
associaclons.     Accordingly,   as  the  Savings  and  Loan  Supervisor,   I  concur 
ia  yaaaE^ntef0a&:tbac  Hadlaoa's  proposed  capitalization  plsa  is  not 
''IzCsasaa  law.  \  \ 


BZVESLT  Bkssm 

Savings  *  Loan  3uvei riser 
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May  23,  1985 


.Mr.  Jia  HcDougal 
MALISON  GUARANTY  SAVINGS  &  LOAN 
I6ch  &  Main  Screens 
Litrle  Rock,  AR  72206 

Dear  Jia: 

Inclosed   is   a   lecrer   for   your    files    fron  Beverly  3assec~, 
approving   che  proposed  auch.ori::acion  and   issiiance   of   a   class    of  non- 
vocing   preferred   scock.      We   apprec:.ace   che   opporcjnizy   co  work  for 
you  and   look  forward   co   concinuing   success   in  resolving  whatever 
quesrions   arise   as   you  pursue   your   plan   for   growrh. 

Wirh  besc  regards,    I   am 

Sincerelv  vours , 


u 


HILLARY  IrODHAM  CLINTON 


jkf 
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Mr.    John  Latham 
Mr.    3-ick  Massey 


243 


■a!ll!a.m5  8  ccnncl: 


ET    R2GIST2R23    WAIL 

Jarry  C.    Jcr.es,  Iscuire 
r.cse    liaw   FizT. 

120    l2S~    Fcur~."  Strse" 
L::--ie    =ccx,    A=.      t:2C1 


;ear  Jerrv': 


/ 


\  It  was  gccc  tc  talx  -c  ycu  rsday.   i  am  ^encicsir.c 
herewizr.  three  file  f ciders,  labeled:   A2S30.1  JiADISCN/  G'J^J^_V-WTY 
it::.  rTNUSH?  \Accl:.c:a-icn/  =  rc)cerace  Ac-iviries^-^^jzZO  .  2'  Madisca 
Guarar.'v  -  He- \Wcrz.i  -  (l5a  =  i   Prsferrac  S,i.ecx  Cfferi.ic;'^r.d 

wnic.i  were  a-Tch^zne  lacs  V:.r:cenc  Jcscers  ri^es.   Tney  accear  c: 
me  cc  ce  files  cf  Rose  Law  Firm  cocumer.cs .   I  rhoucr.c  ic  mcsc 
acprccriace  tc  tra::smit  them  cc  ycu,  fcr  rerer.-icn  and  s-crace. 

I  wculd  be  graceful  if  ycu  wculd  cccfirm  fcr  me  the 
receic"  cf  -hesa  files. 


I 
I 

„      ,       i 
Enclosmres 

DEK/bb 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  JANUARY  16,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:05  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  We  are  going  to  make  an  announcement  at  this 
time.  Senator  Sarbanes  has  been  held  up  in  traffic  and  he  has  re- 
quested that  we  delay  the  meeting.  When  he  arrives  he  would  like 
an  opportunity  to  confer  with  me,  so  we  will  start  at  10:35  a.m.  in 
deference  to  the  Senator  having  made  this  request.  I  am  sorry  we 
didn't  make  the  announcement  sooner. 

[Recess.] 

The  Chairman.  The  blizzard  of  1996  continues  to  have  its  im- 
pact, and  I  don't  mean  that  only  because  my  colleague,  Senator 
Sarlbanes,  was  delayed  but  one  of  the  things  we  were  discussing 
was  the  requirement  for  the  filing  of  our  Committee's  report  on 
Whitewater  on  January  15.  As  the  Resolution  calls  for,  we  have 
made  every  effort  to  prepare  that  report,  but  due  to  the  blizzard 
and  other  circumstances— Committee  scheduling,  et  cetera — we 
have  reached  an  agreement,  and  I  will  propose  that  we  seek  unani- 
mous consent  to  postpone  the  filing  of  that  report  until  Monday, 
January  22.  So  I  ask  unanimous  consent  that  the  Committee  agree 
to  the  filing  of  that  report  on  January  22. 

Would  anybody  like  to  be  heard  on  that?  If  not,  I  ask  the  Clerk 
to  record  unanimous  consent  of  this  Committee  for  filing  the  report 
on  January  22. 

The  Committee  has  been  requesting  for  a  period  of  time  now, 
since  the  25th  of  August,  that  the  White  House  produce  certain 
materials.  E-mail  in  particular,  and  a  copy  of  a  New  York  Times 
editorial,  December  20,  1993,  which  purportedly  contains  the  Presi- 
dent's handwritten  instructions  in  the  margin. 

Now  as  it  relates  to  the  E-mail,  we  have  received  a  letter  from 
the  White  House  Special  Counsel,  Jane  C.  Sherburne,  in  which  she 
indicates,  basically,  a  willingness  to  discuss  a  methodology  of  the 
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production  of  the  E-mail.  I  had  made  statements  previously  that  I 
believe  we  are  entitled  to  the  E-mails.  Indeed,  the  Committee  has 
voted  subpoenas  for  that  and  for  the  December  20th,  New  York 
Times  editorial  which  contains,  purportedly,  instructions  by  the 
President  in  his  own  handwriting  to  his  Chief  of  Staff  and  to  Mr. 
Lindsey. 

I  would  hope  that  our  discussions  with  Ms.  Sherburne  will  be 
productive  so  that  we  can  have,  in  a  timely  fashion,  a  schedule  for 
the  production  of  the  E-mails,  and  the  editorial  I  just  mentioned. 

I  also  want  to  acknowledge  for  the  record  that  the  other  docu- 
ments that  we  requested,  Mrs.  Clinton's  briefing  book,  was  turned 
over  last  evening  to  the  Committee. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  I  think  the  record  ought  to 
also  reflect  the  fact,  as  I  understand  it — I  think  I  am  correct  in 
this — Counsel  for  the  Committee  did  review  that  newspaper  edi- 
torial and  the  President's  handwriting,  so  the  Committee  knows 
the  substance  of  what  was  said. 

If  I'm  mistaken  about  that,  I  would  like  to  be  disabused  of  that 
notion,  but  I  think,  as  I  understand  it.  Counsel  had  an  opportunity 
to  examine  that  and  to  copy  down,  I  think,  everything  that  was 
written  in  the  margins. 

Mr.  Ben-Veniste.  Yes,  we  did,  Senator. 

The  Chairman.  There  still  exists  a  need  to  produce  this  docu- 
ment. Indeed,  I  believe  that  the  American  people  are  entitled  to  it, 
and  there  is  a  question  about  the  written  instructions.  Having  said 
that,  the  Committee  Counsel  hopefully  will  have  an  opportunity  to 
meet  with  Ms.  Sherburne,  either  during  one  of  the  breaks  or  some- 
time thereafter,  hopefully  to  avoid  a  continued  confrontation  or  the 
possibility  of  a  confrontation  between  the  Committee  and  the  White 
House. 

I'm  going  to  ask  our  witnesses  to  stand  for  the  purpose  of  taking 
the  oath. 

[Whereupon,  William  H.  Kennedy,  Attorney,  Rose  Law  Firm, 
Bruce  R.  Lindsey,  Deputy  Counsel  to  the  President  and  Assistant 
to  the  President,  and  Neil  Eggleston,  Partner,  Howrey  &  Simon, 
former  Associate  Counsel  to  the  President  were  called  as  witnesses 
and,  having  first  been  duly  sworn,  were  examined  and  testified  as 
follows:] 

The  Chairman.  I'm  going  to  ask  if  any  of  the  witnesses,  Mr.  Ken- 
nedy, Mr.  Lindsey,  or  Mr.  Eggleston,  have  any  statements  that 
they  would  like  to  make  prior  to  our  starting? 

Mr.  Kennedy. 

SWORN  TESTIMONY  OF  WILLIAM  H.  KENNEDY,  III 
ATTORNEY,  ROSE  LAW  FIRM 

Mr.  Kennedy.  I  do  not,  Mr.  Chairman. 
The  Chairman.  Mr.  Lindsey. 
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SWORN  TESTIMONY  OF  BRUCE  R.  LINDSEY 

DEPUTY  COUNSEL  TO  THE  PRESIDENT  AND 

ASSISTANT  TO  THE  PRESIDENT 

Mr.  LiNDSEY.  Mr.  Chairman,  just  for  the  record,  I  am  Bruce 
Lindsey,  Deputy  Counsel  to  the  President  and  Assistant  to  the 
President.  I  have  no  opening  statement. 

The  Chairman.  Mr.  Eggleston. 

SWORN  TESTIMONY  OF  W.  NEIL  EGGLESTON 

PARTNER,  HOWREY  &  SIMON 

FORMER  ASSOCIATE  COUNSEL  TO  THE  PRESIDENT 

Mr.  Eggleston.  Mr.  Chairman,  again,  my  name  is  Neil  Eggle- 
ston. I  was  Associate  Counsel  to  the  President  from  about  Septem- 
ber 1993  to  about  September  1994.  I  am  now  no  longer  affiliated 
with  the  White  House.  I  have  no  statement,  sir. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Kennedy,  on  November  5,  1993,  you  met  with  Mr.  Kendall 
and  other  individuals  at  his  offices  in  Williams  &  Connolly;  is  that 
correct? 

Mr.  Kennedy.  It  is,  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Lindsey,  you  were  at  that  meeting? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Kennedy,  you  were  at  the  meeting? 

Mr.  Kennedy.  I  was. 

Mr.  Chertoff.  Mr.  Kennedy,  you  prepared  notes  of  the  meeting 
in  your  own  handwriting? 

Mr.  Kennedy.  That  is  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  You  later  typed  up  those  notes  yourself;  right? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  And  you  furnished  the  handwritten  and  the  typed 
notes  to  the  Committee;  right? 

Mr.  Kennedy.  That  is  correct. 

Mr.  Chertoff.  You  also  furnished  them  to  the  White  House; 
right? 

Mr.  Kennedy.  That  is  correct  also. 

Mr.  Chertoff.  Mr.  Eggleston,  have  you  had  an  opportunity  to 
look  at  the  notes? 

Mr.  Eggleston.  I  have. 

Mr.  Chertoff.  Have  you  looked  at  the  package  of  material  the 
White  House  prepared  to  go  out  in  connection  with  the  notes? 

Mr.  Eggleston.  I  have. 

Mr.  Chertoff.  Mr.  Lindsey,  same  true  for  you? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Eggleston,  am  I  correct  that  at  the  meeting 
on  November  5,  one  of  the  subjects  of  discussion  was  the  investiga- 
tion of  David  Hale  being  undertaken  by  the  SBA? 

Mr.  Eggleston.  Mr.  Chertoff,  I  have  read  that  in  the  notes.  I 
have  no  reason  to  think  the  notes  are  inaccurate  at  all  in  that  re- 
spect. I  actually  don't  remember  the  various  events  that  were  dis- 
cussed during  the  course  of  that  meeting,  but  I  have  no  reason  to 
think  that  the  notes  are  not  accurate,  and  I  see  that  that's  reflected 
in  the  notes. 
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Mr.  Chertoff.  Just  to  nail  it  down,  Mr.  Kennedy,  your  notes,  on 
the  second  page  of  your  own  typing,  says,  "Asked  for  records  of 
Capital  Services  Management— SBIC,  David  Hale — indicted."  Is 
that  accurate? 

Mr.  Kennedy.  Mr.  Chertoff,  it  will  be  very  helpful  to  me  if  you 
gave  me  page  references.  Are  you  talking  about  the  typed  portion? 

Mr.  Chertoff.  Right.  Page  2  of  the  typed  portion. 

Mr.  Kennedy.  One  second,  sir. 

Mr.  Chertoff.  Very  top  of  the  page. 

Mr.  Kennedy.  I'm  getting  there. 

Yes,  that  is  correct. 

Mr.  Chertoff.  Now  having  established  that  the  subject  of  the 
SBA  investigation  of  David  Hale  had  come  up  and  the  indictment 
of  David  Hale  had  come  up,  Mr.  Eggleston,  on  November  16,  you 
called  or  contacted  someone  at  the  Small  Business  Administration 
to  get  documents  that  had  been  sent  to  the  House  of  Representa- 
tives; is  that  correct? 

Mr.  Eggleston.  That  is.  I  testified  about  that  at  great  length  a 
few  weeks  ago. 

Mr.  Chertoff.  And  your  testimony  a  few  weeks  ago  is  that  you 
began  by  having  a  conversation  with  Mr.  Spotila,  the  General 
Counsel,  at  some  point  in  the  morning  on  November  16th? 

Mr.  Eggleston.  I  don't  mean  to  quibble  with  you.  I  think  I 
began  by  calling  someone  in  the  Office  of  Legislative  Affairs.  Even- 
tually I  had  a  conversation  with  Mr.  Spotila. 

Mr.  Chertoff.  That  conversation  took  place  around  11  in  the 
morning  of  November  16th;  is  that  correct? 

Mr.  Eggleston.  I  remember  it  taking  place  on  that  date,  Mr. 
Chertoff.  I  can't  tell  you  that  it  took  place  at  11  in  the  morning. 

Mr.  Chertoff.  I'm  going  to  show  you — and  we'll  give  you  a  copy 
of  it.  There's  a  fax  transmission  sheet  to  you,  November  16,  1993, 
11:20  a.m.,  to  Neil  Eggleston  from  John  Spotila;  subject,  Capital 
Management  Services.  Does  that  refresh  your  memory  that,  as  of 
11:20  a.m.,  you  had  had  a  conversation  with  Mr.  Spotila? 

Mr.  Eggleston.  I  don't  have  any  reason  to  dispute  the  time. 

Mr.  Chertoff.  Now,  you  got  a  press  release  from  Mr.  Spotila  in 
that  initial  fax;  is  that  correct? 

Mr.  Eggleston.  That's  my  recollection. 

Mr.  Chertoff.  Then  you  wound  up  calling  up  Mr.  Spotila  and 
arranging  to  go  over  and  pick  up  the  documents  that  afternoon;  is 
that  correct? 

Mr.  Eggleston.  Actually,  Mr.  Chertoff,  could  I  correct  what  I 
just  said?  That  is  not  actually  my  recollection.  I  think  what  I  first 
got  from  Mr.  Spotila  was  the  letter  from  Administrator  Bowles  to 
Chairman  LaFalce.  That's  my  recollection  of  the  first  thing  I  got 
and  that  I  had  gotten,  actually,  the  press  release  later  in  the  day. 
But  with  that  distinction  from  what  you  said  yes,  I  then  called  Mr. 
Spotila  and  got  the  records  later  in  the  day. 

Mr.  Chertoff.  You  went  over  yourself  to  get  the  records;  is  that 
correct? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  That  was  in  the  afternoon  at  some  time? 

Mr.  Eggleston.  Presumably  it  was  sometime  after  11  a.m. 


249 

Mr.  Chertoff.  Now,  your  testimony  was,  when  you  were  here 
last  time,  that  you  did  not  have  any  conversations  or  coordinate 
this  with  Mr.  Lindsey  on  November  16th? 

Mr.  Eggleston.  I  think  my  testimony  was  I  didn't  remember 
any  conversations  with  Mr.  Lindsey. 

Mr.  Chertoff.  When  you  got  the  attachments,  did  you  show  the 
attachments  to  anybody? 

Mr.  Eggleston.  I  beUeve  I  did  not  show  the  attachments  to  any- 
one after  I  got  the  attachments. 

Mr.  Chertoff.  Did  you  discuss  the  attachments  with  anybody? 

Mr.  Eggleston.  I  don't  remember. 

Mr.  Chertoff.  Do  you  remember  talking  about  them  with  Mr. 
Nussbaum? 

Mr.  Eggleston.  I  don't  specifically  remember.  It  sure  would 
make  sense  that  I  would  have  told  them  that  I  got  the  attach- 
ments. I  don't  specifically  remember. 

Mr.  Chertoff.  Did  you  show  the  attachments  to  anyone  besides 
Mr.  Nussbaum? 

Mr.  Eggleston.  Actually,  that  was  not  the  question  you  asked 
me.  I  don't  think  I  showed  the  attachments  to  Mr.  Nussbaum. 

Mr.  Chertoff.  Did  you  show  the  attachments  to  anyone  besides 
Mr.  Nussbaum? 

Mr.  Eggleston.  I  don't  believe  that  I  did. 

Mr.  Chertoff.  Did  you  discuss  the  attachments  with  anyone  be- 
sides Mr.  Nussbaum? 

Mr.  Eggleston.  Last  time  I  was  here  I  was  shown  a  document 
reflecting  some  communication  I  apparently  had  with  Mr.  Lindse/s 
secretary  regarding  the  documents.  I  don't  actually  remember  that, 
but  that's  perfectly  possible  and  I  don't  dispute  that. 

Mr.  Chertoff.  Let's  put  it  up.  It's  S  11399.  I  think  it's  in  your 
package  in  front  of  you. 

Mr.  Eggleston.  It  is  probably  easier  for  me  to  look  at  it  on  a 
screen. 

Mr.  Chertoff.  Well,  whichever  is  easier.  We'll  put  it  up  then. 

Mr.  Eggleston.  I'm  sorry,  Mr.  Chertoff,  actually  it's  small 
enough,  it's  probably  easier  for  me  to  find  it  in  my  pack. 

Mr.  Chertoff.  We  can  follow  along.  "Neil  Eggleston  said" 

Mr.  Eggleston.  Let  me  get  it  first.  Thank  you,  Mr.  Chertoff.  I 
have  it. 

Mr.  Chertoff.  "Neil  Eggleston  said  the  additional  information  is 
at  SBA  and  is  approximately  a  foot  high.  He  has  a  call  in  to  SBA 
to  find  out  if  it  contains  reference  to  either  the  President  or  Hil- 
lary. He  can  obtain  a  copy  of  the  documents  if  it  appears  necessary 
but  does  not  believe  it  is  problematic."  This  is  what  you  just  re- 
ferred to? 

Mr.  Eggleston,  Yes,  I  was  shown  this  the  last  time  I  testified. 

Mr.  Chertoff.  This  is  a  message  received  by  Mr.  Lindsey,  pro- 
duced from  Mr.  Lindse/s  files,  that  you  had  left  for  him.  Do  you 
have  any  reason  to  doubt  that? 

Mr.  Eggleston.  I  don't  remember  it.  I've  no  reason  to  doubt  it. 

Mr.  Chertoff.  Now  having  looked  at  this  document,  does  that 
refresh  your  memory  that,  in  fact,  sometime  between  your  receiv- 
ing the  original  cover  letter  by  fax  from  the  SBA  and  your  going 
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over  to  pick  up  the  rest  of  the  documents,  you  had  had  a  conversa- 
tion with  Mr.  Lindsey  about  going  over  to  get  the  documents? 

Mr.  Eggleston.  Mr.  Chertoff,  it  does  not.  In  fact,  this  probably 
leads  me  to  conclude  that  I  never  got — let  me — if  I  can  give  you  a 
slightly  longer  answer,  it  would  make  a  lot  of  sense  that  I  would 
have  tried  to  talk  to  Mr.  Lindsey.  The  reason  I  was  getting  these 
documents  is  that  we  were  concerned  that,  having  been  produced 
to  Congress,  there  was  an  issue  about  leaks,  and  I  testified  to  that 
last  time. 

Mr.  Lindsey  at  the  time  was  the  person  who  would  probably  have 
gotten  the  telephone  call  if  there  had  been  a  leak  and  had  been  a 
press  inquiry  to  the  White  House.  It  is  absolutely  as  logical  as  it 
can  be  that  I  would  have  attempted  to  talk  to  Mr.  Lindsey  about 
this,  because,  in  fact,  that  was  the  notion  of  what  I  was  doing. 

Mr.  Chertoff,  I  don't  remember  actually  doing  it,  and  this  docu- 
ment leads  me  to  conclude  that  I  probably  didn't,  and  that  I  com- 
municated with  Mr.  Lindsey  through  his  secretary,  which  hap- 
pened fairly  frequently  because  Mr.  Lindsey  is  extremely  difficult 
to  get  in  touch  with. 

Mr.  Chertoff.  You  went  and  got  the  documents;  right? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  Did  you  communicate  with  Mr.  Lindsey  about  the 
documents  after  you  got  them? 

Mr.  Eggleston.  I  don't — I  don't  believe  that  I  did. 

Mr.  Chertoff.  Well 

Mr.  Eggleston.  I  am  virtually  certain  that  I  never  showed  him 
the  documents. 

Mr.  Chertoff.  I  asked  you  a  little  bit  of  a  different  question.  Did 
you  communicate  with  him  afterwards,  after  you  had  come  back 
from  picking  up  the  documents  at  SBA? 

Mr.  Eggleston.  And  I  answered  it.  I  don't  recall.  I  don't  believe 
that  I  did.  I  don't  recall. 

Mr.  Chertoff.  You  went  over  in  the  afternoon;  right? 

Mr.  Eggleston.  Presumably  it  was  sometime  after  11:20  a.m. 

Mr.  Chertoff.  All  right.  Because  we  know  you  got  the  first  doc- 
ument by  fax  at  11:20  a.m.  and  then  you  went  over  the  same  day 
to  pick  up  the  documents  yourself;  right? 

Mr.  Eggleston.  Mr.  Chertoff,  I  am  not  disputing  you.  I  don't 
mean  to  do  this,  but  I  don't  have  all  these  documents,  so  I  have 
no  reason  to  dispute  what  you  just  said.  But  I  don't  have  these  doc- 
uments all  in  a  big  pack  where  I  can  follow  the  times  and  all  that, 
so  I  just  can't  do  it.  I  think  that  that's  probably  right,  but  if  you 
asked  me 

The  Chairman.  Mr.  Eggleston,  he's  not  asking  you  to  comment 
on  the  content  of  the  documents,  so  don't  go  through  that.  He's  ask- 
ing you  whether  you  picked  up  the  documents  in  the  afternoon. 

Mr.  Eggleston.  Mr.  Chairman 

The  Chairman.  You  went  over  and  picked  them  up,  didn't  you? 

Mr.  Eggleston.  Mr.  Chairman,  the  only  thing  I  don't  want  to  do 
is  tell  him  something  I  don't  remember.  He  has  shown  me  various 
documents.  I  have  no  reason  to  dispute  that  it  happened  in  the 
afternoon,  but  if  he's  asking  me  do  I  remember,  I  don't.  And  I  don't 
actually — you  have  shown  me  a  fax  sheet.  I  can't  confirm  from  that 
that  was  my  first  document. 
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Mr.  Chertoff,  I  don't  mean  to  fight  with  you.  I  agree  that  it  is 
very  Ukely  that  the  afternoon,  based  on  what  I  have  seen,  is  when 
I  went  over.  I  don't  remember  that. 

Mr.  Chertoff.  I  will  move  it  beyond  very  likely.  You  will  agree 
with  me  that  you  got  a  fax  as  of  around  11:30  a.m.  because  I've 
just  shown  it  to  you;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  I  would  like  to  put  up  a  letter  dated  November 
16th.  It  says,  "hand  delivered." 

The  Chairman.  You  have  it  in  your  packet. 

Mr.  Chertoff.  On  Small  Business  Administration  stationery, 
November  16  to  Neil  Eggleston.  "Dear  Neil:  Enclosed  is  a  copy  of 
Erskine's  letter  yesterday  to  Chairman  LaFalce  with  confidential 
attachments."  It  is  dated  November  16.  Was  this  the  cover  letter 
that  came  with  the  package  of  material  you  picked  up  from  the 
Small  Business  Administration? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  That  helps  us  nail  it  down  that  it  was  on  Novem- 
ber 16th  and  sometime  after  11:30  a.m.  that  you  went  over  there 
and  picked  up  the  documents;  correct?  You  would  agree  with  me, 
that's 

Mr.  Eggleston.  That  definitely  appears  to  be  true. 

Mr.  Chertoff.  When  you  got  back 

Mr.  Eggleston.  As  I  have  said  repeatedly,  yes,  that  absolutely 
appears  to  be  true. 

Mr.  Chertoff.  When  you  got  back  with  the  attachments,  Mr. 
Eggleston,  did  you  call  Mr.  Lindsey  and  tell  him  that  you  had  im- 
portant documents  relating  to  Whitewater  to  show  him? 

Mr.  Eggleston.  Did  I  call  Mr.  Lindsey  and  tell  him  that? 

Mr.  Chertoff.  Yes. 

Mr.  Eggleston.  I  don't  remember  calling  him. 

Mr.  Chertoff.  Now  let's  put  up  S  12604.  This  is  from  Bruce 
Lindse/s  call  list  which  we  received,  I  think,  in  the  last  couple  of 
days.  I  think  you  have  it  in  front  of  you. 

Mr.  Eggleston.  I  do. 

Mr.  Chertoff.  Have  you  seen  this  before? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  When  did  you  see  it? 

Mr.  Eggleston.  Yesterday. 

Mr.  Chertoff.  You  see  where  it  says — Mr.  Lindsey,  this  is  your 
call  list;  right? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  Kept  by  your  secretary? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Chertoff.  You  have  a  computer  program  that  keeps  all  of 
your  calls  and  messages  recorded? 

Mr.  Lindsey.  Well,  she  has  to  obviously  input  any  information 
into  it  so  there's  no  automatic,  but  anything  that  she  writes  down, 
she  writes  down  on  these  call  logs. 

Mr.  Chertoff.  That's  part  of  her  responsibilities;  right? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  In  fact,  you  rely  on  her  to  be  accurate  in  taking 
messages;  right? 

Mr.  Lindsey.  Yes. 
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Mr.  Chertoff.  It  says  over  here,  it  is  November  16,  1993,  4:58 
p.m.  "Important."  Mr.  Lindsey,  you  help  us  out  here.  Where  it  says 
name/agency,  Neil  Eggleston,  that  means  the  person  who  has  left 
the  message? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  That's  you,  Mr.  Eggleston;  correct? 

Mr.  Eggleston.  Yes,  I  am  Mr.  Eggleston. 

Mr.  Chertoff.  Then  it  says,  "Has  some  Whitewater  documents 
to  go  over  with  you.  Will  come  by  about  6  p.m." 

Now,  Mr.  Eggleston,  those  Whitewater  documents  were  the  docu- 
ments you  picked  up  from  the  SBA;  correct? 

Mr.  Eggleston.  I  think  that's  likely  true.  I  don't  know  that  to 
be  true,  but  it's  that  day. 

Mr.  Chertoff.  So  would  you  agree  with  me  that  now  that  we 
have  this  message,  we  can  ascertain  that  when  you  got  back  from 
the  SBA  with  the  documents,  you  called  Mr.  Lindsey  up  to  set  up 
an  appointment  to  go  over  the  documents  with  him? 

Mr.  Eggleston.  I  would  say  that  that's  true  from  this.  I  might 
point  out  that's  not  the  question  you  asked  me  earlier.  You  asked 
me  the  question  earlier  whether  I  called  and  spoke  to  Mr.  Lindsey 
and  told  him  I  had  the  documents,  and  the  answer  to  that  question 
is  no. 

Mr.  Chertoff.  I  think  I  asked  you  whether  you  communicated 
with  him  but  I  don't  want  to  quibble  with  you.  The  point  is  this: 
You  now  acknowledge  that  when  you  came  back  with  the  attach- 
ments from  the  SBA,  you  did,  in  fact,  communicate  with  Mr. 
Lindsey,  certainly  through  his  secretary,  to  tell  him  you  had  re- 
ceived Whitewater  documents;  is  that  correct? 

Mr.  Eggleston.  This  would  definitely  make  it  seem  that  that's 
true.  As  I  have  said  repeatedly,  I  don't  actually  remember  that 
happening.  This  would  certainly  make  it  seem  as  if  I  had  two  com- 
munications with  his  secretary  on  that  day  with  regard  to  these 
documents,  and  that  makes  a  lot  of  sense.  I  mean,  that's  the  reason 
I  was  getting  these. 

I  don't  remember,  and  in  fact,  I  probably  never  spoke  to  Mr. 
Lindsey  that  day.  I  don't  know  what  his  recollection  is  about  these 
documents.  I  think  that's  right.  I  think  I  communicated  twice  with 
his  secretary  about  it  and  it  makes  sense  that  I  would  because 
that's  the  reason  I  got  them,  was  in  the  event  of  press  inquiries. 

Mr.  Chertoff.  You  considered  this  an  important  message;  right? 

Mr.  Eggleston.  Yeah. 

Mr.  Chertoff.  You  described  these  as  Whitewater  documents, 
even  though  they  came  out  of  the  Small  Business  Administration, 
that  dealt  with  David  Hale;  right? 

Mr.  Eggleston.  Mr.  Chertoff,  you  asked  me  earlier  if  I  was  sure 
that  this  related  to  these  documents  and  I  said  that  I  thought  it 
was  likely.  The  only  thing  that  gives  me  some  pause  is  the  use  of 
the  words  "Whitewater  documents,"  which,  you  know,  this  is  not 
my  word,  this  is  the  secretary's  word.  And  the  only  reason  I  wonder 
whether  for  sure  this  is  it  is  because  it  says  Whitewater  docu- 
ments. 

The  Chairman.  No,  it  is  for  you  to  say  that  this  is  not  your  word, 
I  would  have  to  say  seems  rather  disingenuous.  You  called,  went 
over  to  pick  up  documents.  This  is  the  recording  of  a  secretary  as 
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she  took  this  message  down.  I  mean,  now  let's  not  say  that  she 
mischaracterized  your  message.  Are  you  suggesting  that?  Are  you 
suggesting  that  she  mischaracterized  this  message? 

Mr.  Eggleston.  No. 

The  Chairman.  All  right.  Let's  set  the  record  straight.  You  have 
done  a  lot  of  dancing. 

Mr.  Chertoff.  You  are  not  suggesting  there  was  some  other 
group  of  Whitewater  documents  you  happened  to  get  on  the  same 
day  that  you  went  over  to  the  SBA  to  pick  up  the  SBA  documents? 

Mr.  Eggleston.  Mr.  Chertoff,  I've  told  you,  I  think  it  was  these 
documents. 

Mr.  Chertoff.  And  did  you  go  over  around  6  p.m.  to  see  Mr. 
Lindsey? 

Mr.  Eggleston.  I  don't  remember. 

Mr.  Chertoff.  Did  you  show  him  the  documents? 

Mr.  Eggleston.  No. 

Mr.  Chertoff.  What  did  you  do  with  them? 

Mr.  Eggleston.  I  think  I — Mr.  Lindsey  is  very  hard  to  get  in 
touch  with.  I  remember  and  I  hope  Mr.  Lindsey  remembers — that 
I  never  showed  him  these  documents. 

Mr.  Chertoff.  Well,  you  had  had  an  E-mail  message  that  you 
had  left  earlier  in  the  day,  asking  him  whether  you  wanted  to  get 
the  attachments.  We've  seen  that  just  a  few  minutes  ago;  right? 
You  left  a  message  for  him  earlier  in  the  day.  We  just  saw  it  a  cou- 
ple minutes  ago,  saying  there  is  about  a  foot  high  of  attachments, 
do  you  want  me  to  get  them;  right? 

Mr.  Eggleston.  Yes.  I  don't  know  that  this  is  an  E-mail,  but 
yeah. 

Mr.  Chertoff.  Whatever  it  is,  a  message;  right? 

Mr.  Eggleston.  Right. 

Mr.  Chertoff.  You  don't  remember  him  getting  back  to  you  but 
you  do  remember  going  to  pick  up  the  attachments;  right? 

Mr.  Eggleston.  Yes,  I  do. 

Mr.  Chertoff.  You  come  back  with  the  attachments  and  leave 
an  important  message  for  Mr.  Lindsey  in  which  you  say  you  have 
'Whitewater  documents  to  go  over  with  you.  Will  come  by  about  6 
p.m."  Does  he  get  back  to  you  on  this  message? 

Mr.  Eggleston.  Mr.  Chertoff,  I  did  not,  as  I  recall,  I  never  got 
to  him  with  these  documents.  I  don't  remember  whether  he  got 
back  to  me  himself  or  through  his  secretary,  but  I  recollect — and 
again  I  don't  know  what  Mr.  Lindsey's  recollection  is — but  I  recol- 
lect that  I  never  showed  him  these  documents. 

Mr.  Chertoff.  So  your  memory  of  this  is  you  leave  him  a  mes- 
sage asking  whether  he  wants  the  attachments,  you  don't  remem- 
ber if  he  gets  back  to  you,  you  go  over  and  get  the  attachments 
yourself,  personally.  You  come  back,  you  leave  him  an  important 
message  saying  you  have  Whitewater  documents  to  go  over  with 
him.  What  did  you  mean  by  "go  over  with  you?" 

Mr.  Eggleston.  Mr.  Chertoff,  I  don't  remember  leaving  this 
message  so  I  can't  tell  you  what  I  meant  by  "go  over,"  but  presum- 
ably to  show  him  the  documents  that  I  got  from  the  SBA. 

Mr.  Chertoff.  Which  had  to  do  with  David  Hale? 

Mr.  Eggleston.  Yes. 
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Mr.  Chertoff.  Because  you  knew  it  was  a  matter  that  he  was 
concerned  about;  right? 

Mr.  Eggleston.  It's  because,  if  the  press  inquiry  came  in,  which 
was  the  reason  I  got  it,  it  would  in  all  likelihood  have  gone  to  Mr. 
Lindsey. 

Mr.  Chertoff.  So  you  wanted  him,  Mr.  Lindsey,  to  be  prepared 
with  confidential  documents  to  respond  to  a  press  inquiry? 

Mr.  Eggleston.  I  wanted  Mr.  Lindsey  to  be  able  to  be  ready  in 
the  event  of  a  press  inquiry,  in  the  event  of  a  leak  out  of  Congress, 
I  wanted  him  to  be  aware  of  the  documents,  absolutely. 

Mr.  Chertoff.  So  now  that  you've — it's  important  for  him  to  be 
aware  of  this  in  case  there's  a  press  inquiry,  you  leave  this  mes- 
sage. Do  you  go  by  at  6  p.m.?  It  says,  "Will  come  by  about  6  p.m." 
Did  you  come  by  about  6  p.m.? 

Mr.  Eggleston.  Mr.  Chertoff,  I  don't  remember. 

Mr.  Chertoff,  I  have  to  give  you  a  longer  answer  than  this.  What 
his  secretary — and  I  think  he'll  confirm  this — would  do,  he  had  an 
open  door,  you  could  walk  in  any  time.  He  was  frequently  busy. 
You  didn't  schedule  an  appointment  with  him.  He  didn't  have,  at 
least  for  someone  like  me  at  my  level,  you  didn't  make  an  appoint- 
ment to  meet  Mr.  Lindsey  because  Mr.  Lindsey  spent  time  with  the 
President  and  he  spent  time  doing  a  variety  of  different  things  that 
were  more  important  than  meeting  with  me. 

So  his  secretary  would  be  a  fulcrum  of  information  on  how  to  get 
in  touch  with  him.  And  she  would  say  come  back  at  6  p.m.,  I  think 
he'll  be  available  by  then.  You'd  go  back  at  6  p.m.,  he'd  either  be 
there  or  he  wouldn't. 

Mr.  Chertoff.  But  whether  at  6  or  7  p.m.,  here  it  is,  you  had 
two  discussions  with  him  via  the  secretary  about  getting  these  doc- 
uments. You  have  gone  over  personally  to  pick  them  up,  you  don't 
even  send  a  courier  over  or  messenger.  It's  because  of  concerns 
about  press  stuff.  Whether  it's  at  6  p.m.  or  6  a.m.,  when  do  you 
finally  get  together  to  go  over  the  documents? 

Mr.  Eggleston.  I  don't  think  I  did.  I  think  very  shortly  after 
this,  I  learned  that  the  Department  of  Justice  was  having  difficul- 
ties with  the  fact  that  the  White  House  had  them,  and  then  I  was 
glad  that  I  had  never  shown  them  to  Mr.  Lindsey  or  anybody  else. 

Mr.  Chertoff.  Several  days  afterwards  that  that  came  up? 

Mr.  Eggleston.  I  think  it  was  not  the  next  day  but  the  following 
day. 

The  Chairman.  Are  you  suggesting  that  you  sat  on  these  docu- 
ments for  2  days  and  that  you  did  not  attempt  to  communicate  or 
bring  them  to  Mr.  Lindsey?  Is  that  what  you're  saying? 

Mr.  Eggleston.  Yes. 

The  Chairman.  So  you  received  a  message  saying  this  is  impor- 
tant, you  went  over  yourself.  What  was  your  position? 

Mr.  Eggleston.  Associate  Counsel. 

The  Chairman.  Associate  Counsel  of  the  White  House.  You  went 
over  to  personally  pick  these  up.  Who  gave  them  to  you? 

Mr.  Eggleston.  Mr.  Spotila. 

The  Chairman.  Mr.  Spotila.  So  he  gives  them  to  you;  right?  You 
come  back.  Of  course  you  don't  remember  if  it  was  in  the  afternoon, 
do  you?  You  come  back  and  you  call,  and  he's  not  there,  and  you 
leave  a  message  with  his  secretary;  right?  Saying  it's  important;  is 
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that  true?  Was  it  important  that  you  went  over  and  picked  these 
up  yourself? 

Mr.  Eggleston.  The  documents 

The  Chairman.  Why  wouldn't  you  send  a  courier  over? 

Mr.  Eggleston.  I  learned  in  my  conversation  with  Mr.  Spotila 
that  the  documents  had  been  provided  to  the  House  Committee  the 
day  before. 

The  Chairman.  Yes.  So  why  didn't  you  send  a  courier  over? 

Mr.  Eggleston.  I  think  I  testified  before,  my  best  recollection  is 
that  I  went,  picked  these  up  either  on  the  way  to  the  Hill  or  the 
way  back  to  the  Hill  from  some  other  activity. 

The  Chairman.  As  a  normal  course  of  business?  You  went  over 
because  these  documents  were  important  and  because  you  were 
concerned  about  press  inquiries;  right? 

Mr.  Eggleston.  Yes. 

The  Chairman.  And  you  wanted  to  react  to  those  inquiries  as 
they  came  in;  right? 

Mr.  Eggleston.  Right. 

The  Chairman.  You  wanted  Mr.  Lindsey  to  be  able  to  do  that; 
is  that  correct? 

Mr.  Eggleston.  That's  correct. 

The  Chairman.  So  that's  why  you  yourself  went  over  and  person- 
ally got  them;  right? 

Mr.  Eggleston.  Yes. 

The  Chairman.  Then  you  brought  them  back.  Now,  you  have 
them.  You  call  up  the  secretary.  You  don't  remember  the  actual  call 
but  the  records  reflect  that  you  called  and  you  left  a  message,  and 
it  said  important;  right?  Was  it  important?  It  was  important  at 
that  time,  wasn't  it? 

Mr.  Eggleston.  It  was  important  as  of  the  time,  of  course. 

The  Chairman.  It  was  time  sensitive,  wasn't  it? 

Mr.  Eggleston.  It  was  less  time  sensitive  by  the  end  of  the  day 
because  evidently  there  hadn't  been  any  press  calls.  It  was  time 
sensitive  as  of  5  p.m. 

The  Chairman.  It  was  time  sensitive  as  of  4:58  p.m. 

Mr.  Eggleston.  If  there  were  press  calls.  If  there  was  no  press 
call,  it  was  not. 

The  Chairman.  Now,  you're  not  really  concerned  about  the  press. 
Something  magical  at  5  p.m.,  it's  not  important,  but  you  say  I'll  get 
these  over  there  at  6  p.m.,  don't  you? 

Mr.  Eggleston.  It  says  that  I  will  come  by  about  6  p.m.,  yes. 

The  Chairman.  I  have  these  documents  to  go  over  with  you.  Is 
that  what  the  message  says? 

Mr.  Eggleston.  That's  what  it  says. 

The  Chairman.  To  go  over.  And  now,  you  are  going  to  tell  this 
Committee  you  don't  remember  going  over  or  going  over  the  docu- 
ments with  him?  Somehow  it  didn't  become  important  because,  2 
days  later,  the  Justice  Department  made  some  announcement? 

Mr.  Eggleston.  I 

The  Chairman.  Is  that  what  you  expect  us  to  believe? 

Mr.  Eggleston.  I  am  telling  this  Committee  that  I  believe  that 
I  did  not  go  over  these  documents  with  Mr.  Lindsey.  I  don't  know 
what  his  recollection  is,  but  my  recollection  is  we  didn't. 
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The  Chairman.  So  the  records  don't  reveal  the  truth,  then?  Once 
again,  the  records  aren't  telUng  the  truth? 

Mr.  Eggleston.  Senator,  you're  going  to  have  to  draw  whatever 
conclusions  you  want.  I'm  just  telling 

The  Chairman.  Well,  I  am  drawing  a  conclusion  based  on  the  se- 
quence of  events  and  the  importance  of  going  over  there  and  bring- 
ing back  the  records.  You  wanted  to  be  able  to  give  Mr.  Lindsey 
this  information,  but  you  want  this  Committee  to  believe  that  you 
didn't  take  the  records  over  there  to  meet  with  him  or  see  him. 

Mr.  Eggleston.  I  recall  that  I  did  not  go  over  these  documents 
with  Mr.  Lindsey.  That  is  my  recollection. 

Mr.  Chertoff.  Mr.  Lindsey,  you  got  this  message.  Let  me  ask 
the  question  a  different  way.  It  is  your  regular  routine  to  look  at 
your  messages? 

Mr.  Lindsey.  I  am  not  sure  I  could  testify  truthfully  that  that's 
the  case.  If  you  will  notice,  this  is  page  11  of  my  telephone  records 
that  day.  That  means  that — I  don't  know  how  many  pages  there 
were  after  11.  I've  seen  some  of  my  days  when  I  had  20  to  22  pages 
worth  of  telephone  messages.  At  some  point  I  try  to  look  at  my 
messages.  Whether  or  not  between  4:58  and  6  p.m.  on  a  day  I 
would  look  at  telephone  messages,  I  do  not  know. 

I  can  tell  you  that,  as  I  testified  last  time,  I  do  not  believe  that 
I  ever  saw  any  of  the  SBA  documents.  For  the  first  time  I  have 
seen  an  index  of  the  SBA  documents,  and  the  only  one  that  I  think 
I  have  ever  seen  listed  in  the  index  is  the  indictment,  which  I  re- 
ceived not  from  Mr.  Eggleston  or  through  the  SBA,  but  through 
Little  Rock. 

Mr.  Chertoff.  So  what  we  have  here  are  faxes  going  back  and 
forth  with  the  SBA.  Mr.  Eggleston,  whether  you're  on  your  way  to 
the  Hill  or  not,  you  personally  stop  to  pick  up  the  documents,  not 
simply  send  someone  else  to  do  it.  You  get  back  and  then  you  call 
or  you  reach  out,  communicate  with  Mr.  Lindsey,  and  say  you  have 
an  important  message  for  him,  you  have  to  go  over  the  Whitewater 
documents,  you're  prepared  to  come  over  yourself  in  an  hour,  and 
then  it  stops  and  everybody  loses  interest  in  it.  Is  that  basically 
what  you're  telling  us  has  happened  here?  It  just  stops  at  6  p.m.? 
Nothing  happens?  After  all  the  rush  to  get  the  documents,  to  leave 
an  important  message  for  Mr.  Lindsey,  you  just  let  it  drop? 

Mr.  Eggleston.  Well,  Mr.  Chertoff,  I  don't  remember  whether  I 
went  over  at  6  p.m.  with  the  documents  or  not  to  see  Mr.  Lindsey. 

Mr.  Chertoff.  You  might  have  gone  over? 

Mr.  Eggleston.  I  could  have.  I  know  I  did  not  show  him  the  doc- 
uments. That  I  know,  because — and  I'll  tell  you  why  I  know.  The 
reason  is  that  this  became  an  issue  within  a  very  few  days.  This 
became  an  issue  with — because  of  the  call  from  the  SBA  regarding 
the  Department  of  Justice,  so  unlike  a  lot  of  things  I'm  asked  to 
testify  about  that  really  don't  have  any  impact  in  my  mind,  this 
particular  matter  became  a  problem  very  quickly. 

Let  me  just  finish  my  answer  if  I  could,  and  then  you  can  do 
whatever  you  want  to  do. 

I  mean,  this  became  a  problem  for  me  within  a  very  short  time 
after  Tuesday,  November  16.  And  I  remember  thinking  to  myself, 
I  am  glad  I  never  showed  anybody  these  documents  because  if 
there's  a  problem,  at  least  I'm  the  only  person  who  has  seen  them. 


257 

That  is  the  reason — I  mean,  unhke  a  lot  of  questions  you  could  ask 
me  about  things  that  happened  2V2  years  ago  that  I  frankly 
wouldn't  remember  very  clearly,  just  as  I  don't  remember  the  de- 
tails of  all  these  calls  and  message  logs,  I  remember  thinking  to 
myself  at  the  time,  thank  heavens  I'm  the  only  person  who  saw 
them,  and  it's  because  it  became  a  problem  within  2  days  of  the 
16th.  So  that's  my  recollection. 

Mr.  Chertoff.  In  fact,  in  December  you  were  interviewed  by  the 
FBI  because  they  investigated  this;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  Did  you  tell  the  FBI  that  you  had  attempted  to 
communicate  with  Mr.  Lindsey  to  go  over  the  documents  with  him? 

Mr.  Eggleston.  I  don't  remember.  I  don't  remember — I  don't  re- 
member communicating  with  Mr.  Lindsey  about  this,  and  I  think 
the  reason  I  don't  remember  it  is  that  I  never  got  to  him.  It's  be- 
cause, it  looks  to  me,  as  if  what  I  did  was  communicate  with  Mr. 
Lindsey  through  his  secretary. 

Mr.  Chertoff.  Mr.  Lindsey,  did  the  FBI  interview  you  in  Decem- 
ber about  this? 

Mr.  Lindsey.  No,  sir,  I  don't  believe  so. 

Mr.  Chertoff.  Do  you  know  whether  the  FBI  got  this  message 
indicating  that  Mr.  Eggleston  had  an  important  matter  for  you  to 
discuss  about  the  Whitewater  documents? 

Mr.  Lindsey.  I  have  no  idea. 

Mr.  Chertoff.  You  don't  know  whether  the  FBI  got  this  in  De- 
cember, do  you? 

Mr.  Lindsey.  I  have  no  idea,  no. 

Mr.  Chertoff.  Mr.  Eggleston,  did  the  FBI  show  you  this  docu- 
ment when  they  interviewed  you? 

Mr.  Eggleston.  No. 

Mr.  Chertoff.  You  don't  know  that  they  had  it  either? 

Mr.  Eggleston.  I  don't  know. 

Mr.  Chertoff.  Since  we  are  talking  about  matters  that  you  re- 
member, it  relates  to  documents  in  Vince  Foster's  office,  I'm  going 
to  show  you  a  letter  of  April  6,  1994,  signed  by  you,  to  the  General 
Accounting  Office.  You  have  it  in  your  package.  It's  2  pages.  It's  a 
cover  letter  and  it's  a  series  of  responses  to  GAO  questions  for  Mrs. 
Clinton  relating  to  the  handling  of  the  Travel  Office  matter.  Is  that 
your  signature  on  the  bottom  of  the  cover  page? 

Mr.  Eggleston.  I'm  sorry,  Mr.  Chertoff,  I  haven't  found  it  yet. 

Mr.  Chertoff.  It's  at  the  end  of  the  Watkins'  memo. 

Mr.  Eggleston.  I'm  sorry,  since  I  was  looking,  Mr.  Chertoff,  I 
didn't  listen  to  your  question. 

Mr.  Chertoff.  I  will  give  you  the  question  again.  Is  that  your 
signature  on  the  bottom  of  the  page? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  It  says,  "Attached  please  find  written  responses 
to  the  questions  that  GAO  posed  to  Mrs.  Clinton."  Is  that  right? 

Mr.  Eggleston.  Correct. 

Mr.  Chertoff.  You  enclose  a  sheet  of  paper  that  is  entitled,  "Re- 
sponses to  GAO  questions  for  Mrs.  Clinton."  Right? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  Now  this  was  a  response  to  questions  that  were 
contained  on  a  page  which  I  think  is  also  in  your  package,  right 


258 

before  what  I  have  just  shown  you,  that  was  a  Hst  of  5  questions 
that  Greneral  Accounting  Office  posed  to  Mrs.  CUnton  about  the 
Travel  Office  firings;  is  that  right? 

Mr.  Eggleston.  Correct.  I  remember  doing  this. 

Mr.  Chertoff.  And  the  GAO  is  what? 

Mr.  Eggleston.  GAO  is  the  General  Accounting  Office,  which  is 
an  arm  of  Congress. 

Mr.  Chertoff.  It's  the  investigative  arm  of  Congress;  correct? 

Mr.  Eggleston.  It  does  audits.  It's  mostly  an  auditing  agency. 

Mr.  Chertoff.  Auditing  meaning  they  review  Government  oper- 
ations for  mismanagement  or  impropriety;  right? 

Mr.  Eggleston.  And  lots  of  other  things. 

Mr.  Chertoff.  You  understood  there  was  an  investigation  here 
about  the  handling  of  the  Travel  Office  matter  and  the  manner  in 
which  employees  were  discharged;  is  that  correct? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  You  knew  it  was  an  official  investigation? 

Mr.  Eggleston.  I  knew  it  was  an  investigation  that  the  General 
Accounting  Office  was  conducting. 

Mr.  Chertoff.  An  official  Government  agency;  correct?  It  wasn't 
a  press  inquiry.  It  was  from  an  official  Grovernment  agency? 

Mr.  Eggleston.  It  was  from  the  General  Accounting  Office,  sure. 

Mr.  Chertoff.  You  were  assigned  to  handle  this  with  Mrs.  Clin- 
ton; is  that  correct? 

Mr.  Eggleston.  Get  the  answers  to  the  questions? 

Mr.  Chertoff.  Yes. 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  You  sat  down  with  her? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  You  showed  her  the  questions? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  She  gave  you  the  answers? 

Mr.  Eggleston.  She  did. 

Mr.  Chertoff.  She  told  you  orally  what  the  answers  were? 

Mr.  Eggleston.  She  did. 

Mr.  Chertoff.  Did  you  have  a  back-and-forth  discussion  about 
how  to  characterize  the  answers,  or  how  to  write  them? 

Mr.  Eggleston.  At  the  time 

Mr.  Chertoff.  The  first  time  you  met  with  her  on  this. 

Mr.  Eggleston.  I  think  at  the  time  that  we  first  met  about  it, 
she  answered  the  questions  but  we  didn't  talk  about  the  language, 
how  I  would  answer  them. 

Mr.  Chertoff.  Well,  did  you  give  her  the  questions  in  advance? 

Mr.  Eggleston.  I  don't  remember  whether  I  gave  them  in  ad- 
vance or  brought  them  to  the  meeting,  but  we  discussed  the  actual 
questions  that  are  on  the  document  that  you  have  shown  me  at  the 
meeting. 

Mr.  Chertoff.  She  orally  gave  you  answers? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  You  wrote  them  down  on  a  yellow  pad  or  some- 
thing? 

Mr.  Eggleston.  Presumably. 

Mr.  Chertoff.  Did  you  have  a  back-and-forth  with  her  on  that 
occasion  about  what  the  answers  were  going  to  be? 
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Mr.  Eggleston.  We  talked  about  the  answers,  yes. 

Mr.  Chertoff.  Did  you  discuss  how  to  phrase  the  answers? 

Mr.  Eggleston.  We  discussed  what  the  answers  would  be.  I 
don't  know  whether  at  that  time  we  went  through  the  actual  words 
that  were  going  to  be  put  down  on  the  paper,  but  I  asked  her  ques- 
tions and  got — I  asked  her  these  questions  and  got  her  answers. 

Senator  Sarbanes.  Mr.  Chairman,  are  we  going  to  get  into 
Travelgate? 

The  Chairman.  No,  but  I'm  going  to  give  Counsel 

Senator  Sarbanes.  Well,  I  thought  Mr.  dinger  was  doing  that 
tomorrow? 

The  Chairman.  I  will  allow  Counsel  to  develop  this  line  for  sev- 
eral minutes  but  we're  not  getting  into  that.  Gro  ahead. 

Senator  Sarbanes.  What  are  we  doing  if  we're  not  getting  into 
Travelgate? 

The  Chairman.  We  are  not  but  I  will  allow  him  to  pursue  this 
line  of  questioning.  It  goes  to  what  Mr.  Eggleston  does,  what  he 
doesn't  do,  what  he  remembers  and  doesn't.  We're  going  to  pursue 
it.  Go  ahead. 

Mr.  Chertoff.  When  you  sat  down  with  Mrs.  Clinton  to  do  this, 
did  you  have  a  general  discussion  with  her  about  what  the  GAO 
is  investigating? 

Mr.  Eggleston.  I  don't  specifically  remember.  I'm  sure  I  told  her 
these  are  the  questions  that  we've  received  from  the  GAO.  That's 
more  detail  than  I  remember,  but  I  don't  have  any  recollection  that 
she  didn't  know  that  the  GAO  was  doing  an  investigation  into  the 
Travel  Office.  There  had  been  a  fair  amount  in  the  newspapers 
about  it. 

Mr.  Chertoff.  Was  there  any  other  lawyer  from  the  White 
House  Counsel's  Office  who  was  advising  Mrs.  Clinton  on  how  to 
respond  to  the  questions? 

Mr.  Eggleston.  I'm  the  only  one  that  I  know  of.  If  someone  else 
talked  to  her  about  the  answers  I  don't  know  about  it. 

Mr.  Chertoff.  As  far  as  you  know,  that  was  your  job,  to  deal 
with  the  issue  of  her  answers  to  GAO  questions;  right? 

Mr.  Eggleston.  Yes,  yeah. 

Mr.  Chertoff.  Now,  you  come  in  and  you  explain  to  her  what 
this  investigation  is  about,  Mr.  Eggleston? 

Mr.  Eggleston.  I'm  sorry,  Mr.  Chertoff? 

Mr.  Chertoff.  Did  you  have  any  discussion  with  her  about  what 
the  investigation  was  about? 

Mr.  Eggleston.  Mr.  Chertoff,  I  don't  really  remember,  but  you 
are  talking  as  if  this  would  be  the  first  time  she  would  have  heard 
of  it.  This  was  a  matter  that  had  been  in  the  press  by  April  1994, 
repeatedly. 

Mr.  Chertoff.  It  was  the  first  time  you  were  talking  to  her 
about  it;  right? 

Mr.  Eggleston.  Correct,  but  I  certainly  didn't  think  I  was  telling 
her  for  the  first  time  that  the  GAO  was  doing  an  investigation  into 
the  Travel  Office. 

Mr.  Chertoff.  When  you  get  your  answers  on  your  yellow  pad, 
you  write  them  down,  go  back  and  get  them  typed  up? 

Mr.  Eggleston.  Well,  I  typed  them. 

Mr.  Chertoff.  Yourself? 
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Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  Did  you  submit  the  typed  answers  back  to  her? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  What  did  she  do? 

Mr.  Eggleston.  She  called  me. 

Mr.  Chertoff.  And  she  called  you  in  for  a  meeting? 

Mr.  Eggleston.  No,  I  think — I  think  I  met  with  her  one  time. 
It's  possible  I  met  with  her  more  than  once  but  I  remember  meet- 
ing with  her  at  least  once  and  talking  with  her  once  on  the  phone 
after  she  had  gotten  the  message. 

Mr.  Chertoff.  After  getting  the  typed-up  version  she  spoke  to 
you  on  the  telephone? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  What  did  she  say? 

Mr.  Eggleston.  I  think  she  basically  said  that  the  answers  were 
fine  and  I  was  authorized  to  submit  them  to  the  CJeneral  Account- 
ing Office. 

Mr.  Chertoff.  Did  she  make  any  changes  in  the  answers? 

Mr.  Eggleston.  I  don't  remember  that  she  did. 

Mr.  Chertoff.  Are  you  quite  certain — this  is  an  important  ques- 
tion, Mr.  Eggleston.  Are  you  certain  that  the  answers  that  you  sub- 
mitted to  the  White  House  that  are  contained 

Mr.  Eggleston.  I'm  sorry,  submitted  to  the  GAO? 

Mr.  Chertoff.  I'm  sorry,  to  the  GAO  that  are  contained  on  the 
document  marked  "Responses  to  GAO  questions  for  Mrs.  Clinton," 
are  you  certain  that  those  answers  which  you  submitted  had  been 
reviewed  and  approved  by  Mrs.  Clinton? 

Mr.  Eggleston.  Yes.  I  mean,  I  don't  mean  to  be  corny  here,  un- 
less you  haven't  shown  me  the  ones — if  you  got  these  from  the 
GAO,  then  these — the  ones  I  submitted  to  the  GAO  were  approved 
by  Mrs.  Clinton. 

Mr.  Chertoff.  That  was  no  trick  question.  That's  what  I  wanted 
to  find  out. 

Mr.  Eggleston.  You  identified  it  as  so  important  I  wanted  to  be 
careful  in  my  answer. 

The  Chairman.  It's  no  trick  question.  That's  what  we  got  from 
the  GAO. 

Mr.  Chertoff.  What  you  sent  in  was  exactly  what  she  had  re- 
viewed and  authorized  by  her  to  send  in  as  her  answers;  is  that 
correct? 

Mr.  Eggleston.  Yes.  I  sent  these  in — I  did  not — I  sent  these  in 
after  getting  approval  from  her  that  these  were  her  answers. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you. 

Mr.  Eggleston,  in  view  of  the  importance  that  has  been  placed  on 
getting  the  notes  of  the  November  5th  meeting  and  all  of  the  back- 
ground about  these  hearings  today,  I  would  like  to  ask  you  some 
questions  about  that  meeting,  if  I  may. 

At  the  November  5th  meeting,  did  anyone  direct  you  to  attempt 
to  obtain  any  records  or  documents  from  any  other  Government 
agency,  including  the  Small  Business  Administration? 

Mr.  Eggleston.  No. 
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Mr.  Ben-Veniste.  The  request  that  was  made  by  Representative 
LaFalce  to  the  Small  Business  Administration  regarding  Capital 
Management  Services  was  made  prior  to  the  November  5th  meet- 
ing that  you  have  described;  is  that  so? 

Mr.  Eggleston.  Mr.  Ben-Veniste,  I  think  the  first— I  don't  know 
that  I  know  when  the  request  was  made.  I  think  that  the  first  time 
that  I  would  have  known  anything  about  it  was  November  6  or 
later,  because — which  would  be  the  day  after  this  meeting,  because 
I  think  that  it  was  reported  in  The  Washington  Post  on  Saturday, 
November  6  that  the  request  had  been  made,  and  I  don't  think  I 
had  any  other  knowledge  of  it. 

Mr.  Ben-Veniste.  You  don't  know  whether  you  had  any  knowl- 
edge as  you  sit  here  now,  but  do  you  accept  the  possibility  that 
since  the  request  by  Representative  LaFalce  was  made,  according 
to  The  Washington  Post  story  of  November  6,  on  November  4,  the 
day  before  your  meeting,  that  it  may  have  been  the  subject  of  a 
passing  commentary  at  the  meeting? 

Mr.  Eggleston.  I  don't  remember  that — Mr.  Ben-Veniste,  I  don't 
remember  that  the  request  from  Chairman  LaFalce  was  discussed 
at  the  meeting.  I  just  don't  remember  that.  By  that  time  in  the 
press  there  had — Mr.  Hale  had  been  indicted  in  late  September, 
there  was  a  lot  of  press  activity  and  issues  regarding  Judge  Hale 
that  had  been  in  the  press  by  November  5.  I  don't  actually  remem- 
ber, and  maybe  Mr.  Kennedy  does,  but  I  don't  remember  anybody 
discussing  the  LaFalce  request  at  the  November  5th  meeting. 

Mr.  Ben-Veniste.  Well,  whether  or  not  you  recall  it,  I'm  now 
putting  into  context  the  events  that  occurred  prior  to  this  meeting. 
And  of  course,  we  have  covered  all  of  this  in  prior  hearings  of  this 
Committee  to  some  extent.  But  the  chronology  of  events  is  that  on 
November  4,  Congressman  LaFalce  makes  the  request.  You  have  a 
meeting  on  November  5.  November  6  there's  a  news  story  about  it, 
about  the  LaFalce  request.  On  the  16th  you  received  documents. 

Now  putting  aside  your  very  precise  answers  to  the  questions 
that  were  put  to  you  by  my  colleague,  Mr.  Chertoff,  let's  try  to  just 
talk  in  a  nonlawyerly  way  about  this  for  a  moment.  You  antici- 
pated, if  I  understand  your  testimony,  that  there  might  be  a  press 
inquiry  that  day? 

Mr.  Eggleston.  November  16th? 

Mr.  Ben-Veniste.  Right. 

Mr.  Eggleston.  Yes. 

Mr.  Ben-Veniste.  And  therefore  you  wanted  to  give  Mr.  Lindsey 
some  notice  that  you  had  received  some  documents;  correct? 

Mr.  Eggleston.  Yes,  I  think  I  did. 

Mr.  Ben-Veniste.  Now  at  some  point  you  had  the  opportunity  to 
look  at  those  documents.  Do  you  remember  when? 

Mr.  Eggleston.  Sometime  during  the  day  on  the  16th. 

The  Chairman.  Possibly 

Mr.  Ben-Veniste.  Possibly  after  you  had  left  a  message  for  Mr. 
Lindsey? 

Mr.  Eggleston.  Possibly. 

Mr.  Ben-Veniste.  We  covered  in  a  hearing  some  weeks  ago  the 
substance  of  the  material  that  you  had  received.  It  was  the  subject 
of  testimony  from,  as  I  recall,  Mr.  Spotila,  Mr.  Foren,  and  then  we 
read  some  testimony  regarding  the  Department  of  Justice  take  on 
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these  documents.  And  my  recollection  is  that  these  documents  were 
in  all  respects  unremarkable;  is  that  correct? 

Mr.  Eggleston.  My  recollection  is  that  Mr.  Spotila  and  Mr. 
Teckler,  who  was  the  career  SB  A  official,  both  testified  that  they 
were  routine,  unremarkable  background  documents  and  not  sen- 
sitive. 

Mr.  Ben-Veniste.  So  that  all  this  discussion  and  questioning  in 
great  detail  about  whether  you  left  a  message  for  Mr.  Lindsey  and 
how  it  could  be  that  you  didn't  show  these  documents  to  him  be- 
cause the  message  said  on  it  important,  and  so  forth  and  so  on,  in 
the  context  of  what  this  material  turned  out  to  be,  was  that  any- 
thing significant  in  your  mind  that  you  didn't  show  it  to  Mr. 
Lindsey,  other  than  the  fact  that  you  didn't  show  it  to  him? 

Mr.  Eggleston.  No. 

Mr.  Ben-Veniste.  We  had  testimony  from  Mr.  Spotila  and  Mr. 
Foren  and  Mr.  Teckler,  I  believe,  that  before  the  SBA  released  the 
documents  to  Congressman  LaFalce,  they  self-censored  them,  they 
went  through  them  to  make  sure  that  they  were  not  releasing  any 
documents  that  were  sensitive  in  any  way.  Do  you  recall  that? 

Mr.  Eggleston.  I  do. 

Mr.  Ben-Veniste.  So  both  your  analysis  of  the  documents  when 
you  looked  at  them,  the  testimony  of  all  of  the  Small  Business  Ad- 
ministration officials  who  put  the  package  together,  and  indeed  the 
testimony  of  the  Department  of  Justice  career  people  who  asked 
you  to  return  them,  was  that  in  all  respects  these  documents  were 
not  sensitive,  they  were  not  remarkable,  there  were  no  smoking 
guns,  there  was  no  advantage  to  be  gained  by  looking  at  them,  and 
indeed  the  SBA  and  Justice  Department  investigations  were  in  no 
way  affected,  much  less  impeded,  by  the  fact  that  they  had  been 
turned  over  to  you  for  that  period  of  time;  is  that  correct? 

Mr.  Eggleston.  I  think  that's  right.  I  think  if  I  was  going  back 
to  see  Mr.  Lindsey,  and  particularly  given  the  first  note  I  was 
shown  by  Mr.  Chertoff,  it  was  probably  to  confirm  to  him  that 
there  was  nothing  particularly  sensitive  or  interesting  in  the  docu- 
ments. 

Mr.  Ben-Veniste.  And  the  testimony 

The  Chairman.  You  were  saying  there  was  nothing  interesting 
in  those  documents? 

Mr.  Lindsey.  I  saw  nothing  interesting  in  the  documents 

The  Chairman.  You  went  through  all  of  them? 

Mr.  Eggleston.  Yes. 

The  Chairman.  What  about  Susan  McDougal  wasn't  Master 
Marketing  important? 

Mr.  Eggleston.  Mr.  Chairman,  I  don't  remember  the  details  of 
the  documents.  I  remember  concluding 

The  Chairman.  You  know  Susan  McDougal  was  a  partner,  didn't 
you,  of  the  Clintons? 

Mr.  Eggleston.  I  knew  that  Susan  McDougal  was  a  partner. 

The  Chairman.  You  weren't  concerned  whether  an  illegal  loan 
had  been  made,  facilitated  by  Mr.  Hale?  And  I'm  going  to  ask  the 
time  be  put  back  on  my — on  the  Minority's  side.  You  weren't  con- 
cerned about  that  and  that  issue  never  came  up? 

Mr.  Eggleston.  Mr.  Chairman,  I  don't  think  anything  in  these 
documents  indicated  that  Mrs.  McDougal  had  made  an  illegal  loan 
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facilitated  by  anyone  so  these  documents — I  knew  the  issue  existed 
but 

The  Chairman.  You  knew  the  issue  existed? 

Mr.  Eggleston.  Of  course. 

The  Chairman.  You  were  concerned  about  that? 

Mr.  Eggleston.  This  was  one  of  the  allegations  that  was  in  the 
newspaper  by  then.  But  the  question  I  think  Mr.  Ben-Veniste 
asked  me  was  whether  these  documents  had  any  impact  on  that, 
and  my  recollection  is  they  were  not,  and  I  think  that  Mr.  Spotila, 
Mr.  Teckler,  Mr.  Foren,  and  I  think  some  depositions  from  Depart- 
ment of  Justice  people  all  came  to  the  same  conclusion. 

The  Chairman.  OK. 

Mr.  Ben-Veniste.  If  I  may,  Mr.  Chairman,  simply  remind  the 
Committee  of  the  testimony  of  the  Department  of  Justice  career 
people  who  looked  at  this.  George  Allen  Carver,  who  testified  on 
October  17,  1995,  at  page  80: 

Question:  Did  you  ever  learn  the  circumstances  under  which  these  documents 
were  transmitted  to  the  White  House,  and  what  happened? 

Answer:  My  impression  was  it  was  totally  innocent.  And  you  had  White  House 
staff,  who  were  interested  in  tracking  what  was  going  on  on  the  Hill,  for — because 
it  concerned  the  White  House.  So,  that  when  a  request  for  documents  went  over  to 
the  Small  Business  Administration,  they  wanted  a  set  of  that  documents  and  that 
a  set  of  those  documents  was  prepared. 

Then,  Irvin  Nathan  testified,  and  he  was  the  deputy  to  Phillip 
Heymann  who  was  the  Deputy  Attorney  General,  at  page  97  of  his 
testimony: 

Question:  Did  you  ever  come  across  any  evidence  that  might  have  led  you  to  feel 
that  there  was  an  improper  motive  in  the  White  House's  request  for  the  documents? 

Answer:  No.  Mr.  Eggleston's  explanation  was  reasonable  and  sensible  and  I  ac- 
cepted it  fully  and  had  no  reason  to  doubt  it. 

Let  me  go  on  to  the  other  points  regarding  the  November  5th 
meeting.  At  that  meeting,  did  anyone  employed  by  the  Government 
transmit  to  Mr.  Kendall,  or  anyone  not  employed  by  the  Gk>vern- 
ment,  any  information  of  a  confidential  nature  which  had  been  at- 
tained from  any  Government  agency? 

Mr.  Eggleston.  Not  that  I  know  of. 

Mr.  Ben-Veniste.  You  certainly  did  not? 

Mr.  Eggleston.  I  certainly  did  not. 

Mr.  Ben-Veniste.  At  the  time  of  the  November  5th  meeting,  I 
believe  you  had  stated  that  there  had  been  a  great  deal  of  informa- 
tion in  the  press.  Can  you  briefly  summarize  the  nature  of  that  in- 
formation? 

Mr.  Eggleston.  By  November  5th,  as  I  recall,  the  following  is- 
sues were  well  in  the  press.  Mr.  Hale  had  been  indicted  down  in 
Arkansas  in  late  September,  and  there  were  a  series  of  articles  in 
the  Arkansas  papers  about  that  indictment,  including  some  of  his 
allegations. 

The  Washington  area  and  The  New  York  Times  stories  began,  I 
think,  on  October  30th,  and  there  were  stories  October  30th  and 
then  by  The  New  York  Times  and  the  AP  and  The  Washington 
Post  and  The  Washington  Times,  divulging  nearly,  as  I  recall,  all 
the  issues  reflected  in  Mr.  Kennedy's  notes,  including  issues  about 
campaign  contributions,  issues  about  McDougal,  the  entire  issue 
related  to  Whitewater  and  whether  or  not  the  amount  of  the  in- 
vestment and  all  that  was  reappearing  again,  as  I  recall,  and  of 
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course  had  been  the  subject  of  substantial  press  attention  during 
the  campaign  in  March,  April  1992. 

My  general  recollection  is  that  by  the  5th,  there  had  been  4  or 
5  continuous  days  of  one  or  two  stories  in  all  the  major  papers, 
dealing  with  most  of  these  issues.  It  was  really — in  some  ways,  it 
was  the  reason  for  the  meeting. 

Mr.  Ben-Veniste.  You've  already  testified  that  no  one  requested 
that  anyone  prospectively  go  out  and  obtain  any  information  for 
transmittal  to  Mr.  Kendall.  Let  me  ask  you,  in  your  understanding, 
what  was  the  purpose  of  the  meeting? 

Mr.  Eggleston.  Mr.  Ben-Veniste,  by  November  5,  1993,  what 
had  been  made  public  essentially  was  that  there  was  a  criminal  in- 
vestigation, and  that  aspects  of  it  touched  on  the  President  and  the 
First  Lady,  not  that  they  were  subjects,  not  that  they  were  targets 
but  that  they  were  somehow  involved. 

It  became  important,  and  I  remember  talking  about  this  with 
Mr.  Nussbaum,  it  became  important  to  us  that  we  make  sure,  we 
and  the  White  House  make  sure  that  we  are  doing  the  appropriate 
role  and  that  there  are  things  that  we  can't  do.  And  the  purpose 
of  this  meeting  was,  and  I  remember,  the  purpose  of  this  meeting 
was  to  make  sure  that  the  President  and  First  Lady  had  private 
counsel  who  would  do  the  kinds  of  things  that  private  counsel  can 
do  in  connection  with  these  kinds  of  matters,  and  there  are  lots  of 
things  that  we  as  Gk)vernment  officials  can't  do.  And  we  in  the 
White  House  would  do  the  things  that  were  appropriate  for  Gov- 
ernment officials  to  do,  who  are  working  at  the  White  House.  But 
my  recollection  is  that  the  purpose  of  this  meeting  was  to  insure 
that  everybody  had  on  the  right  hat.  Because  by  November  5th,  it 
was  plain  that  this  was  going  to  be  a  problem  that  was  going  to 
require  private  counsel  by  the  President  and  the  First  Lady. 

So  that,  to  me,  was  the  first  goal  and  the  first  reason  to  have 
the  meeting.  The  second  then  was  to  bring  private  counsel  up  to 
speed  on  what  the  facts  were.  And  the  people  at  the  meeting  who 
essentially  knew  or  had  some  knowledge  of  what  the  facts  were, 
were  Mr.  Lyons  who  had  done  some  work  on  the  issue  during  the 
1992  campaign,  Mr.  Lindsey  who  had  known  the  President  for  a 
substantial  period  of  time,  and  to  some  extent  Mr.  Kennedy.  At  the 
time,  I  had  some  little  information  about  this.  I  guess  I  was  learn- 
ing as  well. 

Mr.  Ben-Veniste.  You  mentioned  a  division  of  labor,  and  that 
there  were  going  to  have  to  be  different  hats  worn  on  a  prospective 
basis  in  dealing  with  these  issues.  With  respect  to  press  inquiries, 
was  there  a  clear  demarcation  of  when  it  would  be  that  Mr.  Ken- 
dall would  handle  a  press  inquiry  and  when  the  White  House 
would  handle  a  press  inquiry? 

Mr.  Eggleston.  I  don't  remember  that  we  did  a  real  clear  de- 
marcation. I  think  it  was  our  view  that  it  was  perfectly  appropriate 
for  White  House  officials  to  continue  to  respond  to  press  inquiries. 
Because  of  the  nature  of  the  White  House,  those  kinds  of  questions 
get  thrown  at  the  President  at  photo  ops  when  he  gets  off  Air  Force 
One  and  the  like  and  we  couldn't  essentially  or — probably  not  Air 
Force  One,  probably  off  the  helicopter — but  that  we  couldn't  have 
the  White  House  out  responding  to  the  issues  and  there  were  other 
issues  that  Mr.  Kendall  would  be  responding  to. 
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I  don't  remember  a  real  clear  demarcation  but  I  do  remember  be- 
lieving it  was  perfectly  appropriate  for  the  White  House  to  continue 
to  respond  to  those  questions. 

Mr.  Ben-Veniste.  Were  there  other  areas  where  there  was  no 
clean  and  obvious  demarcation,  on  a  going  forward  basis,  that  the 
White  House  would  be  completely  out  of  it,  and  Kendall  would  as- 
sume authority  and  responsibility? 

Mr.  Eggleston.  Well,  to  the  extent  there  were  going  to  be  con- 
tacts with  law  enforcement  officials,  for  example,  I  mean,  that 
would  be  an  area — it  was  one  of  the  reasons  that  we  needed — not 
we,  the  President  and  the  First  Lady  needed  private  counsel.  That 
is  something  that  the  White  House  really  was  just  not  going  to  do, 
and  couldn't  do  things  like  calling  up  prosecutors  and  calling  up 
the  Department  of  Justice  and  saying  what's  the  status,  what's 
going  on,  how  is  this  happening? 

Those  were  the  kinds  of  functions  that  Government  officials 
working  in  the  White  House  really,  I  thought,  could  not  perform, 
so  that's  an  area.  Another  area  was  some  level  of  fact  development. 
I  thought  fact  development,  we  thought  some  level  of  fact  develop- 
ment was  not  appropriate  for  the  White  House  to  do  for  a  variety 
of  reasons,  not  only  inappropriateness  but  if  the  White  House  were 
to  start  contacting  witnesses,  we  would  start  reading  back  in  the 
paper  that  someone  from  the  White  House  had  called  someone  in 
Arkansas  to  talk  to  them  about  various  issues.  So  that  was  an  area 
probably  that  Mr.  Kendall  was  going  to  focus  more  on,  although 
there  was  some  knowledge  about  some  of  these  facts  within  the 
White  House,  and  obviously  we  weren't  going  to  close  our  eyes  to 
the  knowledge  in  the  White  House.  When  I  say  that,  I  principally 
mean  Mr.  Lindsey  who  had  been  involved  in  that  issue  for  quite 
some  time. 

Mr.  Ben-Veniste.  If  I  understand  your  testimony,  there  were 
some  areas  that  were  more  clearly  those  which  would  be  arrogated 
to  Mr.  Kendall  and  private  attorneys,  and  there  were  others  that 
were  not  so  clear.  And  I  take  it  there  were  some  understanding 
that  you  would  have  to  continue  to  communicate  with  one  another, 
that  is  the  White  House  lawyers  and  Mr.  Kendall  and  his  team  of 
lawyers,  as  issues  arose  on  a  going  forward  basis,  to  make  sure 
that  something  didn't  fall  between  the  cracks,  and  that  a  matter 
was  being  handled  in  the  most  appropriate  way  possible. 

Mr.  Eggleston.  I  think  that's  absolutely  accurate.  I  think  we 
anticipated  that  that  would  be  sort  of  a  first  communication,  but 
that  as,  over  time,  there  would  be  the  need  for  additional  commu- 
nications between  Counsel's  Office  and  Mr.  Kendall,  as  each  are 
appropriately  performing  their  own  function  in  this  matter. 

Mr.  Ben-Veniste.  Of  the  people  in  the  room  that  day,  how  many 
had  you  known  previously? 

Mr.  Eggleston.  Previous  to  that  day? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Eggleston.  Well,  I  knew  Mr.  Kendall  because  he  is  a  Wash- 
ington lawyer  and  I  know  him  from  being  around.  I  obviously  knew 
£dl  the  White  House  people  prior  to  that  day.  I  don't  believe  that 
I  had  met  Mr.  Lyons  before.  And  Mr.  Engstrom,  I  am  fairly  con- 
fident I  had  not  met  before. 
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Mr.  Ben-Veniste.  And  had  you  worked  with  Mr.  Kendall  on  any 
matter  prior  to  that  day,  other  than  generally  knowing  who  he 
was? 

Mr.  Eggleston.  I  don't  think  I  had  worked  on  a  particular  mat- 
ter with  him  that  I  remember  right  now.  I  know  him  from  being 
a  Washington  lawyer,  him  being  a  Washington  lawyer,  and  from 
his  prior  employment  actually. 

Mr.  Ben-Veniste.  Now  much  has  been  made  of  the  line  in  the 
notes,  and  I  am  referring  to  S  12534.  If  you  would  have  that  page 
in  front  of  you,  please. 

Mr.  Eggleston.  Is  that  the  typewritten  version? 

Mr.  Ben-Veniste.  Yes,  it  is.  You  have  that  handy? 

Mr.  Eggleston.  I  do,  sir. 

Mr.  Ben-Veniste.  Where  it  says,  '^Vacuum,"  and  then,  "Rose  Law 
files."  Let  me  ask  you  very  directly  because  this  is  an  important 
question.  Was  there  any  discussion  about  removing,  or  destroying, 
or  obliterating,  or  otherwise  making  unavailable  any  files  that 
were  believed  to  be  in  existence  at  the  Rose  Law  Firm  during  that 
meeting? 

Mr.  Eggleston.  Absolutely  not. 

Mr.  Ben-Veniste.  Your  prior  background  was  as  a  Federal  pros- 
ecutor; is  that  correct? 

Mr.  Eggleston.  That's  correct. 

Mr.  Ben-Veniste.  Would  you  have  tolerated  any  such  discussion 
had  such  discussion  arisen? 

Mr.  Eggleston.  I  would  not  have. 

Mr.  Ben-Veniste.  Did  you  have  any  reason  to  believe  at  the 
point  in  that  meeting  that  there  were  any  files  in  the  Rose  Law 
Firm  that  were  in  any  way  the  subject  of  interest  or  controversy 
at  that  time? 

Mr.  Eggleston.  I  don't  think  I  had  it  as  to  any  particular  files, 
no.  But  I  want  to  emphasize,  as  clearly  as  I  can,  there  was  abso- 
lutely no  discussion  at  that  meeting  of  anybody  destroying  any 
files.  I  would  not  have  tolerated  it,  Mr.  Kendall  wouldn't  have  tol- 
erated it.  I  had  known  Mr.  Nussbaum  for  a  period  of  time  before 
that.  He  would  not  have  tolerated  that.  That  conversation  did  not 
occur  at  this  meeting. 

Mr.  Ben-Veniste.  Mr.  Kennedy,  let  me  ask  you  to  look  at  those 
notes,  and  look  at  your  handwritten  notes,  which  are  at  page 
S  12523. 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Ben-Veniste.  I  feel  confident  I  am  not  asking  you  this  ques- 
tion for  the  first  time.  What  did  you  mean,  to  the  best  of  your  recol- 
lection, when  you  wrote  this  note — "Vacuum,"  space,  "Rose  Law 
files"? 

Mr.  Kennedy.  We  were  referring  to  at  the  meeting  that  there 
was  an  information  vacuum,  that  when  you  tried  to  get  your  arms 
around  Whitewater,  in  this  case  referring  to  the  real  estate  invest- 
ment, it  is  impossible  to  do.  The  records  were  a  shambles.  I  had 
personal  knowledge  of  that.  You  are  dealing  with  an  information 
vacuum. 

The  Rose  Law  files,  as  they  related  to  Whitewater  documents, 
would — if  you  had  gotten  your  hands  on  them,  they  would  not  have 
meant  anything  to  you  because  of  the  condition  of  the  records. 
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Mr.  Ben-Veniste.  Let  me  ask  you  very  directly  the  same  ques- 
tion I  asked  Mr.  Eggleston.  Did  you  or  anybody  at  that  meeting 
suggest  in  any  way,  shape  or  form  that  files  then  existing  at  the 
Rose  Law  Firm  should  be  destroyed  or  hidden  or  otherwise  made 
unavailable? 

Mr.  Kennedy.  Absolutely  not.  And  I  don't  have  a  prosecutorial 
background  but  I  wouldn't  have  tolerated  it  either. 

Mr.  Ben-Veniste.  Now  let  me  go  on  in  the  notes.  At  page  12535 
of  the  typed  notes — in  fact,  let  me  back  up  because  I  do  want  to 
cover  this  area  about  Mr.  Foster's  suicide.  I  guess  that  would  be 
on  the  first  page  of  the  typed  notes.  I  will  probably  get  a  thousand 
more  preprinted  postcards  for  asking  you  the  question.  But,  again, 
the  notation  with  respect  to  Mr.  Foster  on  the  bottom  of  page 
12529,  it  says,  "July  20th:  FBI  issued  subpoena  and  took  records 
of  municipal  judge  named  Hale."  Do  you  know  who  imparted  that 
information? 

Mr.  Kennedy.  It  had  been  in  the  press. 

Mr.  Ben-Veniste.  OK.  Now  it  is  inaccurate  in  a  couple  of  ways. 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  Do  you  now  know  why  it  is  inaccurate? 

Mr.  Kennedy.  Well,  the  records  that  were  taken  were  not  of 
David  Hale  as  a  municipal  judge  but  were  instead  the  records  of 
Capital  Services  Management,  which  is  an  SBIC  that  David  Hale 
owned  and  operated. 

Mr.  Ben-Veniste.  Indeed  the  FBI  didn't  issue  a  subpoena,  they 
are  not  in  the  business  of  issuing  subpoenas,  they  applied  for  a 
search  warrant  that  day,  and  obtained  a  search  warrant  which  was 
not  executed — that  means  it  wasn't  served — and  the  search  was  not 
conducted  until  the  next  day,  the  day  after  Mr.  Foster's  death. 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  So  while  there  was  speculation  because  of  the 
coincidence  of  these  two  events,  in  fact,  because  Mr.  Hale  was 
caught  flatfooted  by  the  FBI  on  the  21st,  the  presumption  is  that 
no  one,  including  Mr.  Hale,  had  any  prior  knowledge  that  he  was 
going  to  be  the  subject  of  a  search  that  would  occur  on  the  next 
day,  and  by  that  time,  of  course,  Mr.  Foster  had  committed  suicide. 

So  you  are  reporting  here,  I  take  it,  on  the  coincidence  between 
the  dates  of  the  Hale  search  warrant  and  Mr.  Foster's  death  as 
being  reported  in  the  press? 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  And  then  on  the  following  line,  which  is  per- 
haps provocative  if  you  don't  have  all  of  this  in  context,  is  the  word 
"Factor."  What  did  you  mean  by  that? 

Mr.  Kennedy.  Simply  that  the  coincidence  had  become  a  factor 
in  all  of  the  intense  speculation  surrounding  Vince's  suicide. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  information  contained 
on  page  S  12535  of  the  typed  notes,  where  it  says,  "Could  be  that 
JGT  is  target  of  RTC  referral."  Do  you  see  that? 

Mr.  Kennedy.  Yes,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  direct  this  question  to  Mr.  Lindsey.  If 
you  could  take  a  look  at  that  note.  Do  you  recall  how  you  came  to 
learn  that  information  as  of  November  5? 
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Mr.  LiNDSEY.  Yes,  sir.  I  believe  in  the  October  14th  meeting  that 
we  had  with  certain  people  from  the  Treasury  Department,  that 
they  indicated  that  Jeff  Grerth  had  indicated  that  to  them. 

Mr.  Ben-Veniste.  So  that  Jeff  Gerth,  again  being  the  reporter 
from  The  New  York  Times,  who  according  to  testimony  received  by 
this  Committee,  had  spent  the  days  talking  to  David  Hale,  had  ap- 
parently called  Mr.  DeVore,  was  it,  at  the  Treasury  Department? 

Mr.  LiNDSEY.  Yes,  sir.  Jack  DeVore. 

Mr.  Ben-Veniste.  And  had  provided  that  information  to  Mr. 
DeVore.  Did  you  regard  that  as  some  confidential  or  proprietary  or 
sensitive  information  of  the  Treasury  Department? 

Mr.  LiNDSEY.  No,  sir,  I  did  not.  In  fact,  a  memo  I  wrote  after  the 
October  14th  meeting,  which  this  Committee  has  had  and  which 
we  have  had  hearings  about,  clearly  states  in  the  second  para- 
graph, "Gerth,"  meaning  again  Jeff  Gerth,  "stated  that  to  his 
knowledge  President  Clinton  was  not  a  target  of  the  referrals  al- 
though Governor  Jim  Guy  Tucker  might  be." 

So  clearly,  you  know,  my  notes  that  were  written  shortly  after — 
my  typed  notes  written  shortly  after  that  meeting  indicated  that 
that  information  came  from  Jeff  Grerth  of  The  New  York  Times,  not 
from  any  confidential  source. 

Mr.  Ben-Veniste.  I  see  my  red  light  is  on,  so  we  will  yield  the 
time  back  if  we  have  additional  time.  I  think  this  is  a  good  point 
to  transfer. 

The  Chairman.  Before  I  turn  to  Senator  Bond,  Mr.  Kennedy,  let 
me  ask  you  to  look  at  your  notes  with  the  relevant  testimony,  and 
have  them  put  up  on  the  Elmo.  Your  handwritten  note  about  Rose 
Law  files,  the  "vacuum"  page. 

Mr.  Chertoff.  12523. 

The  Chairman.  Look  at  that  line,  starting  with  "vacuum,"  would 
you  read  that  for  me,  it  says,  "vacuum,"  what  else?  Read  it. 

Mr.  Kennedy.  It  says,  "Vacuum,"  space,  "Rose  Law  files,  White- 
water docs,"  dash,  "subpoena." 

The  Chairman.  What  did  you  mean  by  that? 

Mr.  Kennedy.  By  what,  Mr.  Chairman? 

The  Chairman.  What  did  you  mean  by  that  whole  thing? 

Mr.  Kennedy.  What  I  just  testified  about,  Mr.  Chairman. 

The  Chairman.  The  WTiitewater  documents  were  subpoenaed? 

Mr.  Kennedy.  They  were  not. 

The  Chairman.  Were  you  concerned  about  the  subpoena? 

Mr.  Kennedy.  We  did  not  anticipate  a  subpoena,  Mr.  Chairman, 
We  did  not  anticipate  a  subpoena,  Mr.  Chairman. 

The  Chairman.  If  you  did  not  anticipate  a  subpoena,  why  did  you 
put  that  down? 

Mr.  Kennedy.  We  did  not  have  an  expectation  that  a  subpoena 
would  be  issued. 

The  Chairman.  Then  the  question  is,  why  did  you  write  "White- 
water documents  subpoena"? 

Mr.  Kennedy.  The  discussion  was  that  if  a  subpoena  were  is- 
sued, files  that  had  once  been  at  the  Rose  Law  Firm  would  no 
longer  be  there,  with  regard  to  Whitewater. 

The  Chairman.  I  believe  that,  absolutely.  Let's  go  over  the  next 
one.  "Documents,  never  know  go  out,"  underlined.  Is  that  what  it 
says?  Read  it. 
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Mr.  Kennedy.  Yes,  sir.  Asterisk,  "Documents,"  with  an  arrow, 
"never  know  go  out." 

The  Chairman.  What  did  you  mean  by  that? 

Mr.  Kennedy.  I  was  talking  about  how  the  Whitewater  docu- 
ments, and  I  am  talking  about  the  Whitewater  corporate  records  as 
they  relate  to  Whitewater  as  a  corporation  and  with  regard  to  the 
real  estate 

The  Chairman.  Aren't  you  talking  about  the  Rose  Law  Firm  con- 
cerning documents? 

Mr.  Kennedy.  Rose  Law  Firm  policy? 

The  Chairman.  Wasn't  there  a  policy? 

Mr.  Kennedy.  What  policy,  Mr.  Chairman? 

The  Chairman.  A  policy  that  the  documents  would  not  go  out? 
Did  you  hear  the  testimony  of  your  former  partner  last  week? 

Mr.  Kennedy.  Not  all  of  it,  no,  sir. 

The  Chairman.  You  heard  the  testimony  relating  to  Mr.  Foster 
coming  to  him  and  asking  him  to  remove  certain  documents  and 
to  give  them  to  him,  the  file?  Do  you  remember  that? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  This  was  unusual  wasn't  it? 

Mr.  Kennedy.  Well. 

The  Chairman.  Weren't  you  the  managing  partner  then? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  You  were  the  managing  partner? 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  Now  wait  a  minute.  I  ask  the  questions. 

Mr.  Kennedy.  Yes,  sir,  I  understand  that. 

The  Chairman.  Did  you  have  a  policy  relating  to  what  files  and 
documents  could  or  couldn't  be  removed  from  the  firm? 

Mr.  Kennedy.  I  don't  believe  we  had  a  written  policy  on  it  at 
that  time,  no,  sir. 

The  Chairman.  Did  you  have  a  policy? 

Mr.  Kennedy.  Yes,  sir,  generally  understood,  yes. 

The  Chairman.  What  was  the  policy? 

Mr.  Kennedy.  Without  the  client's  consent,  documents  shouldn't 
be  removed  from  the  firm. 

The  Chairman.  So,  doesn't  this  refer  basically  to  that  policy, 
"Documents,"  arrow,  "never  know  go  out"? 

Mr.  Kennedy.  Absolutely  not,  Mr.  Chairman. 

The  Chairman.  What  does  it  mean? 

Mr.  Kennedy.  It  relates  to  the  fact  that  there  is — as  far  as  I 
know,  still  is — a  mystery  about  how  the  Whitewater  documents — 
again  I  wish  to  stress  these  are  the  corporate  records  and  real  es- 
tate records  relating  to  Whitewater  as  an  investment — got  from  the 
Rose  Law  Firm  to  the  campaign  in  1992. 

The  Chairman.  You  didn't  know  that  your  partner,  Mr.  Foster, 
had  asked  for  them?  You  didn't  know  that? 

Mr.  Kennedy.  Mr.  Chairman,  these  are  apples  and  oranges.  Yes, 
sir. 

The  Chairman.  You  didn't  know  that  some  of  these — what  about 
the  billing  records? 

Senator  Sarbanes.  Let  him  answer. 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  Did  you  ask  for  the  files  on  Madison? 
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Mr.  Kennedy.  I  did  not. 

The  Chairman.  Then  how  you  did  you  know  there  were  no  files? 

Mr.  Kennedy.  Mr.  Chairman,  you  are  confusing  apples  and  or- 
anges. I  wish  to  state  again,  if  you  will  allow  me  to  answer,  that 
what  we  are  talking  about  here  are  the  Whitewater  records  relat- 
ing to  Whitewater  as  a  corporation  and  the  real  estate  records  to 
Whitewater's  actual  real  estate.  These  did  not  relate  to  Madison 
files  as  they  were  described  in  Mr.  Massey's  testimony. 

The  Chairman.  Did  you  know  that  Mr.  Foster  was  looking  for 
the  Madison  files? 

Mr.  Kennedy.  I  was  aware  that  Mr.  Foster  was  looking  for  the 
Madison  files  during  the  1992  campaign,  yes,  sir. 

The  Chairman.  Did  you  know  he  took  them  to  the  campaign? 

Mr.  Kennedy.  No,  sir,  I  am  not  aware  of  that. 

The  Chairman.  You  were  surprised  when  you  heard  for  the  first 
time  last  week  that  Mr.  Foster  took  the  files  to  the  campaign? 

Mr.  Kennedy.  Mr.  Chairman,  I  did  not  hear  all  of  Mr.  Massey's 
testimony.  I  don't  know  if  he  testified  about  that,  about  that  as  a 
fact  or  not. 

The  Chairman.  Did  you  know  about  this  prior  to  last  week? 

Mr.  Kennedy.  Know  about  what,  Mr.  Chairman? 

The  Chairman.  That  the  Madison  files  were  brought  to  the  cam- 
paign committee  and  that  Mr.  Foster  was  the  person  who  asked  for 
them? 

Mr.  Kennedy.  Mr.  Chairman,  I  was  aware  at  the  time  that  Mr. 
Foster  was  looking,  on  behalf  of  the  law  firm,  at  the  Madison  rep- 
resentation, so  that  the  law  firm  could  make  a  response  to  the  is- 
sues that  had  come  up  in  the  campaign. 

The  Chairman.  Do  you  know  that  the  campaign  acquired  posses- 
sion of  the  files? 

Mr.  Kennedy.  I  do  not  know  that  for  a  fact,  no,  sir. 

The  Chairman.  You  still  don't  know  that  for  a  fact? 

Mr.  Kennedy.  I  still  don't  know  that  the  campaign  actually  got 
the  Madison  records. 

The  Chairman.  You  weren't  aware  they  were  removed? 

Mr.  Kennedy.  No,  sir. 

The  Chairman.  Let  me  ask  you  about  the  next  line.  You  said, 
"Documents,  never  know  go  out,"  and  then  the  next  line  is 

Mr.  Kennedy.  Say  that  again,  Mr.  Chairman? 

The  Chairman.  The  next  line,  would  you  read  the  next  line? 
There  is  a  word  that's  underlined  twice. 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  I  am  waiting  for  this  one. 

Mr.  Kennedy.  I  bet  you  are.  There  is  a  long  answer  to  this  one. 

The  Chairman.  Creative  answer.  Go  ahead. 

Mr.  Kennedy.  Characterize  it  as  you  wish. 

The  Chairman.  If  it  is  what  has  been  reported  in  the  media 
through  spokespeople,  we  will  let  the  general  public  decide,  as  well 
as  Members  of  the  Committee. 

Mr.  Kennedy.  I  am  totally  comfortable  with  that. 

The  Chairman.  What  is  the  next  word? 

Senator  Sarbanes.  Let  him  respond. 

Mr.  Kennedy.  When  I  typed  the — what  is  in  front  of  you  is  the 
typed  version  of  these  notes.  It  was  done  at  the  request  of  my  coun- 
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sel,  long  before  any  of — either  one  of  us  knew  that  these  notes 
would  ever  become  public.  It  was  done  at  the  request  of  my  coun- 
sel. This  won't  surprise  anybody  in  this  room.  My  handwriting  is 
difficult  to  read.  But  it  was  done  on  a  quick  and  dirty  basis,  it  was 
not  done  with  the  expectation  that  I  would  be  answering  questions 
about  these  notes. 

And  as  anyone  who  has  examined  them  against  the  handwritten 
notes,  the  actual  notes  themselves,  I  dropped  some  lines,  I  left 
some  words  out.  I  did  not  do  a  perfect  job. 

One  of  the  things  that  I  have  found  most  aggravating  about  the 
press  reports  and  the  commentary  on  these  notes  is,  after  the  word 
"quietly"  in  the  typewritten  version  there  is  a  question  mark,  put 
there  by  me  because  I  wasn't  sure  at  the  time  whether  the  word 
was  "quietly"  or  "quality." 

That  question  mark  has  never  appeared  in  anybody's  commen- 
tary or  in  any  press  reports — that's  something  I  have  to  live  with — 
but  that  question  mark  is  there.  And  the  word  is  not  "quietly,"  it 
is  "quality."  I  have  taken  a  magnifying  glass,  applied  it  to  the  origi- 
nals and  that  is  the  word. 

Now  that  ties  in  with  the  discussion  about  the  quality  of  the 
Whitewater  records  that  I  once  had  in  my  possession,  received  from 
Mrs.  Clinton. 

The  Chairman.  "Vacuum  Rose  Law  files."  What  does  that  mean? 

Mr.  Kennedy.  The  words  stand  not  as  a  complete  sentence,  Mr. 
Chairman,  or  not  as  even  a  complete  phrase.  The  word  "Vacuum" 
stands  by  itself.  There  is  a  space  between  it  and  "Rose  files." 

The  Chairman.  What  does  it  mean? 

Mr.  Kennedy.  If  you're  referring  to  the  handwritten  notes. 

The  Chairman.  What  does  it  mean? 

Mr.  Kennedy.  As  I  previously  testified,  Mr.  Chairman,  it  refers 
to  the  fact  that  surrounding  the  Whitewater,  again  the  real  estate 
investment,  the  Whitewater  corporation,  there  was  and  is  an  infor- 
mation vacuum. 

The  Chairman.  How  much  time  did  you  spend  discussing  White- 
water during  this  meeting — no,  I  will  withdraw  that.  We  will  get 
back  to  that  later  because  we  need  more  time  to  develop  this.  I 
have  impinged  on  my  colleague's  time,  and  I  will  ask  that  he  be 
given  additional  time  and  I  will  give  additional  time  to  this  side. 

Senator  Bond. 

OPENING  STATEMENT  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

I  have  some  general  comments  I  am  going  to  make,  perhaps  later 
on,  but  what  time  has  been  allocated  to  me  now? 

The  Chairman.  The  full  10  minutes  and  I  will  give  to  the  other 
side  the  additional  time.  I  think  we  used  about  6  or  7  minutes  so 
we  will  give  16  to  17  minutes  to  the  other  side. 

Senator  Bond.  With  that,  let  me  go  back  and  begin  with  some 
things  I  wanted  to  set  out  first,  because  a  number  of  things  have 
gone  on,  Mr.  Chairman,  there  has  been  controversy  around  these 
hearings,  and  I  wanted  to  clarify  a  few  things  before  I  actually  get 
into  the  questions. 

Now  what  we  have  before  us  are  issues  surrounding  the  so-called 
Kennedy  notes  requested  by  the  Committee  last  fall.  There  was  a 
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claim  by  the  White  House  of  attorney-cUent  privilege.  We  went  to 
the  full  Senate  to  enable  the  Senate  Counsel  to  go  forward  with  the 
subpoena.  Then,  a  couple  of  days  afterwards,  as  a  matter  of  fact, 
and  I  think  on  the  Friday  before  Christmas,  the  documents  were 
handed  out  along  with  annotations  to  the  press.  I  assume  that  this 
action  really  ends  any  claim  of  privilege  to  the  information  so  re- 
leased to  the  press;  is  that  correct? 

The  Chairman.  That's  correct. 

Senator  Bond.  Second,  over  the  past  10  days  or  so,  the  White 
House  has  discovered  two  long-lost  documents,  one  the  Watkins' 
memo  dealing  with  the  Travel  Office  firings  and  what  may  or  may 
not  be  the  First  Lady's  role;  and  the  other,  the  Rose  Law  Firm  bill- 
ing records  which  have  been  under  subpoena  for  2  years;  is  that 
accurate? 

The  Chairman.  That  is  correct. 

Senator  Bond.  Third,  the  sudden  discovery  of  long-lost  docu- 
ments coupled  with  what  they  actually  say  has  attracted  a  good 
deal  of  attention  from  the  investigators  and  the  media.  And  I  can 
tell  you  from  being  among  the  people  I  represent,  they  are  begin- 
ning to  ask  to  know  what  these  documents  mean  and  why  they 
suddenly  appear,  or  reappear. 

But  the  thing  that  has  been  troubling  to  me — I  saw  in  the 
Associated  Press  an  article  last  week  expressing  concern  about  the 
possible  political  impact,  the  White  House  and  the  Democrats  are 
vigorously  counterattacking.  This  is  something  that  we  have  seen, 
unfortunately,  in  this  Committee  when  the  White  House  put  out 
talking  points,  used  by  both  our  colleagues  in  this  Committee  and 
on  the  other  side,  to  savage  Jean  Lewis,  the  RTC  investigator. 

Now,  Mr.  Chairman,  regrettably  it  appears  that  you've  become 
the  target  this  month.  Some  of  the  more  polite  quotes,  I  gather, 
they  have  called  you  a  political  assassin  and  this  from  a  $500  an 
hour  attorney  who  represents  the  President.  And  the  White  House 
itself  has  called  you  a  classic  political  henchman.  I'm  sorry.  I 
strongly  disagree  with  those,  but  I  take  it,  your  critics  are  unhappy 
that  the  public  is  beginning  to  ask  questions  about  that. 

But  I  think  the  climax  of  all  this  occurred  last  Thursday  as  the 
Committee  attempted  to  question  Mr.  Massey  of  the  Rose  Law 
Firm,  to  get  at  the  bottom  of  how  the  Rose  Law  Firm  came  to  rep- 
resent Madison  Guaranty  as  a  client.  In  the  middle  of  that  testi- 
mony, I  have  seen  reported  that  the  Chairman  of  the  Democratic 
National  Committee  read  a  prepared  speech  in  which  he  called  all 
of  this  activity  the  first  salvo  in  the  1996  campaign,  continued  to 
lash  out  at  what  he  called  the  Majority's  recent  outlandish  allega- 
tions and  innuendoes. 

If  this  is  the  road  we  are  going  down,  there  are  a  few  observa- 
tions I  think  that  need  to  be  made  for  the  record.  The  Senate  has 
overwhelmingly  voted  to  authorize  the  funding  of  this  Committee 
and  the  scope  of  the  investigation.  I  believe  the  vote  was  97  to  2 
with  Senator  Simon,  a  Member  of  this  Committee,  voting  no,  voting 
for  the  Resolution,  and  everybody  said  we  want  to  get  at  the  truth. 
In  fact,  our  distinguished  Ranking  Member  reemphasized  the  need 
for  us  to  be  thorough.  He  subscribed  to  the  objective  of  fair,  com- 
prehensive, and  thorough  hearings. 
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But  now  as  we  enter  the  so-called  Arkansas  phase  of  this  inves- 
tigation, in  which  the  actions  of  the  President  and  the  First  Lady 
in  their  roles  as  Governor,  Rose  Law  Firm  partner  and  business 
partner  of  Jim  McDougal  in  Whitewater  are  being  developed,  we 
are  trying  to  determine  what,  if  any,  knowledge  or  involvement  the 
Clintons'  may  have  had  with  the  various  criminal  activities,  or  per- 
haps liability  in — incurring  activities,  were  happening  in  which 
they  were  engaged  with  David  Hale's  SBA  company.  Capital  Man- 
agement Services  and  its  illegal  loans,  or  Jim  McDougal's  failed 
S&L,  Madison  Guaranty  and  its  failed  loans. 

Now  the  questions  we  are  trying  to  pursue  are — Did  they  have 
any  knowledge  of  these  activities?  Did  the  Clintons  provide  any  as- 
sistance, either  wittingly  or  unwittingly,  in  the  perpetuation  of 
fraudulent  activities?  Did  they  improperly  pressure  regulators  to 
prop  up  a  failing  S&L,  either  in  Washington  or  in  Little  Rock?  Was 
there  pressure  applied  to  David  Hale  to  make  illegal  loans  to  prop 
up  the  activities  of  Mr.  McDougal?  Were  they  aware  of  the  illegal 
contributions  made  by  McDougal  to  the  Clinton  gubernatorial  cam- 
paign? What  happened  at  the  Bank  of  Perry  Valley?  Was  their  land 
deal,  Whitewater  Development,  propped  up  illegally  by  diversion  of 
funds  from  Madison?  And  were  there  tax  write-offs  improperly  or 
illegally  taken? 

And  then  the  thing  that  brought  the  controversy,  how  the  sworn 
statements  and  the  other  public  statements  square  with  the  facts 
and  with  the  information  that  continues  to  be  developed  by  this 
Committee. 

I  don't  think  anyone  disputes  that  there  was  criminal  activity  at 
Mr.  Hale's  company,  CMS.  Then  the  trials  of  Mr.  McDougal,  Mrs. 
McDougal,  and  the  current  Arkansas  Governor,  Jim  Guy  Tucker, 
on  conspiracy  and  fraud  charges  won't  begin  for  a  couple  of  months, 
there  are  other  participants  in  Madison  Guaranty  who  have  been 
convicted. 

I  think  people  ought  to  understand  that  this  Committee  has  been 
assigned  a  serious  task  by  the  Senate  and  has  hired  serious  profes- 
sionals to  assist  us  in  fulfilling  the  responsibilities.  But  given  some 
of  the  comments,  it  is  very  disappointing  to  see  that  we  are  going 
from  searching  for  the  truth  to  not  what  I  would  call  the  first  shots 
of  the  1996  campaign,  but  perhaps  by  some  a  defend  to  the  last 
ditch  campaign  of  attack,  and  its  ABC's  are  attack  the  messenger, 
blur  the  issues,  create  delays  and  diversions. 

I  think  for  this  Committee  to  do  the  job  right,  we  have  to  match 
up  the  written  record,  the  testimony,  and  the  actions  of  all  the  par- 
ties. Individual  questioners  should  be  skeptical  of  evidence  and  tes- 
timony, and  must  ask  the  probing  questions  that  should  be  asked. 
As  contradictions  occur,  we  have  to  weigh  the  records  made  at  the 
time,  and  judge  the  truthfulness  of  the  witnesses,  do  they  have  a 
reason  to  lie;  do  they  have  a  greater  reason  to  tell  the  truth,  and 
then  make  a  judgment. 

As  time  goes  on  and  facts  are  ascertained,  then  I  think  we  can 
draw  some  initial  conclusions.  But  when  memories  continually  fail 
at  key  junctures,  and  when  documents  appear  after  the  fact, 
records  are  lost  and  then  refound,  people  tell  us  they  lied  to  their 
diaries,  they  don't  recognize  their  own  voice  on  tape  recordings, 
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don't  remember  their  own  notes,  it  becomes  a  little  bit  like  a  series 
of  my  dog  ate  the  homework  excuses. 

I  think  that  we  need  to  pursue  all  of  these  questions,  and  there 
have  been  some  very  good  questions,  and  I  just  refer  to  the  ques- 
tions last  August  that  Senator  Kerry  asked  of  Bernie  Nussbaum, 
some  very  persuasive  and  very  important  questions;  that  is,  will 
they  move  the — the  inquiry  along,  but  last  week  we  saw,  instead 
of  questioning,  what  appeared  to  be  a  counterattack,  and  an  attack 
on  you,  Mr.  Chairman,  and  I  don't  think  that  serves  any  purpose. 

I  am  troubled  that  after  all  of  the  months  and  months  of  testi- 
mony, and  reviewing  the  record,  where  there  are  some  tremen- 
dously glaring  differences,  anytime  anybody  says  there  are  glaring 
differences  or  questions  the  veracity  of  the  witnesses,  the  public 
statements  are  characterized  as  outlandish  or  repugnant  or  vitu- 
perative. I  think  the  time  has  come  when  we  realize  there  are  some 
very  serious  issues  here  which,  if  they  are  not  being  considered 
very  carefully  by  the  Special  Counsel,  which  I  hope  they  are,  need 
to  be  aired  out  and  need  to  be  brought  in  public  so  that  we  can  find 
out  what,  in  fact,  was  going  on  in  the  White  House. 

I  didn't  ask  for  the  assignment  to  be  on  this  Committee,  I  have 
plenty  of  other  things  to  do.  But  I  think  that  we  ought  to  stay  on 
the  track  without  attacking  Members  of  this  Committee  when  they 
pursue  legitimate  lines  of  questions,  and  demand  answers  to  those 
questions. 

I  thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Mr.  Simon.  Thank  you.  Senator  Sarbanes,  Mr.  Chairman. 

Just  a  few  comments  and  then  I  will  yield  the  balance  of  my  time 
to  Mr.  Ben-Veniste. 

Number  one,  when  we  start  asking  questions  about  the  Travel 
Office,  that's  not  within  the  jurisdiction  of  this  Committee.  I  am 
not  saying  it  is  not  a  proper  question  for  some  Committee  to  ask, 
but  that's  not  part  of  our  responsibility. 

Number  two,  when  my  friend  and  colleague,  Senator  Kit  Bond, 
says  that  we  received  information  on  Jean  Lewis  from  the  White 
House,  my  belief  is — and  I  would  stand  to  be  corrected  by  either 
Senator  D'Amato  or  Senator  Sarbanes — my  belief  is  that  is  not  ac- 
curate, that  the  information  we  received  on  Jean  Lewis  came  as  a 
result  of  a  subpoena  from  this  Committee,  not  any  information  that 
was  leaked  to  us  from  the  White  House. 

Senator  Bond.  Mr.  Chairman,  if  I  might  satisfy  my  colleague's 
concern.  The  Associated  Press 

The  Chairman.  With  the  indulgence  of  my  colleague- 


Senator  Bond.  — reported  the  information — the  4-,  5-page  docu- 
ment on  how  to  attack  Ms.  Jean  Lewis  was  put  out  by  the  White 
House,  or  ABC. 

Senator  Sarbanes.  Not  put  out  to  this  Committee  or  to  the  Mem- 
bers of  this  Committee. 

Senator  Bond.  It  was  put  out  by  the  White  House. 
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Senator  Sarbanes.  Not  to  us.  The  Senator  mentioned  the  House 
and  then  he  mentioned  this  Committee  and  the  Members  of  this 
Committee,  and  the  latter  part  of  that  statement  is  not  correct. 

Senator  Bond.  But  what  I  said  was  it  was  used,  and  it  was  put 
out  by  the  White  House  as  identified  by  ABC.  I  apologize. 

Senator  Sarbanes.  Not  used  by  us.  It  wasn't  part  of  our  effort. 

Mr.  Ben-Veniste.  Let  me  clear  that  up,  if  I  may,  Senator 

Senator  Bond.  I  can't  jump  into  your  minds.  I  can  tell  you  that 
ABC  did  point  out  that  the  attack  sheets  were  put  out  by  the  White 
House. 

Mr.  Ben-Veniste.  Whatever  might  have  been  put  out  by  the 
White  House,  let  me  assure  you  now  publicly,  Senator  Bond,  as  I 
did  privately  previously  when  you  first  raised  this,  that,  as  far  as 
the  Minority  preparation  is  concerned,  I  have  been  doing  this  kind 
of  work  for  more  than  25  years,  and  good,  bad,  or  indifferent  as  my 
reviews  may  be,  the  work  was  our  work,  and  it  was  not  received 
from  anybody  else. 

Senator  Simon  is  correct  that  we  had  received  information  which 
formed  the  basis  for  cross-examination  of  Ms.  Lewis  on  the  basis 
of  subpoenas  and  requests  for  information.  And  indeed  at  the  end 
of  the  day.  Senator  D'Amato  congratulated  the  Republican  U.S.  At- 
torney, Mr.  Banks,  for  resisting  the  pressure  Ms.  Lewis  had  put  on 
his  office  to  try  to  initiate  some  kind  of  inquiry  that  would  be  pub- 
licized prior  to  the  1992  election. 

Let  me  tell  you  and  reassure  you.  Senator  Bond,  as  I  have  before, 
that  the  work  that  this  Committee  has  done,  on  the  Minority  side, 
is  our  work  and  ours  alone. 

Senator  Bond.  Mr.  Ben-Veniste,  that  just  leads  me  to  another 
thing  that's  been  bothering  me.  Could  you  provide  for  the  record 
or  advise  us  precisely  what  steps  you  took  or  were  taken  at  your 
direction  to  recover  from  the  tape  or  the  disks,  or  whatever  is  used 
in  those  machines,  by  Ms.  Lewis,  the  letter  in  which  she  made  dis- 
paraging comments  and  which  was  utilized  extensively  in  cross-ex- 
amination? How  did  you  manage  to  get  that  off  of  supposedly  an 
erased  tape? 

Mr.  Ben-Veniste.  Well,  there  is  a  whole  book  out  now  that  is 
called  the  White  House  E-mails  which  is  a  compendium  of  all  the 
E-mails  that  were  collected  from  the  Bush  Administration  and 
were  used  in  the  Iran-Contra  and  other  investigations.  And  Joseph 
DiGenova  in  his  report,  relating  to  the  Passport  Office  investiga- 
tion, similarly  reports  at  some  length  that  E-mail  that  has  been  de- 
leted can  be  recovered  if  there  is  nothing  that's  recorded  over  it. 
Similarly — and  although  people  who  know  me  know  that  it  was  not 
me  personally  who  pressed  the  button  that  says  undelete — that's 
all  it  takes  to  get  a  message  that  somebody  has  deleted. 

In  this  case,  we  made  every  effort  to  refresh  the  witness's  recol- 
lection, not  to  bring  out  anything  in  the  content  of  that  letter  that 
might  be  embarrassing  to  the  witness,  only  the  evidence  of  pre- 
existing bias. 

Senator  SiMON.  Mr.  Chairman,  I  may  need  a  minute  or  two  extra 
here. 

The  Chairman.  Certainly. 

Senator  Simon.  When  Senator  Bond  and  others  said  memories 
continue  to  fail,  I  completely  understand.  When  Mr.  Eggleston  says 
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1  can't  remember  on  a  meeting  2  years  ago,  and  we  go  through  the 
same  thing  on  phone  calls  that  people  make,  2,  2V2  years  ago,  I 
think  it  is  understandable.  If  someone  asked  me  about  a  meeting 

2  years  ago,  or  any  Member  of  this  Committee,  I  think  we  are  fre- 
quently not  going  to  be  able  to  remember  details  of  a  meeting  2, 
IV1  years  ago. 

Then  finally,  ultimately,  we  are  going  to  have  to  make  some 
judgments.  I  think  there  are  two  basic  questions:  One,  has  the 
White  House  used  good  judgment  in  reluctance  to  disclose  certain 
notes  and  information?  And  here,  my  conclusion  is  that  some  good 
judgment  was  not  used,  and  that  the  White  House  would  have  been 
wise  to  be  very  candid,  very  up  front,  right  at  the  beginning. 

Then  there  is  a  second  fundamental  question,  and  this  is  one  the 
American  people  are  very  much  interested  in:  Has  there  been  ille- 
gal or  unethical  conduct  on  Whitewater,  by  either  President  Clin- 
ton or  Hillary  Clinton?  And  there,  my  conclusion  on  the  basis  of  all 
these  days  of  testimony  and  mountains  of  documents,  is  there  has 
been,  so  far  as  we  know,  no  illegal  or  unethical  activity  on  the  part 
of  the  President  or  Mrs.  Clinton. 

I  yield  the  balance  of  my  time  to  Mr.  Ben-Veniste. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  say  that  I  hope 
Senator  Bond's  statement  is  meant  to  get  the  Committee  on  a 
course  of  a  fair  and  thorough  and  objective  inquiry.  What  has  been 
happening  here,  as  Anthony  Lewis  pointed  out  in  The  New  York 
Times  over  the  weekend — I  ask  that  his  article  be  included  in  the 
record — is  a  constant  stream  of  accusations.  We  are  told  that  the 
documents  are  going  to  show  something  terrible  or  a  witness  com- 
ing before  the  Committee  is  going  to  show  something  terrible,  then 
they  come  before  the  Committee,  and  there  is  no  smoking  gun 
there.  It  is  not  borne  out  by  the  testimony,  and  of  course  that  never 
catches  up  with  the  initial  assertion. 

I  made  a  strong  plea  the  other  day  that  we  ought  to  get  the  facts 
first,  and  judgment  later.  We  have  seen  a  constant  process  of  judg- 
ment first.  And  then  when  we  comment  here  before  the  witness 
table  to  get  the  facts,  we  find  that  the  judgment  was  not  warranted 
by  the  facts.  The  facts  don't  support  the  judgment. 

We  have  Mr.  Kennedy  here  today.  He  has  given  his  view  of  what 
his  notes  meant.  It  was  asserted  and  widely  disseminated  that  he 
had  said  that  the  Rose  Law  Firm  ought  to  be  vacuumed,  in  terms 
of  they  ought  to  be  cleaned  out.  Now,  he  has  testified  unequivocally 
here  today  that  that  was  not  the  case;  is  that  correct? 

Mr.  Kennedy.  Absolutely,  Mr.  Sarbanes. 

Senator  Sarbanes.  So  his  testimony  is  that  the  use  of  the  word 
"vacuum"  was  to  point  out  there  was  a  vacuum  in  the  Rose  Law 
Firm,  that  this  information  was  not  there  and  not  available. 

He  wrote  the  notes  and  this  is  his  explanation.  Now,  you  know, 
in  any  event,  a  careful  inquiry  would  not  have  presumed  an  inter- 
pretation and  broadly  disseminated  it.  A  careful  inquiry  would 
have  awaited  the  testimony  about  what  those  notes  meant,  and  we 
have  seen  repeated  examples  of  that  occur.  And  I  think  to  the  ex- 
tent that  it  occurs,  it  undermines  the  commitment  of  this  Commit- 
tee to  do  a  fair  and  balanced  and  objective  inquiry. 

Now,  you  can  launch  an  attack,  and  of  course,  that's  being  done, 
but  on  the  other  hand,  it  seems  to  me  our  basic  responsibility  to 
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the  American  people  is  to  get  out  the  facts  and  to  find  out  whether 
there  is  anything  there.  And  this  drumbeat  of  accusations,  which 
are  highly  hyped  and  publicized,  then  we  have  this  thing  where 
Kendall  returned  these  Madison  files,  it  was  then  asserted  where 
they  had  come  from  Foster's  office. 

So  we  went  through  a  period  of  timo  where  this  assertion  was 
constantly  being  made,  carried  heavily  in  the  press.  It  finally 
turned  out  they  didn't  come  from  Foster's  office.  They  came  from 
the  documents  that  were  turned  over  by  Hubbell  to  Mr.  Kendall. 

Then  you  shift  off  into  something  else.  Now,  we  are  going 
through  this  constant  process,  but  it  seems  to  me  that  if  we  are 
going  to  do  our  job  right,  we  need  to  get  the  facts  first  and  then 
make  the  judgments,  and  not  the  other  way  around. 

The  Chairman.  In  fairness  to  everyone,  I  believe  it  is  accurate 
to  say,  notwithstanding  the  heavy  burdens  that  may  be  placed 
upon  the  White  House,  that  we  have  not  had  the  kind  of  coopera- 
tion that  this  Committee  or  any  Committee  of  Congress  is  entitled 
to.  It  should  not  have  taken  us  many  months  to  obtain  these  dia- 
ries, and  we  should  not  have  needed  to  go  to  the  Senate  Floor  to 
vote  for  enforcement. 

Now  the  cause  of  this  is  the  withholding  of  information,  whether 
intentionally  or  unintentionally.  It  is  indeed  inconsistency  of  testi- 
mony concerning  records,  recordings,  and  observations  that  one 
should  reasonably  be  expected  to  recall,  given  highly-charged  situa- 
tions. You  don't  attend  a  meeting  on  November  5th  with  the  high- 
est level  White  House  officials  and  was  assigned  to  gather  critical 
information  that  concerned  the  participants  in  the  meeting,  and 
then,  Mr.  Eggleston,  fails  to  recollect  what  he  did  with  documents, 
and  just  tells  this  Committee  that  he  was  happy  that  he  hadn't 
given  them  because  2  days  later,  he  learned  from  the  Justice  De- 
partment that  that  would  have  been  improper. 

You  say  that  they  were  not  concerned  about  the  company  which 
Mr.  McDougal's  wife  controlled  and  the  $300,000  loan,  but  obvi- 
ously, that  was  a  matter  of  great  concern  because  the  notes  indi- 
cate that  they  discussed  what  accusations  were  made  and  where 
that  money  may  have  gone.  I  think,  Mr.  Eggleston,  Counsel  has  a 
right  to  be  very — and  certainly  I  am — skeptical  about  your  testi- 
mony today. 

Given  the  importance  of  that  event,  I  don't  believe  an  Associate 
Counsel  to  the  White  House  charged  with  these  responsibilities 
treats  this  matter  lightly.  If  you  hadn't  gone  over  there  personally, 
if  you  had  sent  a  messenger,  I  would  understand.  But  you  went 
over  personally,  and  you  were  tasked  with  this  responsibility  obvi- 
ously. The  records  indicate  that  you  thought  these  matters  were 
important,  and  now  you  want  the  Committee  to  believe  that  these 
matters  were  not  of  great  concern  and  you  just  kind  of  stood  there. 

So  it  is  the  failure  to  recall,  repeatedly,  not  by  one,  but  by  the 
inner  sanctum  of  the  White  House  that  concerns  this  Committee. 
It  is  the  failure  to  produce  in  a  timely  manner  documents  and  evi- 
dence that  may  or  may  not  be  exculpatory. 

Senator  Bond.  Mr.  Chairman,  when  did  we  receive  this  letter, 
the  Bruce  Lindsey  call  list,  S  12604? 

The  Chairman.  Sunday. 

Senator  Bond.  Didn't  we  request  that  back  in  August? 
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The  Chairman.  August  25th.  This  is  what  takes  place.  It  dribbles 
in,  and  then  we  are  led  to  believe  that  it  was  just  found.  So,  I  yield. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  we  just  had  an  exam- 
ple of  what  I  was  talking  about.  You  stated  that  Mr.  Eggleston  was 
assigned  to  gather  information  at  this  November  5th  meeting.  Now, 
Mr.  Eggleston  has  testified  at  the  table  this  morning  that  that  was 
absolutely  not  the  case.  I  listened  carefully  and  that's  what  you  tes- 
tified to  Mr.  Eggleston. 

Mr.  Eggleston.  Senator  Sarbanes,  I  was  not  assigned  at  that 
meeting  to  gather  any  information  and  I  did  not  seek  the  SBA  doc- 
uments as  a  result  of  anything  that  occurred  on  November  5th. 

The  Chairman.  Then  why  did  you  become  inolved  with  that?  You 
just  decided  to  send  for  these  records,  based  on  your  own — it  wasn't 
as  a  result  of  the  meeting  where  you  decided  to  gather  certain  in- 
formation so  that  you  could  respond? 

Mr.  Eggleston.  It  was  not  as  a  result  of  that.  And  as  I  testified 
last  time,  the  reason  I  did  it  is  that  I  was  asked  by  Mr.  Nussbaum 
to  do  it  after  the  article  appeared  on  November  6th. 

The  Chairman.  Are  we  going  to  quibble?  The  day  after  you  are 
tasked  by  Mr.  Nussbaum  to  go  and  do  this;  is  that  correct? 

Mr.  Eggleston.  It  is  not  correct. 

The  Chairman.  It  wasn't? 

Mr.  Eggleston.  The  article  appeared  the  next  day,  as  I  testified 
last  time.  I  was  asked  later  during  the  week  of  November  8th  by 
Mr.  Nussbaum.  What  I  am  quibbling  about  with  you,  sir,  is  your 
indication  that  I  just  took  this  upon  myself. 

The  Chairman.  No,  I  didn't  say  that  you  took  it  upon  yourself. 
I  think  you  were  assigned  this. 

Mr.  Eggleston.  I  was  assigned  it  during  the  week  of  November 
8th  by  Mr.  Nussbaum.  I  was  not  assigned  it  at  the  meeting  on  No- 
vember 5th. 

The  Chairman.  Well 

Mr.  Eggleston.  Nothing  in  the  handwritten  notes  makes- 


The  Chairman.  You  were  assigned  a  task  of  gathering  that  infor- 
mation. Whether  that  specific  assignment  came  on  the  5th  or  3 
days  later  or  4  days  later  from  Mr.  Nussbaum  who  was  a  partici- 
pant, I  think,  is  a  kind  of  thing  that  is  disingenuous.  You  were 
tasked  with  gathering  this  information. 

Senator  Sarbanes.  Mr.  Chairman,  in  all  fairness,  given  what  has 
been  said  about  the  meeting  of  November  5th,  the  allegations  that 
have  been  made  about  it,  it  is  a  very  important  point  that  no  as- 
signments were  made  at  that  meeting,  at  least  according  to  Mr. 
Eggleston,  to  gather  information.  Now  that  is  contrary  to  press 
statements  that  have  been  made  and  allegations  that  have  been 
waved  around.  We  have  to  take  these  things  one  at  a  time  and  tie 
them  down  so  we  don't  keep  sliding  off  of  them  in  terms  of  what 
happened. 

Mr.  Eggleston  has  testified  that  once  this  press  story  appeared, 
that  these  matters  were  going  to  the  House  Committee,  provided 
to  them  by  the  Small  Business  Administration,  that  they  were  then 
interested  in  knowing  about  it  to  respond  to  what  they  anticipated 
would  be  leaks  and  press  inquiries.  Obviously,  the  press  has  an  in- 
credible power.  It  seems  to  drive  a  lot  of  these  things. 
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What  happens  is  Gerth  calls  you  up  and  says,  this,  this,  and  this 
happened.  Now  no  one  knows  whether  this,  this,  and  this  hap- 
pened. Gerth  is  getting  these  allegations,  and  then  people  start 
scrambling  to  try  to  answer  the  allegations.  So  the  press  is  always 
about  10  steps  ahead  of  them.  We  have  no  testimony  here  today 
that  this  assignment  took  place  at  the  meeting  and  we  have  allega- 
tions leading  up  to  this  testimony  that  that's  what  happened. 

The  Chairman.  Let  me  say 

Senator  Sarbanes.  It's  important  to  identify  that,  isolate  it,  and 
answer  it.  Then  we'll  go  on  and  try  to  answer  the  next  one. 

The  Chairman.  I'm  attempting  to  find  out  the  truth  about  what 
happened  at  the  meeting,  what  recordings  Mr.  Kennedy  made  and 
then  what  followed.  I  think  it's  difficult  for  this  Committee  and  this 
Chairman  to  believe  that  everything  happened  as  a  result  of  the 
direction  from  that  meeting,  and  that  there  weren't  subsequent 
meetings  and  subsequent  instructions,  maybe  with  only  some  of  the 
participants.  Indeed,  Mr.  Eggleston  himself  says  thereafter,  Mr. 
Nussbaum,  who  was  his  boss  and  who  was  at  the  meeting,  told  him 
to  get  on  top  of  this  and  to  get  these  documents.  Now,  I  don't  think 
that  is  an  unfair  characterization. 

Mr.  Eggleston.  May  I  respond? 

The  Chairman.  Yes,  you  may. 

Mr.  Eggleston.  He  asked  me  after  the  newspaper  story  reported 
that  they  were  being  given  to  Congress.  It  was  after  the  newspaper 
story  said  they  were  being  given  to  Congress  that  I  followed  up, 
and  it  was  that  fact  that  caused  me  to  follow  up  with  the  SBA.  If 
that  had  not  happened,  I  never  would  have  called  the  SBA  because 
of  the  reason  I  talked  about  earlier,  which  is  that  we  weren't — peo- 
ple in  the  White  House  did  not  get  into  that  kind  of  mode. 

The  question  I  asked  Mr.  Spotila,  and  he  testified  to  it  when  he 
was  here,  was  did  I  ask  him  whether,  since  it  was  given  to  Con- 
gress, would  it  be  appropriate  to  give  them  to  the  White  House? 
Now,  that's  me,  it's  Mr.  Spotila.  I  think  you  have  evidence  where 
Mr.  Stephens  had  said  that. 

That  was  the  trigger.  It  was  nothing  to  do  with  the  November 
5th  meeting.  You  can  just  say  it  was,  Mr.  Chairman,  if  you  like, 
but  it  was  not. 

The  Chairman.  Now,  I've  attempted  to  characterize  this  as  fairly 
as  possible,  giving  you  the  benefit  of  the  fact  that  you  testified  that 
after  the  meeting  on  the  6th,  the  7th,  the  8th,  or  whenever,  you 
called  Mr.  Spotila  for  this  information. 

It  troubles  the  Senator  that  the  notes  indicate  the  importance  of 
this  and  that  you  had  documents  and  that  you  wanted  to  get  them 
over  there,  and  yet  you  can't  recall  following  through  on  this,  and 
say  that  the  matter  just  died.  And  you  would  lead  us  to  believe 
that  the  documents  were  there  and  somehow  then  were  returned. 

Mr.  Lindsey.  Mr.  Chairman 

The  Chairman.  Now  wait,  no,  no.  You  are  not  conducting  the  in- 
vestigation. 

Mr.  Lindsey.  You've  accused 

The  Chairman.  Mr.  Lindsey,  I  have  not  addressed  with  you  this 
matter  yet,  so  you'll  have  an  ample  opportunity  to  make  your  ob- 
servations. 

Mr.  Lindsey.  Thank  you,  Mr.  Chairman. 
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The  Chairman.  I  will  give  you  every  opportunity  to  make  your 
observations,  but  I'm  suggesting,  given  the  records — and  by  the 
way,  we  find  repeatedly  records  indicating  important  conversations, 
meetings  that  are  set  up  and  then  we  have  no  recollection  about 
what  took  place  at  the  meeting,  or  whether  the  scheduled  meeting 
even  took  place. 

In  this  case,  I  will  say,  it  said,  "drop  by  at  6  p.m."  But  we  have 
even  had  testimony  where  people  have  been  asked  to  come  to  the 
White  House,  and  where  the  records  indicate,  in  Susan  Thomases' 
case,  that  she  turned  up  at  the  White  House,  and  was  on  the  third 
floor  of  the  White  House,  the  personal  residence  of  the  White 
House,  and  guess  what?  She  has  no  recollection.  So  it  is  a  pattern 
surrounding  key  events,  key  documents.  It  is  not  just  an  isolated 
example  of  memory  failure. 

That  is  distressing.  So  I  just  suggest  to  you  that  there  is  an  ele- 
ment of  concern  rightfully  expressed  by  this  Committee. 

I  am  going  to  turn  to  Mr.  Chertoff  so  that  we  can  continue  our 
examination. 

Mr.  LiNDSEY.  Mr.  Chairman,  may  I  make  a  comment? 

The  Chairman.  Yes,  you  may. 

Mr.  LiNDSEY.  You,  in  effect,  I  believe,  accused  Mr.  Eggleston  and 
I  of  lying  so 

The  Chairman.  I  have  not  in  effect.  I  am  saying  that  the  record 
indicates  that  there  was  an 

Mr.  LiNDSEY.  Well 

The  Chairman.  The  record  indicates  at  least  two  communica- 
tions, if  not  more.  It  indicates  a  certain  sense  of  urgency.  It  indi- 
cates that  at  11:30  a.m.  a  request  was  made  or  Mr.  Eggleston  was 
advised  the  documents  were  ready  for  him 

Mr.  LiNDSEY.  And  the  conclusion 

The  Chairman.  And  that — look 

Mr.  LiNDSEY.  Go  ahead. 

The  Chairman.  Yours  is  not  to  summarize. 

Mr.  LiNDSEY.  Mr.  Chairman,  I  was — well,  all  right. 

The  Chairman.  Please  do  not  do  it.  You  have  plenty  to  answer 
to  and  we  will  get  to  that. 

Mr.  LiNDSEY.  Well,  but 

The  Chairman.  We'll  get  to  you  specifically. 

Mr.  LiNDSEY.  I'm  sorry.  You  indicated  I  could  respond,  and  as  I 
started  to 

The  Chairman.  I  will  give  you  an  opportunity,  but  I  have  not  ac- 
cused you  of  anything,  I  am  only  indicating  that  this  is  what  the 
record  demonstrates.  When  Mr.  Eggleston  says  to  this  Committee 
that  personally  going  over  should  not  be — I  believe  it  demonstrates 
the  importance  to  pick  up  this  file,  which  he  described  as  a  foot 
thick,  to  bring  back  this  file,  to  certainly  place  a  call  unless  your 
secretary  made  up  the  fact  that  the  call  was  placed,  we  don't  be- 
lieve that  nor  have  you  suggested  that,  and  this  would  be  an  accu- 
rate reflection  of  the  message  left;  is  that  correct? 

Mr.  LiNDSEY.  Yes,  sir. 

The  Chairman.  And  afterwards,  it  becomes  very  difficult  to  be- 
lieve that  this  matter  was  dropped  between  the  hour  of  4:58  and 
6  p.m.,  when  he  indicated  that  he  would  drop  by  to  discuss  it.  That 
is  the  point  I  am  making.  I  am  not  challenging  your  assertion,  Mr. 
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Lindsey.  The  question  is  what,  if  an3rthing,  came  up  within  the 
course  of  that  1  hour  that  no  longer  necessitated  this  becoming  a 
matter  of  urgency.  And  it  is  difficult  to  believe  those  sequence  of 
events,  given  the  records  and  not  the  testimony. 

Mr.  Lindsey.  Mr.  Chairman,  your  point  there 

Senator  Sarbanes.  Mr.  Chairman,  I  think  that's  not  fair.  I  mean, 
this  is  the  whole  point  we're  trying  to  make  here.  Eggleston  has 
testified,  Lindsey  ought  to  be  given  a  chance. 

The  Chairman.  I'm  going  to  give  him  an  opportunity 

Senator  Sarbanes.  A  chance  to  respond. 

The  Chairman.  What  are  you  saying  is  not  fair,  Senator?  I  am 
giving  him  an  opportunity.  I  wanted  to  outline 

Senator  SARBANES.  He  has  been  trying  to  get  at  it  for  some  time. 
I  think  he  should  go  ahead  and  have  it. 

The  Chairman.  He  will  not  characterize  what  I  have  said  before 
I  have  an  opportunity  to  lay  it  out  here.  And  I'm  going  to  give  him 
that  opportunity.  Go  ahead. 

Mr.  Lindsey.  Mr.  Chairman,  your  comment  that  it's  difficult  to 
believe  means  that  you  don't  believe  it,  and  I'm  telling  you,  I  have 
stated  that  I  do  not  believe  I  saw  these  records.  Mr.  Eggleston  has 
said  he  has  a  clear  recollection  that  he  did  not  share  them  with  me. 

Therefore,  you  now  say  you're  concerned  about  what  happened 
between  4:58  and  6  p.m.  My  suggestion  was  that  you  were  saying 
at  6  p.m.  he  did  come  show  me  these  records.  He  did  not. 

The  point  is  you  have  seen  the  records,  I  have  not.  Why  would 
we  want  to  lie  about  that?  Is  there  anything  in  the  records  that  he 
would  have  shown  me?  We've  testified  to  a  lot  of  things.  You're 
suggesting  that  we  would  come  to  this  Committee  and  lie  about 
something  that,  as  far  as  I  know,  there  is  no  basis  for  us  to.  If  he 
had  shown  me,  I  don't  think  there  would  have  been  any  problem. 
The  people  who  have  looked  at  the  records  have  indicated  that 
there  is  nothing  in  the  records  of  any  concern. 

So  to  suggest  that,  gratuitously,  we  would  just  come  up  here  and 
tell  the  Committee  something  that  was  false  without  any  sort  of 
basis  as  to  suggesting  why  we  would  do  that,  is  unfair,  I  believe. 

The  Chairman.  Mr.  Lindsey,  I  don't  know  why  many  things  have 
been  withheld  and  why  many  witnesses  have  made  many  state- 
ments to  this  Committee  which  have  demonstrated  in  many  in- 
stances, I  think,  a  lack  of  candor,  but  that's  why  we  question  this. 
I  heard  your  explanation  and  I'm  now  going  to  ask  Mr.  Chertoff  to 
examine. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Eggleston,  I  want  to  take  it  step-by-step.  You 
indicated  to  us  earlier  in  the  hearing  that  you  did  review  the  docu- 
ments that  came  from  the  SBA;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  And  you  saw  in  those  documents  there  were  doc- 
uments relating  to  David  Hale  lending  money  to  Susan  McDougal, 
who  was  a  partner  in  the  Whitewater  venture;  right? 

Mr.  Eggleston.  Today — I  think  so.  I  think  there  was  one  line. 

Mr.  Chertoff.  Well,  there  are  documents  in  there  about  it  so 
you  must  have  seen  it;  right? 

Mr.  Eggleston.  If  there  are — I  reviewed  the  documents.  If  it's 
in  there  I  probably  saw  it. 


282 

Mr.  Chertoff.  There  are  documents  in  there  about  Castle  Water 
&  Sewer  so  you  had  to  see  that. 

Now  let's  go  back  to  November  5.  On  November  5  you  are  in  a 
meeting  with  Mr.  Nussbaum,  Mr.  Lindsey,  Mr.  Kennedy,  and  Mr. 
Kendall,  who  was  to  start  as  the  private  attorney  for  the  Clintons 
regarding  what  are  potentially  criminal  investigations;  right? 

Mr.  Eggleston.  At  the  time  of  the  McDougals  and  possibly  Jim 
Guy  Tucker. 

Mr.  Chertoff.  Right.  So  you  are  in  there  on  November  5,  and 
on  November  5  one  of  the  notes — all  over  the  notes  are  discussions 
with  David  Hale,  asked  for  records  of  Capital  Services  Manage- 
ment, what  David  Hale  has  accused  the  President  of,  which  is  try- 
ing to  get  money  over  to  Jim  McDougal  by  pressuring  Hale.  There 
are  direct  references  in  the  notes  to  Hale  making  a  $300,000  loan 
to  Susan  McDougal,  what  Jim  McDougal  says. 

You  understand,  from  your  experience  as  both  a  prosecutor  and 
a  defense  attorney,  that  when  you  have  all  these — this  information 
floating  around,  these  allegations,  one  of  the  most  important  things 
that  a  defense  attorney  wants  to  know  is,  what  is  there  in  the  file 
about  David  Hale,  what  is  there  in  the  file  about  what  David  Hale 
did  with  Susan  McDougal,  what  is  there  in  the  file  about  what 
David  Hale  did  with  the  money,  what  is  there  in  the  file  about 
what  David  Hale  did  with  Bill  Clinton.  And  that  was  the  principal 
topic  of  conversation  you  all  had  on  November  5;  right? 

Mr.  Eggleston.  No. 

Mr.  Chertoff.  No?  No,  it's  not  all  over  the  records? 

Mr.  Eggleston.  Mr.  Chertoff,  that  ultimately  wasn't  your  ques- 
tion. Your  question  to  me  was,  was  that  the  principal  topic  of  con- 
versation? 

Mr.  Chertoff.  Was  it  one  of  the  principal  topics? 

Mr.  Eggleston.  It  was  a  topic  we  had  discussed  because  it  had 
been  in  the  newspaper  the  last  couple  of  weeks. 

Mr.  Chertoff.  Now,  you  know,  from  having  a  lot  of  experience 
as  a  lawyer,  one  of  the  things  you  want  to  do  is  verify  whether  the 
newspaper  stories  are  true,  and  what  better  way  is  there  to  do  it 
but  than  to  get  records.  So  now  your  testimony  is  within  a  day  or 
so  afterwards,  there  is  a  story  about  SBA  records  going  to  Con- 
gress; correct? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  And  Mr.  Nussbaum,  who  sat  in  the  same  meeting 
with  you,  where  Mr.  McDougal's  name  was  mentioned,  where  the 
$300,000  loan  was  mentioned,  where  David  Hale  was  mentioned, 
calls  you  in  and  says  to  you,  go  find  out  what  happened  with  these 
documents,  go  see  if  you  can  get  hold  of  the  documents;  right? 

Mr.  Eggleston.  No. 

Mr.  Chertoff.  No,  he  doesn't  tell  you  to  go 

Mr.  Eggleston.  I  think  I  testified  to  that  before.  He  asked  me 
to  follow  up  on  the  matter,  not  to  specifically  get  the  documents. 

Mr.  Chertoff.  He  asked  you  to  follow  up  on  the  matter  of  the 
SBA  files  going  to  Congress,  and  you  understood,  because  you  had 
had  discussions  about  it  a  few  days  earlier,  that  this  was  all  about 
David  Hale  and  the  accusations  Hale  had  made  against  the  Clin- 
tons and  the  loans  that  Hale  had  made;  right?  Because  you  talked 
about  it  2  days  before. 
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Mr.  Eggleston.  I  understood  it  from  the  newspapers  as  well  as 
the  meeting. 

Mr.  Chertoff.  But  you  had  a  meeting  about  it,  you  didn't  under- 
stand it  just  from  reading  the  newspapers.  You  had  sat  down  with 
a  bunch  of  other  lawyers,  including  lawyers  from  Williams  & 
Connolly,  to  discuss  these  allegations;  right? 

Mr.  Eggleston.  Sure. 

Mr.  Chertoff.  Now  when  you  testified  in  your  deposition  here, 
you  were  asked  questions  about  what  was  your  state  of  mind  before 
you  got  those  documents  from  the  SBA.  You  didn't  mention  any 
meeting  like  this  about — in  which  it  had  come  up,  did  you? 

Mr.  Eggleston.  I  have  not  reviewed  my  deposition.  But  I  don't 
think  so. 

Mr.  Chertoff.  I'll  review  it  for  you.  On  pages  13  and  14,  and 
I  think  we  have  given  you  a  copy  of  your  deposition. 

Question:  Do  you  recall  that  at  some  time  you  became  aware  that  Mr.  Hale  was 
indicted? 

Answer:  Sure.  I  have  no  idea  when. 

Question:  OK.  Do  you  recall  whether  you  had  any  discussions  regarding  the  in- 
dictment with  any  member  of  the  White  House  staff? 

Answer:  I  don't  recall. 

Question:  For  example,  do  you  recall  having  any  discussions  with  Mr.  Nussbaum? 

Answer:  I  mean,  I  don't  recall.  I  mean,  I  am  not  telling  you  I  didn't,  because  I 
think  it's  highly  likely  that  I  did. 

But  .1  don't  remember  any  conversations  with  him  about  the  indictment  of  Hale. 

Question:  OK. 

Answer:  I  would  not  have  thought,  actually,  if  you  hadn't  told  me,  if  you  had 
asked  me  when  I  thought  Hale  got  indicted,  I  would  have  said  sometime  in  early 
1994. 

Question:  OK 

Answer:  So,  so  I  am  just,  that  is  the  state  of  my  recollection  of  this  whole  thing. 

Question:  OK.  Do  you  recall  becoming  aware  that  Mr.  Hale  was  making  allega- 
tions involving  President  Clinton  and  Jim  Guy  Tucker? 

Answer:  Yes,  I  remember  that  from  the  press. 

Question:  Do  you  recall  having  any  discussions  with  any  members  of  the  White 
House  staff  regarding  those  allegations? 

Answer:  Not  specifically. 

Then  you  go  on  to  say  later,  at  pages  19  and  20: 

Answer:  I  mean,  I  can't  tell  you  when  I  was  assigned,  because  1  don't  know  that 
I  can  tell  you  that  I  was  ever  formally  assigned  to  do  it. 

And  this  was  a  matter  that,  until  Christmas  of  1993,  was  very  episodic.  I  mean, 
it  was  hardly  in  the  press  until  Christmas  of  1993.  Right  before  Christmas  of  1993 
it  began  to  be  a  substantial  press  issue  and  then  remained  a  substantial  press  issue 
until  I  left.  So,  so,  I  mean,  this  is  my  recollection. 

So  I  really  was  minimally  involved  until  around  Christmas.  And  then  I  became 
more  involved  around  Christmas. 

What  we  know  now,  Mr.  Eggleston,  is  that  on  November  5,  you 
sat  with  a  bunch  of  lawyers,  including  criminal  defense  lawyers, 
and  discussed  the  allegations;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  When  you  called  Spotila  up  to  say  is  there  any- 
thing wrong  with  me  getting  the  documents,  did  you  say,  you 
know,  John,  I  have  actually  been  involved  in  joint  defense  meetings 
with  the  criminal  defense  lawyers  about  this  subject? 

Mr.  Eggleston.  No. 

Mr.  Chertoff.  You  didn't  mention  that  to  him? 

Mr.  Eggleston.  No. 
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Mr.  Chertoff.  Did  you  mention  it  to  the  Department  of  Justice 
in  December  when  the  Department  of  Justice  came  in  to  interview 
you  about  the  reason  that  you  had  gone  to  get  the  documents? 

Mr.  Eggleston.  Not  that  I  recall. 

Mr.  Chertoff.  So  when  the  Department  of  Justice,  as  Mr.  Ben- 
Veniste  read,  said  that  they  determined  that  this  was  innocent  and 
the  motives  were  innocent,  they  didn't  know  about  the  November 
5th  meeting,  did  they? 

Mr.  Eggleston.  They  did  not  know  about  the  November  5th 
meeting  from  me. 

Mr.  Chertoff.  You  didn't  tell  them  about  it? 

Mr.  Eggleston.  They  did  not  know  about  it  from  me. 

Mr.  Chertoff.  You  didn't  mention  in  the  deposition  here  that 
you  had  been  actively  involved  in  discussions  about  the  Hale  mat- 
ter as  early  as  November  5th;  correct?  Because  I  just  read  you  the 
deposition. 

Mr.  Eggleston.  Correct. 

Mr.  Chertoff.  Now,  I  understand  that  on  November  5  you  didn't 
know  that  there  were  documents  on  the  way  to  Congress,  but  with- 
in a  few  days  you  find  out  about  those  documents;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  Mr.  Nussbaum  says  follow  up;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  And  you  do  follow  up? 

Mr.  Eggleston.  I  did. 

Mr.  Chertoff.  You  call  Mr.  Spotila  and  he  sends  you  a  fax? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  And  that  afternoon  you  go  over  and  you  actually 
pick  up  the  documents? 

Mr.  Eggleston.  Right. 

Mr.  Chertoff.  You  have  two  communications,  two  efforts  to 
communicate  with  Mr.  Lindsey  on  that  day  about  these  documents 
having  to  do  with  David  Hale  and  Capital  Management;  right? 

Mr.  Eggleston.  Yes,  that  appears  to  be  true. 

Mr.  Chertoff.  Right.  There's  an  earlier  message  you  leave  be- 
fore you  go  to  get  the  attachments;  right? 

Mr.  Eggleston.  That  appears  to  be  true  from  the  records. 

Mr.  Chertoff.  You  have  no  reason  to  deny  or  dispute  it? 

Mr.  Eggleston.  I  have  not  denied  or  disputed  it. 

Mr.  Chertoff.  You  go  and  get  the  records.  And  when  you  come 
back,  you  reach  out  for  Mr.  Lindsey  again;  right? 

Mr.  Eggleston.  That  would  appear  to  be  true  from  the  records. 

Mr.  Chertoff.  In  your  mind,  you  knew  when  you  got  these  docu- 
ments that  Mr.  Lindsey  was  the  same  Mr.  Lindsey  who  had  sat  in 
the  meeting  with  you  where  you  were  all  trying  to  figure  out  what 
was  going  on  with  Capital  Management  and  what  was  going  on 
with  David  Hale?  You  knew  he  had  the  same  state  of  mind  you  did 
because  you  had  both  sat  in  this  joint  criminal  defense  meeting  to- 
gether; correct? 

Mr.  Eggleston.  We  had  definitely  both  sat  in  the  same  meeting 
together. 

Mr.  Chertoff.  Together  with  the  attorneys  retained  by  the  Clin- 
tons to  handle  privately  the  issue  of  a  criminal  investigation;  is 
that  correct? 
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Mr.  Eggleston.  Yes,  yes. 

Mr.  Chertoff.  Then  you  indicate  in  the  message  that  it's  impor- 
tant to  go  over  the  Whitewater  documents;  right? 

Mr.  Eggleston.  That's  what  the  record  reflects. 

Mr.  Chertoff.  You  understood  from  your  meeting  on  November 
5  that  there  was  a  relationship  between  the  Capital  Management 
investigation  and  Whitewater  because  some  of  the  money  from 
Capital  Management  wound  up  in  Whitewater;  right? 

Mr.  Eggleston.  I  don't  remember  that  today. 

Mr.  Chertoff.  It  was  discussed 

Mr.  Eggleston.  If  it's  in  the  notes,  I'm  not  disputing  it.  I  don't 
remember  that  today. 

Mr.  Chertoff.  So  you  won't  dispute  the  fact  that  the  notes  indi- 
cate that  there  was  a  $300,000  loan  to  Susan  McDougal  and  that 
Jim  McDougal  says  it  was  to  purchase  land  in  Pulaski  County  from 
International  Paper  and  then  it  went  2  months  later  from  White- 
water Development  to  Great  Southern  Land  Development  Com- 
pany? It's  on  page  S  12532,  it  was  in  the  notes. 

Mr.  Eggleston.  I  could  look.  It  sounded  like  you  were  reading 
from  the  notes.  I  don't  dispute  that  the  notes  are  accurate. 

Mr.  Chertoff.  Now,  we  talk  about  memory.  You  testified  earlier 
when  we  were  questioning  you  that  because  shortly  after  you  got 
the  documents,  there  was  an  issue  raised  where  there  was  a  prob- 
lem— the  Department  of  Justice  wanted  the  documents  back.  You 
said  this  actually  was  a  pretty  vivid  memory  in  your  mind;  right? 

Mr.  Eggleston.  That  I  had  not  shown  the  documents  to  Mr. 
Lindsey. 

Mr.  Chertoff.  Because  the  whole  episode  created  a  problem  in 
terms  of  the  Department  of  Justice  within  a  matter  of  days  after 
you  got  the  document;  right? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  Then  the  FBI  came  in  and  they  questioned  you 
in  December? 

Mr.  Eggleston.  Correct. 

Mr.  Chertoff.  That's  not  a  happy  experience  for  anybody;  right? 

Mr.  Eggleston.  It's  become  quite  common  for  people  working  in 
the  White  House,  actually. 

Mr.  Chertoff.  I'm  sure  it  has.  And  that  tends  further  to  make 
this  incident,  which  as  of  November  and  December  of  1993  was — 
all  this  had  happened  within  2  months.  At  that  point  it's  frozen  in 
your  mind  as  an  important  event;  right? 

Mr.  Eggleston.  Well,  that  it  was  a  problem — I  mean,  I  don't 
know  exactly  what  you're  asking  me  to  say.  Yes,  I  mean,  I  remem- 
ber this  was  a  problem.  I  had  created  a  problem  and  I  was  sorry 
that  I  created  a  problem,  and  I  remember  it  as  a  result  of  that. 

Mr.  Chertoff.  And  it  became  a  memorable  event;  right? 

Mr.  Eggleston.  Parts  of  it  became  a  memorable  event,  yeah.  I 
am  not  telling  you  that  every  little  thing  that  I  did — I  do  not 
today — and  you  can  criticize  me  if  you  want  to  for  not  remembering 
this — I  do  not  remember  leaving  Mr.  Lindsey's  secretary  a  note — 
a  message  to  give  to  him.  I  don't  remember  it,  and  I  don't  think 
I  remembered  it  then.  And  I  just  don't  remember  that. 

Mr.  Chertoff.  This  is  where  we  are.  The  problem  is  when  you 
testified  last  time  and  when  you  talked  to  the  FBI,  your  position 
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was  because  of  press  inquiries,  Mr.  Nussbaum  told  you  to  follow  up 
on  this,  you  get  the  documents,  you  kind  of  look  through  them,  you 
are  not  really  that  interested  once  you  see  that  the  Clintons  aren't 
there  and  you  put  it  in  a  box  and  put  it  aside  until  the  Department 
of  Justice  comes  back  to  you. 

In  your  testimony  in  your  deposition,  which  I  have  read  to  you, 
you  indicate  that  really,  until  Christmas,  you're  not  really  involved, 
you  kind  of  have  a  knowledge  from  press  stories  about  this  stuff 
with  Hale,  but  that  the  documents  don't  mean  anything  to  you. 

But  when  you  look  at  the  notes,  what  you  see  is  that  again  and 
again  the  people  in  the  conversation  on  November  5,  which  include 
you  and  Mr.  Lindsey  and  Mr.  Nussbaum,  who  were  the  people  who 
a  week  later  are  talking  about  getting  the  documents  from  the 
SBA,  you  see  again  and  again  questions  come  up  with  this  whole 
issue  with  Hale  and  where  did  the  money  go  and  what  is  Hale  say- 
ing. And  you  know  from  your  experience  that  when  these  things 
come  up  in  a  joint  defense  meeting,  what  you  want  more  than  any- 
thing else  is  to  find  out  what  is  in  the  Gk)vernment's  files. 

So  you  then  go  out  within  2  weeks  at  Mr.  Nussbaum's  direction 
to  follow  up,  you  get  the  files,  you  pick  them  up  yourself,  you  leave 
a  message  for  Mr.  Lindsey  telling  him  that  it's  important,  and  then 
you  turn  it  back  to  the  Department  of  Justice  because  they  raised 
a  hue  and  cry  about  it. 

When  you  look  at  all  of  these  things  together,  you  understand  it 
suggests  a  much  greater  degree  of  purposefulness  and  seriousness 
than  is  suggested  by  just  the  notion  that  it's  a  routine  response  to 
press  inquiries. 

My  final  question  to  you  is  this,  because  we  have  heard  this 
again  and  again,  the  Department  of  Justice  didn't  raise  an  issue 
about  that,  they  said  this  was  innocent,  Mr.  Spotila  said  there  was 
no  problem  with  it.  The  fact  is  you  did  not  tell  Mr.  Spotila  or  the 
SBA,  and  you  did  not  tell  the  FBI  that  when  you  had  ordered  these 
documents,  you  had  within  2  weeks  earlier,  sat  at  a  joint  defense 
meeting  with  private  attorneys  representing  the  President  with  re- 
spect to  a  criminal  investigation  to  discuss  matters  of  concern  for 
those  private  attorneys,  including  those  attorneys  interested  in  try- 
ing to  find  out  what's  going  on  in  the  investigations,  you  did  not 
tell  that  to  the  FBI  or  to  Mr.  Spotila,  did  you? 

Mr.  Eggleston.  I  did  not. 

Mr.  Chertoff.  Nothing  further. 

Mr.  Eggleston.  Can  I  comment? 

Mr.  Chertoff.  Sure. 

Mr.  Eggleston.  Not  only  did  I  not  tell  him,  I  also  didn't  give 
them  the  documents,  show  any  of  the  documents  or  anything  about 
the  documents  to  the  private  attorneys.  I  was  not  getting  this — I 
told  you  the  purpose  of  this  November  5th  meeting  was  to  make 
sure  everybody  was  wearing  the  right  hat,  and  we  could  do  the 
things  that  we  could  do  and  the  private  lawyers  could  do  the  things 
that  they  could  do. 

Mr.  Chertoff.  But  you  read 

Mr.  Eggleston.  I  don't  mean  to — I  listened  to  you  for  a  long 
time  and  let  me  just  give  my  response. 

This  was  something  that  I  thought  that  we  in  our  public  capacity 
could  do.  It  was  not  something  that  I  thought  that  I  was  going  to 
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share  with  Mr.  Kendall,  and  I  did  not  share  it  with  Mr.  Kendall. 
So  you've  come  to  a  big  conclusion,  but  the  conclusion  isn't  there. 
I  did  not  share  this  material — let  me  just  finish. 

I  mean,  the  purpose  of  this  meeting,  as  I  understood  and  de- 
scribed it  earlier,  was  to  make  sure  that  everybody  was  acting  in 
their  own  appropriate  sphere.  And  when  the  meeting  was  over,  Mr. 
Kendall  had  his  activities  that  he  could  follow  up  and  there  were 
things  that  we  could  follow  up,  and  following  up  on  press  inquiries 
was  one  of  the  things  that  I  thought  that  we  should  do. 

I  did  not  show  these  documents  to  Mr.  Kendall.  I  did  not  get 
these  documents  as  part  of  a  joint  defense  arrangement.  When  I 
got  them,  I  did  not  show  them  to  Mr.  Kendall.  I  have  to  emphasize, 
I  think  it  would  have  been  perfectly  appropriate  for  me  to  show 
these  documents  to  Mr.  Lindsey.  It  looks  like  I  tried  to  show  these 
documents  to  Mr.  Lindsey. 

There  is  a  major  distinction  here.  When  I  went  to  get  the  docu- 
ments, I  didn't  loiow  what  they  were,  I  didn't  know  what  they  said, 
I  didn't  have  any  idea  what  was  in  the  documents. 

Mr.  Chertoff.  But  you  knew  what  the  subject  matter  was,  that 
it  had  to  do  with  the  subject  matter  that  had  come  up  in  the  joint 
defense  meeting  within  2  weeks  before;  right? 

Mr.  Eggleston.  Well,  I  knew  that  it  dealt  generally  with  the 
subject  matter  of  David  Hale. 

Mr.  Chertoff.  And  you  went  over  yourself  to  pick  it  up;  right? 

Mr.  Eggleston.  I  went  over  myself  to  pick  it  up.  I  didn't  know 
at  the  time  what  was  in  the  documents. 

Mr.  Chertoff.  You  could  never  know.  You  reviewed  it;  right? 

Mr.  Eggleston.  Could  I  give  my  answer  and  then  you  can  ask 
me  whatever  questions  you  want? 

When  I  went  to  get  them,  I  didn't  know  what  was  in  the  docu- 
ments. You  are  focusing  a  lot  of  attention  on  this  joint  defense 
meeting.  The  fact  is,  particularly  by  the  time  of  November  16,  there 
was  much  more  in  the  press.  I  mean,  what  we  basically  talked 
about  in  this  joint  defense  meeting  were  the  allegations  that  had 
come  out  of  the  press.  This  isn't  some  independent  source  of  knowl- 
edge that  was  going  on.  And  there  was  even  more  activity  through 
the  press  by  November  16. 

Mr.  Chertoff.  You  didn't 

Mr.  Eggleston.  I'm  sorry.  I  know  I'm  giving  a  long  answer  but — 
so  that  when  I  was  giving — when  I  was  seeking  to  get  them,  I  was 
doing  it  under,  in  my  capacity  as  Associate  Counsel  at  the  White 
House,  I  believed  it  was  proper.  And  I  think  there  would  have  been 
nothing  wrong  with  me  showing  them  to  Mr.  Lindsey,  and  as  I  say, 
indeed  it  looks  like  I  probably  tried  to,  which  would  have  been  per- 
fectly appropriate,  I  believe. 

I  think  he  wasn't  there,  I  think  something  happened  where  I 
didn't  get  him,  I  don't  know,  I  don't  remember  why  he  wasn't  there 
but  I  think  something  happened  that  precluded  me  from  showing 
them  to  him.  And  it  turned  out  that,  after  I  had  reviewed  the  docu- 
ments, they  weren't  very  important,  they  were  not  very  significant. 

Mr.  Chertoff.  But 

Senator  Murray.  Mr.  Chairman,  may  I  ask  a  procedural  ques- 
tion? I  have  been  waiting  for  my  10  minutes  time  and  the  school 
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has  asked  that  we  pick  up  their  kids  so  they  don't  walk  home,  and 
if  I  don't  do  it  in  the  next  few  minutes  here 

The  Chairman.  I'm  going  to  ask  Counsel  to  hold  it  down.  He  has 
one  more  question  and  we'll  go  right  to  the  Senator. 

Mr.  Chertoff.  But  Mr.  Eggleston,  you  didn't,  after  November  5, 
create  separate  spheres  in  which  Mr.  Kendall  was  going  to  be 
working  on  his  own  matters  and  you  were  going  to  be  working  on 
your  own,  because  within  5  days  thereafter,  Mr.  Kendall  sent  you 
a  copy  of  a  chronology  he  had  prepared  as  part  of  his  representa- 
tion to  the  private  client,  which  was  found  in  your  files,  so  there 
was  a  continued  exchange  of  information. 

You  didn't  take  yourself  out,  am  I  not  correct,  you  didn't  then  say 
after  November  5,  look,  I'm  going  to  separate  myself  from  Kendall, 
I'm  going  to  make  sure  that  none  of  the  information  I  get  as  a  Gov- 
ernment official  is  going  to  get  over  to  Kendall  because  I'm  going 
to  create  an  ethical  wall  between  us.  You  continued  to  deal  with 
Kendall,  you  continued  to  have  conversations  with  Kendall.  Ken- 
dall gave  you  a  chronology  which  more  or  less  told  you  some  of  the 
things  he  was  interested  in,  because  it'  laid  out  in  the  chronology 
which  is  dated  November  10,  you  got  the  chronology;  right? 

Mr.  Eggleston.  I  must  have.  I  heard  it  was  found  in  my  files. 

Mr.  Chertoff.  Doesn't  the  chronology  talk  about  Hale  and  what 
Hale  claims  and  the  $300,000  loan,  so  even  after  November  5, 
there  wasn't  a  parting  of  the  ways  or  passing  of  the  torch?  What 
happened  is  everybody  lit  the  same  torch  and  went  on  carrying  it; 
isn't  that  right? 

Senator  Sarbanes.  Mr.  Chairman,  this  is  not  fair  to  Senator 
Murray,  I  have  to  say.  Mr.  Chertoff  is  spinning  out  all  these  theo- 
ries. He's  entitled  to  do  that.  Mr.  Eggleston  is  entitled  to  reply  to 
them  because  Mr.  Chertoff  is  making  an  incredible  number  of  as- 
sumptions. I  think  we  should  go  to  Senator  Murray  and  let  her 
have  her  time,  and  then  Mr.  Eggleston  ought  to  get  an  opportunity 
to  respond  to  this  litany  that  Mr.  Chertoff  has  been  setting  out. 

The  Chairman.  Let  me  say  in  fairness — could  I  see  that?  Could 
I  see  that  chronology?  I  don't  know  how  long 

Senator  Sarbanes.  We  can  come  back  to  that.  Why  don't  we  let 
Senator  Murray  have  her  turn. 

The  Chairman.  We  will.  I  don't  know  how  long  we've  had  this 
chronology  but  I  think  it  speaks  much  about  what  Mr.  Eggleston 
has  testified  to,  and  we  will  examine  that. 

And  one  of  the  reasons  we  went  over,  and  I  know  that  my  col- 
league understands  that,  and  because  both  Mr.  Lindsey  and  Mr. 
Eggleston  want  to  have  opportunities  to  expand  upon,  as  they 
should,  some  of  the  answers  and  some  observations  that  the  Com- 
mittee has  made,  so  let's  turn — and  I  apologize  to  the  Senator  for 
the  delay,  and  I  thank  her  for  her  patience. 

Senator  Murray. 

OPENING  STATEMENT  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

And  I  do  have  a  few  questions  for  the  witnesses.  I  do  want  Mr. 
Eggleston  to  respond  but  I  did  want  to  come  today  and  make  a 
statement  and  a  few  comments,  first  of  all,  to  express  my  opti- 
mism, Mr.  Chairman,  that  you  will  be  able  to  work  with  our  Rank- 
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ing  Member  in  order  to  complete  this  Committee's  work  in  a  fair 
and  expeditious  manner  by  next  month's  deadUne. 

Mr.  Chairman,  in  general  I  feel  that  this  Committee  in  the  past 
has  been  very  successful  in  working  on  a  bipartisan  basis  in  order 
to  find  answers  to  many  questions  that,  quite  frankly,  have  trou- 
bled all  of  us.  I  do  think,  however,  it  is  timely  to  remind  this  Com- 
mittee not  to  lose  sight  of  its  mission. 

The  American  people  understand  the  role  of  this  Committee. 
They  want  us  to  ask  tough  questions  and  they  want  us  to  pursue 
this  investigation  in  a  responsible  manner.  And  if  there  is  any 
wrongdoing,  they  certainly  want  to  know  the  facts  and  they  want 
us  to  make  recommendations  once  we  have  exposed  them. 

I  agree  with  Senator  Sarbanes  that  it  should  be  facts  first  and 
judgment  later,  but  Mr.  Chairman,  I  think  we  should  notice  that 
many  people  are  growing  very  tired  of  what  they  have  seen  lately, 
and  unfortunately  our  constituents  have  watched  this  Committee 
become  much  more  political  and  partisan  since  we  first  debated 
whether  to  subpoena  Mr.  Kennedy's  notes. 

Mr.  Chairman,  the  Government  was  recently  shut  down  for  21 
days,  the  longest  period  of  gridlock  that's  ever  been  imposed  by 
politicians,  and  I  feel  it's  important  to  raise  that  shutdown,  even 
though  the  only  thing  it  shares  in  common  with  this  investigation 
is  that  they  both  come  from  Capitol  Hill. 

I  spent  a  lot  of  time  during  the  shutdown  in  my  home  State  talk- 
ing to  my  friends  and  my  neighbors  about  their  concerns,  which 
mostly  focused  on  the  future  of  Medicare  and  Medicaid,  and  they 
wanted  to  know  whether  or  not  we  were  going  to  have  a  budget 
deal.  Those  were  the  issues  they  cared  about.  In  fact,  the  Speaker 
of  the  House  was  in  my  State  last  week  and  he  cast  doubt  on  the 
likelihood  of  a  budget  compromise  and  that  concerns  me  a  great 
deal.  As  a  Member  of  the  Budget  Committee,  I  know  we  have  come 
a  long  way.  I  know  a  budget  deal  is  possible  and  I  am  surprised 
that  the  Speaker  was  so  willing  to  throw  in  the  towel  this  late  in 
the  game.  A  budget  deal  is  within  reach  and  if  we  can  reach  a  sen- 
sible one,  we'll  be  doing  something  important  for  this  country. 

Against  that  very  troubling  backdrop,  over  the  last  few  weeks  in 
my  State,  was  the  ever  souring  tenor  of  this  Committee's  efforts, 
a  tenor  I  believe  is  the  cause  for  increasing  concern.  I'm  concerned 
because  it  appears  this  Committee  may  be  getting  too  far  ahead  of 
itself  without  the  benefit  of,  at  least  for  now,  all  the  facts. 

For  the  average  person  sitting  at  home  watching  the  evening 
news,  they  could  easily  conclude  by  watching  this  Committee  over 
the  past  few  weeks  that  grievous  crimes  have  been  committed, 
facts  and  proof  discovered,  and  punishment  rendered.  All  of  this 
could  be  derived  from  the  sensational  claims  and  statements  made 
to  the  press. 

I  think  it  is  very  important  to  point  out  to  everyone  that  this  in- 
vestigation is  not  yet  over.  It  has  been  long  for  sure,  and  some 
think  too  long  and  too  costly.  We  have  put  to  rest  Vince  Foster's 
suicide,  and  we  have  completed  the  Washington  phase  of  this  in- 
vestigation, but  in  the  present  phase,  we  have  answered  few,  if 
any,  questions. 

It  is  time  for  us  to  move  beyond  the  sound  bites,  Mr.  Chairman, 
and  ask  the  hard  questions.  I  very  much  fear  that  partisanship  will 
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intrude  into  these  hearings,  especially  as  Presidential  politics  heat 
up,  and  I  can  tell  you  that  the  people  in  Washington  State  are  al- 
ready skeptical  of  these  hearings. 

This  Committee  cannot  afford  to  lose  the  confidence  of  the  Amer- 
ican people,  especially  when  they  think  their  leaders  are  incapable 
of  keeping  the  Government  running,  balancing  the  budget,  and  tak- 
ing care  of  the  issues  people  really  care  about. 

Mr.  Chairman,  I  urge  this  Committee  to  stay  focused.  We  have 
done  nearly  3  dozen  days  of  hearings.  We  have  deposed  over  150 
individuals,  and  we've  heard  testimony  from  more  than  80  individ- 
uals, and  that's  commendable.  We  have  worked  hard  and  resolved 
many  issues. 

This  Committee  is  entrusted  to  investigate  some  serious  issues 
surrounding  Madison  Guaranty  and  Whitewater,  and  we  should  do 
so.  If  we  stay  true  to  that  mission,  I  am  confident  this  Committee 
can  restore  its  bipartisan  demeanor  and  complete  its  work  on  time. 
And  I'm  very  hopeful  that  that  will  be  the  case. 

Having  said  that,  Mr.  Chairman,  I  have  one  question  I  want  to 
ask  Mr.  Kennedy  and  then  we'll  turn  it  over  to  Counsel. 

Mr.  Kennedy,  on  the  top  of  your  notes,  both  typewritten  and 
handwritten,  you  have  a  note  that  reads,  "Try  to  find  out  what's 
going  on  in  investigation."  Do  you  have  that  in  front  of  you? 

Mr.  Kennedy.  Yes,  I  do.  Senator. 

Senator  Murray.  That  line  could  potentially  be  perceived  as  very 
troubling  if  it  meant  that  the  White  House  staff  was  going  to  at- 
tempt to  acquire  confidential  Government  materials.  Can  you  ex- 
plain to  this  Committee  for  our  information  what  you  meant  in 
writing  that? 

Mr.  Kennedy.  Senator,  the  word  is  actually  "investigations." 
That's  one  of  the  mistakes  I  made  when  I  typed  the  notes  up.  This 
was  a  task  list  that  Kendall  sort  of  outlined  for  himself  at  the  start 
of  the  meeting.  It's  the  things  that  he  needed  to  do  or  the  things 
that  he  foresaw  that  his  law  firm  would  be  needing  to  do  as  he 
began  to  represent  the  President  and  the  First  Lady. 

Senator  Murray.  Are  you  aware  of  any  efforts  to  track  down  in- 
formation as  it  relates  to  any  relevant  Government  investigations? 

Mr.  Kennedy.  I  am  not.  Senator. 

Senator  Murray.  Thank  you.  I'll  turn  it  back  over  to  Counsel. 

Mr.  Ben-Veniste.  Mr.  Eggleston,  as  of  early  November,  isn't  it 
the  case  that  Mr.  Lindsey  is  the  person  who  had  been  designated 
to  answer  press  inquiries  relating  to  Arkansas  issues  at  the  White 
House? 

Mr.  Eggleston.  Yes. 

Mr.  Ben-Veniste.  When  you  learned  that  Congressman  LaFalce 
had  requested  documents  from  the  Small  Business  Administration 
for  this  Committee  and  that  was  published  in  the  newspaper,  Mr. 
Nussbaum  suggested  that  you  ought  to  see  or  follow  up  on  that. 

If  I  understand  your  testimony,  you  contacted  officials  at  the 
SBA  to  see  whether  it  would  be  appropriate  for  them  to  share  with 
the  White  House  what  they  had  given  to  Representative  LaFalce; 
is  that  correct? 

Mr.  Eggleston.  That  is  correct. 

Mr.  Ben-Veniste.  Having  given  the  materials  to  Representative 
LaFalce,  the  understanding,  as  we  have  heard  in  testimony  before 
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this  Committee  by  the  officials  of  the  Small  Business  Administra- 
tion, was  that  at  some  point  those  documents  might  well  become 
public.  Did  you  understand  that? 

Mr.  Eggleston.  Yes. 

Mr.  Ben-Veniste.  Was  it,  in  your  view,  a  reasonable  and  legiti- 
mate interest  of  the  White  House  prior  to  getting  press  inquiries 
or  prior  to  the  publication  of  any  of  these  documents,  for  the  White 
House  to  also  have  a  look  at  them  if  it  was  deemed  appropriate? 

Mr.  Eggleston.  Yes,  that  is  the  reason  I  made  the  call. 

Mr.  Ben-Veniste.  In  calling  Mr.  Lindsey  to  let  him  know  that 
you  were  in  the  process  of  obtaining  and  had  obtained  information 
from  the  Small  Business  Administration,  were  you  following  up  on 
this  matter  with  the  person  who  you  understood  had  been  des- 
ignated the  chief  press  spokesman  or  liaison  on  such  matters? 

Mr.  Eggleston.  I  think  that  must  be  true.  I  always  hate  to  say, 
"I  don't  remember"  in  this  forum  because  it  always  comes  back  at 
you  with  10  times  more  force.  I  don't  actually  remember  contacting 
Mr.  Lindsey.  I  have  a  recollection  of  not  talking  to  him  about  this, 
but  the  records  sure  indicate  that  I  talked  to  him — not  that  I 
talked  to  him,  that  I  talked  to  his  secretary,  and  if  I  did,  it's  be- 
cause, if  the  call  was  going  to  come  in  about  these  records,  that  call 
would  no  doubt  come  in  to  Mr.  Lindsey. 

Mr.  Ben-Veniste.  So  that  the  implication  that  has  been  ascribed, 
that  there  was  some  surreptitious  and  clandestine  decision  struck 
at  this  meeting  that  sent  you  out  as  an  operative  of  Mr.  Kendall 
to  obtain  sensitive  information  from  Government  agencies,  is,  ac- 
cording to  the  facts  that  you  have  testified  to  here  under  oath,  not 
a  reasonable  or  accurate  description  of  the  true  events? 

Mr.  Eggleston.  That's  correct. 

Mr.  Ben-Veniste.  It  is  not  a  quibble  on  your  part  that  the  moti- 
vation and  direction  to  get  the  material  was  entirely  appropriate 
from  the  standpoint  of  the  White  House  being  able  to  respond  to 
press  inquiries? 

Mr.  Eggleston.  That's  correct. 

Mr.  Ben-Veniste.  On  November  28,  1995 — I  believe  you  alluded 
to  this  in  your  earlier  testimony — Mr.  Teckler,  an  official  of  the 
Small  Business  Administration,  testified  before  this  Committee.  At 
page  145  he  responded  to  this  question  that  I  put  to  him: 

Question:  Having  had  the  opportunity  to  review  the  report  and  the  attachments 
thereto  that  were  turned  over  to  Mr.  Eggleston  and  with  the  benefit  of  hindsight, 
do  you  identify  any  documents  that  were  particularly  sensitive? 

Answer:  No,  I  think  we  satisfied  ourselves,  and  I  think  Mr.  Spotila  satisfied  him- 
self, prior  to  having  sent  the  documents  forward  that  there  were  no  sensitive  docu- 
ments. We  certainly  are  satisfied  to  that  effect  afterwards. 

By  me,  "Is  that  correct,  Mr.  Spotila?"  Mr.  Spotila  responded, 
'Tes,  it  is." 

So  that  on  the  basis  of  your  testimony,  the  documents  which 
were  requested  were  requested  for  a  legitimate  purpose  at  the 
White  House,  that  you  reviewed  them,  that  the  documents  were 
unremarkable,  that  you  did  not  for  whatever  reason  show  them  to 
Mr.  Lindsey  although  you  felt  it  would  be  appropriate  to  do  so,  that 
the  Small  Business  Administration  and  the  Justice  Department 
have  said  that  the  documents  did  not  comprise  any  sensitive  or  re- 
markable information,  and  that  having  seen  the  documents,  there 
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was  nothing  impermissible  about  that  and  it  did  not  impede  the  in- 
vestigation. 

Let  me  ask  Mr.  Lindsey  one  question  with  respect  to  the  produc- 
tion of  this  telephone  message  that  Senator  Bond  asked  you  about. 
Can  you  please  describe  the  circumstances  under  which  that  tele- 
phone message  was  not  delivered  to  the  Committee  prior  to  the 
time  it  was  delivered  10  days  ago  or  so? 

Mr.  Lindsey.  Yes,  sir.  I'm  not  sure  what  this  Committee  sent  to 
the  White  House  in  terms  of  a  subpoena  or  request.  I  received  from 
the  White  House  Counsel's  Office  I  believe  three  separate  requests, 
as  they  were  discussing  with  you  all  the  scope  of  the  subpoena. 

The  first  request  I  got,  if  I  remember  right,  listed  about  50  peo- 
ple on  it,  and  asked  for  any  communications  or  any  documents  re- 
flecting communications  I  had  with  those  individuals. 

The  second  document  I  believe  I  got,  or  the  second  memorandum, 
had  additional  individuals  that  were — it  was  a  smaller  group  of 
people  that  were  being  asked  but  I  was  being  asked  by  some  addi- 
tional individuals. 

I  got  a  third  request  that  asked  for,  and  I  am  paraphrasing, 
memorandum,  documents,  dated  or  prepared  before  March  4,  1994, 
relating  to,  and  then  it  said  Whitewater,  Madison,  Rose  Law  Firm, 
and  entities. 

I  understood  at  the  time,  or  my  understanding  at  the  time  was 
that  since  I  had  already  gotten  a  request  asking  for  communica- 
tions with  a  whole  series  of  people,  that  those  were  not  asking  for 
communications,  they  were  asking  for  substantive  documents  relat- 
ing to  those  subjects.  I  had  already  provided  responses  to  over,  I 
bet,  60  people. 

In  my  deposition  an  issue  came  up  about  other  documents,  and 
I  made  some  comment  to  my  attorney — well,  I'm  not  going  to  tell 
you  what  I  said  to  my  attorney,  but  anyway,  I  made  some  comment 
that  I  was  concerned  that  we  had  not  provided  something  that  I 
remembered.  We  went  back  to  the  White  House,  had  additional 
conversations  with  the  White  House  Counsel's  Office  in  which  they 
indicated  that  their  understanding  of  that  last  request  would  in- 
clude telephone  messages,  even  though  they  had  already  specifi- 
cally asked  me  for  telephone  conversations  with  at  least  50  people. 

We  then  went  back  and  found  some  additional  documents  that 
related  to  telephone — they  simply  reflect  a  telephone — or  a  com- 
munication, not  a  meeting  and  what  I  would  not  consider  to  be  a 
document  relating  to — I  would  not  consider  that  to  be  a  document 
relating  to  Whitewater.  The  Counsel's  Office  took  the  position  that 
we  at  least  should  turn  it  over  because  it  might  be — this  Commit- 
tee might  consider  it  to  be  a  document  relating  to  Whitewater  and 
we  made  that  additional  response. 

Mr.  Ben-Veniste.  All  right.  So  if  I  understand  it,  something  that 
came  up  at  the  deposition  led  you  to  believe  that  perhaps  this  Com- 
mittee was  not  in  possession  of  a  document  that  you  remembered 
having  seen,  you  went  back  and  you  checked,  and  although  tech- 
nically it  might  not  have  been  called  for,  you  made  the  determina- 
tion to  produce  it. 

Mr.  Lindsey.  It  wasn't  even  this  document.  It  was  an  unrelated 
document  that  triggered  it  in  my  mind,  but  it  triggered  us  going 
back  and  looking  at  the  request  again,  trying  to  determine  whether 
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any  of  the  request  would  include  this  type  of  document.  Again,  the 
Counsel's  Office  making  a  decision  that,  to  err  on  the  side  of  disclo- 
sure, that  we  would  turn  these  additional  documents  over. 

Mr.  Ben-Veniste.  Let  me  ask  one  final  question  so  that  we  put 
in  context,  lest  there  be  speculation  about  whether  you  were  not 
forthcoming  or  hiding  the  document  from  investigators,  and  so 
forth  and  so  on.  Had  this  particular  phone  record  been  produced  to 
any  other  investigators? 

Mr.  LiNDSEY.  I  understand  that  yes,  I  believe  it  has  been  pro- 
duced to  the  House  Committee  in  response  to  a  request,  and  that's 
the  only  one  I  can  be  sure  of. 

Mr.  Ben-Veniste.  So  clearly  on  the  House  side,  they  have  al- 
ready had  this  document  and  presumably  for  some  period  of  time? 

Mr.  LiNDSEY.  Yes.  A  lot  of  the  requests  asked  for  telephone  logs, 
and — ^you  know,  and  again  the  Senate  requests,  or  at  least  what  I 
saw,  didn't  ask  for  telephone  logs,  it — one  request  asked  for  com- 
munications with  a  whole  series  of  people  which  I  would — I  took 
to  include  telephone  logs.  But  when  it  asked  for  simply  documents 
relating  to  these  matters,  I  took  that  to  be  substantive  documents, 
not  telephone  logs.  If  that  was  my  error,  I  apologize. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

I  have  some  specific  questions  I  want  to  get  to  with  respect  to 
some  of  the  notes  on  the  typewritten  information  that  we  have,  but 
I  do  want  to  follow  up  on  a  couple  of  just  kind  of  general  areas. 
It  would  be  my  conclusion  in  looking  at  this — at  least  my  under- 
standing of  the  development  of  these  notes,  there  was  a  meeting 
that  took  place,  someone  was  charged  with  keeping  information 
with  respect  to  the  points  that  were  raised.  And  my  own  conclu- 
sion, frankly — and  this  is  not  judgmental,  it's  just  a  point  that  I 
would  have  thought  would  have  been  very  natural — that  once  that 
document  had  been  put  together,  that  people  in  fact  would  be  en- 
gaged in  tr3dng  to  flesh  out  some  of  the  data  with  respect  to  the 
areas  that  were  raised. 

I  gather  from  listening  to  the  conversation  this  morning,  that  the 
attorneys  in  the  crowd  have  indicated,  well,  some  of  that  would  be 
alright  but  some  of  that  wouldn't.  There  was  kind  of  a  passing  of 
the  torch,  saying  now  the  Clintons'  personal  attorneys  are  going  to 
take  care  of  these  things,  but  I  think,  Mr.  Eggleston,  you  made  ref- 
erence to  the  fact  that  but  there  would  be  knowledge  in  the  White 
House,  and  I  think  you  pretty  much  indicated  Mr.  Lindsey  would 
probably  be  the  person  who  had  most  of  that  knowledge,  you 
wouldn't  ignore  that. 

So  what  I'm  trying  to  get  at  here  is,  there  are  a  lot  of  different 
points  that  were  raised.  I  would  assume  that  Mr.  Lindsey  and 
maybe  some  others  were  involved  in  developing  some  of  the  back- 
ground information  about  some  of  these  points.  Is  that  a  fair  thing 
for  me  to  conclude? 

Mr.  Eggleston.  I  think  there  may  have  been  issues  that  he 
learned  about — you  can  probably  tell  from  the  documents  that  Mr. 
Lindsey  learned  a  lot  about  a  lot  of  these  issues  from  listening  to 
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the  press  calling  him  and  telling  him  what  a  lot  of  the  facts  were. 
But  the  point  I  was  making  is  that  the  White  House  attorneys  and 
other  people  were  not  going  to  be  calling  third-party  witnesses. 

Senator  Mack.  Internally,  then,  but  you  all  would  have  been  in- 
volved in  gathering  together  what  information  you  might  have 
known  about  these  various  points.  Is  that 

Mr.  Eggleston.  I  don't  think  we  did  that  in  any  sort  of  system- 
atic way.  I  think  we  did  it  as 

Senator  MACK.  Again,  I'm  not  trying  to  pin  you  down,  was  there, 
now  that  we  concluded  this  meeting,  did  we  give  assignments  to 
each  of  these  points  to  everybody  and  it  was  worked  through  in  a 
thorough  way,  but  from  time  to  time,  over  a  period  of  time,  various 
issues  would  come  up  relative  to  the  points  that  were  made  on  here 
and  there  were  going  to  be  certain  people  in  the  White  House  that 
would  have  been  pursuing  gathering  of  that  information.  Is  that  a 
reasonable  conclusion? 

Mr.  Eggleston.  If  I  could  just  answer  that  this  way,  this  would 
come  up  usually  when  a  press  inquiry  would  come  in.  Somebody 
would  call  up  and  say  how  about  such-and-such.  They  usually 
called  Mr.  Lindsey,  and  if  he  knew  the  information  he  might  pro- 
vide the  information.  There  was  no  effort  to  go  out — now,  maybe 
others  did  it — but  there  was  no  effort  that  I  know  of  to  go  out  and 
sort  of  collect  what  the  existing  state  of  facts  or  knowledge  was 
about.  It  was  press  response  driven,  as  far  as  I  know. 

Senator  MACK.  And  in  these — I  gather  there  were 

Mr.  Eggleston.  By  the  White  House,  I  should  say.  I  presume 
Mr.  Kendall  was  probably  doing  what  ordinary  counsel  did.  But  by 
the  White  House,  it  was  press  response  driven,  as  far  as  I  know. 

Senator  Mack.  Then  let  me  go  to  some  specifics  and  maybe  it 
might  help  me  both  understand  how  it  worked,  and  also  at  the 
same  time  provide  me  some  information  with  respect  to  some  of  the 
specifics  in  the  notes. 

Mr.  Lindsey,  if  I  could,  let  me  engage  you  in  this  discussion,  and 
I'm  going  to  be  referring  to  notes  on  page  12529,  and  I  think  that's 
the  first  page  of  the  typewritten  notes. 

Mr.  Lindsey.  Of  the  typewritten  version,  yes,  sir. 

Senator  Mack.  Yes.  I  want  to  go  to  the  part  that  refers  to  HRC's 
representation  of  Madison,  the  Beverly  Bassett  part,  and  possibly 
even  the  "RLF — answered  questions,  did  reconstiTiction." 

I  guess  maybe  I  should  start  by  asking  this  question.  Are  you  fa- 
miliar with  what  that  was  representing? 

Mr.  Lindsey.  Yes,  in  general. 

Senator  Mack.  Could  you  tell  me  what  were  the  points  that  were 
raised  in  that  area  of  discussion? 

Mr.  Lindsey.  Yes,  sir.  One  of  the  issues  that  came  up  in  the  1992 
campaign,  frankly  by  Jerry  Brown  at  a  debate  in  Chicago,  was  that 
Mrs.  Clinton  was  doing  business  with  the  State.  In  fact,  I  think  he 
went  so  far  as  to  say  that  her  husband — that  Mrs.  Clinton's  hus- 
band, the  Governor,  was  getting  business  for  her  from  the  State. 
In  connection  with  that,  the  issue  of  Madison's  requests  to  the 
State  Securities  Commissioner,  Beverly  Bassett,  now  Beverly  Bas- 
sett Schaffer,  came  up.  We  responded  to  these  requests. 

It  turns  out  that  the  Rose  Law  Firm,  on  behalf  of  Madison,  made 
a  request,  as  I  think  Mr.  Massey  has  testified  to,  to  the  State  Secu- 
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rities  Commissioner,  to  clarify  whether  or  not,  under  Arkansas  law, 
a  savings  and  loan  could  issue  preferred  stock.  The  answer  to  that 
question  was  yes,  they  could. 

Frankly,  you  know,  there's  a  lot  of  question  about  whether  or  not 
the  Rose  Law  Firm  got  preferred  treatment.  I  have  never  seen  any- 
one suggest  any  other  interpretation  of  Arkansas  law  with  respect 
to  that  issue. 

In  that  letter,  as  you  know,  there's  a  reference  at  the  bottom — 
it  was  signed  by  the  Rose  Law  Firm  but  there  was  a  reference  to 
if  you  have  questions,  call  either  Hillary  Clinton  or  Rick  Massey. 

Senator  Mack.  Would  you  hold  your  thought  there  for  just  a 
minute? 

Mr.  LiNDSEY.  Sure,  absolutely. 

Senator  Mack.  Mr.  Kennedy,  you  were  the  managing  partner  of 
the  firm  at  different — I  had  a  question  related  to  a  policy. 

Excuse  me,  just  a  minute. 

The  other  day  in  Mr.  Massey's  testimony,  I  thought  he  made  ref- 
erence to,  or  I  picked  it  up  in  some  other  document,  as  to  why  Hil- 
lary Clinton's  name  appeared  in  that  letter.  I  thought  I  heard  him 
say  something  about  it  was  a  policy  of  the  firm  to  have  the  billing 
partner's  name  appear  on  that  tj^e  of  correspondence.  Do  you 
know  whether  that  was,  in  fact,  the  policy  of  the  firm? 

Mr.  Kennedy.  I  wouldn't  say  it  was  a  formal  written  policy  but 
particularly  for  people  situated  where  Rick  was,  sort  of  getting 
started  and  whatnot,  they  were  expected  to  keep  their  supervisors, 
the  billing  partners,  informed.  And  I  think  that  that's  what  he  was 
referring  to  primarily. 

Senator  Mack.  Well,  the  way  that  it  came  across  was  that  it  was 
policy  to  have  the  billing  partner's  name  appear  to  be  in  essence 
recognizable.  It  seemed  to  me,  struck  me  as  being  much  more  than 
just  informational,  but  again  really,  as  far  as  you're  concerned, 
there  wasn't  any  written  policy  but  it  was  kind  of  expected  for  as- 
sociates to  put  the  billing  partner's — would  the  name,  by  the  way, 
appear  on  those  letters  as  the  billing  partner  or  was  it  satisfactory 
to  you  to  just  have  the  name  appear  in  the  body  of  the  letter? 

Mr.  Kennedy.  Senator,  you  would  not  normally  identify  some- 
body as  the  billing  partner,  no,  sir. 

Senator  Mack.  Then  what  would  be  the  benefit  of  having  her 
name  appear  in  the  body  of  the  letter  as  opposed  to  somebody  who 
signed  it? 

Mr.  Kennedy.  I  am  not  sure  that  you  would  say  that  there  was 
any  particular  benefit  given  or  sought  in  that  case. 

Senator  Mack.  If  we  were  to  ask  to  look  at  information  with  re- 
spect to  letters  that  the  associates  put  out,  would  we  find  it  was 
pretty  consistent  that  billing  partners'  names  would  appear  in 
those  letters? 

Mr.  Kennedy.  If  the  billing  partner  was  actively  involved  in  the 
matter,  actively  undertaking  a  supervisory  role,  it  would  not  be 
surprising  at  all  to  me.  Senator,  that  you  would  see  some  consist- 
ency there. 

Senator  Mack.  Well,  I  appreciate  that. 

Mr.  Lindsey,  if  you  would  go  on  with  your  explanation,  then. 

Mr.  Lindsey.  Anyway,  the  second  matter  had  to  do  with  then 
serving  as  a  broker,  if  you  will,  for  the  placement  of  that  preferred 
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stock.  My  understanding  is  that  Beverly  Bassett  indicated  that 
under  certain  conditions  they  could  do  that  but  indicated  that  they 
needed  to  increase  their  working  capital  before  that  would  be  al- 
lowed. There  were  questions  raised  at  the  time  because  Beverly 
Bassett's  brother,  Woody  Bassett,  was  an  early  and  close,  strong 
supporter  of  the  Governor. 

Senator  Mack.  How  early  and  how  close? 

Mr.  LiNDSEY.  Well,  I  believe  going  back  to  his  first  race,  1974, 
for  Congress.  That  that  relationship,  that  there  was  too  much  cozi- 
ness  there.  And  after  the  fact,  the  Rose  Law  Firm  did  answer  ques- 
tions with  respect  to  this  particular  transaction. 

Again,  I  assumed,  though  Mr.  Kennedy  may  have  been  involved 
in  this  discussion  at  all,  that  I  was  walking  through  for  Mr.  Ken- 
dall what  the  various  issues  that  had  come  up.  This  was  clearly  an 
issue;  as  you  know,  two  Rose  Law  Firm  letters  to  Beverly  Bassett, 
listing  what  the  two  letters  are.  Beverly  Bassett  responded  with 
the  authority  to  do  both.  She  had  recently  been  appointed  as  Secu- 
rities Commissioner,  and  so  forth. 

So  I  was  simply  relating  to  Mr.  Kendall  and  to  others  there  who 
had  not  followed  that  during  the  campaign,  what  that  issue  was 
and  how  we  had  responded  to  it  during  the  campaign. 

Senator  Mack.  I  understand.  Did  you  voice  some  concern,  or  did 
the  group  kind  of  have  some  concern  with  respect  to  whether  they 
thought  either  there  was  the  appearance  of  impropriety,  or  were 
you  concerned  about  that  at  the  time? 

Mr.  LiNDSEY.  No,  sir.  I've  actually  looked  at  the  records.  I  believe 
that  Beverly  Bassett  Schaffer  took  a  more  active  role  in  trying  to 
supervise  Madison  and 

Senator  Mack.  I'm  not  talking  about  her  role.  I'm  talking  about 
the  role  of  the  First  Lady.  I'm  asking  you  the  question,  do  you 
think  if  you  had  it  to  do  over  again,  would  you  have  advised  that 
the  First  Lady  shouldn't  have  done  that?  I  realize  this  was  not 
when  she  was  the  First  Lady. 

Mr.  LiNDSEY.  I  believe,  in  hindsight,  if  it  would  have  taken  this 
matter  off  the  table,  that  all  of  us  would  have  advised  her.  I  don't 
think  she  would  have  required  our  advice. 

Senator  Mack.  I  was  under  the  impression  that  she,  in  fact, 
made  a  point  of  trying  to  make  sure  that  she  did  not  represent  cli- 
ents before  regulatory  agencies. 

Mr.  LiNDSEY.  That  is  correct,  and  she,  in  fact,  it  is  my  under- 
standing with  respect  to  billings  that  came  from  the  State,  that  she 
did  not  participate  in  those  as  well. 

Senator  Sarbanes.  Let's  be  clear  about  that  because  it  is  an  im- 
portant point  but  I  think  we  want  the  record  to  be  clear.  My  under- 
standing is  that  she  took  herself  out  of  the  sharing  in  the  proceeds 
that  came  to  the  Rose  Law  Firm  from  the  Rose  Law  Firm  repre- 
senting State  agencies. 

Mr.  LiNDSEY.  You  are  correct,  I'm  sorry. 

Senator  Sarbanes.  Which  is  a  different  point  than  the  point  that 
was  just  being  made,  as  I  understand  it. 

Mr.  LiNDSEY.  Mr.  Kennedy  obviously  would  know. 

Senator  Mack.  Let  me  get  back  to  the  point  that  I  am  pursuing 
anyway.  The  First  Lady  has,  I  think,  responded  on  a  number  of  oc- 
casions that  she  really  made  an  effort  to  make  sure  that  she  didn't 
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represent  a  client  before  a  regulatory  agency,  in  fact  went  to  the 
extent  that  Senator  Sarbanes  has  raised  to  clarify  how  billing 
would  take  place.  In  response  to  a  question,  though,  as  to  why  she 
had  called  Beverly  Bassett,  the  response  was  that  she  had  made 
that  call  for  the  purpose  of  just  getting  the  name  of  an  individual 
that  the  letter  should  be  sent  to. 

I  fmd  it  really,  really  tests  my — well,  I'm  not  sure  exactly  how 
to  phrase  this.  It's  difficult  to  believe  that  she  would  risk  breaking 
down  this  wall  of  protection  that  she  was  trying  to  build  around 
her  to  make  a  call  for  the  purpose  of  finding  out  who  to  send  a  let- 
ter to?  I  mean,  that  just  doesn't  make  sense  to  me. 

Mr.  LiNDSEY.  Well,  again,  I  don't  want  to  speak  for  her,  she  can 
certainly  speak  for  herself,  but  my  understanding  was  that  as — this 
is  a  Securities  Commissioner.  In  many  States  a  Securities  Commis- 
sioner does  not  have  regulatory  authority  over  the  State  S&L's.  In 
Arkansas  they  do,  I  think  as  they  probably — but  again,  I  am 
speculating 

Senator  Mack.  You  don't  think  that  she  knew  that? 

Mr.  LiNDSEY.  No.  I  think  she  was  aware  of  that,  but  I'm  sure  she 
also,  as  she  was  in  the  process  of  discussing  this,  thought  I  wonder 
who  over  there  actually  handles  the  S&L  side  of  the  Securities 
Commissioner.  She  picked  up  the  phone,  called,  and  my  under- 
standing is,  to  ask  who  on  your  staff"  basically  handles  the  S&L 
side  of  your  regulation,  and  that,  you  know,  that  she  then  hung  up 
the  phone  and  that  was  the  extent  of  any  conversation  she  had. 

Senator  Mack.  It  seems  like,  again,  a  tremendous  risk  to  take 
to  be  making  that  kind  of  call.  I  suspect,  and  I  don't  know — let  me 
ask  you  this 

Mr.  LiNDSEY.  Senator  Mack,  let  me  say,  there  is — you  know, 
again,  we  have  to  try  to  put  this  into  some  context.  What  purpose 
would  be  served?  I  don't  know  of  anyone  who  has  looked  at  Arkan- 
sas law  and  the  decision  that  the  Securities  Commissioner  made 
with  respect  to  this  issue  and  suggested  that  that  was  the  wrong 
decision.  Mr.  Massey,  if  I  remember,  said  he  thought  it  was  a  slam 
dunk. 

Senator  Mack.  Right.  Can  I 

Mr.  LiNDSEY.  And  therefore,  again,  obviously  in  hindsight,  it 
would  have  been  better  if  she  hadn't  picked  up  the  phone  to  find 
out  who  happens  to  be  handling  this  matter  within  the  Securities 
Commission.  But  again,  to  suggest  as  the  only  place  that  that  can 
lead,  that  somehow  she  was  seeking  preferable  treatment,  I  just — 
it  doesn't  work,  because  there  was  no  preferable  treatment. 

Senator  Mack.  Sitting  on  this  side  of  the  desk,  the  requirement 
is  for  us  to  ask  questions  that  could  raise  other  possibilities.  If  we 
all  just  concluded  what  was  written,  there  would  be  no  purpose  for 
this.  So  let  me  respond  to  your  question.  Because — in  fact,  I  raised 
this  the  other  day  with  Mr.  Massey — my  experience  of  16  years  in 
the  banking  business  was  that  there  was  never  a  slam  dunk  when 
it  came  to  the  regulators,  never,  never.  In  fact — well,  and  I  think 
Mr.  Massey  said  in  hindsight  that  he  has  come  to  that  same  con- 
clusion. 

Second  point  that  I  would  make,  this  comment  with  respect  to — 
and  it  is  something  that  the  First  Lady  has  said  I  think  many 
times — that  they  never  issued  the  preferred  stock,  so  what's  the 
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harm?  That's  not  the  question.  The  question  is  was  there  any  effort 
to  try  to  influence,  and  I  think  there  is  enough  evidence  out  there 
to  at  least  have  people  raise  questions  as  to  whether  there  was  an 
intent.  I  mean,  it's  not  hard  to  get  into  a  situation  where  one  could 
conclude,  as  Mr.  McDougal  is  trying  to  figure  out  how  he  can  get 
his  capital  situation  improved,  that  one  of  the  ways  to  do  it  is 
through  preferred  stock.  He  has  to  find  out  whether  he  can  have 
that  issued.  It's  very  important  to  him  for  the  survival  of  the  orga- 
nization if  it  can  be  done.  And  people  are  sitting  around  saying 
how  are  we  going  to  get  this  done. 

Well,  if  we  make  the  phone  call,  it  might  not  be  the  right  thing 
to  do.  I  can  just  make  the  call  and  ask  the  question  about  who  to 
inquire,  where  we  should  send  the  letter.  The  subliminal  message 
that  comes  with  that  is  one  of  saying,  oh,  we  have  now  just  notified 
the  Arkansas  Securities  Commission  that,  in  fact,  this  is  an  impor- 
tant issue. 

Now,  I'm  raising  that  as  a  possible  concern. 

Mr.  LiNDSEY.  Senator,  my  only  point  or  response  to  that  is  this 
is  not,  in  my  opinion,  a  matter  of  judgment  on  behalf  or  discretion 
on  behalf  of  the  Securities  Commissioner.  She^ — this  request  was 
to — was  in  effect  saying  this  is  our  interpretation  of  Arkansas  law, 
do  you  agree  in  our  interpretation?  The  Securities  Commissioner 
said,  yes,  I  agree  with  your  interpretation.  I  have  not  seen  anyone 
to  suggest  that  there  is  any  other  interpretation  that  is  reasonable 
of  Arkansas  law. 

Senator  Mack.  Again,  we  can  debate  that  particular  point  for  a 
long  time.  I  would  ask  you,  do  you  know — I'm  just  curious — as  you 
have  followed  this  issue  through,  do  you  know  whether  Mrs.  Clin- 
ton ever  raised  or  contacted  regulatory  agencies  for  other  clients? 

Mr.  LiNDSEY.  No,  sir,  I  do  not  know  that. 

Senator  Mack.  Is  that  something  that  you  all  would  have  asked 
the  question  about? 

Mr.  LiNDSEY.  I  never  asked  that  question.  It  never  came  up. 

Senator  Mack.  Would  it  make  any  difference  to  you  if  you  knew 
that  this  was  the  only  time  that  Mrs.  Clinton  had  contacted  a  regu- 
latory agency? 

Mr.  LiNDSEY.  No,  sir.  I  know  Mrs.  Clinton.  I  know  her  to  be  a 
woman  of  integrity.  You  know,  you're  sitting  there,  you're  talking, 
you  say  I  wonder  who  is  supposed  to  handle  this,  you  pick  up  the 
phone.  And  after  the  fact,  you  think,  you  know,  maybe  I  shouldn't, 
but — especially  11  years  after  the  fact  or  10  years  after  the  fact, 
but  the  fact  of  the  matter  is,  I  do  not  believe  that  there  was  any 
attempt  to  get  preferential  treatment  in  this.  I  don't  believe  any 
preferential  treatment  was  given.  I  believe  Ms.  Bassett  has  testi- 
fied to  that.  I  believe  others  have  testified  to  that. 

Senator  Mack.  Mr.  Chairman,  I  think  that's  all  I  have  for  now. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Ben-Veniste.  Let  me  follow  up  on  a  couple  of  things  from 
Senator  Mack.  When  you're  using  a  general  description  of  whether 
an  associate  sends  out  a  letter  under  his  own  and  sole  signature, 
does  it  make  a  difference,  or  did  it  make  a  difference  back  10  or 
11  years  ago,  at  the  Rose  Law  Firm,  whether  the  associate  was  a 
seventh-year  or  sixth-year  associate  or  a  first-year  associate? 

Mr.  Kennedy.  Absolutely,  Mr.  Ben-Veniste. 


299 

Mr.  Ben-Veniste.  As  we  have  all  seen,  although  Mr.  Massey  has 
progressed  in  his  career  as  probably  a  senior  partner  now  at  the 
Rose  Law  Firm,  at  that  time  he  was  a  first-year  associate. 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  And  the  rules  with  respect  to  whether  first- 
year  associates  write  letters  on  their  own  to  the  heads  of  regulatory 
agencies  would  be  one  that  I  would  think  a  firm  like  the  Rose  Law 
Firm  would  have  a  serious  interest  in  precluding  until  that  associ- 
ate were  able  to  prove  himself  or  herself? 

Mr.  Kennedy.  That's  correct,  Mr.  Ben-Veniste.  Rick  is  and  al- 
ways has  been  very  talented,  but  all  of  us  have  a  learning  curve. 

Mr.  Ben-Veniste.  So  that,  as  you  look  at  this  in  hindsight,  do 
you  find  anything  remarkable  about  the  fact  that  Mrs.  Clinton,  as 
the  senior  partner  supervising  Mr.  Massey,  was  a  signatory  to  that 
letter  along  with  Mr.  Massey? 

Mr.  Kennedy.  No,  I  do  not. 

Mr.  Ben-Veniste.  Now  in  terms  of  Mr.  Lindse/s  responses  to 
the  questions  about  the  nature  of  the  question  put  to  the  securi- 
ties— on  the  securities  issue  of  selling  preferred  stock,  we  have 
heard  from  Mr.  Massey  on  this  question  under  oath,  who  testified 
very  clearly  that,  in  his  view,  there  was  nothing  that  was  done  that 
was  untoward,  improper,  sneaky,  or  in  any  way  not  aboveboard  or 
proper  for  an  attorney  in  connection  with  the  dealings  between  the 
Rose  Law  Firm  and  Mrs.  Schaffer  and  her  department. 

Mr.  Lindsey,  do  you  have  some  other  view  of  this? 

Mr.  Lindsey.  No,  sir,  not  at  all.  In  fact,  in  response  to  Senator 
Mack's  question  about  whether  if  I  knew  this  was  the  only  time 
that  this  had  ever  occurred,  that  would  reinforce  my  position  that 
she  made  effort  not  to — if  you're  suggesting  that  she  somehow  did 
it  to  gain  influence,  this  doesn't  sound  like  the  time  to  do  that.  And 
therefore,  you  know,  I  do  not  believe  there  was  anything  improper. 

Mr.  Ben-Veniste.  Are  you  aware  that,  according  to  Beverly  Bas- 
sett  Schaffer,  both  the  Federal  Home  Loan  Bank  Board  representa- 
tives and  the  FDIC  representatives  that  she  contacted  on  this  issue 
encouraged  Madison  Bank  to  raise  funds  in  this  way? 

Mr.  Lindsey.  I  believe  not  only  she  testified  to  that,  but  I  believe 
that  Rick  Massey  also  testified  to  that  fact  the  other  day. 

Mr.  Ben-Veniste.  So  we  are  having  all  of  this  discussion  and 
minute  focus  on  an  issue  which  every  single  person  who  has  looked 
at  it  has  called  unremarkable,  appropriate,  and  in  the  best  interest 
of  not  only  Madison  Bank  but  their  depositors  to  have  taken  place 
if  it  was  possible;  is  that  correct? 

Mr.  Lindsey.  Absolutely.  One  of  the  things,  you  know,  this  Com- 
mittee knows  better  than  I,  was  that  during  the  latter  part  of  the 
1980's,  the  FDIC  was  slow  to  close  banks  down  because  frankly, 
there  was  not  sufficient  funds  and  therefore  they  were  trying  to  do 
everything — my  understanding  was  that  they  could,  to  try  to  put 
new  capital  in  and  preferred  stock  would  obviously  be  a  way  that 
private  investors  would  have  responsibility  for  the  continuation  as 
opposed  to  the  taxpayers. 

Mr.  Ben-Veniste.  The  evidence  that  we  have  received  in  addi- 
tion to  that  shows  that  by  1987,  Beverly  Bassett  Schaffer  had 
taken  the  position  that  Madison  Bank  should  be  closed.  She  wrote 
that  position  to  the  Federal  regulators,  and  the  Federal  regulators 
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said,  well,  we  don't  have  the  money  in  hand  to  pay  off  the  deposi- 
tors, and  we're  much  more  concerned  about  other  banks  than  little 
old  Madison  Bank,  so  you're  going  to  have  to  wait.  And  indeed,  it 
wasn't  until  2  years  later  in  1989,  that  the  bank  was  actually 
closed  down. 

And  according  to  the  testimony  that  we  have  heard,  the  great 
majority  of  the  dollars  lost  by  Madison  Bank  occurred  as  a  result 
of  that  interim  delay  between  1987  and  1989,  so  the  question  I  put 
to  you  is  if  Beverly  Bassett  Schaffer  was  in  some  way  colluding 
with  the  Rose  Law  Firm  or  the  Madison  Bank,  why  in  the  world 
would  she  have  taken  the  initiative  to  try  to  close  the  bank  down? 

Mr.  LiNDSEY.  I  agree  100  percent.  In  addition,  it  is  my  under- 
standing that  if  she,  as  a  State  regulator,  had  shut  the  savings  and 
loan  down,  that  the  depositors  would  not  have  had  access  to  the 
Federal  insurance,  and  therefore,  other  than  urging  the  Federal 
Government  to  do  so,  as  you  indicated  she  began  doing  in  1987, 
there  wasn't  much  she  could  do.  In  fact,  I  believe  every  Federal 
regulator  who  has  looked  at  this  has  indicated  that  they  believe 
she  acted  appropriately  and  in  the  best  interests  of  the  depositors. 

Mr.  Ben-Veniste.  So  then — and  to  get  off  this  subject  with  this, 
by  way  of  conclusion,  when  we  look  at  this  situation,  you  can't  look 
at  it  in  a  vacuum,  to  use  another  sense  of  that  expression,  but  you 
must  look  at  it  in  the  context  of  whatever  else  was  going  on  in 
1987  in  the  country  in  connection  with  the  S&L  crisis.  And  at  that 
point  there  wasn't  enough  money  to  pay  off  the  depositors.  What 
was  needed  was  some  time  to  come  up  with  a  plan  so  there 
wouldn't  be  an  emergency  and  a  run  on  the  banks,  and  have  bank 
failures  willy-nilly  all  over  the  place. 

Let  me  move  on  to,  again,  what  I  understand  to  be  the  focus  of 
today's  hearings,  which  was  the  meeting  of  November  5th,  and  go 
back  to  a  point  that  Senator  Murray  had  made.  And  let  me  ask 
you,  Mr.  Kennedy,  going  to  page  12529  of  the  typed  notes,  at  the 
very  beginning  of  the  meeting  where  there  are  these  items  1,  2,  3, 
4,  who  was  doing  the  talking  at  that  point? 

Mr.  Kennedy.  Mr.  Kendall,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Would  you  read  those  four  items  to  us? 

Mr.  Kennedy.  Number  1  says,  "Gather  the  facts."  Number  2 
says,  "Try  to  find  out  what's  going  on  in  investigations."  Number 
3  says,  "Respond  to  requests  that  are  made."  Number  4  says, 
"Strategy  for  dealing  with  the  media."  And  underneath  that  it  says, 
"One  person." 

Mr.  Ben-Veniste.  Were  these  items  that  Mr.  Kendall  indicated 
were  ones  that  he  was  going  to  take  responsibility  for? 

Mr.  Kennedy.  Yes.  As  I  previously  stated,  he  sort  of  laid  these 
out  as  things  that  he  felt  like  he  was  going  to  start  and  needed  to 
be  doing. 

Mr.  Ben-Veniste.  In  terms  of  the  strategy  for  dealing  with  the 
media,  what  did  that  mean  in  terms  of  one  person  vis-a-vis  the 
White  House  and  one  person  vis-a-vis  the  private  lawyers?  Mr. 
Eggleston,  do  you  have  a  recollection  whether  that  was  brought  up 
at  that  meeting? 

Mr.  Eggleston.  I  remember  the  general  issue  of  we  ought  to  be 
having,  instead — I  mean,  at  the  time  Mr.  Lindsey  was  responding, 
the  White  House  also  had  Ms.  Myers  at  the  time,  Mr.  Stephano- 
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poulos  was  periodically  involved  in  responding  to  inquiries.  And  as 
I  recall,  our  notion  was  that  that  might  result  in  problems  regard- 
ing inconsistent  answers  and  the  like,  and  that  Mr. — that  at  least 
in  the  White  House,  Mr.  Lindsey  was  going  to  continue  to  have  the 
role  of  dealing  with  the  press. 

I  don't  rernember  quite  as  much  about  what  Mr.  Kendall's  role 
with  responding  to  press  questions  was  going  to  be,  but  he  started 
to  do  it  after  this  meeting  as  well,  I  believe. 

Mr.  Ben-Veniste.  Let  me  jump  down  to  the  notation  that  says, 
"Position:  Clintons  had  lost  money  in  WWDC."  Let  me  go  back  to 
you  again,  Mr.  Kennedy.  Do  you  recall  who  was  talking? 

Mr.  Kennedy.  I  believe  it  was  Bruce  Lindsey  at  this  point  in  the 
meeting,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Read  your  notes  about  what  was  discussed  at 
that  point. 

Mr.  Kennedy.  It  says,  "Position:  Clintons  had  lost  dollars  in 
WWDC.  Unable  to  substantiate  this  in  detail.  $68,000  at  least. 
McDougals  $92,000  lost— maybe." 

Mr.  Ben-Veniste.  The  next  item  deals  with  Mrs.  Clinton? 

Mr.  Kennedy.  The  reference  HRC,  that  refers  to  Mrs,  Clinton, 
that's  correct. 

Mr.  Ben-Veniste.  Right.  Would  you  read  that,  please? 

Mr.  Kennedy.  "HRC  representation  of  Madison — Not  much  activ- 
ity representing  people  before  agencies.  Two  RLF  letters  Beverly 
Bassett." 

Mr.  Ben-Veniste.  RLF  meaning  Rose  Law  Firm? 

Mr.  Kennedy.  Yes,  sir,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Who  was  doing  the  talking  at  that  point? 

Mr.  Kennedy.  Again,  Mr.  Lindsey,  I  believe. 

Mr.  Ben-Veniste.  There  were  points  1  and  2  under  that. 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  What  were  those  two  points? 

Mr.  Kennedy.  They  refer,  as  best  I  can  recall,  back  up  to  the  let- 
ters, the  two  Rose  Law  Firm  letters.  The  first,  number  1,  would  be 
the  broker-dealer  matter;  and  number  2,  it  says,  "PP  of  preferred 
stock."  PP  stands  for  private  placement  of  preferred  stock,  which 
were  sort  of,  at  least  in  the  campaign  timeframe,  the  issues  that 
had  come  out. 

Mr.  Ben-Veniste.  Now  had  there  been  discussion  in  the  press  at 
this  point  about  the  appropriateness  or  issue  that  we  have  been 
discussing  here  of  Mrs.  Clinton  playing  some  role  in  her  represen- 
tation where  a  regulator  had  been  appointed  by  the  Governor? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Ben-Veniste.  And  at  this  point,  I  take  it  Mr.  Lindsey  was 
laying  out  what  had  been  discussed  in  the  press  and  what  he  knew 
about  the  subject? 

Mr.  Kennedy.  Yes,  sir.  He  was  sort  of  lajdng  out  the  background 
as  to,  you  know,  what  had  gone  on  before. 

Mr.  Ben-Veniste.  So  the  very  same  matters  that  we  have  dis- 
cussed here  in  detail  where  we  now  look  under  a  microscope  at 
what  actually  was  being  requested,  what  was  the  appropriateness 
of  the  action  being  requested,  what  was  the  role  of  Mrs.  Clinton, 
what  was  the  role  of  Mr.  Massey  and  others,  and  what  was  the  role 
of  Beverly  Bassett  Schaffer,  that  had  not  been  dealt  with  except  by 
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way  of  a  general  allegation  that  there  was  something  inappropriate 
that  had  gone  on  because  of  the  political  "coziness"  that  I  see  re- 
flected in  your  notes,  that  some  were  charging  involved  in  that  re- 
lationship; is  that  correct? 

Mr.  Kennedy.  Mr.  Ben-Veniste,  if  I  understand  your  question 
correctly,  the  answer  is  yes,  during  the  campaign  there  were  accu- 
sations and  allegations  hurled.  The  campaign  responded,  and  as 
best  I  can  recall,  that  was  pretty  much  what  had  gone  on  up  to 
that  point. 

Mr.  Ben-Veniste.  Mr.  Chairman. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Kennedy,  after  November  5,  did  you  have  further  meetings 
with  Mr.  Kendall  about  Whitewater  or  Madison? 

Mr.  Kennedy.  After  November  5,  no,  sir,  I  don't  believe  I  did  so. 

Mr.  Chertoff.  What  about  January  20  of  the  next  year,  1994, 
did  you  have  a  meeting  which  Mr.  Kendall  attended? 

Mr.  Kennedy.  I  don't  recall  such  a  meeting.  As  I  testified  before, 
I  am  sure  I  ran  into  Mr.  Kendall  in  the  White  House. 

Mr.  Chertoff.  Mr.  Eggleston,  did  you  have  further  meetings 
after  November  5  with  Mr.  Kendall? 

Mr.  Eggleston.  I  remember  further  communications,  yes,  sure. 

Mr.  Chertoff.  In  addition  to  receiving  the  November  10th  chro- 
nology, which  I  would  like  to  put  up  on  the  Elmo,  which  I  know 
you  have  a — well 

Mr.  Eggleston.  It  might  be  helpful  to  me,  I  don't  think  you  have 
a  copy  of  that  in  my  packet  here. 

Mr.  Chertoff.  I  don't.  And  what  I  will  do  is  give  you  a  copy 
right  now,  but  I  have  to  warn  you  that  this  is  not  the  actual  docu- 
ment, because  the  White  House,  although  they  showed  us  the  docu- 
ment this  year,  in  a  meeting  since  the  new  year 

The  Chairman.  About  2  weeks  ago. 

Mr.  Chertoff.  They  refused  to  let  us  have  a  copy,  they  made  us 
copy  it  down.  So  you're  not  misled,  this  is  not  the  actual  document, 
this  is  our  typed-up  version  of  what  we  were  shown. 

The  Chairman.  This  is  a  typed  copy  of  the  memorandum  from 
Mr.  Kendall  to  you  that  we  got  out  of  your  file  or  was  received  from 
your  file.  And  again  the  White  House  would  not  give  us  a  copy  but 
after  months  we  received  it  and  it  was  brought  over  and  it  was 
retyped  at  the  Committee's  office.  So  if  it  doesn't  look  exactly  like 
the  same  typing,  it  is,  we  hope,  a  fair  and  accurate  representation 
of  the  document  that  you  had  in  your  file. 

Mr.  Ben-Veniste.  Mr.  Chairman,  you  may  have  misspoken.  It  is 
not  a  memorandum  from  Mr.  Kendall  to  Mr.  Eggleston. 

The  Chairman.  A  chronology,  draft  chronology. 

Mr.  Chertoff.  Now  on  the  chronology,  did  you  get  later  chro- 
nologies? 

Mr.  Eggleston.  I  don't  remember  getting  later  chronologies.  I 
really — it's  not  clear  to  me  I  got  this  from  Mr.  Kendall  as  opposed 
to  Mr.  Kendall  gave  it  to  somebody  else  and  it  ended  up  with  me. 
I  don't  remember  getting  other  chronologies  from  Mr.  Kendall  or 
anybody  else. 

Mr.  Chertoff.  It  ended  up  with  you? 
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Mr.  Eggleston.  I  have  been  told  it  was  in  my  file  so  I  am  not 
disputing  it. 

Mr.  Chertoff.  You  don't  remember  it? 

Mr.  Eggleston.  Not  particularly. 

Mr.  Chertoff.  What  were  the  further  communications  with  Mr. 
Kendall  about? 

Mr.  Eggleston.  We  had — a  whole  variety  of  press  issues  came 
up.  He  was  involved  in  the  commodities  problem  in  the  spring  of 
1994  and 

Mr.  Chertoff.  Were  you  involved  in  that? 

Mr.  Eggleston.  Yes. 

Mr.  Chertoff.  How  were  you  involved  in  that? 

Mr.  Eggleston.  I  was  involved  in  a  fairly  tangential  fashion  in 
that,  trjdng  to  fashion  a  response.  I  remember  getting  ready  for 
this  hearing,  I  came  across  a  document  that  I  think  you  have  be- 
cause I  saw  an  S  number  on  it,  that  referenced  a  conversation  that 
I  apparently  had  with  Mr.  Kendall  about  this  sort  of  arcane  issue, 
which  was  really  hot  in  about  January  or  February  of  1994,  about 
the  appropriate  treatment  of  the  capital  gains  tax. 

Mr.  Lindsey  is  nodding  because  he  remembers  that  this  was  one 
of  the  burning  issues  of  the  day,  because  the  Clintons  had,  on  their 
1993  tax  return,  had  taken — had  shown  a  $1,000  capital  gain  and 
they  had  not  taken  a  loss  against  it.  And  the  press 

Mr.  Chertoff.  This  was  the  sale  of  Whitewater;  right? 

Mr.  Eggleston.  This  was  the  sale  of  Whitewater  stock.  And  the 
press  was  all  over  the  issue  of  how — of  what  was  the  impact,  could 
they  have  taken  a  deduction,  how  much.  And 

Mr.  Chertoff.  In  fact,  Mr.  Eggleston 

Mr.  Eggleston.  — I  think  I  had  a  conversation  with  Mr.  Kendall 
about  the  appropriate  treatment  of  that. 

Mr.  Chertoff.  In  fact,  Mr.  Eggleston,  hadn't  the  IRS  come  in, 
in  November,  and  raised  questions  about  that  when  they  were 
doing  their  regular  audit  of  the  President's  tax  returns? 

Mr.  Eggleston.  I  don't  think  that  I  remember  knowing  that. 
Others  may  have  known  it. 

Mr.  Chertoff.  Did  you  know,  Mr.  Kennedy,  that  in  November 
there  was  a  discussion  you  participated  in  about  how  the  IRS  had 
raised  questions  concerning  the  way  the  Whitewater  sale  was 
treated  on  the  tax  returns? 

Mr.  Kennedy.  Yes,  Mr.  Chertoff. 

Mr.  Chertoff.  Now,  Mr.  Lindsey,  how  many  meetings  did  you 
attend  after  November  5  at  which  Mr.  Kendall  was  present? 

Mr.  Lindsey.  I  don't  know  if  I  can  give  you  a  number. 

Mr.  Chertoff.  Give  us  an  estimate. 

Mr.  Lindsey.  I  don't  know — I  spoke  to  him  often  on  the  tele- 
phone. I  would  get  a  press  inquiry,  he  would  get  a  press  inquiry, 
we  would  talk  about  who  was  going  to  respond. 

Mr.  Chertoff.  How  many  meetings? 

Mr.  Lindsey.  Again,  I  clearly  remember  at  least  two  meetings. 
I  believe  that  sometime  after  this  sort  of  Whitewater  response  team 
was  created,  that  he  attended  some  meetings  of  that,  though  he 
may  not  have  been  there,  but  I  believe  he  was.  I  spoke  with  him 
about  the  time  we  were  responding  to  turning  over  documents  to 
the  Department  of  Justice  in  December  and  January  of  1994. 
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Mr.  Chertoff.  You  mean,  the  issue  about  whether  the  President 
was  going  to  ask  for  a  subpoena? 

Mr.  LiNDSEY.  No,  this  was  after — well,  this  was  after  the  fact. 
This  was — we  turned  over  to  the  Department  of  Justice,  in  re- 
sponse to  a  subpoena  for  documents,  we  turned  over  about  five 
boxes  the  first  time,  and  I  believe  about  five  boxes  the  second  time. 

Each  time  we  did  that,  I  issued  a  press  release  from  the  White 
House,  indicating  that  we  were  compljdng  with  the  request  from 
the  Department  of  Justice  for  documents  related  to  Whitewater. 

I  remember,  at  least  one  of  those  times,  sitting  down  face  to  face 
with  David  Kendall  and  discussing  it.  The  other  time  I  may  have 
discussed  it  on  the  telephone. 

Mr.  Chertoff.  Who  participated  in  the  Whitewater  response 
team,  besides  Mr.  Kendall  from  time  to  time? 

Mr.  LiNDSEY.  Mr.  Podesta,  Mr.  Eggleston,  Mr.  Nussbaum. 

Mr.  Chertoff.  So  you  are  not  claiming  that  those  are  privileged 
meetings,  I  take  it? 

Mr.  LiNDSEY.  No. 

Mr.  Chertoff.  Can  you  give  us  an  estimate?  Was  it  about  a 
dozen  meetings  you  had  with  Mr.  Kendall  being  present  where  the 
subject  of  Whitewater  or  Madison  came  up? 

Mr.  LiNDSEY.  I  think  I  indicated  in  my  deposition  that  I  thought 
it  was  less  than  a  dozen. 

Mr.  Chertoff.  Let  me  ask  you,  Mr.  Eggleston,  your  position  was 
that  on  November  5  it  was  decided  there  was  going  to  be  a  separa- 
tion of  function  between  the  White  House  lawyers  and  the  private 
lawyers;  right? 

Mr.  Eggleston.  I  think  I  testified  that — I  think  I  did  not  testify 
to  that.  In  fact,  I  think  that  in  response  to  questions  from  Mr.  Ben- 
Veniste,  what  I  said  was  that  there  were  certain  things  the  White 
House  people  couldn't  do,  certain  things  Mr.  Kendall  could  do,  but 
as  to  many  areas  there  would  be  a  mixture  of  functions. 

Mr.  Chertoff.  And  you  mixed  together  on  some  areas;  right? 

Mr.  Eggleston.  Sure.  Press  being  the  most  obvious  example. 

Mr.  Chertoff.  But  you  did  say  that  one  of  the  things  you  believe 
was  out  of  bounds  for  the  White  House  was  contact  with  third 
party  witnesses;  right? 

Mr.  Eggleston.  No.  What  I  said  was  I  thought  that  would  be 
problematic  because  you  would  read  about  it  in  the  press.  As  a  gen- 
eral matter  I  think,  to  my  knowledge,  we  didn't  do  it  very  much 
because  third  party  witnesses  who  were  completely  uninvolved 
wouldn't — weren't — on  the  members  of  the  campaign  or  part  of  the 
White  House  and  the  like,  you'd  end  up  reading  in  the  press  that 
somebody  from  the  White  House  called.  My  understanding  was  Mr. 
Kendall  would  generally  do  that. 

Mr.  Chertoff.  Mr.  Lindsey,  was  it  your  understanding  and  posi- 
tion that  you  were  not  going  to  reach  out  to  third-party  witnesses? 

Mr.  Lindsey.  I  am  not  sure — if  a  press  question  came  up,  for  ex- 
ample at  either  the  Gerth  or  Isikoff  meeting,  certain  matters  came 
up,  and  if  it  involved  talking  to  someone  who  was  not  a  White 
House  person  in  order  to  get  the  background  and  the  information 
necessary  to  respond  to  that,  I  did  not  think  it  was  inappropriate 
to  contact  and  speak  to  them.  I  was  not  interviewing  witnesses,  you 
know,  in  preparation  for  a  criminal  defense  of  the  Clintons. 
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Mr.  Chertoff.  When  you  did  talk  to  witnesses,  did  you  share 
that  information  in  meetings  at  which  Mr.  Kendall  was  present? 

Mr.  LiNDSEY.  Again,  I  can't  remember  an  instance  but  I  am  sure 
I  did. 

Mr.  Chertoff.  Let  me  put  up  on  the  Elmo  what's  been  marked 
as  S  12599.  It's  from  your  call  list.  It's  dated  September  17,  1993, 
if  you  want  to  look  for  it.  Is  that  the  same  type  of  message  system 
we  talked  about  earlier? 

Mr.  Lindsey.  Yes,  sir. 

Mr.  Chertoff.  It  shows  at  4:01  p.m.  on  September  17,  which  is 
3  or  4  days  before  David  Hale  was  indicted  in  Little  Rock,  there 
was  a  message  to  you  from  Bill  Burton.  It  says,  "Needs  to  talk  to 
you  about  a  Jim  McDougal  problem.  Jim  Blair." 

Now,  Jim  Blair  was  the  lawyer  who  handled  the  sale  of  White- 
water for  the  Clintons  in  December  1992;  is  that  correct? 

Mr.  Lindsey.  Among  other  things,  yes. 

Mr.  Chertoff.  Have  you  learned  in  the  last  week  or  so  that  he 
actually  put  up  the  money  to  allow  Mr.  McDougal  to  purchase  that 
stock  from  the  Clintons? 

Mr.  Lindsey.  I've  read  in  the  press  that  he  has  said  that,  yes. 

Mr.  Chertoff.  You  didn't  know  that  at  the  time? 

Mr.  Lindsey.  No,  sir. 

Mr.  Chertoff.  You  didn't  know  it  in  1993? 

Mr.  Lindsey.  I  believe  I  may  have  speculated  about  that  but  I 
did  not  know  it,  no,  sir. 

Mr.  Chertoff.  In  fact,  you  speculated  about  it  during  the  meet- 
ing on  November  5;  right? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  Now,  you  were  in  touch  with  Mr.  Blair,  back  and 
forth,  on  dealing  with  issues  having  to  do  with  Whitewater  and 
Madison  and  Hale  and  Arkansas  during  1993;  right? 

Mr.  Lindsey.  I  beg  your  pardon? 

Mr.  Chertoff.  You  were  in  touch  with  Mr.  Blair  during  1993  re- 
garding Whitewater  and  Madison  and  the  Hale  investigation;  is 
that  correct? 

Mr.  Lindsey.  Well,  clearly  after  the  meeting  that  I  had  with  Jeff 
Gerth,  I  believe,  my  notes  reflect  I  called  Mr.  Blair,  so  yes. 

Mr.  Chertoff.  What  was  the  Jim  McDougal  problem? 

Mr.  Lindsey.  I  don't  remember.  I  have  no  idea  what  this  is. 

Mr.  Chertoff.  Do  you  know  why — well,  you  know  this  is  a  mes- 
sage to  you. 

Mr.  Lindsey.  Sure,  but  I  don't  know  what — if  I  spoke  to  Bill  Bur- 
ton, I  don't  know  what  information  he  imparted  to  me  related  to 
this  message. 

Mr.  Chertoff.  Well,  it  says  here,  "Needs  to  talk  to  you  about  a 
Jim  McDougal  problem.  Jim  Blair."  Am  I  correct  that  that  indi- 
cates that  he  was  passing  on  to  you  Jim  Blair's  need  to  talk  to  you 
about  a  Jim  McDougal  problem? 

Mr.  Lindsey.  Again,  you  can  ask  Mr.  Burton.  I  mean,  you  know, 
the  notes  here,  I  don't  know — I  don't  remember — this  is  obviously 
again  my  secretary.  I  don't  know  whether  that's  Mr.  Burton  saying 
he's — I'm  not  sure  what  Mr.  Burton 

Mr.  Chertoff.  Did  you  get  back  to  Mr.  Blair? 

Mr.  Lindsey.  Mr.  Blair  or  Mr.  Burton? 
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Mr.  Chertoff.  Mr.  Blair. 

Mr.  LiNDSEY.  I  don't  recall. 

Mr.  Chertoff.  I'm  going  to  put  up  what  we  have  previously  had 
from  your  notes,  I  don't  even  have  a  number  on  it  but  I  think  it's 
in  your  package,  a  set  of  your  notes  dated  July  20? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  I'm  sorry,  this  is  a  set  of  notes  that  are  from  Sep- 
tember. 

Mr.  Lindsey.  Right.  This  was  after  the  conversation  I  had  with 
Jeff  Gerth. 

Mr.  Chertoff.  Right.  Which  would  have  been  a  couple  of  days 
after  this  September  17  message;  right? 

Mr.  Lindsey.  That's  correct. 

Mr.  Chertoff.  You  had  a  conversation  with  Jim  Blair  in  which 
you  indicated,  middle  of  the  page,  "Heuer  asked  Brent  Bumpers — 
asked  whether  indictment — against  Hale,  not  McDougal."  Do  you 
see  that  in  the  middle  of  the  page  there? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  On  the  next  page,  it  goes  on  to  say,  "McDougal 
might  become  target."  Did  you  have  this  conversation  with  Mr. 
Blair?  As  you've  indicated,  this  conversation  with  Mr.  Blair  was  a 
few  days  after  this  September  17  message.  Does  that  help  you  to 
remember  that  the  McDougal  problem  was  a  concern  Mr.  Blair  was 
conveying  to  you  about  whether  Mr.  McDougal  was  going  to  get  in- 
dicted along  with  Mr.  Hale? 

Mr.  Lindsey.  Again,  I  had  no  idea  what  Bill  Burton — information 
Bill  Burton  was  passing  or  whether  I  got  that  information.  I  do 
know  that,  after  I  spoke  with  Jeff  Grerth,  I  called  Mr.  Blair  the 
same  afternoon  and  he  imparted  this  information.  It  could  well  be 
that  Mr.  Burton  had  spoke  to  Mr.  Blair  and  Mr.  Blair  had  im- 
parted some  of  this  information  to  Mr.  Burton.  I  don't  know  that. 

Mr.  Chertoff.  Why  would  Mr.  Burton  get  involved  in  discus- 
sions with  Jim  Blair  about  McDougal? 

Mr.  Lindsey.  I  don't  know.  I  mean,  obviously  Mr.  Burton  came 
to  me,  from  the  note,  and  indicated  that  he  needed  to  talk  to  me 
about  it.  And  you  indicated  that  that  was  probably  that  he — well, 
you  suggested  that  he  was  passing  on  information  from  Mr.  Blair, 
so  somehow  he  did  get  involved,  if  that  is  in  fact  the  case. 

Mr.  Chertoff.  Well,  did  you  assign  him  or  was  he  part  of  your 
effort  to  gather  information  in  September  about  what  was  going  on 
with  these  investigations? 

Mr.  Lindsey.  No,  Mr.  Burton  served  as  Counsel  to  the  Chief  of 
Staff. 

Mr.  Chertoff.  Mr.  Blair  was  someone  that  you  dealt  with  on  an 
ongoing  basis  involving  investigations  or  the  progress  of  investiga- 
tions that  were  going  on  in  Arkansas;  isn't  that  correct? 

Mr.  Lindsey.  At  various  points  if  I  needed  information  that  I 
thought  he  had,  I  would  call  him,  yes.  If  there  was — ^you  know,  an- 
other example  was  there  was  a  series  of  questions  sent  both  to  Mr. 
Blair  and  to  me  involving  this  letter,  in  March  1992,  I  spoke  to  Mr. 
Blair  about  that  letter. 

Mr.  Chertoff.  Did  you  speak  to  Mr.  Blair  about  Beverly  Bassett 
Schaffer? 

Mr.  Lindsey.  I  don't  believe  so. 
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Mr.  Chertoff.  Did  you  have  meetings  with  Mr.  Blair  and  Ms. 
Beverly  Bassett  Schaffer? 

Mr.  LiNDSEY.  No. 

Mr.  Chertoff.  We'll  come  back 

Mr.  LiNDSEY.  Well,  meetings 

Mr.  Chertoff.  I'll  make  it  very  simple.  You're  in  the  same  area, 
in  proximity  where  you  can  have  conversation.  That's  what  I  mean 
by  a  meeting. 

Mr.  LiNDSEY.  Yes,  yes — I  attended  a  University  of  Arkansas  bas- 
ketball game  at  some  point  in  December  or  in  January  of  either 
1993  or  January  1994.  I  am  sure  Mr.  Blair  was  there,  I  believe  Ms. 
Schaffer  was  there. 

Mr.  Chertoff.  We'll  get  back  to  the  content  of  any  discussions 
at  that  meeting  after  lunch. 

Mr.  LiNDSEY.  I  would  not  consider  that  to  be  a  meeting. 

Mr.  Chertoff.  We'll  get  back  to  the  content  of  the  discussions 
after  lunch  but  let  me  just  conclude  by  turning  to  one  last  issue 
raised  by  Mr.  Ben-Veniste.  He  asked  you  some  questions  about 
1987  when  Ms.  Beverly  Bassett  Schaffer  made  some  efforts  to  close 
Madison.  You  are  aware,  are  you  not,  Mr.  Lindsey,  that  Mr. 
McDougal  actually  was  forced  out  of  the  bank  in  1986? 

Mr.  LiNDSEY.  Correct.  I  believe  that  Ms.  Bassett  attended  and 
participated  in  the  Dallas  meeting  where  that  decision  was  made. 

Mr.  Chertoff.  Right.  So  that  in  1986,  as  a  consequence  of  the 
examinations  that  revealed  sham  transactions  and  all  kinds  of 
problems  at  the  bank,  in  1986  McDougal  was  forced  out  of  the 
bank  and  was  compelled  to  sever  all  ties  with  the  bank;  right? 

Mr.  LiNDSEY.  Again,  I  don't  know  about  severing  all  ties.  I  think 
he — they  entered  some  sort  of  order  that  removed  him  as  president, 
I  guess,  or  CEO  of  the  bank. 

Mr.  Chertoff.  So  that  in  1987,  which  is  a  year  later,  at  the  time 
that  Ms.  Schaffer  was  interested  in  closing  the  bank,  that's  after 
Mr.  McDougal  had  gone. 

Mr.  LiNDSEY.  Well,  if 

Mr.  Chertoff.  Correct? 

Mr.  LiNDSEY.  Yes,  but  again,  after  the  1986  meeting,  I  believe 
they  ordered  a  new  audit.  That  new  audit  came  in  in  early,  if  I  re- 
member right,  1987,  and  it  was  the  first  time  that  I  believed  there 
was  any  indication  or  statement  that  they,  in  fact,  were  insolvent. 
It  was  at  that  point,  when  there  was  a  determination  in  an  inde- 
pendent audit  of  insolvency  that  Ms.  Bassett  wrote  to  the  FDIC  or 
whoever,  FSLIC  maybe  at  this  time,  and  asked  that  they  close 
Madison  along  with  two  other  Arkansas  S&L's. 

Mr.  Chertoff.  My  point  is  different,  Mr.  Lindsey.  My  point  is 
that  as  of  no  later  than  February  1986,  that  the  examiners  had  al- 
ready identified  criminal  misconduct  at  the  bank  and  that  as  of 
July  1986,  Mr.  McDougal  was  gone  from  the  bank,  so  what  Ms. 
Beverly  Bassett  Schaffer  did  in  1987  had  little  or  no  impact  on  Mr. 
McDougal;  is  that  right? 

Mr.  LiNDSEY.  No,  I  don't  believe  that's  right.  Because  we 

The  Chairman.  Let  him  say  this  to  you. 

Senator  Sarbanes.  Let  him  answer. 
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The  Chairman.  Go  ahead.  Answer  the  question,  and  I'm  going  to 
suggest — just  hold  on,  I'm  going  to  let  you  answer  the  question  to 
the  best  of  your  ability. 

What  I  will  suggest  is  that  Counsel  get  the  documents  that  will 
indicate  whether  that  proposition  put  forth  by  Mr.  Chertoff  is  cor- 
rect. I  don't  know  how  much  the  witness  knows  or  doesn't  know 
with  respect  to  specificity  or  whether  he  should  even  be  asked  this. 
I  think  it  goes  beyond  what  he  should  be  required  to  know.  I  really 
do.  I  am  trjdng  to  take  your  part,  I  really  am. 

Mr.  LiNDSEY.  Thank  you. 

The  Chairman.  I  don't  think  that  that  information  necessarily 
lays  within  your  knowledge  or  scope.  You  may  have  some  idea 
about  it,  et  cetera,  but  you  may  not  have.  We  have  the  reports, 
what  the  reports  indicate  I  think  would  be  a  fairer  proposition  as 
opposed  to  holding  you  to  a  specific  date  and  time.  That's  my  point, 
Mr.  Lindsey.  Now  go  ahead  and  respond. 

Mr.  Lindsey.  I  appreciate  that.  What  I  quibble  with  is  the  term 
"criminal  conduct."  Mr.  McDougal  was  indicted  in  1989  and  acquit- 
ted. I  am  not  prepared  on  my  end  to  say  that  he  was  engaged  in 
1987  or  that  there  was  any  reports  in  1987  that  suggested  he  was 
involved  in  criminal  conduct. 

The  Chairman.  That's  a  fair  observation. 

Mr.  Lindsey.  If  I  may  make  a  point,  earlier  you  went  back  and 
made  a  point  with  Mr.  Eggleston  about  Jim  Guy  Tucker,  a  loan  to 
Castle  Water  &  Sewer,  and  that  those  were  reflected  in  these  SBA 
documents.  I  believe  by  the  time  that  November  16th  packet  of  ma- 
terial was  brought,  Jim  Guy  Tucker  had  indicated  in  the  press  that 
he  was  a  borrower  from  David  Hale's  corporation.  I  believe  that  the 
McDougals  had  indicated  that  they  in  fact  had  borrowed  from 
there,  so  I'm  not  sure  that  that  information  was  not  already  pub- 
licly known  at  the  time  that  Mr.  Eggleston  got  that  information. 

Mr.  Chertoff.  Let  me  now,  though,  address  the  point  you  made. 
You  were  asked  questions  about  both  you  and  Mr.  Kennedy,  Mr. 
Lindsey,  concerning — I  think  both  Senator  Mack  raised  it  and  Mr. 
Ben-Veniste — concerning  Mrs.  Clinton's  involvement  in  this  issue 
involving  the  Securities  Commissioner.  My  recollection  of  Mr. 
Masse/s  testimony  was  that,  although  he  viewed  the  legal  issue  as 
easy,  there  was  a  discretionary  call  that  was  going  to  be  made 
down  the  line  about  whether  to  allow  this  particular  bank  to  issue 
this  stock. 

Mr.  Lindsey.  If  I  may,  I  believe  Ms.  Bassett 

Mr.  Chertoff.  Let  me  get  to  my  question.  Now,  my  question  to 
you  is  this.  The  question  then  became,  as  Senator  Mack  raised  it, 
why  would  Mrs.  Clinton  be  involved  in  communicating  with  Bev- 
erly Bassett  Schaffer  about  this  issue  when,  as  Mr.  Massey  indi- 
cated, she  wasn't  a  securities  lawyer,  it  wasn't  her  area.  She  called 
up.  The  letter  that  came  back  approving  the  issuance  of  stock  on 
the  part  of  Madison  Guaranty  was  addressed,  "Dear  Hillary,"  indi- 
cating— and  we  haven't  had  Ms.  Schaffer  yet,  we're  going  to  get  her 
in  under  oath — but  indicating  at  least  in  her  mind  she  was  ad- 
dressing this  approval  to  Mrs.  Clinton. 

But  now  I  want  to  ask  you  to  comment,  since  you've  commented 
on  her  role  on  one  other  document  which  I  would  like  to  put  up 
and  give  to  you.  / 


309 

Mr.  LiNDSEY.  If  I  may,  with  respect  to  that,  you  know,  when  Ms. 
Schaffer  or  Ms.  Bassett's  discretion  was  involved,  she  came  down 
against  the  interests  of  Madison.  Mr.  Massey,  if  I  remember  his 
testimony,  thought  that  they  should  be  allowed — that  the  purpose 
of  raising — selling  the  preferred  stock  was  to  allow  them  to  gain 
additional  capital.  Ms.  Bassett  indicated  that  they  needed  to  raise 
their  minimum  level  of  capital  before  she  would  let  them  issue  it, 
so  that  when  it  became  a  matter  of  Ms.  Bassett's  discretion,  she 
erred  not  on  Madison's  side  but  against  Madison. 

Mr.  Chertoff.  You  didn't  have  this  information  at  the  time;  this 
is  information  you  have  collected,  I  take  it,  in  preparation  for  re- 
sponding to  press  inquiries? 

Mr.  LiNDSEY.  Absolutely. 

Mr.  Chertoff.  I  am  not  going  to  engage  in  a  debate  with  you 
about  things  you  didn't  participate  in,  but  what  I  want  to  show  you 
is  document  10255  and  I  want  you  to  pay  attention,  Mr.  Kennedy, 
as  well,  because  I'm  going  to  ask  you  about  it.  This  is  a  document 
dated — I'm  not  sure  it's  in  your  packet — it's  dated  July  11,  1985. 
We  are  going  to  walk  it  down  to  you. 

It  is  a  memo  to  John  Latham  from  Jim  McDougal,  and  John 
Latham  was  the  young  bank  officer  whose  name  came  up  through 
Mr.  Massey.  He  was  the  person  who  had  known,  had  had  a  lunch 
with  Mr.  Massey,  and  more  important,  he's  the  person  who  wound 
up  working  along  with  Mr.  McDougal  on  the  bank  side  on  this  pre- 
ferred stock  issue. 

It's  from  Jim  McDougal,  and  it  says,  particularly  item  number  2, 
"I  need  to  know  everything  you  have  pending  before  the  Securities 
Commission  as  I  intend  to  get  with  Hillary  Clinton  within  the  next 
few  days.'*  Now  let  me  ask  you,  actually,  Mr.  Kennedy,  you  were 
managing  partner  of  the  firm  at  this  point  in  time? 

Mr.  Kennedy.  Formal  title  is  Chief  Operating  Officer  but  that's 
a  good  way  to  describe  it,  yes,  sir. 

Mr.  Chertoff.  Am  I  correct  and  is  Mr.  Massey  correct  that  Mrs. 
Clinton  was  not  part  of  the  securities  group  or  the  corporate  group, 
she  was  really  a  litigator? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff". 

Mr.  Chertoff.  Am  I  also  correct  that,  based  on  your  knowledge 
of  the  kind  of  work  that  she  did  at  the  firm,  she  was  not  someone 
whose  regular  practice  took  her  before  the  Securities  Commission 
dealing  with  approvals,  regulatory  approvals;  right? 

Mr.  Kennedy.  I  think  that's  fair  to  say,  Mr.  Chertoff. 

Mr.  Chertoff.  There  was  a  separate  group  at  the  firm  that  dealt 
with  that? 

Mr.  Kennedy.  As  I  think  Mr.  Massey  also  testified,  in  the  Rose 
Law  Firm,  particularly  back  then,  the  litigators  had  a  little  sort  of 
wider  practice  than,  say,  litigators  in  a  big  city  with  a  more  de- 
tailed specialty. 

Mr.  Chertoff.  When  you  say  litigator,  for  people  who  aren't  law- 
yers, that  means  people  who  go  to  court  as  opposed  to  people  who 
deal  with  agencies  and  deal  with  issuing  stock  and  things  like  that; 
is  that  right? 

Mr.  Kennedy.  That's  accurate,  Mr.  Chertoff. 

Mr.  Chertoff.  Now  do  you  know  what  Mrs.  Clinton's  role  was 
vith  respect  to  representing  or  advising  Mr.  McDougal  on  matters 
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pending  before  the  Securities  Commission?  This  wasn't  her  area  of 
practice,  was  it? 

Mr.  Kennedy.  The  short  answer  is,  Mr.  Chertoff,  on  a  general 
basis,  no,  it  was  not  her  area  of  practice.  I  must  say  about  this 
memo,  your  question  to  me,  I  don't  know  how  it  fits  in  the  time- 
frame of  things. 

Mr.  Chertoff.  It's  July  11,  1985 — I  guess  they  started  working 
in  April  1985,  they  issued  their  initial  request  with  respect  to  get- 
ting the  permission  to  have  preferred  stock  on  April  29,  1985.  On 
May  14,  1985,  they  got  the  initial  approval.  And  here  is  July  1985, 
which  is  about  2  months  later,  in  which  Mr.  McDougal  makes  a 
broad  request  to  get  everything  pending  before  the  Securities  Com- 
mission to  him  so  he  can  get  with  Hillary  Clinton.  Based  on  your 
knowledge  of  her  practice  in  1985,  did  her  practice  involve  general 
representation  of  people  before  the  Securities  Commission? 

Mr.  Kennedy.  As  a  general  matter,  I  would  say  no. 

Mr.  Chertoff.  In  your  notes  of  the  meeting  on  November  5,  the 
first  page,  there  were  some  questions  about,  "HRC  representation 
of  Madison — Not  much  activity  representing  people  before  agencies. 
Two  RLF  letters  Beverly  Bassett.  1.  Madison.  2.  PP  of  preferred 
stock."  Did  you  have,  at  this  meeting,  a  copy  of  this  memo? 

Mr.  Kennedy.  Of  this  memo  here? 

Mr.  Chertoff.  Yes,  of  S  10255. 

Mr.  Kennedy.  No,  sir,  I've  never  seen  it  before  today. 

Mr.  Chertoff.  Who  was  the  person  who  spoke  at  the  meeting 
about  Hillary  Clinton's  representation  of  Madison,  her  role  with 
feeverly  Bassett,  and  the  issue  with  too  much  coziness? 
1  Mr.  Kennedy.  As  I  previously  testified,  I  believe  it  was  Mr. 
Liindsey. 

iMr.  Chertoff.  Mr.  Lindsey,  let  me  ask  you,  "too  much  coziness," 
tnat  was  your  phrase;  right? 

jMr.  Lindsey.  No,  sir,  I  believe  that's  the  way  the  press  was  try- 
ing to  imply  that  the  relationship,  there  was  too  much  coziness  in 
there. 

Mr.  Chertoff.  Did  you  know  about  this  memo  before  this  meet- 
ing on  November  5? 

Mr.  Lindsey.  I  don't  know  the  answer  to  that.  This  memo  or  at 
least  reference  to  this  memo  has  been  in  the  press.  I  don't  remem- 
ber whether  it  was  before  or  after.  My  guess  is  it's  after  but  I 
can't — I've  seen  references  to  this  memo  in  the  press. 

Mr.  Chertoff.  In  your  gathering  facts  for  the  meeting  on  No- 
vember 5,  did  you  make  any  inquiry  to  find  out  what  other  matters 
McDougal  had  pending  before  the  Securities  Commission  that  he 
needed  to  get  with  Hillary  Clinton  on? 

Mr.  Lindsey.  Well,  I  know  of  no  other  matters  that  were  pending 
before  the  Securities  Commission  other  than  the  matters  that  were 
already  in  the  press  at  that  time. 

Mr.  Chertoff.  My  question  is,  did  you  make  an  effort  to  gather 
them  up? 

Mr.  Lindsey.  No.  I  mean,  again,  the  Rose  Law  Firm  indicated 
what  their  involvement  with  Madison  and  the  Securities  Commis- 
sioner was  during  the  campaign.  I  had  read  and  was  familiar  with 
their  responses  which,  as  I  understood  it,  related  to  these  two  mat- 
ters that  are  reflected  in  this  memo. 
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Mr.  Chertoff.  Did  their  response  include  a  response  to  this 
McDougal  memo  to  Latham,  "I  need  to  know  everything  you  have 
pending  before  the  Securities  Commission  as  I  intend  to  get  with 
Hillary  Clinton  within  the  next  few  days"? 

Mr.  LiNDSEY.  Again,  this  can  certainly  relate  to  these  two  mat- 
ters. I  don't  know  that  it  relates  to  an3rthing  more,  and  I  don't  be- 
lieve they  had  anything  more  before  the  Securities  Commissioner. 
If  you  do,  I  would  like  to  hear  it. 

Mr.  Chertoff.  I  think  I'm  out  of  time. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Ben-Veniste,  and  then  after  this,  we  will  take  a  45-minute 
break. 

Mr.  Ben-Veniste.  I  will  be  brief,  just  to  follow  up  on  this  last 
line  of  questioning.  I  don't  know  Mr.  McDougal,  other  than  reading 
some  things  about  him.  Mr.  Kennedy  or  Mr.  Lindsey,  do  you  have 
any  question,  but  that  in  choosing  to  deal  either  between  Mr. 
Massey,  the  first-year  associate  at  the  Rose  Law  Firm,  or  with  Mrs. 
Clinton  that  Mr.  McDougal  was  going  to  initiate  any  contact  that 
he  had  on  this  securities  matter  with  Mrs.  Clinton? 

Mr.  Kennedy.  It  makes  perfect  sense  to  me  that  he  would  go 
with  Mrs.  Clinton. 

Mr.  Ben-Veniste.  So  that  if  you  were  to  look  at  this  memo  that 
Mr.  McDougal  sent  to  Mr.  Latham,  in  context  of  what  was  going 
on  at  that  time,  and  I  will  tell  that  you  Mr.  Massey  was  performing 
a  number  of  functions  in  connection  with  the  regulatory  issue,  that 
you  have  testified  about,  just  at  this  very  time,  would  it  not  make 
sense  that  this  memo  would  have  referred  to  the  very  matters  that 
we've  talked  about,  the  issue  of  issuing  preferred  stock  and/or  the 
broker-dealer  question. 

Mr.  Kennedy.  Absolutely,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Do  you  know  of  any  other  securities  matter 
that  the  Madison  Bank  had  pending  in  1985  before  the  Arkansas 
Securities  Commission? 

Mr.  Kennedy.  I  am  unaware  of  any  such  matters. 

Mr.  Ben-Veniste.  And  therefore,  can  you  conclude  with  reason- 
able certainty  on  the  basis  of  your  knowledge  of  what  the  Rose  Law 
Firm  was  working  on  on  behalf  of  Madison  in  the  summer  of  1985, 
and  in  the  absence  of  any  other  matters  pending  before  Madison 
in  the  Arkansas  securities  agency,  that  Mr.  McDougal  was  un- 
doubtedly talking  to  Mr.  Latham  about  the  very  matters  about 
which  we  have  heard  all  this  testimony. 

Mr.  Kennedy.  I  believe  that  to  be  correct,  Mr.  Ben-Veniste. 

The  Chairman.  The  Committee  will  stand  in  recess  until  3:15 
p.m.,  it's  our  hope  that  we  can  start  promptly.  We  are  in  recess. 

[Whereupon,  at  2:26  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  3:15  p.m.  this  same  day.] 


312 

AFTERNOON  SESSION 

The  Chairman.  Well,  we  have  reconvened  as  closely  to  3:15  p.m. 
as  you  would  expect  in  Washington.  At  this  point  we  will  turn  to 
Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Kennedy,  I  had  asked  you  about 

The  Chairman.  Senator  Faircloth  is  waiting.  Senator,  do  you 
want  to  proceed  now  or  do  you  want  to  wait  a  few  minutes. 

Senator  Faircloth.  I  will  wait. 

Mr.  Chertoff.  I  had  asked  you  about  a  meeting  you  had  on  No- 
vember 4,  1993,  concerning  an  IRS  audit.  Do  you  remember  that? 

Mr.  Kennedy.  Yes,  Mr.  Chertoff. 

Mr.  Chertoff.  And  have  you  produced  to  us  some  redacted  notes 
of  that  meeting. 

Mr.  Kennedy.  Mr.  Chertoff,  I  did  not  produce  them  to  you. 

Mr.  Chertoff.  That  you  recognize  that  you  have  before  you  a 
couple  of  pages  of  redacted  notes  from  that  meeting. 

Mr.  Kennedy.  That  is  correct. 

Mr.  Chertoff.  That  would  be  S 12595  and  S  12596. 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  And  am  I  also  right  that  S  12596  is  actually  the 
first  of  2  pages  of  notes. 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  I  am  going  to  ask  that  they  be  put  up  on  the 
Elmo.  While  we  are  doing  that,  I  want  to  ask  you,  there  are  several 
people  identified  as  attending  the  meeting.  Would  you  tell  us  who 
they  are? 

Mr.  Kennedy.  Mr.  Chertoff,  Bob  Jones  is  an  accountant,  who 
was  assisting  in  tax  matters  for  the  Clintons;  David  Kendall,  of 
course,  is  a  lawyer  with  Williams  &  Connolly.  Mike  Berman  is  a 
consultant. 

Mr.  Chertoff.  Is  he  a  lawyer? 

Mr.  Kennedy.  Mr.  Chertoff,  I  believe  so  but  I  do  not  know  of  my 
own  personal  knowledge. 

Mr.  Chertoff.  To  your  knowledge  he  doesn't  practice  as  a  law- 
yer or  he  wasn't  there  as  a  lawyer? 

Mr.  Kennedy.  Mr.  Chertoff,  I  tried  to  answer  your  question.  I 
don't  know  what  he  does  other  than  the  fact  that  he  is  a  consultant 
what  else  he  does  I  just  don't  know. 

Bob  Barnett  is  a  lawyer  with  Williams  &  Connolly;  Beth  Nolan, 
at  the  time,  was  an  Associate  Counsel  to  the  President;  Steve 
Neuwirth  was,  at  the  time,  an  Associate  Counsel  to  the  President. 

Mr.  Chertoff.  This  has  to  do  with  the  regular  practice  of  IRS 
to  audit  Presidential  tax  returns. 

Mr.  Kennedy.  That's  correct;  it  is  my  understanding  that  Presi- 
dential tax  returns  are  audited  as  a  matter  of  course. 

Mr.  Chertoff.  Now  the  portions  that  have  been  revealed  to  us 
that  have  not  been  redacted  begin  in  the  middle;  it  says,  "Report — 
Bob  Jones — Audit."  Does  that  indicate  that  Bob  Jones  was  making 
a  report  to  the  group  about  the  progress  of  the  audit? 

Mr.  Kennedy.  Basically  that's  right,  Mr.  Chertoff. 

Mr.  Chertoff.  It  says  under  Arabic  numeral  1,  why  don't  you 
read  us  what's  under  Arabic  numeral  1  below  and  off  to  the  side. 

Mr.  Kennedy.  It  says,  one  in  the  hole,  "House  Sale  Proceeds," 
then  there's  an  A  and  a  B,  with  an  asterisk,  and  then  there  is  a 
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C  which  says,  "$1,000  WW,"  WW  is  Whitewater,  "Could  be  done 
with  him"  out  to  the  side,  to  the  right  of  a  bracket  or  a 

Mr.  Chertoff.  Let  me  try  and  put  this  in  context.  We  have  seen 
in  earher  hearings  that  there  was  an  issue  that  arose  that  Mr.  Fos- 
ter worked  on,  and  in  fact,  there  were  documents  in  Mr.  Foster's 
office  at  the  time  that  he  died  indicating  there  was  some  issue 
about  what  he  called  a  can  of  worms  having  to  do  with  the  way 
in  which  the  sale  of  the  Whitewater  stock  in  December  1992,  was 
going  to  be  treated  for  tax  purposes. 

Am  I  correct  that  the  issue  being  addressed  here,  excuse  me,  for 
audit  purposes,  is  how  the  tax  return  treated  the  sale  of  the  re- 
maining Whitewater  stock  from  the  Clintons  to  Jim  McDougal  in 
1992,  whether  it  was  to  be  treated  as  a  gain  of  a  $1,000,  a  zero 
transaction  or  something — show  a  loss? 

Mr.  Kennedy.  Mr.  Chertoff,  what  I  remember  is  that  we  were 
dealing  with  historical  fact;  in  other  words,  there  had  been  a  treat- 
ment, which  was  the  subject  of  the  audit.  And  Mr.  Jones,  who  was 
dealing  with  the  IRS  agent  conducting  the  audit,  was  trying  to  as- 
certain what  the  facts  were. 

Mr.  Chertoff.  Just  to  remind  you  and  everybody  of  where  we 
are,  the  notes  that  Mr.  Foster  had  in  his  office  indicated  that  there 
were  three  possible  options.  There  was  an  option  of  simply  saying, 
not  reporting  anything,  saying  that  there  was  a — such  a  loss  on  the 
part  of  the  Whitewater  transaction,  as  the  Clintons  had  said  pub- 
licly I  think  they  said  $68,000  at  one  point,  and  $44,000  at  one 
point,  there  was  the  possibility  of  saying  there  was  no  gain,  there 
was  the  possibility  of  actually  claiming  the  loss  that  they  said  pub- 
licly they  had,  or  there  was  the  third  possibility,  which  was  the 
possibility  of  taking  the  entire  $1,000  sale  of  the  stock  as  a  gain, 
and  essentially  for  purposes  of  filing  the  return,  acting  as  if  there 
was  no  loss. 

And  the  Foster  records  indicated  that  Mr.  Foster  took  the  view 
that  claiming  the  $1,000  gain  was  the  SEifest  way  to  avoid  opening 
the  can  of  worms  about  justifying  the  claiming  of  a  loss.  Did  Mr. 
Foster  have  discussions  with  you  about  that  before  he  died? 

Mr.  Kennedy.  He  did  not. 

Mr.  Chertoff.  What  was  your  understanding  about  what  was 
the  concern  of  the  auditing  IRS  agent  about  the  claiming  of  a 
$1,000  gain  on  the  Whitewater  stock  sale? 

Mr.  Kennedy.  Mr.  Chertoff,  without  quibbling  with  you,  because 
I  don't  intend  to,  I  am  not  sure  based  on  my  memory  of  this  meet- 
ing that  it  is  fair  to  say  the  agent  had  a  concern.  Although,  it  was 
something  the  agent  was  interested  in,  clearly.  The  issue  was,  if  I 
remember  correctly,  and  I  want  to  say  on  the  front  end  I  am  not 
a  tax  lawyer  but  the  issue  was  ascertaining  the  basis  in  the  shares, 
their  tax  basis  in  the  shares  from  which  you  would  compute  gain. 

Mr.  Chertoff.  You  say  you  are  not  a  tax  lawyer. 

Mr.  Kennedy.  No,  I  am  not  a  tax  lawyer. 

Mr.  Chertoff.  What  was  the  discussion  about  this  issue  at  this 
meeting? 

Mr.  Kennedy.  Well,  again,  my  memory  is  that  we  were  dealing 
with  a  matter  of  historical  fact.  In  other  words,  there  was  a  audit 
of  the  return,  the  entire  thousand  dollars  had  been  reported  as  tax- 
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able  gain,  and  the  agent  had  raised  an  issue  about  the  Clintons' 
basis  in  the  stock. 

Mr.  Chertoff.  When  you  say  the  basis  in  the  stock,  just  again 
for  people  who  are  not  tax  lawyers,  and  I  am,  heaven  knows,  not 
a  tax  lawyer,  but  am  I  right  that  the  basis  of  the  stock  is  the  point 
at  which  what  you  are  claiming  the  value  of  the  stock  was  at  a  cer- 
tain point  in  time,  and  it  is  against  that  that  you  measure  whether 
the  sale  of  the  stock  represents  a  gain  or  not? 

Mr.  Kennedy.  That's  correct,  for  tax  purposes. 

Mr.  Chertoff.  Was  there  an  issue  that  the  agent  raised  about 
the  fact  that  the  Clintons  had  publicly  stated  that  they  lost  some- 
where between  $40,000  and  $60,000  on  this  project,  yet  they  were 
claiming  a  zero  basis  for  purposes  of  taking  the  full  $1,000  gain  on 
the  stock  sale? 

Mr.  Kennedy.  Mr.  Chertoff,  I'm  not  sure  what  was  in  the  agent's 
mind.  The  discussion  that  I  remember  was  relatively  simple.  Mr. 
Jones  was  wanting  to  get  what  information  he  could  so  that  he 
could  discuss  the  basis  determination  issue.  And  that's  basically 
what  this  issue  was.  He  was  saying  what  should  I  say  back  to  him 
as  to  how  the  basis  was  determined. 

Mr.  Chertoff.  What  was  he  told  to  say? 

Mr.  Kennedy.  Well,  he  wasn't  told  to  say  anjrthing  because  no 
one  at  the  meeting  had  any  specific  knowledge  about  how  the  tax 
treatment  had  been  arrived  at. 

Mr.  Chertoff.  There  was  an  agreement  to  get  back  to  Mr.  Jones 
and  give  him  some  information  to  give  to  IRS? 

Mr.  Kennedy.  If  I  remember  correctly,  I  think  we  identified  the 
Clintons'  accountant  in  Little  Rock  as  someone  he  could  talk  to 
about  this  issue. 

Mr.  Chertoff.  On  the  next  page  if  you  want  to  go  to  the  next 
page  of  the  notes,  what  does  it  say  there,  "Agent  to  discuss  report- 
ing of  income  from  WW"? 

Mr.  Kennedy.  Yes,  it  says,  "Agent  to  discuss  reporting  of  income 
from  WW,"  which  is  Whitewater. 

Mr.  Chertoff.  And  then  it  says,  "Zero  Basis,"  an  arrow,  "Sale 
of  WW  shares." 

Mr.  Kennedy.  "Not  have  reported  enough  income,"  with  an 
arrow,  and  it  says,  "No  problem." 

Mr.  Chertoff.  What  does  that  mean? 

Mr.  Kennedy.  Again,  I  am  not  technically  qualified  to  conduct  a 
technical  explanation  of  these  issues.  But  basically,  one's  basis  in 
an  asset  is  affected  by  the  stream  of  income,  or  lack  of  income,  that 
one  receives  with  regard  to  that  asset. 

Moneys  received  from  an  investment  can  be  income  to  you,  ordi- 
nary income,  or  that  can  be  return  of  capital,  in  which  case  they 
will  affect  your  basis  in  the  shares.  And  so,  there  is  evidently,  the 
agent  had  a  question  about  the  reporting  of  income,  I  can  only  as- 
sume from  previous  tax  returns,  with  regard  to  Whitewater,  as  it 
would  impact  upon  the  Clintons'  basis  in  the  Whitewater  shares 
that  they  owned. 

Mr.  Chertoff.  How  did  this  all  get  resolved  with  the  agent? 

Mr.  Kennedy.  You  would  have  to  ask  Mr.  Jones. 

Mr.  Chertoff.  Why  were  you  at  the  meeting? 
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Mr.  Kennedy.  I  was  there  to  assist,  primarily  in  the  preparation 
of  the  1993  tax  returns  for  the  CUntons. 

Mr.  Chertoff.  Why  was  Mr.  Kendall  there? 

Mr.  Kennedy.  He  was  there  along  with  Mr.  Barnett.  You  would 
have  to  ask  them  as  to  what  they  thought  their  roles  were.  Again, 
I  was  under  the  impression  that  they  were  there  to  assist  in  the 
preparation  of  the  tax  return  as  well. 

Mr.  Chertoff.  Finally,  I  see  I  have  a  minute  left  and  just  to 
close  it  off,  I  had  asked  you  earlier  whether  you  had  a  meeting 
with  Mr.  Kendall  on  January  20,  1994.  Let  me  show  you  S  12597 
and  S  12598. 

Mr.  Kennedy.  Yes,  I  have  those,  Mr.  Chertoff. 

Mr.  Chertoff.  Was  Mr.  Kendall  at  that  meeting? 

Mr.  Kennedy.  No,  sir,  I  don't  believe  he  was. 

Mr.  Chertoff.  Was  there  any  representative  of  his  firm  at  that 
meeting? 

Mr.  Kennedy.  No,  sir,  I  don't  believe  so. 

Mr.  Chertoff.  Was  he  discussed  at  the  meeting? 

Mr.  Kennedy.  Yes,  he  was. 

Mr.  Chertoff.  This  was  a  meeting  of  White  House  attorneys 
and  some  people  who  were  involved  in  consulting? 

Mr.  Kennedy.  Mr.  Chertoff,  these  are  notes  of  a — I  believe  of  a 
daily  staff  meeting  that  occurred  in  the  White  House  Counsel's  Of- 
fice. We  met  everyday  in  the  morning.  And  these  are  notes  of  a 
meeting  that  took  place  in  the  White  House  Counsel's  Office. 

Mr.  Chertoff.  It  indicates  at  the  top  James  Carville  and  Paul 
Begala.  Did  they  attend  the  White  House  Counsel's  meeting? 

Mr.  Kennedy.  They  did  not. 

Mr.  Chertoff.  What  was  the  reason  their  names  were  noted  at 
the  top? 

Mr.  Kennedy.  Mr.  Chertoff,  I  am  not  certain  about  this  but  what 
I  think  is  is  that  they  had  been  identified  as  suggesting  that  a 
more  organized  approach  within  the  White  House  be  arrived  at 
with  regard  to  Whitewater  matters. 

Mr.  Chertoff.  Now  these  are  your  notes;  right? 

Mr.  Kennedy.  Yes,  they  are,  Mr.  Chertoff. 

Mr.  Chertoff.  We've  talked  about  a  chronology  which  we've  put 
up  on  the  board  which  Mr.  Kendall  furnished  to  Mr.  Eggleston. 
There  is  a  reference  here  under  Arabic  numeral  1,  "Chronology  of 
events:  Neil  Eggleston."  Was  Mr.  Eggleston  given  the  assignment 
of  maintaining  a  chronology  of  events? 

Mr.  Kennedy.  That's  what  the  notes  indicate,  Mr.  Chertoff. 

Mr.  Chertoff.  What  are  the  entries  underneath  that? 

Mr.  Kennedy.  It  says,  "Chronology  of  events:  Neil  Eggleston." 
What  follows  next,  which  I  will  read  to  you,  is  a  source  of  informa- 
tion for  him  to  prepare  such  a  chronology.  And  it  says,  "Documen- 
tary record,  Kendall,  principals"  with  an  A,  "Bruce  Lindsey,  WHK 
3,"  that's  me. 

Mr.  Chertoff.  So  Mr.  Eggleston  was  now  tasked  as  of  January 
to  use  or  assigned  as  of  January  to  maintain  a  chronology  of 
events;  right? 

Mr.  Kennedy.  Sort  of  what  the  notes  indicate,  yes,  sir. 
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Mr.  Chertoff.  This  was  part  of  the  effort  Mr.  Carville  and  Mr. 
Begala  had  suggested  about  responding  to  Whitewater  matters;  is 
that  right? 

Mr.  Kennedy.  I  don't  want  to  be  too  specific  in  this  regard.  For 
example,  one  could  interpret  your  question  to  say  Mr.  Carville  and 
Mr.  Begala  had  said  prepare  a  chronology. 

Mr.  Chertoff.  No,  that  they  suggested  in  general  a  more  ag- 
gressive response. 

Mr.  Kennedy.  A  more  organized  response. 

Mr.  Chertoff.  The  five  sources  on  which  Mr.  Eggleston  was  sup- 
posed to  deal  with  were  the  documentary  records;  right? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  And  Kendall,  that  meant  that  Mr.  Kendall  was 
supposed  to  be  getting  information  to  Mr.  Eggleston? 

Mr.  Kennedy.  That  he  was  a  source  of  information. 

Mr.  Chertoff.  Principals  meaning  people  who  actually  had  first- 
hand knowledge? 

Mr.  Kennedy.  Correct. 

Mr.  Chertoff.  Bruce  Lindsey  and  you. 

Mr.  Kennedy.  Correct. 

Mr.  Chertoff.  So  is  it  fair  to  say  based  on  that  that  this  was 
anticipating  as  late  as  January  1994,  that  there  would  be  contin- 
ued contact  between  Mr.  Eggleston  and  Mr.  Kendall  for  purposes 
at  least  under  this  heading  of  Mr.  Kendall  furnishing  information 
to  Mr.  Eggleston;  right? 

Mr.  KIennedy.  Well,  Mr.  Chertoff,  the  proper  answer  is  that  the 
White  House  Counsel's  Office  was  organizing  itself  to  make  a  more 
organized  and  better  response  primarily  to  press  inquiries,  and  to 
deal  with  the  public. 

Mr.  Chertoff.  All  right.  So  the  information  going  from  Mr.  Ken- 
dall to  Mr.  Eggleston  was  supposed  to  be  for  press  purposes? 

Mr.  Kennedy.  Primarily,  yes. 

Mr.  Chertoff.  And  that  was  the  assignment  of  the  White  House 
Counsel's  Office  here? 

Mr.  Kennedy.  As  Mr.  Kendall — excuse  me,  as  Mr.  Eggleston  has 
testified  in  testimony,  and  testimony  I  would  second,  it  was  always 
contemplated  that  there  would  be  cooperation  between  the  White 
House  in  its  official  capacity  the  White  House  Counsel's  Office  and 
Mr.  Kendall  in  his  private  capacities.  It  was  inescapable. 

Mr.  Chertoff.  Let  me  go  to  the  next  page.  The  next  page  has 
Arabic  4  and  it  is  kind  of  the  reverse.  This  is  Mr.  Kendall,  and 
would  you  read  the  three  headings  under  what  Mr.  Kendall  is  sup- 
posed to  do? 

Mr.  Kennedy.  Four  in  the  hole.  It  says,  "Kendall  potential  public 
presentation,  possible  assistance  from  White  House  Counsel,  par- 
tial release  of  documents  W&C."  I  think  that  refers  to  Williams  & 
Connolly. 

Mr.  Chertoff.  Now  this  was  what  Mr.  Kendall  was  supposed  to 
be  doing  in  his  capacity  as  representing  the  President  individually; 
is  that  right? 

Mr.  Kennedy.  I  want  to  emphasize  the  word  potential,  that  this 
was  something  that  was  evidently  under  discussion  that  he  might 
make  a  public  presentation. 
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Mr.  Chertoff.  And  it  says,  "Possible  assistance  from  WHC."  The 
idea  was  that  the — now  we  are  looking  at  the  reverse  side  of  this, 
the  White  House  Counsel's  Office  was  going  to  be  assisting  Mr. 
Kendall  in  doing  his  possible  public  presentation. 

Mr.  Kennedy.  With  regard  to  information  and  then  responding 
to  the  press,  et  cetera,  yes,  sir. 

Mr.  Chertoff.  Again,  this  is  under  the  rubric  of  press,  that  you 
would  have  under  Arabic  numeral  1  for  purposes  of  dealing  with 
the  press,  you  would  be  getting  information  from  Kendall  to  Eggle- 
ston.  Under  Arabic  numeral  4  to  help  Kendall  with  a  possible  pres- 
entation you  could  have  possible  assistance  from  the  White  House 
Counsel's  Office  to  Kendall,  and  all  of  this  is  under  the  claim  of 
dealing  with  the  press. 

Did  it  occur  to  anybody  at  any  meeting  you've  ever  attended  to 
the  White  House  Counsel's  Office  to  say  something  to  the  effect  of, 
you  know,  under  this  theory  that  all  we  are  doing  is  dealing  with 
the  press,  there  is  pretty  much  no  limitation  in  our  ability  to  work 
with  the  investigating  agencies  or  with  the  private  defense  attor- 
neys, since  everything  we  do  potentially  has  a  press  aspect?  Did 
anyone  ever  consider  that? 

Mr.  Kennedy.  To  the  contrary,  Mr.  Chertoff.  I  mean,  as  Mr. 
Eggleston  has  testified,  what  we  were  trying  to  do  is  maintain  ac- 
tivities in  proper  spheres.  But  the  press  had  to  be  responded  to. 
And  the  White  House  had,  if  anything,  a  bigger  role  to  play  in  that 
than  Kendall  because  that's  where  the  press  inquiries  came,  most 
of  them  anjrway. 

Mr.  Chertoff.  So  for  purposes  of  dealing  with  the  press,  and 
this  meeting  in  January  there  was  a  discussion  of  having  informa- 
tion flow  from  Kendall  to  the  White  House  Counsel's  Office,  and 
from  the  White  House  Counsel's  Office  to  Kendall;  is  that  right? 

Mr.  Kennedy.  Yes,  but — the  answer  is  yes,  but  let  me  observe 
one  other  thing.  Other  parts  of  the  note  designated  White  House 
spokesman,  it  says,  "Stephanopoulos,  Lindsey,  Nussbaum,  each  day 
go  through  the  WW  clips,"  those  are  Whitewater  clips  that  refer  to 
the  news  reports  generated  each  day  in  the  White  House,  "go 
through  clips  and  come  up  with  answers.  Inaccurate  statements  in 
the  clips,  address.  New  things.  Go  back  with  regard  to  stuff  that's 
been  written."  This  meeting  was  about  responding  to  the  press 
about  making  public  presentations. 

Mr.  Chertoff.  Was  there  any  relationship  between  the  date  of 
this  meeting,  January  20th,  and  the  date  on  which  Mr.  Fiske  was 
named  as  the  Independent  Counsel? 

Mr.  Kennedy.  I  don't  know  what  date  that  was  on,  Mr.  Chertoff. 

Mr.  Chertoff.  I  think  it  was  around  January  20th. 

Mr.  Kennedy.  Could  have  been. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Ben-Veniste.  Is  he  finished? 

The  Chairman.  He  is  finished  with  this  line,  if  you  want  to  go. 
Senator  Faircloth  is  waiting. 

Mr.  Ben-Veniste.  Let  me  direct  this  to  Mr.  Eggleston,  and  if  you 
would,  there  were  questions  asked  about  the  chronology  prepared 
by  David  Kendall  and  dated  November  10,  1993.  Do  you  have  that 
in  front  of  you? 
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Mr.  Eggleston.  I  do. 

Mr.  Ben-Veniste.  Have  you  had  a  chance  to  review  that  chro- 
nology now? 

Mr.  Eggleston.  I  have  looked  at  it  while  other  members  of  this 
panel  have  been  asked  questions. 

Mr.  Ben-Veniste.  OK,  it  is  7  pages.  This  is  a  retranscription  of 
Mr.  Kendall's  notes  which  were  made  available  fully  to  the  Com- 
mittee for  its  inspection  and  copying.  Is  there  anything  in  that 
chronology  that  reflects  some  information  that,  to  your  knowledge, 
was  not  available  either  through  some  public  record  or  in  the  press 
as  of  November  10,  1993? 

Mr.  Eggleston.  I  just  looked  through  it  quickly.  I  certainly — I 
didn't  notice  anything,  I  actually  noticed  that  many  of  the  entries 
are  referenced  to  press  reports.  There  are  a  lot  of  Washington 
Times  reported,  Arkansas  Democrat-Gazette,  I  am  not  sure  I  can 
quite  answer  your  question  because  I  haven't  looked  through  it 
that  carefully,  but  I — it  is  dates  various  things  occurred. 

Mr.  Ben-Veniste.  There  is  no  obvious  confidential  information 
that  comes  from  some  undocumented  source  that's  reflected  in  this 
chronology,  is  there? 

Mr.  Eggleston.  I  didn't  see  any. 

Mr.  Ben-Veniste.  The  idea  of  getting  a  chronology  together, 
given  the  general  confusion  that  existed  then  and  probably  still  ex- 
ists about  what  Whitewater  is  all  about,  was  deemed  to  be  a  pretty 
good  starting  point  for  essentially  the  new  kid  on  the  block,  David 
Kendall  who  was  coming  in,  to  represent  the  Clintons  personally; 
is  that  fair  to  say? 

Mr.  Eggleston.  I  think  that's  right.  As  this  Committee  knows 
now  better  than  I,  the  number  of  individual  players  and  entities 
and  the  events  took  place  over  a  substantial  period  of  time.  It  was 
pretty  impossible  and  this  would  have  been  a  very  logical  thing  for 
Mr.  Kendall  to  have  done  first  thing,  just  as  a  way  to  try  to  get 
the  events,  the  people,  and  the  entities  organized  in  his  own  head. 

Mr.  Ben-Veniste.  And  indeed,  as  thorough  as  Mr.  Kendall  is,  I 
note  on  the  last  page  and  it  is  not  to  be  picky,  but  the  reference 
for  July  21,  1993,  "Offices  of  Capital  Management  Services  Raided 
by  FBI,"  is  accurate,  but  the  second  entry  under  that  date,  Vince 
Foster  suicide  is  inaccurate,  is  it  not? 

Mr.  Eggleston.  I  think  that's  right,  it  was  July  20th. 

Mr.  Ben-Veniste.  It  was  the  day  before.  So  that  looking  at  this 
chronology  which  was  sent  over  to  the  White  House  by  Mr.  Kendall 
and  ultimately  made  its  way  into  your  files,  there  isn't  anything 
particularly  remarkable  or  breathtaking  or  new  as  of  the  date  it 
was  compiled,  contained  in  that  chronology;  is  that  fair  to  say? 

Mr.  Eggleston.  I  think  that's  fair  to  say.  Again,  I  looked  at  it 
very  quickly  but  I  certainly  didn't  see  an3rthing  in  my  review  of  it. 

Mr.  Ben-Veniste.  Then  on  a  going  forward  basis,  it  was  under- 
stood that  this  chronology  would  be  continued  to  be  corrected 
where  necessary,  updated,  expanded  so  that  the  body  of  informa- 
tion reflecting  all  of  these  complicated  transactions  going  back  to 
1978  would  be  as  accurately  portrayed  as  possible  and  serve  as  a 
reference  vehicle  for  those  who  needed  to  go  back  to  it;  is  that  basi- 
cally what  happened? 


319 

Mr.  Eggleston.  I  think  that  is  right,  including  later  on  as  I 
started  to  do  something  like  this  including  current  things,  state- 
ments by  Members  of  the  Senate  about  various  aspects,  so  that  we 
would  have  in  one  document,  we  would  be  able  to  find  various  ref- 
erences, we  were  forever  remembering  a  good  line  in  some  story 
and  nobody  could  remember  what  it  was  and  where  the  story  was 
and  couldn't  find  it. 

Mr.  Ben-Veniste.  All  of  the  statements  in  the  Senate  by  now,  it 
must  be  some  humongous  document.  I  have  my  mental  picture  of 
the  giant  ball  of  string. 

Mr.  Eggleston.  We  had  the  good  sense  to  stop  at  some  point, 

Mr.  Ben-Veniste.  But  this  was  the  genesis  back  in  November 
1993,  when  you  were  pulling  all  this  stuff  together? 

Mr.  Eggleston.  I  think  that's  right. 

Mr.  Ben-Veniste.  I  would  yield  the  balance  of  my  time  back  to 
Senator  Faircloth. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Lindsey,  we  have  or  will  have  on  the  screen  a  copy  of  The 
New  York  Times  editorial  of  December  20th.  Would  you  tell  me, 
did  the  President  read  this,  and  as  we  understand  make  hand- 
written notes  on  it. 

Mr.  Lindsey.  Yes,  sir,  my  understanding  is  he  did. 

Senator  Faircloth.  Could  you  tell  us  why  the  White  House  is  re- 
fusing to  make  this  available  to  us,  and  what  his  notes  were? 

Mr.  Lindsey.  I  believe  you  should  address  that  to  someone,  Ms. 
Sherburne  or  someone  in  the  Counsel's  Office  who  is  dealing  with 
this  Committee. 

Senator  Faircloth.  Well,  we  have. 

Senator  Sarbanes.  We  know  the  contents  of  it  that  were  made 
available.  What  they  have  not  done  is  actually  provided  the  paper 
with  the  handwriting;  that's  all. 

Senator  Faircloth.  Why  not? 

Senator  Sarbanes.  Counsel's  examined  it. 

Senator  Faircloth.  Why  not? 

Senator  Sarbanes.  I  guess  they  don't  want  you  running  around 
throwing  the  President's  handwriting  up  all  over  the  place.  My  un- 
derstanding is  there  is  generally  a  policy  not  to  turn  over  hand- 
written communications  of  Presidents  as  a  general  operating  prin- 
ciple in  the  White  House.  But  they  have  had  Counsel  come  down 
and  look  at  it  and  so  we  know  the  contents  of  what  he  said. 

The  Chairman.  I  believe,  and  we  will  develop  this  later  with  Mr. 
Chertoff,  that  there  appears  to  be  a  dispute  with  respect  to  the  con- 
tents. Notwithstanding  that  the  Committee  has  for  a  period  of  time 
now  made  known  its  intention,  that  the  policy  of  the  White  House 
attempting  to  give  us  documents  that  we  can  copy,  and  not  furnish 
us  with  copies  of  the  documents  is  not  responsive  to  the  Committee 
or  the  American  people. 

There  is  no  reason  for  it.  It  just  takes  time,  causes  delay,  and 
causes  controversy.  So  I  am  hoping  that  between  now  and  our  next 
session,  we  will  be  able  to  work  this  out  with  Counsel,  to  provide 
for  the  copy.  I  understand  as  recently  as  yesterday  we've  asked  for 
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it,  we  were  told  that  would  not  be  the  case.  I  am  hoping  that  we 
can  resolve  this.  If  we  do  not  resolve  it,  it  is  a  serious  matter.  I 
don't  believe  Ms.  Sherburne,  it  is  within  the  capacity  for  you  or 
your  superiors  to  make  judgments  as  to  what  you  will  or  will  not 
turn  over. 

And  I  also  would  point  out  to  you,  a  number  of  documents,  in- 
cluding notes  that  we've  referred  to  today,  were  only  just  turned 
over  to  us  on  Sunday.  Now  that's  not  being  forthcoming.  You  have 
had  these  documents  in  many  cases  for  weeks  and  months,  and 
then  you  complain  about  delay.  It  is  not  right  when  members  of  the 
White  House  staff  complain  about  delay.  Much  of  that  delay  is  the 
result  of  the  failure  to  comply  with  reasonable  requests. 

So  we  will  be  persistent  about  this  because  you  don't  have  a 
right,  nor  does  anybody  else.  There  is  no  legal  basis  to  say  well, 
we  will  let  you  look  at  it  but  you  can't  have  a  copy. 

Continue,  Senator. 

Senator  Faircloth.  Well,  you  know,  it  might  seem  to  be  much 
ado  about  nothing,  but  I  see  Ms.  Sherburne  there,  do  you  have  a 
copy  of  it? 

Ms.  Sherburne.  Do  I  have  a  copy  with  me,  Senator? 

Mr.  Faircloth.  Yes. 

Ms.  Sherburne.  No,  I  don't. 

Senator  Faircloth.  Would  you  get  it  to  us? 

Ms.  Sherburne.  I  would  be  happy  to  bring  it  up  for  you  to  re- 
view, Senator. 

Senator  Faircloth.  All  right,  thank  you. 

Mr.  Lindsey,  according  to  The  New  York  Times  editorial  which 
we've  talked  about  here,  Beverly  Bassett  Schaffer's  name  was  men- 
tioned as  having  knowledge  of  how  and  why  Madison  Guaranty 
Savings  &  Loan  was  kept  open. 

To  clarify,  this  is  Beverly  Bassett  Schaffer  who  was  appointed  by 
Governor  Clinton,  to  direct  the  Arkansas  Securities  Commission 
and  to  supervise  Madison  in  that  role.  Her  husband,  Archie  Schaf- 
fer is  also  an  executive  with  Tyson  Foods. 

Mr.  Lindsey.  I  don't  believe  they  were  married  at  this  time.  They 
are  married  now;  they  were  not  married  at  the  time  she  was  the 
Securities  Commissioner. 

Senator  Faircloth.  Did  you  have  any  conversation  with  either 
Mr.  Schaffer,  Beverly  Bassett — if  she  was  not  married  at  the 
time — Jim  Blair,  or  Denver  attorney  Jim  Lyons  about  Whitewater 
or  Madison  Guaranty,  and  her  version  of  events  during  the  1992 
campaign? 

Mr.  Lindsey.  Did  I  have  a  conversation  with  any  of  those  people 
during  the  1992  campaign? 

Senator  Faircloth.  No,  during  the  Clinton  campaign  for  Presi- 
dent concerning  Madison  Guaranty  or  Whitewater.  Did  you  discuss 
Madison  Guaranty  or  Whitewater  and  her  version  of  events,  during 
the  campaign  for  President  in  1992. 

Mr.  Lindsey.  It  was  an  issue  during  the  campaign.  If  you  are 
asking  me  whether  I  spoke  with  Jim  Lyons  about  that,  the  answer 
is  probably  yes,  though  I  don't  recall  specifically.  If  you  asked 
whether  I  talked  to  Beverly  or  to  Archie  Schaffer,  or  to — who  was 
the  other  person? 

Senator  Faircloth.  Jim  Blair. 
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Mr.  LiNDSEY.  Jim  Blair,  I  don't  recall  speaking  to  Jim  Blair.  I 
may  have  spoken  to  Beverly  or  Archie  at  some  point. 

Senator  Faircloth.  This  was  general  discussion  during  the  cam- 
paign? 

Mr.  LiNDSEY.  It  was  an  issue,  it  was  raised  in  the  original  article 
by — I  think  in  the  original  article  by  Mr.  Gerth  and  it  became  an 
issue  during  the  1992  campaign,  yes. 

Mr.  Faircloth.  Then  after  Bill  Clinton  became  President,  did 
you  have  any  conversation  with  any  of  the  people  I  previously  men- 
tioned, about  Madison  Guaranty  in  1993,  prior  to  October  31st, 
when  The  Washington  Post  article  ran  on  this  subject? 

Mr.  LiNDSEY.  Again,  I  do  not  believe  I  spoke  to  Beverly,  I  don't 
believe  I  spoke  to  Archie,  I  probably  at  some  point — you  say  Madi- 
son and  I  am  having  some  trouble  with  that.  I  am  sure  I  spoke 
with  Jim  Lyons,  I  know  I  spoke  to  Jim  Lyons. 

Senator  Faircloth.  Did  you  have  conversation  with  him  about 
Madison  Guaranty?  These  people  I  mentioned  before,  did  you  dis- 
cuss with  them  Madison  Guaranty? 

Mr.  LiNDSEY.  And  the  regulation  of  Madison  or  Madison  as  it  re- 
lates to  McDougal  and  to  Whitewater? 

Mr.  Faircloth.  As  it  relates  to  McDougal  and  Whitewater  before 
The  Washington  Post  article  ran? 

Mr.  LiNDSEY.  As  you  know,  Senator,  I  started  getting  press  in- 
quiries in  the  middle  of  September  from  Mr.  Gerth,  from  Mr. 
IsikofF,  and  from  others,  about  David  Hale,  about  Madison,  raising 
McDougal  again,  yes,  I  am  sure  I  know  I  probably  spoke  with  Mr. 
Lyons  about  those  matters.  There  are  notes  of  a  meeting — of  a  dis- 
cussion I  had  with  Jim  Blair  which  I  would  not  characterize  as  re- 
lating to  Madison,  but  I  will  point  the  notes  out  to  you,  just  in  case 
you  do  think  that  they  relate  to  Madison,  I  do  not  believe  I  spoke 
to  Archie  Schaffer  or  Beverly  Bassett  before  the  first  of  November. 

Senator  Faircloth.  Did  you  speak  to  the  President  about  the 
December  20th  editorial  in  The  New  York  Times? 

Mr.  LiNDSEY.  The  President's  comments  on  the  editorial  were 
sent  to  me.  I  do  not  recall  speaking  to  him  directly  about  it  after 
that  but  I  may  have. 

Senator  Faircloth.  Do  you  know  what  was  discussed? 

Mr.  LiNDSEY.  The  copy  I  had  actually  had  the  comments  written 
out.  The  comments  were  to  the  effect  that  Beverly  did  a  good  job 
in  the  campaign,  we  need  to  stay  on  stop  of  this,  will  she  again  or 
can  she  again. 

Senator  Faircloth.  Following  the  editorial,  did  you  have  any 
conversation  with  Ms.  Bassett  or  Mr.  Schaffer,  Jim  Blair  or  Jim 
Lyons,  or  receive  any  faxes  from  these  people  regarding  the  Decem- 
ber 20th  editorial?  Between  then  and  December  28th,  did  you  hear 
from  them,  did  they  respond  to  you  or  did  you  respond  to  them? 

Mr.  LiNDSEY.  I  don't  know  if  I  reached  out  or  talked  to  any  of 
them  before  the  28th,  so  I — ^you  know,  if  you  showed  me  a  fax  from 
someone,  it  might  refresh  my  memory  but  I  don't  have  any  memory 
of  speaking  to  any  of  them  between  the  22nd  and  the  28th.  I  would 
just  note  that  Christmas  fell  in  that  period.  I  probably  went  home. 

Senator  Faircloth.  Where  were  you  on  December  28th,  do  you 
remember? 
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Mr.  LiNDSEY.  I  have  been  told  at  some  point  we  attended  a  bas- 
ketball game  in  Fayetteville.  I  have  been  told  that  that  was  on  De- 
cember 28th.  I  have  not  gone  back  to  confirm  that,  but  I  could  well 
have  been  in  Fayetteville  on  the  28th  at  a  University  of  Arkansas 
basketball  game. 

Senator  Faircloth.  Did  you  discuss  Whitewater  or  Madison 
Guaranty  while  you  were  in  the  Tyson  box  with  Beverly  Schaffer 
or  Archie  Schaffer? 

Mr.  LiNDSEY.  Probably. 

Senator  Faircloth.  What  was  the  discussion  about? 

Mr.  LiNDSEY.  I  think  I  raised  with  Archie  whether  or  not  Beverly 
would  get  out  and  do  press  inquiries  and  others  with  respect  to  her 
role  and  what  she  did  and  get  that  story  out. 

Senator  Faircloth.  Who  else  took  part  in  the  discussion? 

Mr.  LiNDSEY.  Again,  I  was  asked.  I  was  asked  whether  the  Presi- 
dent was  there.  The  President  was  at  the  game.  I  don't  have  a 
memory  of  him  being. 

The  Chairman.  Wait  a  second,  please.  Weren't  you  at  a  box?  Is 
that  one  of  these  sky  boxes? 

Mr.  LiNDSEY.  This  is  a  large  box,  yes. 

The  Chairman.  Sky  box.  Was  the  President  in  the  box? 

Mr.  LiNDSEY.  The  President,  during  most  of  the  game,  sat  in  the 
stands.  He  was  probably  in  the  box  at  some  time  during  the  time 
but  during  the  actual  ball  game  my  remembrance  is  that  he  sat  in 
the  stands.  So  there  are  times  when  the  President  was  in  the  box, 
I'm  sure.  I  do  not  remember  when  I  spoke  to  Archie,  whether  or 
not  the  President  was  in  the  box  or  not. 

Senator  Faircloth.  Let  me  ask  you  this  question. 

The  Chairman.  If  I  might  intrude  upon  my  friend.  Mr.  Lindsey, 
it  is  not  a  game.  And  when  you  answer  the  Senator  as  you  began 
to,  you  would  have  us  believe  that  you  didn't  even  recall,  unless  we 
pursue  this,  that  the  President  was  in  the  box.  You  went  to  this 
game,  you  know  the  President  was  there.  You  knew  we  were  going 
to  discuss  this  subject,  you  looked  at  your  notes,  you  refreshed  your 
recollection,  didn't  you,  prior  to  today? 

Mr.  LiNDSEY.  I  have  no  notes  or  recollection  on  this,  Senator. 

The  Chairman.  You  have  no  recollection  about  this? 

Mr.  LiNDSEY.  I  have  a  recollection  that  I  was  at  the  ball  game. 

The  Chairman.  You  knew  the  President  was  there? 

Mr.  LiNDSEY.  Yes,  sir. 

The  Chairman.  You  knew  the  Schaffers  were  there? 

Mr.  Lindsey.  Yes,  sir. 

The  Chairman.  And  that  they  were  in  that  box? 

Mr.  LiNDSEY.  Yes,  sir. 

The  Chairman.  It  was  a  Tyson  box? 

Mr.  LiNDSEY.  Yes,  sir. 

The  Chairman.  All  right.  At  least  you're  now  answering  in  a  re- 
sponsive manner  instead  of  dancing  all  over  the  place. 

Mr.  LiNDSEY.  May  I,  Senator? 

The  Chairman.  No,  listen.  You  want  to  do  it  later  on  but  we  are 
going  to  go  back  to  Senator  Faircloth. 

Senator  Faircloth. 

Senator  Sarbanes.  Mr.  Lindsey,  you  will  get  an  opportunity  to 
answer  the  question  on  my  time  when  it  comes. 
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Mr.  LiNDSEY.  Thank  you,  sir. 

Senator  Sarbanes.  I  want  to  assure  you  of  that.  It  leaves  a  cer- 
tain lag  time  in  getting  the  response  to  the  assertion  but  you  will 
get  that  chance  if  you  just  take  it  easy. 

Senator  Faircloth.  The  very  question  is  this:  Did  the  President 
discuss  with  Beverly  Bassett  Schaffer  or  Archie  Schaffer,  Madison 
or  Whitewater  during  this  time? 

Mr.  LiNDSEY.  Senator,  the  only  way  I  would  know  is  whether  I 
was  present  or  whether  he  told  me.  I  don't  believe  he  told  me  of 
any  conversation  he  has  had.  I  had  a  conversation  with  Mr.  Schaf- 
fer, with  Archie  Schaffer,  about  this.  I  do  not  believe,  I  do  not  know 
whether  the  President  was  there  during  my  conversation,  but  be- 
yond that,  I  have  no  knowledge. 

Senator  Faircloth.  So  you  don't  know  whether  the  President 
discussed  with  the  Schaffers  Madison  Guaranty  or  Whitewater, 
whether  it  was  discussed  with  the  President  or  not? 

Mr.  LiNDSEY.  No,  I  know  that  I  had  a  discussion  with  Archie 
about  whether  Beverly  would — would  talk  to  the  press,  I  do  not 
know  whether  the  President  was  around  during  that  conversation. 

Senator  FAIRCLOTH.  All  right.  Did  you  or  the  President  discuss 
with  Jim  Blair  Whitewater  or  Madison? 

Mr.  LiNDSEY.  I  don't  recall.  I  mean,  again,  the  only  thing  I  can 
tell  you  about  the  President  is  what  he  did  in  my  presence.  If  Jim 
Blair  was  there  and  he  and  I  were  talking  we  might  have  talked 
about  things  like  the  editorial  and  the  press.  That  was  coming  out. 
I  don't  have  a  specific  recollection  of  having  a  conversation  with 
Mr.  Blair  about  Whitewater  or  Madison  during  that  game. 

Senator  Faircloth.  After  December  28th,  did  you  have  any  dis- 
cussion with  Beverly  Bassett,  Archie  Schaffer,  Jim  Blair,  or  Jim 
Lyons — in  dealing  with  the  press  or  the  inquiries? 

Mr.  LiNDSEY.  Yes. 

Senator  Faircloth.  You  did  have. 

Mr.  LiNDSEY.  I  spoke  with  Archie  Schaffer  on  several  occasions. 
I  spoke  with  two  of  my  law  partners  on  several  occasions  about  it. 
At  least  one  or  two  of  my  law  partners  about  it.  I  don't  again  recall 
speaking  to  Jim  Blair  about  this  particular  matter,  and  whether  I 
spoke  to  Mr.  Lyons  or  not,  it  would — I  don't  remember  speaking  to 
him  with  the  purpose  of  gathering  information.  If  I  spoke  to  him 
I  was  just  telling  him  what  I  was  doing. 

Senator  Faircloth.  Would  you  tell  us  what  was  discussed,  just 
in  plain  language  you  tell  me. 

Mr.  LiNDSEY.  Yes,  sir.  Ms.  Beverly  Bassett  during  the  campaign 
had  put  out,  spoken  to  the  press,  spoken  to  Mr.  Gerth,  in  fact,  I 
later  learned  wrote  three  memos  to  Mr.  Gerth  describing  what  her 
role  had  been  during  the  late  1980's  in  the  regulation  of  Madison 
Guaranty. 

As  I  say,  I  have  reviewed  the  records;  I  reviewed  a  chronology 
of  what  she  did,  what  occurred,  I  believe  that  any  reasonable  per- 
son who  looks  at  it  will  find  that  she  went  out  of  her  way  to  try 
to  bring  this  to  the  proper  regulators'  attention  and  to  get  action. 
She  communicated  that  during  the  campaign. 

Obviously  we  wanted  her  to  continue  to  communicate  that.  She 
was  reluctant  to  do  so.  She  was  reluctant  for  several  reasons.  One, 
I  think  she  was  reluctant  because  she  had  spent  so  much  time  with 
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Mr.  Gerth  and  she  felt  like  the  treatment  that  she  received  in  The 
New  York  Times  article  and  in  other  articles  was  not  fair,  did  not 
reflect  the  information  she  provided.  Another  reason  was,  during 
this  same  time  period,  there  were  people  who  basically  were,  I  will 
use  the  word  stalking  because  I  believe  Ms.  Bassett  has  used  that 
word,  in  fact  one  of  your  current  employees,  Mr.  Bossey,  went  to 
Fayetteville  in  early  January  1994,  and  according  to  Ms.  Bassett 
stalked  her  from  one  place  to  the  other. 

Senator  Faircloth.  He  was  not  an  employee  of  mine. 

Mr.  LiNDSEY.  That's  right.  He  is  now. 

Mr.  Faircloth.  I  didn't  know  him. 

Mr.  LiNDSEY.  He  was  working  for  Citizens  United,  Floyd  Brown's 
organization,  I  believe,  at  that  time. 

Senator  Faircloth.  He  tells  me  he  was  with  NBC. 

Mr.  LiNDSEY.  He  was  with  an  NBC  crew.  He  indicated  to  the 
press  at  that  time  that  he  was  not  there  with  them  that  he  had 
just  hitched  a  ride,  I  don't  know  maybe  Mr.  Bossey  could  testify  as 
to  what  his  role  was  but  the  fact  of  the  matter  is 

The  Chairman.  Look.  Come  on.  I  have  given  you  great  latitude. 
You  have  such  great  recall  on  events  that  you  weren't  even  at. 
When  we  talk  and  ask  you  questions  about  events  you  were  at, 
that  recall  is  missing.  I  tell  you,  you  were  well  programmed  for 
that,  but  that's  OK,  but  let's  stick  to  the  issue. 

Mr.  LiNDSEY.  The  issue  is  why  Ms.  Bassett  Schaffer  was  reluc- 
tant to  go  out  there  and  do  press,  and  as  I  said  part  of  it  was  a 
reluctance  because  she  felt  like  she  spent  a  lot  of  time  with  Mr. 
Gerth  and  that  she  was  not  treated  properly  in  those  articles  and 
the  information  she  provided  was  not  dealt  with  fairly.  And  two, 
because  she  believed  that  people  were,  and  again,  stallang  her,  fol- 
lowing her,  following  her  into  buildings,  being  there  when  she  came 
out,  she  got  to  the  point  that  she  called  her  husband  to  come  down 
because  she  was  concerned  about  this.  All  of  this  was  reported  in 
the  press,  which  is  why  I  have  fairly  good  recall  about  it. 

Senator  Faircloth.  Let  me  ask  you,  were  there  ever  discussions 
between  you  and  Mr.  or  Mrs.  Schaffer  about  what  the  White  House 
would  do  to  help  protect  Ms.  Schaffer  from  the  press  criticism? 

Mr.  LiNDSEY.  No,  I  don't  believe  so.  Again  let  me  finish  my  an- 
swer. I  do  not  believe  I  spoke  to  Ms.  Schaffer  directly  because  her 
husband  told  me  that  she  was  very  upset,  and  I  don't  believe  that 
I  broached  these  subjects  directly  with  her. 

I  did  have  conversations  with  Mr.  Schaffer.  I  did  have  conversa- 
tions with  my  law  partners,  who  were  also  Ms.  Schaffer's  law  part- 
ners, about  this,  because  they  were  assisting  her  in  tr5dng  to  put 
together  a  chronology  of  exactly  what  she  had  done  as  Securities 
Commissioner  with  respect  to  Madison. 

Senator  Faircloth.  Did  you  discuss  with  them  what  the  White 
House — did  you  all  attempt  to  help  her  with  the  press  criticism? 

Mr.  LiNDSEY.  No,  sir.  We  weren't  doing  a  very  good  job  with  the 
press  ourselves.  I  don't  think  we  ever  offered  to  help  her. 

Senator  Faircloth.  Did  she  or  her  husband  display  displeasure 
or  frustration  with  the  fact  that  you  didn't  help  them  or  were  not 
adequately  helping  them  handle  the  controversy? 

Mr.  LiNDSEY.  I  don't  recall  that.  That  doesn't  ring  a  bell  with  me. 
Senator. 
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Senator  Faircloth.  My  next  question  is  to  both  Mr.  Kennedy 
and  Mr.  Lindsey.  In  David  Watkins'  memo  that  was  released,  that 
we  all  have  a  copy  of,  he  mentions  a  problem. 

Mr.  Lindsey.  The  one  involving  the  Travel  Office? 

Senator  FAIRCLOTH.  Yes,  he  mentions  a  problem  with  the  Secret 
Service,  "An  issue  developed  between  the  Secret  Service  and  the 
First  Family.  And  after  the  Secret  Service  incident,  it  was  made 
clear  that  I  must  more  forcefully  and  immediately  follow  the  direc- 
tions of  the  First  Family." 

Now  all  of  you  are  close  personal  friends  of  President  and  Mrs. 
Clinton  and  knew  what  was  going  on  in  the  White  House.  Would 
you  tell  us  what  the  Secret  Service  problem  was? 

Mr.  Kennedy.  Senator,  I  cannot.  I  don't  know. 

Mr.  Lindsey.  I  have  never  spoken  to  either  the  President  or  First 
Lady  about  a  Secret  Service  problem.  I  have  read  stories  in  the 
press  about  what  it  was,  but  I  have  not  ever  spoken  to  either  one 
of  them  directly. 

Senator  Faircloth.  They  never  discussed  it? 

Mr.  Kennedy.  Not  with  me.  Senator. 

Senator  Faircloth.  I  will  stop  for  now. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lindsey,  I  ^ake  it  that  Ms.  Schaffer  felt 
that  while  she  had  tried  to,  in  effect,  tell  the  press  exactly  what 
she'd  done  and  why,  she  didn't  think  they  had  given  her  a  fair  re- 
port on  that;  is  that  right? 

Mr.  Lindsey.  Yes,  sir,  that  is  accurate. 

Senator  Sarbanes.  What  did  you  understand  her  problem  to  be 
on  that  issue? 

Mr.  Lindsey.  She  had  spent — again,  and  I  actually,  ultimately 
saw  the  memos  that  she  had  written  to  Mr.  Gerth.  I  believe  she 
wrote  to  him  twice  before  the  first  story  and  at  least  once  after 
that.  And  one  time  I  think  she  threatened  to  sue  The  New  York 
Times  for  libel.  She  felt  like,  that  the  stories  did  not  reflect  the 
time  and  efforts  she  had  spent  trying  to  lay  out  for  them  exactly 
what  she  had  done  as  Securities  Commissioner.  And  therefore — 
and  basically  reduced  it  down  to  less  than  a  paragraph  or  two 
paragraphs,  in  which  it  suggested  that  she  had  been  hired  because 
she  worked  for  Madison,  which  by  the  way,  she  actually  I  think  has 
testified  that  she  did  one  legal  research  on  a  Campobello  project 
but  that  she,  you  know,  that  involved  Madison,  but  that  she  cer- 
tainly didn't  represent  Madison  in  any  sort  of  significant  way,  but 
it  was  that  sort  of  fuzzing  of  the  facts  that  she  felt  like  when  she 
would  explain  to  her  what  her  role  was  with  respect  to  that  one 
issue,  when  she  talked  about  what  steps  she  had  taken,  when  she 
tried  and  spent  time,  I  understand,  she  called  down  to  the  Securi- 
ties Commission,  tried  to  refresh  her  memory  as  to  what  steps, 
took  the  time  to  write  that,  to  send  it  to  them,  to  talk  to  them,  then 
to  have  it  reduced  to  a  paragraph  or  less  in  a  story  in  which  they, 
you  know,  ignored  all  of  that,  she  just  felt  like  she  wasn't  being 
treated  fairly  and  therefore  did  not  want  to  participate  in  that. 

She  certainly  was  concerned  about  doing  it,  to  the  press  other 
than  the  written  press  because  everything  gets  reduced  to  15  sec- 
ond or  10  second  sound  bite  and  she  certainly  didn't  feel  like  her 
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role  or  what  she  had  done  could  be  handled  adequately  in  that  sort 
of  timeframe. 

Senator  Sarbanes.  As  I  understand  it,  she  was  also  concerned 
because  she  was  being  followed  about;  is  that  correct? 

Mr.  LiNDSEY.  Yes.  There  was  an  incident  involving  Mr.  Bossey 
and  involving  a  Mr.  Silverman  who  worked  for  NBC  in  which  Mr. 
Silverman  had  asked,  I  believe,  for  an  interview.  Ms.  Schaffer  had 
indicated  he  wouldn't  give  her  an  interview.  They  showed  up  in 
Fayette ville.  When  she  would  go  into  a  building  they  would  get  out 
with  their  cameras,  following  her  in.  When  she  would  come  out 
sometime  later  they  would  be  there,  they  would  follow  her  to  her 
car,  they  would  try  to  put  the  camera  on  her  while  she  was  walk- 
ing to  her  car. 

Mr.  Bossey  was  there,  she  called  her  husband,  her  husband  came 
down,  took  a  picture.  The  reason  I  know  Mr.  Bossey  was  there,  he 
took  a  picture  of  him  which  ran  in  the  newspaper  the  next  day.  She 
felt  like  she  was  being  stalked  I  think  she  was  fearful  not  for  her 
safety  but  just  for  being  followed  in  and  out  of  the  buildings.  She 
called,  I  believe,  Mr.  Silverman  and  tried  to  explain  all  this  to  Mr. 
Silverman  and  yet  they  continued  to  follow  her  in  and  out  of  build- 
ings wherever  she  went  that  day. 

Senator  Sarbanes.  For  that  day? 

Mr.  LiNDSEY.  I  think  it  quit  after  her  husband  came  and  took  a 
picture  of  them  doing  it.  I  think  they  then  left. 

Mr.  Ben-Veniste.  The  business  about  The  New  York  Times  edi- 
torial and  the  President's  handwriting,  this  was  an  editorial  of  De- 
cember 20,  1993,  it's  been  made  available  to  us  so  that  we  could 
look  at  the  handwriting  and  ask  questions  of  you  about  it. 

Now,  you've  indicated  that  in  essence  the  note  reflected  that  Ms. 
Bassett  Schaffer  had  done  a  good  job  in  explaining  this  issue  be- 
fore, during  the  campaign,  and  that  she  ought  to  be  called  upon, 
if  she  was  willing,  I  presume,  to  do  it  again. 

Mr.  LiNDSEY.  That's  correct. 

Mr.  Ben-Veniste.  Is  that  basically  it? 

Mr.  LiNDSEY.  That's  basically  correct,  yes. 

Mr.  Ben-Veniste.  And  in  that  regard  you  recall  that  when  you 
were  at  a  basketball  game  in  Fayetteville,  you  had  occasion  to  see 
her  husband. 

Mr.  LiNDSEY.  Yes. 

Mr.  Ben-Veniste.  At  that  time,  you  mentioned  to  him  that  the 
White  House  would  like  to  see  Ms.  Schaffer,  you  know,  continue  to 
explain  her  involvement  in  connection  with  the  Madison  regulatory 
matter;  correct? 

Mr.  LiNDSEY.  That  is  correct. 

Mr.  Ben-Veniste.  Did  you  at  any  time  ask  either  Ms.  Bassett 
Schaffer  or  her  husband  to  shade  the  facts  or  to  tell  some  story 
that  wasn't  accurate? 

Mr.  LiNDSEY.  No,  sir.  I  thought  her  story  was  compelling,  the 
role  she  had  played. 

Mr.  Ben-Veniste.  If  I  understand  you,  at  the  point  that  you 
mentioned  this  to  Mr.  Schaffer,  you  don't  recall  whether  the  Presi- 
dent was  in  the  vicinity  of  the  conversation  or  whether  he  was  in 
the  stands  or  eating  a  hot  dog  or  a  burrito  somewhere  or  whatever? 

Mr.  LiNDSEY.  Correct. 
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Mr.  Ben-Veniste.  The  whole  conversation,  how  long  would  you 
say  that  took? 

Mr.  LiNDSEY.  Again,  less  than  5  minutes.  You  know,  she  ex- 
pressed to  me  her  frustration.  I  think  probably  said  to  me,  if  I  were 
you  I  wouldn't  raise  it  with  her  because  she  is  up — it  upsets  her. 

So,  I  don't  know  whether  we  talked  about  her,  and — ^you  know, 
we  may  have  done  some  press  bashing  which  I  might  have  engaged 
in  along  with  him  about  this,  I — 4  or  5  minutes  I  would  think  at 
the  most. 

Mr.  Ben-Veniste.  So  basically  most  of  the  time  was  an  expres- 
sion by  him  of  why  he  thought  she  might  be  reluctant  to  reinvolve 
herself  in  this — in  view  of  the  way  she  had  been  treated? 

Mr.  LiNDSEY.  That's  correct. 

Mr.  Ben-Veniste.  Now  as  a  follow-up  to  this,  do  you  recall  ever 
making  some  other  effort  to  contact  Ms.  Bassett  Schaffer  or  Mr. 
Schaffer? 

Mr.  LiNDSEY.  Again,  Mr.  Schaffer,  I  think,  after  that,  and  again 
I  am  not  real  sure  on  the  time,  sent  me  a  copy — copies  of  the  var- 
ious memoranda  that  she  had  written  to  Jeff  Gerth,  both  before 
and  after  the  story. 

I  also  had  conversations  with — one,  maybe  two,  with  my  law 
partners  because  my  law  firm  was  trying  to  put  together  a  fairly 
extensive  chronology  of  all  of  the  steps  that  Ms.  Bassett  had  taken 
as  Securities  Commissioner  with  respect  to  Madison,  I  think  on  the 
assumption  that  if  she  didn't  want  to  go  out  publicly,  in  a  personal 
sort  of  role,  that  they  would  put  out  sort  of  a — call  it  a  white  paper 
for  lack  of  a  better  deal,  outlining  exactly  what  she  did,  and  when, 
and  what  steps  she  took,  and  so  forth. 

So  I  know  in  the  months  of  January  and  February  I  had  those 
discussions.  Ultimately  at  least  one  newspaper,  a  Minneapolis 
paper,  wrote  a  story  with  respect  to  this  matter  that  I  thought  was 
fair  with  respect  to  Ms.  Schaffer. 

Mr.  Ben-Veniste.  I  would  like  to  show  you  a  copy  of  a  memoran- 
dum from  Beverly  Bassett  Schaffer  to  Jeff  Gerth,  that  is  dated  Feb- 
ruary 25,  1992,  I  believe  the  Bates  number  is  0000149,  to  see 
whether,  in  fact,  you  can  identify  that. 

Mr.  LiNDSEY.  Yes,  one  is  dated  February  18th,  it  looks  like,  I 
guess.  Excuse  me,  February  28th,  and  the  other  one  is  dated  Feb- 
ruary 25th.  I  believe  I — either  Archie  or  someone  sent  me  these 
two,  plus  I  believe  a  third  memorandum  that  was  after  Mr.  Gerth's 
article,  that  she  sent  to  him.  But  these,  I  believe,  were  her  at- 
tempts with  Mr.  Gerth  at  the  time  to  try  to  walk  him  through  what 
she  had  done  and  the  decisions  she  made  as  Securities  Commis- 
sioner with  respect  to  Madison. 

Mr.  Ben-Veniste.  Mr.  Chairman,  in  order  to  save  time,  and  not 
to  go  through  this  in  great  detail  although  it  is  an  obviously  care- 
fully considered  memorandum,  which  goes  into  considerable  detail, 
I  would  ask  whether  it  would  be  appropriate  to  make  this  a  part 
of  our  records. 

The  Chairman.  Certainly.  So  ordered.  Both  memorandums  will 
be  included  in  the  record. 

Mr.  Ben-Veniste.  Unfortunately,  we  don't  have  available  the  one 
which  you  refer  to  as  the  third  one  but  we  do  have  the  memoran- 
dum of  the  25th  and  of  the  28th. 
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Thank  you,  Mr.  Chairman. 

The  Chairman.  Let  me  see,  Mr.  Lindsey,  if  I  can  go  over  quickly 
with  you  something.  There  came  a  time  when  this  editorial  dated 
December  20th  came  into  your  possession.  It  was  sent  to  you  and 
who  else? 

Mr.  Lindsey.  Mr.  McLarty. 

The  Chairman.  Mr.  McLarty,  does  the  President  often  do  that? 

Mr.  Lindsey.  Yes,  sir. 

The  Chairman.  What  did  he  say,  we'd  been  given  to  believe  he 
said  this  is  important  to  be  on  top  of,  period,  do  you  recall  that? 

Mr.  Lindsey.  I  believe  that's  correct,  yes. 

The  Chairman.  Bassett  did  a  good  job  in  campaign  on  this  dash 
dash,  do  you  recall  that? 

Mr.  Lindsey.  Yes,  sir. 

The  Chairman.  Can  she  now? 

Mr.  Lindsey.  The  word  I  quibbled  with  from  looking  at  the  origi- 
nal and  looking  at  what  I  saw  was  the  word  "can."  It  could  well 
be  "can,"  it  could  be  "will."  The  President's  handwriting,  frankly, 
is  not  that  great. 

The  Chairman.  That's  one  of  the  reasons  we  are  asking  for  the 
documents.  But  either  way,  "can"  or  "will."  Mr.  Kennedy,  with  your 
handwriting  I  can  understand  why  that  would  be  something  to 
laugh  at. 

Mr.  Lindsey.  I  did  say  his  was  slightly  better  than  Mr.  Ken- 
nedy's. 

The  Chairman.  He  said  this  is  important. 

Mr.  Lindsey.  Yes,  sir. 

The  Chairman.  He  didn't  just  send  this  to  you  to  take  a  look  at, 
he  sent  it  to  Mr.  McLarty  and  yourself  and  he  said  stay  on  top  of 
it;  right? 

Mr.  Lindsey.  Yes,  sir.  Was  that  a  question? 

The  Chairman.  The  implication  was  clear,  sent  it  to  you  and  to 
Mack,  stay  on  top  of  this,  it  is  important.  Now  what  lengths,  if  any, 
did  you  go  to  to  stay  on  top  of  it?  Was  it  just  this  casual  meeting 
at  the  ball  game? 

Mr.  Lindsey.  No,  sir.  As  I  say,  even  after  the  casual  meeting  at 
the  ball  game,  I  had  conversations  with 

The  Chairman.  What  about  prior  to  the  ball  game? 

Mr.  Lindsey.  I  don't  believe  so.  I  mean,  this  is  the  20th,  you 
know.  I  don't  know  when  I  went  home  for  Christmas. 

The  Chairman.  Did  you  know  that  the  Schaffers  were  going  to 
be  at  the  ball  game? 

Mr.  Lindsey.  No,  not  conclusively. 

The  Chairman.  You  didn't  know  conclusively  or  you  didn't  know? 

Mr.  Lindsey.  Well,  it's  a  ball  game  in  Fayetteville. 

The  Chairman.  Yes.  You  were  in  where,  Little  Rock? 

Mr.  Lindsey.  Yes. 

The  Chairman.  How  far  is  Little  Rock  from  Fayetteville? 

Mr.  Lindsey.  The  Schaffers  lived  in  Fayetteville,  so  they 

The  Chairman.  But  you  and  the  President  were  in  Little  Rock? 

Mr.  Lindsey.  That's  correct. 

The  Chairman.  My  question  is,  and  I  don't  know  how  far  is  it 
from  Little  Rock  to  Fayetteville? 

Mr.  Lindsey.  I'm  guessing  120  to  140  miles. 
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The  Chairman.  140  miles?  And  would  you  ordinarily  fly? 

Mr.  LiNDSEY.  Yes. 

The  Chairman.  Now,  you  didn't  know  whether  the  Schaffers 
were  going  to  be  at  this  ball  game? 

Mr.  LiNDSEY.  No,  I  did  not  know  they  were  going  to  be  there. 

The  Chairman.  Did  you  know  that  you  were  going  to  be  guests 
for  any  period  of  time,  you  and  the  President  would  be  afforded  the 
opportunity  to  be  in  the  Tyson  box? 

Mr.  LiNDSEY.  Before  I  got  there  I  found  out. 

The  Chairman.  Did  you  have  any  arrangements  made? 

Mr.  LiNDSEY.  Again,  when  the  President  goes  there,  they  would 
have  made  arrangements  as  to  where  we  sat,  whether  it  was  the 
president  of  the  university's  box,  somebody  else's  box.  All  of  that 
would  have  been  prearranged,  but  I'm  not  sure  I  would  have  had 
knowledge  of  it  before  we  actually  got  up  there  and  was  escorted 
into  whatever  box  we  were  in. 

The  Chairman.  So  there  was  no  particular  sense  of  urgency  to 
attend  this  game,  was  there?  In  other  words,  there  wasn't  an  ur- 
gency that  you  meet  the  Schaffers,  was  there?  You  didn't  know 
that  you  were  going  to  meet  them? 

Mr.  LiNDSEY.  Meeting  the  Schaffers  had  nothing  to  do  with  going 
to  the  ball  game. 

The  Chairman.  That  was  coincidental? 

Mr.  LiNDSEY.  Yes,  sir. 

The  Chairman.  Did  you  fly  from  Little  Rock  to  Fayetteville? 

Mr.  LiNDSEY.  I  had  never  driven  with  the  President  from  Little 
Rock  to  Fayetteville  so  if  we  were  in  Little  Rock  and  went  to  Fay- 
etteville, we  flew.  Yes,  sir,  I  do  actually  remember  we  flew. 

The  Chairman.  Where  did  you  fly  to? 

Mr.  LiNDSEY.  We  would  either  have  flown  to  Drake  Field  in  Fay- 
etteville or  to  Springdale. 

The  Chairman.  Suppose  I  told  you  that  that  evening  you  had 
snow  and  fog  and  conditions  that  prevented  you  from  flying  into 
Fayetteville  or  to  the  adjacent  fields,  would  that  refresh  your  recol- 
lection? 

Mr.  LiNDSEY.  It  refreshes  my  memory  that  we  probably — the  ad- 
jacent field,  I  don't  remember  whether  we  flew — are  you  suggesting 
that  we  flew  into  Rogers  as  opposed  to  Springdale? 

The  Chairman.  Yes. 

Mr.  LiNDSEY.  That's  certainly  possible. 

The  Chairman.  Because  of  weather  conditions. 

Mr.  LiNDSEY.  If  I  remember  right,  it  was  snowy. 

The  Chairman.  That  took  you  further  away  than  going  into  Fay- 
etteville, the  airport  that  serves  Fayetteville;  is  that  correct? 

Mr.  LiNDSEY.  It  is  probably  30  minutes  from  Rogers  versus  15 
minutes  from  the  Fayetteville  airport.  Maybe  slightly  longer  from 
Rogers  but  not  much  longer. 

The  Chairman.  How  many  miles  from  Rogers? 

Mr.  LiNDSEY.  Probably  less  than  15  miles  from  Rogers.  Fayette- 
ville, Springdale,  and  Rogers  are  all  in  a  corridor;  Fayetteville  at 
the  southern  end  of  the  corridor,  Rogers- 


The  Chairman.  Then  you  drove  from  Rogers  to- 
Mr.  LiNDSEY.  That's  correct,  in  a  motorcade. 
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The  Chairman.  And  you  wound  up  in  the  Tyson  box.  Doesn't  Mr. 
Schaffer — did  he  work  for  Tyson? 

Mr.  LiNDSEY.  Yes,  he  does. 

The  Chairman.  So  could  you  be  fairly  safe  to  assume  he  was 
going  to  be  at  that  game? 

Mr.  LiNDSEY.  Again,  I  don't  think  I  knew  until  we  got  there  that 
we  were  staying  in  the  Tyson  box. 

The  Chairman.  So  it  was  just  coincidental? 

Mr.  LiNDSEY.  I'm  sorry,  that  I  saw  them  there? 

The  Chairman.  Yes. 

Mr.  LiNDSEY.  I  did  not  go  there  with  the  intention  of  having  a 
conversation  with  Beverly  or  Archie. 

The  Chairman.  Do  you  see  why  the  Committee  is  interested  in 
this  point?  Is  it  a  stretch  to  suggest  that  after  this  memo  or  this 
jotting  of  the  President,  this  direction 

Mr.  LiNDSEY.  Senator,  let  me 

The  Chairman.  Let  me  just  finish  and  then  you  can  answer. 

Mr.  LiNDSEY.  I'm  sorry,  I'm  sorry. 

The  Chairman.  Given  that  this  note  by  the  President,  this  is  im- 
portant to  be  on  top  of,  Bassett  did  a  good  job  in  the  campaign  on 
this,  can  she  now,  or  will  she  now,  and  that  this  was  sent  to  you 
and  to  the  Chief  of  Staff,  is  it  unreasonable  for  us  to  say  this  was 
an  attempt  to  make  contact  and  to  stay  on  top  of  this?  I  mean,  do 
you  think  that's  unreasonable? 

Mr.  LiNDSEY.  I  don't  think  it's  the  facts.  I  think  that  if  I  had 
called  Beverly  Schaffer  up  on  the  21st  and  had  a  conversation  with 
her,  that  would  not  be  improper.  If  I  had,  you  know — I  do  not  be- 
lieve having — I  don't  know  what  the  point  of  this  is.  I  spoke  with 
Beverly — I  spoke  with  Archie  Schaffer. 

The  Chairman.  You  don't  understand  the  point  of  the  question? 

Mr.  LiNDSEY.  I  don't  understand  what  the  point — yes,  sir,  I  don't 
understand.  I  don't  understand  my  response  to  it  is,  so  what. 

The  Chairman.  If  I  have  to  explain  that  to  you,  Mr.  Lindsey,  and 
talk  about  the  manner  in  which  the  White  House  has  gone  to  with- 
hold this  and  then  the  concern  which  was  expressed  at  this  point 
in  time  in  the  President's  own  message,  then  there's  no  use 

Mr.  LiNDSEY.  Senator 

The  Chairman.  No,  there's  no  use.  I  just  wanted  to  attempt  to 
put  this  in  the  framework  so  that  you  would  not  think  that  we're 
just  going  on,  and  I'm  going  to  yield  to  Senator  Bond  because  these 
are  the  circumstances  under  which  we  learn  about  this  informa- 
tion. And  I  think  reasonable  people  would  say,  was  that  a  meeting 
set  up  to  give  you  and/or  the  President  the  opportunity  to  meet 
with  the  Schaffers  and  others  to  take  care  of  this,  was  it  part  of 
staying  on  top  of  this?  So  that's  something  that  I  would  ask. 

Mr.  LiNDSEY.  Take  care  of  what.  Senator? 

The  Chairman.  This  is  what  the  President  said,  this  is  important 
to  stay  on  top  of,  Bassett  did  a  good  job  on  this,  can  she  now. 

Mr.  LiNDSEY.  That's  right.  Senator.  There  is  an  editorial  that  is 
written — may  I  finish,  please?  I  have  read  some  of  your  responses 
to  various  editorials.  It  is  entirely  appropriate,  if  there  is  an  edi- 
torial that  mischaracterizes  somebody's  role  in  something,  for 
someone  who  knows  the  facts  to  say  we  can't  let  this  stay  out  there 
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with  this  mischaracterization,  can  we  get  on  top  of  this,  can  we  try 
to  get  the  facts  out. 

There  is  simply  nothing  improper  about  that,  and  the  so  what  is 
I'm  having  trouble,  and  I  apologize,  it  must  be  me,  as  to  what  the 
significance  of  this  is. 

The  Chairman.  OK.  Senator  Bond. 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Kennedy,  let  me  go  back  over  an  area  where  I'm  not  clear. 
You  were  managing  partner  at  the  Rose  Law  Firm  in  1992? 

Mr.  Kennedy.  Good  afternoon.  Senator.  My  formal  title  was 
Chief  Operating  Officer  but 

Senator  Bond.  Chief  Operating  Officer. 

Mr.  Kennedy.  — managing  partner  is  fine. 

Senator  Bond.  OK,  sorry.  Just  needed  to  get  that  straight. 

Now,  your  responsibility  as  a  COO  included  the  administrative 
details,  is  that  correct,  like  handling  the  files,  handling  the  work 
of  the  firm  as  opposed — the  administrative  work  of  the  firm  as  op- 
posed to  solely  the  legal  practice? 

Mr.  Kennedy.  That's  correct. 

Senator  Bond.  Were  you  responsible  for  the  maintenance  of  the 
files?  Is  that  under  your 

Mr.  Kennedy.  I  tried  to  make  the  trains  run  on  time.  Senator. 

Senator  Bond.  OK.  Were  you  aware  that  Mr.  Foster  had  re- 
quested Mr.  Massey  to  produce  the  files  in  the  instance  where  Mr. 
Foster  went  to  Mr.  Massey  and  said  please  give  me  the  files,  Mr. 
Massey  said  I'll  make  you  copies?  Were  you  aware  of  that  request? 

Mr.  Kennedy.  I  was  aware,  Senator,  that  Vince  was  going  to 
make  a  response  on  behalf  of  the  law  firm  with  regard  to  the  Madi- 
son issues  that  had  come  up  in  the  campaign.  I  did  not  know, 
didn't  have  any  independent  knowledge  at  the  time  that  he  had 
talked  to  Rick.  Doesn't  surprise  me  that  he  did. 

Senator  Bond.  So  the  preparation  by  Mr.  Foster  was — essentially 
within  the  purview  of  your  responsibility  as  COO,  you  did  not  know 
that  he  had  taken  copies  of  the  files? 

Mr.  Kennedy.  I  am  going  to  give  you  a  little  bit  of  a  longer  an- 
swer, if  I  may,  because  I  think  the  background  is  important. 

Vince  was  one  of  two  people  at  the  firm  that  were  dealing  with 
campaign  issues  as  they  came  up  during  the  campaign,  and 
that's — ^the  Madison  issues  came  up  in  the  campaign,  issues  re- 
garding the  firm's  representation  came  up  during  the  campaign, 
and  he  was  responding  on  behalf  of  the  firm. 

Now  several  times  this  morning  people  have  said  that  Vince  took 
the  files.  I  don't  know  if  Vince  took  them  or  not.  If  he  did  take 
them,  I  don't  know  when  he  took  them.  All  I  know  is,  at  the  time, 
that  Vince  gathered  the  files  so  that  he  could  respond  to  these  is- 
sues on  behalf  of  the  firm. 

Senator  Bond.  Mr.  Chairman,  my  time  is  up.  I  will  come  back 
to  that. 

The  Chairman.  If  you  want  to  pursue  that,  I  will  give  you  addi- 
tional time. 

Senator  Bond.  Let  me  finish  up  with  this  line  of  questioning.  I 
have  a  couple  of  other  lines  to  get  into  but  let  me  finish  up  this. 
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When  did  you  become  aware  that  files — either  copies  or  files  from 
the  Rose  Law  Firm  had  gone  to  the  campaign  or  to  people  outside 
of  the  Rose  Law  Firm  who  had  connections  to  the  campaign? 

Mr.  Kennedy.  Senator,  which  files  are  we  talking  about? 

Senator  Bond.  The  Madison  GuarantyAVhitewater  files. 

Mr.  Kennedy.  There's  been  some  confusion  as  to — and  I  would 
like  to  take  a  moment  to  simply  see  if  I  can  clear  it  up.  There  was 
a  group  of  files  which  related  to  the  firm's  Madison  representation. 
There  was  another  group  of  files  which  related  to — and  this  is  what 
I  tried  to  address  this  morning  but  I'm  told  I  didn't  do  a  very  good 
job — there  was  another  group  of  files  that  related  to  Whitewater 
the  corporation  and  Whitewater  the  real  estate  development  which 
I  had  received  from  Mrs.  Clinton  in  1991.  The  reference  in  the 
notes,  as  I  testified  this  morning,  was  to  the  Whitewater  corporate 
records  and  the  Whitewater  real  estate  records. 

Senator  Bond.  Now,  you  said  it  was  a  vacuum.  It  wasn't  a  Dust 
Buster  or  Hoover,  there  was  an  absence? 

Mr.  Kennedy.  That's  correct,  an  informational  vacuum. 

Senator  Bond.  What  types  of  information  were  missing  from 
those  files? 

Mr.  Kennedy.  Take  your  pick.  Senator.  They  were  a  shambles. 
No  stock  minute  book,  no  minutes,  no  stock  certificates.  Any  of  the 
normal  corporate  records  that  you  would  expect  to  find  were  not  in 
existence.  Incomplete  copies  of  documents,  half  portions  of  docu- 
ments. It  was  a  mess,  and  that's  what  I  was  referring  to. 

Senator  Bond.  Those  files  had  been  the  responsibility — are  you 
saying  those  files  had  been  the  responsibility  of  Mrs.  Clinton? 

Mr.  Kennedy.  They  were  at  one  time  in  Mrs.  Clinton's  posses- 
sion, yes,  sir. 

Senator  Bond.  And  who  was  the  lead  partner  on  that  White- 
water  

Mr.  Kennedy.  This  representation? 

Senator  Bond.  Yes. 

Mr.  Kennedy.  Me,  Senator. 

Senator  Bond.  So  under  your  care,  there  were  gross  absences  or 
missing  elements  in  those  files? 

Mr.  Kennedy.  No,  that's  the  condition  they  were  in  when 

Senator  Bond.  Who  was  responsible  for  that  condition? 

Mr.  Kennedy.  I  can't  answer  that.  Senator.  That's 

Senator  Bond.  Who  was  responsible  for  the  files  before  they 
came  in  their  sorry  condition  to  you? 

Mr.  Kennedy.  Well,  they  came  to  me  from  Mrs.  Clinton,  start 
there.  When  they  were  given  to  me  by  her,  she  owned  up  to  the 
fact  that  they  were  a  mess,  and  that's  what  I  found  to  be  true,  OK? 

Now  why  they  were  incomplete,  on  whose  watch,  I  can't  address, 
I  don't  know.  I  have  heard  from  press  reports  that  there  is  a  dis- 
pute about  those  records.  The  McDougals  say  they  were  delivered 
at  one  point;  my  understanding  is  the  President  and  First  Lady 
said  they  weren't. 

I  can  testify  of  my  own  personal  knowledge  that  they  were  a 
mess,  what  I  received  from  Mrs.  Clinton.  Again  for  clarity,  this  is 
the  Whitewater  corporate  records  and  the  records  that  were  in 
Mrs.  Clinton's  possession  as  they  related  to  the  real  estate  develop- 
ment. 
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Senator  Bond.  Now  with  respect  to  the  Madison  Guaranty  files, 
were  those,  in  fact,  the  ones  that  Mr.  Massey  had  access  to? 

Mr.  Kennedy.  Well,  as  I  understand  things.  Senator — and  I 
would  not  have  known  this  at  the  time  because  I  wouldn't  have 
had  any  reason  to — Rick  had  a  set  of  files  regarding  his  representa- 
tion, and  I  believe  Mrs.  Clinton  had  a  set  of  files  with  regard  to 
her  representation.  And  there 

Senator  Bond.  Of  Madison? 

Mr.  Kennedy.  Of  Madison.  And  there  may  have  been,  Senator, 
other  attorneys  in  the  firm  that  had  files  relating  to  representation 
of  Madison. 

Senator  Bond.  When  did  you  become  aware  some  of  those  files 
had  left  the  firm? 

Mr.  Kennedy.  I  didn't  become  aware  of  that  until  late  in  Novem- 
ber 1993 — well,  let  me — I  need  to  put  some  content  in  that. 

I  didn't  become  aware  that  the  files — and  I  don't  know  if  they're 
originals  or  copies — had  left  the  firm  until  1994,  primarily  from 
press  reports,  I  believe,  but  I  had  a  conversation  with  Mr.  Kendall 
in  November  1993,  regarding  returning  files  to  the  law  firm,  OK? 
And  I  surmise  that  those  files  were  Madison  files  that  had  been  re- 
moved. 

Senator  Bond.  And  as  a  COO,  do  you  have  ultimate  responsibil- 
ity for  insuring  that  files  are  not  released  without  the  approval  of 
the  client? 

Mr.  Kennedy.  Senator,  in  an  abstract  sense,  that's  correct,  abso- 
lutely. But  on  a  day-to-day  basis,  there  is  no  way  that  I  or  Mr. 
Clark,  having  taken  my  place,  can  do  that.  You  just  can't  do  that 
when  you  have  a  firm  full  of  50  or  60  lawyers.  We  did  not  have 
a  reporting  mechanism  of  any  kind  where  someone  said  so-and-so 
client  wants  copies  of  or  wants  their  files  back.  We  just  didn't  oper- 
ate that  way. 

Senator  Bond.  But  it  would  only  be  to  the  client,  would  it  not, 
that  you  released  those  files? 

Mr.  Kennedy.  Yes,  sir,  unless 

Senator  Bond.  As  you  said,  unless  you  had  the  express  approval 
of  the  client. 

Mr.  Kennedy.  Yes.  Of  course.  Senator,  without  quibbling  with 
you,  as  you  know  from  your  own  experience,  there  are  other  ways 
files  might  go  out,  law  enforcement  agencies  and  whatnot,  but  the 
fact  is  you  would  not  ordinarily  do  it  unless  you  had  the  client's 
consent. 

Senator  Bond.  Well,  it  would  seem  to  me,  based  on  my  limited 
experience,  that  files  would  not  go  out  to  someone  other  than  the 
client  without  having  the  approval  of  what  we  used  to  call  the 
managing  partner  or  the  COO. 

Mr.  Kennedy.  Senator,  I  stand  by  my  testimony.  The  way  we  op- 
erated it  would  be  impossible,  and  I  think  I  could  say  that,  even 
today,  to  know  for  sure  every  time  a  client  wanted  copies  of  infor- 
mation or  the  files  themselves,  we  just 

Senator  Bond.  Or  somebody  other  than  a  client.  That's  what  I'm 
asking  you  about.  If  it  were  not  the  client  having  files  go  out 

Mr.  Kennedy.  If  it  were  not  the  client,  then  I  would  expect  that 
that  would  come  to  my  attention. 
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Senator  Bond.  I  believe  I  worked  for  a  law  firm  that  may  have 
used  the  same  professional  liability  insurer  as  the  Rose  Law  Firm, 
and  I  can  tell  you  that  I  had  been  advised  on  occasion  that  no  files 
can  go  out  of  the  law  firm  without  the  express  approval  of  the  cli- 
ent. They  had  not  so  advised  you? 

Mr.  Kennedy.  As  I  said,  Senator,  the  answer  to  your  question  is 
that  the  files  could  not  leave  the  law  firm  at  this  point  in  time  or 
now  willy-nilly,  absolutely.  It  would  require  the  client's  consent  or 
other  extenuating  circumstances  for  the  files  to  leave  the  firm. 

Senator  Bond.  Finally,  who  was  the  client? 

Mr.  Kennedy.  At  which  point  in  time? 

Senator  Bond.  In  1992. 

Mr.  Kennedy.  One  second. 

Senator  there's  a  complicated  answer  to  that,  as  you  know. 

Senator  Bond.  Isn't  it  the  RTC? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Bond.  You  didn't  receive  any  approval  from  the  RTC  for 
those  files  to  go  to  persons  outside  the  law  firm? 

Mr.  Kennedy.  None  came  to  me.  Senator,  but  I  wish  to  state 
again  I  don't  know  for  sure  that  those  files  did  go  to  persons  other 
than  the  client. 

Senator  Bond.  We  got  them  back  from  somebody  who  was  not 
the  client. 

Mr.  Kennedy.  I  don't  know  exactly  what  happened  there.  Sen- 
ator. I  don't  know  if  they  were  originals  or  copies.  I  don't  know. 

Senator  Bond.  Goes  just  the  same  for  a  copy,  doesn't  it,  as  the 
original?  You  don't  let  copies  of  files  go  out  to  somebody  who  isn't 
the  client,  do  you? 

Mr.  Kennedy.  As  a  general  matter,  that's  true. 

Senator  Bond.  I  think  it's  more  than  a  general  matter. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Sarbanes,  I  thank  you  so  that  we  could  finish  that  line, 
and  we  did  go  well  over  our  time. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lindsey,  if  my  recollection  serves  me 
right,  just  from  following  the  press,  the  President  is  a  fan  of  the 
University  of  Arkansas  basketball  team,  is  he  not? 

Mr.  Lindsey.  That  he  is,  yes,  sir. 

Senator  Sarbanes.  Going  to  a  basketball  game  is  something  you 
would  expect  the  President  to  do? 

Mr.  Lindsey.  If  we  are  in  Arkansas,  or  even  if  we  are  not  in  Ar- 
kansas at  times,  and  the  Razorbacks  are  plajdng,  he  would  try  to 
go,  yes. 

Senator  Sarbanes.  I  guess  the  suggestion  here  was  that  attend- 
ing this  basketball  game  was  a  disguise  for  meeting  with  either 
Mr.  Schaffer  or  Mrs.  Schaffer  or  both.  Is  there  any  basis  to  that? 

Mr.  Lindsey.  Absolutely  none. 

Senator  Sarbanes.  In  fact,  you  could  have  gotten  in  touch  with 
them  without  going  to  the  basketball  game,  couldn't  you? 

Mr.  Lindsey.  Absolutely.  And  I  spoke  to  Mr.  Schaffer  on  occasion 
after  this  about  this  matter. 

Senator  Sarbanes.  In  fact,  there  was  nothing  wrong  with  you 
getting  in  touch  with  them,  was  there? 
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Mr.  LiNDSEY.  Not  in  my  judgment,  no,  sir. 

Senator  Sarbanes.  I  take  it  the  purpose  of  it  was  to  see  if  Ms. 
SchafFer  would  be  willing,  in  effect,  to  say  what  had  taken  place 
just  as  she  did  during  the  campaign;  is  that  correct? 

Mr.  LiNDSEY.  Yes,  sir.  And  again,  if — the  memorandums,  she 
went  to  some  length  to  detail  the  steps  she  took  and,  you  know, 
again,  the  records  of  the  State  Securities  Commissioner  are  there 
for  anyone  to  look  at,  and  I  would  just  defy  anyone  to  take  an  ob- 
jective look  at  those  records  and  say  that  she  did  not  do  everything 
within  her  authority  and  power  to  properly  manage  and  regulate 
Madison  Guaranty.  I  just  defy  them.  I  don't  believe  that  they  can 
find  a  basis  for  claiming  that  she  did  not  do  what  a  good  regulator 
should  do. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

With  respect  to  the  Whitewater  files,  Mr.  Kennedy,  you're  almost 
there,  in  my  view,  in  terms  of  clarifying  this  distinction. 

Mr.  Kennedy.  I'm  trying,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  The  Whitewater  files  that  were  provided  to 
you  by  Mrs.  Clinton  in  when,  late  1991,  did  you  say? 

Mr.  Kennedy.  Actually  early  1991. 

Mr.  Ben-Veniste.  Early  1991.  Do  you  know  whether  those  files 
were  files  that  Mrs.  Clinton  had  maintained  herself  for  some  period 
of  time,  or  whether  those  were  files  that  she  had  received  from 
some  other  source? 

Mr.  Kennedy.  Well,  Mr.  Ben-Veniste,  I  don't  think  that  I  delved 
deeply  into  where  these  files  had  come  from,  but  I  got  the  distinct 
impression  that  Hillary  was  not  generally  familiar  with  them  other 
than  the  fact  that  they  were  in  a  shambles,  and  I  got  the  impres- 
sion that  she  had  not  maintained  those  files. 

Mr.  Ben-Veniste.  It  is  our  information  that  the  files  were  re- 
ceived from  Mrs.  Clinton  at  some  point  from  an  accountant  or 
bookkeeper  who  had  been  employed  by  Mr.  McDougal  to  maintain 
those  files  or  to  work  on  them. 

Mr.  Kennedy.  I  believe  that's  correct.  There's  also  an  assertion 
out,  which  has  been  reported  in  the  press,  that  the  McDougals 
claim  that  they  delivered  records  to  Mrs.  Clinton  at  some  point  in 
the  mid-1980's. 

Mr.  Ben-Veniste.  In  looking  at  the  files,  were  these  business 
records  as  compared  with  legal  files? 

Mr.  Kennedy.  A  mishmash  of  both. 

Mr.  Ben-Veniste.  With  respect  to  the  Madison  Guaranty  files, 
Mr.  Massey  testified  that  the  files  he  provided  to  Mr.  Foster,  which 
then  made  their  way  as  copies  to  Mr.  Hubbell,  which  were  then 
turned  over  to  Mr.  Kendall,  and  then  when  Mr.  Kendall  recognized 
them  as  being  Rose  Law  Firm  files,  returned  them  to  the  Rose  Law 
Firm,  those  files  did  not  deal  with  Whitewater,  did  they? 

Mr.  Kennedy.  No,  sir. 

Mr.  Ben-Veniste.  Those  were  files  that  Mr.  Massey  has  testified 
were  maintained  by  him  in  connection  with  the  securities  matter 
that  he  had  researched  and  had  written  about  and  maintained  in 
connection  with  the  Rose  Firm's  representation  of  Madison? 

Mr.  Kennedy.  That's  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  So  that  those  files  which  made  that  circle  were 
in  the  possession  of  someone,  to  the  best  of  your  knowledge  and  our 
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present  knowledge,  were  in  the  possession  of  a  partner  of  the  Rose 
Law  Firm  up  until  the  point  that  Mr.  Hubbell  turned  them  over 
to  Mr.  Kendall  as  a  part  of  a  larger  body  of  documents  that  he  pro- 
vided to  Mr.  Kendall,  and  then  they  were  in  turn  returned  by  Mr. 
Kendall  to  the  firm? 

Mr.  Kennedy.  That's  my  understanding,  Mr.  Ben-Veniste.  I  have 
to  say,  I  don't  have  much  independent  knowledge  about  this  circle, 
but  that's  my  understanding  of  what's  happened. 

Mr.  Ben-Veniste.  Those  files,  from  a  substantive  point  of  view, 
have  been  reviewed  by  us,  and  again  are  completely  unremarkable 
in  terms  of  information  that  would  suggest  any  impropriety,  so  far 
as  we  have  been  able  to  establish  at  this  point.  Mr.  Massey  has 
been  very  clear  in  his  testimony  about  what  those  files  comprised. 

Mr.  Kennedy.  That's  my  understanding.  Senator.  I  mean,  Mr. 
Ben-Veniste.  Pardon  me. 

Mr.  Ben-Veniste.  Finally,  Mr.  Massey  confirmed  that  he  com- 
pared the  files  that  were  returned  to  his  original  files  which  he  had 
maintained  all  along  and  which  were  available  to  any  appropriate 
agency  who  had  the  authority  to  seek  them.  His  testimony  was 
that  the  files  that  were  returned  were  a  complete  duplicate  set  of 
the  original  files  which  he  continued  to  have  in  his  possession. 

Mr.  Kennedy.  That's  what  he  testified  to,  yes,  sir. 

Mr.  Ben-Veniste.  I  would  yield  back  the  balance  of  our  time. 

Senator  Bond.  Thank  you,  Mr.  Chairman. 

To  pick  up,  Mr.  Lindsey,  you  were  certainly  present  there  and  in- 
volved in  many  different  ways.  I  asked  Mr.  Kennedy  several  ques- 
tions about  the  files.  Did  you  know  at  the  time,  or  do  you  now 
know,  how  the  Madison  Guaranty  files  or  the  copies  thereof  left  the 
Rose  Law  Firm  and  wound  up  in  this  Washington  transfer  to  Mr. 
Kendall?  Do  you  know  how  they  got  out? 

Mr.  Lindsey.  I  do  not  know  how  they  got  out  of  the  Rose  Law 
Firm.  I  do  know  something  about  if  they  were  among  the  files  at 
the  campaign,  how  they  wound  up  with  Mr.  Hubbell,  and  I  guess — 
I  think  I  knew  Mr.  Hubbell  had  ultimately  returned  them  to  Mr. 
Kendall.  And  then  I  heard  during  the  hearing 

Senator  Bond.  Excuse  me? 

Mr.  Lindsey.  — I  heard  during  the  hearing  about  how  Mr.  Ken- 
dall sent  them  back  to  the  Rose  Law  Firm,  but  I  do  not  know  how 
they  went  from — I  did  not — first,  I  did  not  know  there  were  Madi- 
son files  in  there.  I  just  knew  that  whatever  information  the  cam- 
paign had  went  to  Mr.  Hubbell,  who  stored  them  for  a  while,  who 
ultimately  gave  them  to  Mr.  Kendall,  who  returned  them  to  the 
Rose  Law  Firm. 

Senator  Bond.  Mr.  Ben-Veniste  had  asked  whether  they  were  al- 
ways in  the  control  of  a  Rose  Law  Firm  partner.  If  they  were — the 
files  were  at  the  campaign,  were  they  in  the  control  of  a  Rose  Law 
Firm  partner? 

Mr.  Lindsey.  Well,  again,  I  don't  know  exactly  where  these  files 
were.  If  they  were  part  of  the  files  that  were  in  Ms.  Wright's  pos- 
session, I  do  not  believe  they  all  the  time  would  have  been  in  the 
control  of  a  Rose  Law  Firm  partner. 

Senator  Bond.  Mr.  Hubbell,  when  he  was  in  Washington  in  his 
position,  was  no  longer  a  partner  of  the  Rose  Law  Firm;  correct? 
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Mr.  LiNDSEY.  Correct.  At  the  point  Mr.  Hubbell  picked  up  the 
files  from  Ms.  Wright,  if  in  fact  these  files  were  in  that  group,  he 
was  a  partner  in  the  Rose  Firm  but  he  subsequently  withdrew. 

Senator  Bond.  Mr.  Kennedy,  as  the  COO,  is  it  not  clear  that 
even  though  a  person  had  been  a  partner  of  the  law  firm,  that  per- 
son once  he  is  no  longer  a  partner  does  not  have  a  right  to  have 
copies  of  the  files  without  the  client's  permission;  is  that  correct? 

Mr.  Kennedy.  Senator,  I  would  not  go  so  far  as  to  say  that.  It 
would  depend  on  the  facts  and  circumstances.  I  want  to  stress,  I'm 
not  trying  in  any  way,  shape  or  form  to  quibble  with  you.  But  for 
example,  as  long  as  they're — if — undertook  a  representation  and 
the  originals  remained  with  the  firm,  it's  possible  that  it  would  be 
OK  to  take  copies  as  long  as  originals  remained  with  the  firm. 

Senator  BOND.  I  think  you  will  find  that's  not  acceptable.  We're 
not  going  to  argue  that  here,  but  I  think  that — I  do  not  believe  that 
that  is  permissible  or  acceptable.  That  is  another — we  won't  get 
into  that.  You've  stated  your  views. 

Let  me  ask  you  about  another  area.  Were  you  aware  that,  in 
February  1992,  a  summary  of  the  billing  records  of  Mrs.  Clinton 
mysteriously  now  turned  up  in  the  White  House?  We  have  the 
summary  page  printed  in  February  1992,  with  other  records.  Were 
you  aware  at  the  time  or  of  the  circumstances  of  the  printing-out 
of  those  records? 

Mr.  Kennedy.  No,  sir,  I  was  not. 

Senator  Bond.  Were  you  aware  that  these  billing  records  had 
been  delivered  to  somebody  outside  the  Rose  Law  Firm? 

Mr.  Kennedy.  At  the  time,  no,  sir,  I  was  not.  And  I  don't  know 
if  they  ever  have  been. 

Senator  Bond.  Mr.  Lindsey,  were  you  aware  of  the  printing  of 
the  summary  of  the  billing  records? 

Mr.  Lindsey.  No,  sir. 

Senator  Bond.  Or  do  you  know  when  or  how  they  had  been  deliv- 
ered to  someone  outside  the  Rose  Law  Firm? 

Mr.  Lindsey.  No,  sir.  You  said  when  or  how,  I  would  add  or  if. 

Senator  BOND.  So  you  don't  know  that  somehow  they  got  to  us 
mysteriously,  and  we  are  trying  to  track  down  that  mystery.  Some- 
thing happened.  Maybe  it  was  supernatural  transmogrification, 
and  that  is  unlikely  but  in  this  inquiry,  nothing  is  impossible. 

Mr.  Eggleston,  you  sat  in  on  GAO  interviews  of  the  White  House 
staff  involved  in  Travelgate,  did  you  not? 

Mr.  Eggleston.  Yes,  sir. 

Senator  Bond.  Did  you  sit  in  on  the  interviews  of  the  Office  of 
Professional  Review? 

Mr.  Eggleston.  When  I  said  yes,  sir,  to  the  first  one,  I  sat  in 
on  some  interviews  of  GAO,  probably  most,  and  some  interviews  of 
OPR,  probably  most.  I  don't  know  that  I  could  tell  you.  Senator, 
that  I  sat  in  on  all  of  them. 

Senator  Bond.  How  about  the  FBI  interviews? 

Mr.  Eggleston.  No. 

Senator  Bond.  You  did  not  sit  in  on  those.  Were  you  present 
when  Mr.  Watkins  was  interviewed? 

Mr.  Eggleston.  I  was  present  when — I  remember  Mr.  Watkins 
being  interviewed  at  the  GAO.  I  do  not  remember  specifically 
whether  I  was  there  when  he  was  interviewed  by  the  OPR  but  it's 
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perfectly  possible.  I  have  read  in  the  paper  that  he  was  interviewed 
by  the  FBI  on  April  10,  1993,  or  something  around  that  time.  I 
know  I  didn't  attend  that,  I  was  not  at  the  White  House  yet. 

Senator  Bond.  Were  you  aware  of  the  interviews — did  you  sit  in 
on  any  of  the  interviews  of  Mr.  Kennedy? 

Mr.  Eggleston.  I  think  I  sat  in  on  the — it  is  hard  for  me  to  re- 
member any  specific  individual  I  sat  in  on.  I  think  I  sat  in  on  Mr. 
Kennedy's  GAO  interview. 

Senator  Bond.  Mr.  Nussbaum? 

Mr.  Eggleston.  He  may  have  been — I  just  don't  remember.  This 
process.  Senator  Bond,  was  already  well  underway  by  the  time  that 
I  arrived  at  the  White  House.  I  came  in  mid-to-late  September  and 
the  GAO  interviews  had  already  begun.  I  just  don't  remember 
whether  he  had  already  been  interviewed  or  not. 

Senator  Bond.  Did  you  see  records  of  any  of  the  interviews  of 
those  which  you  did  not  sit  in? 

Mr.  Eggleston.  I  don't  think  so. 

Senator  Bond.  But  you  sat  in  on  some,  so  you  had  a  pretty  good 
sense  of  what  was  being  said? 

Mr.  Eggleston.  Yes.  And  more  than  some.  I  sat  in  on  most,  and 
possibly  all.  I  just  can't  quite  say  all  because  I'm  not  sure  what 
happened  and  I  haven't  gone  back  to  look. 

Senator  Bond.  Mr.  Foster,  or — well,  you  would  not  have 

Mr.  Eggleston.  Mr.  Foster  was 

Senator  Sarbanes.  Mr.  Chairman,  is  this  with  respect  to 
Travelgate? 

Senator  Bond.  I  am  trying  to  establish  what  the  basis  of  this — 
of  these  discussions  and  advice  that  Mr.  Eggleston  gave  was. 

The  Chairman.  OK.  Continue. 

Senator  Sarbanes.  Mr.  Clinger  is  doing  Travelgate  and  he  is 
going  to  be  doing  it  tomorrow,  isn't  he? 

The  Chairman.  I  think  for  limited  purposes  I  am  going  to  allow 
the  Senator  to  continue.  We  are  not  getting  into  the  whole  area. 
We  are  getting  into  those  matters  that  Mr.  Eggleston  may  know 
about. 

Senator  Bond.  I  will  conclude  this  with  just  a  couple  of  ques- 
tions, and  I  certainly  don't  want  to  interfere  with  Mr.  dinger's 
area.  But  Mr.  Eggleston,  so  you  did  know  what  these  people  in  the 
White  House  had  said  about  Travelgate? 

Mr.  Eggleston.  If  they  said  it  in  a  GAO  interview,  it's  likely 
that  I  did. 

Senator  Bond.  You  were  not  aware  at  the  time  of  this  now  fa- 
mous Watkins'  memo,  undated  memo,  stating  his  views  on  it? 

Mr.  Eggleston.  That's  correct.  I  learned  about  that  in  the  news- 
paper last  week,  the  week  before.  I've  lost  track  of  weeks.  When- 
ever it  appeared  in  the  newspaper,  that's  when  I  learned  about  it. 

Senator  Bond.  And  did  you  drzift  Mrs.  Clinton's  response  to  the 
GAO? 

Mr.  Eggleston.  Yes. 

Senator  Bond.  Did  you  discuss  with  her  any  of  the  information 
relating  to  what  had  been  elicited  in  the  aforementioned  inter- 
views? 

Mr.  Eggleston.  I  don't  really  remember.  I  remember  discussing 
with  her  the  answers  that  she  was  going  to  give  to  the  questions. 
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Senator  Bond.  So  you  were  able  to  insure  that  her  answers 
would  be  consistent  with  what  was  then  known  by  the  investiga- 
tors looking  at  the  Travelgate  affair  prior  to  the  time  that  she  sub- 
mitted those  written  responses? 

Mr.  Eggleston.  I  knew,  because  I'd  sat  in  on  most  of  the  inter- 
views, what  other  people  had  said.  Of  course,  this  was  not  the  first 
investigation.  The  White  House  Management  Report  had  already 
done  it.  I  got  her  answers  by  giving  her  the  questions  and  asking 
her  what  the  answers  were  to  the  questions. 

Senator  BOND.  But  you  knew  everything — at  that  time  you  knew 
everything  except  what  Mr.  Watkins  put  in  this  now — this  undated 
memo,  which  outlines  his  position,  and  the  answers  that  Mrs.  Clin- 
ton gave  in  that  GAO  response  were  consistent  with  what  had  been 
stated  previously  by  other  witnesses  who  testified  in  your  presence 
before  the  GAO? 

Mr.  Eggleston.  Generally  consistent.  Even  in  his  GAO  inter- 
view, Mr.  Watkins  was,  as  I  recall  at  least,  more — sort  of  had  a 
greater  role  for  Mrs.  Clinton  than  she  recalled.  In  fact,  I  remember 
drafting  the  specific  answer,  because  the  GAO  had  posed  a  particu- 
lar question  and  had  sort  of  excerpted  from  Mr.  Watkins'  GAO 
interview,  and  I  asked  her  about  that  and  said — because  they 
said — one  of  the  questions  was  do  you  remember  that,  is  that  accu- 
rate, is  Mr.  Watkins  accurately  summarizing  it.  And  she  said  Neil, 
I  remember  the  circumstance  of  Mr.  Watkins  calling  me,  I  was  get- 
ting dressed  for  a  function  or  the  like.  I  just  don't  remember  it  in 
this  much  detail,  which  is  the  answer  that  we  put  down.  In  fact, 
they  were  not  even  entirely  consistent  at  the  time  but  they  were 
what  her  recollection  was,  as  related  to  me,  about  the  events. 

Senator  Bond.  Thank  you  very  much,  Mr.  Eggleston. 

Thank  you,  Mr.  Chairman.  I  appreciate  your  indulgence. 

And  just  to  add  a  little  more  reading  material,  I  look  forward  to 
reading  the  Anthony  Lewis'  article  that  our  Ranking  Member  pre- 
sented, and  I  would  just  offer  The  Wall  Street  Journal  editorial  of 
January  12,  1996,  so  that  another  view  of  editorial  comments  may 
also  be  included  in  the  record. 

The  Chairman.  It  will  be  included  in  the  record. 

Senator  Sarbanes.  Mr.  Chairman,  while  we're  at  this,  then,  let's 
put  in  Tom  Oliphant's  column. 

The  Chairman.  Fine.  Tom  Oliphant's  column. 

Senator  Bond.  For  each  one  they  offer,  I'm  sure  we  can  offer  one, 
Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

The  Minority  has  kindly  consented  to  permit  Mr.  Chertoff  to  con- 
tinue so  we  could  fulfill  our  line  of  questioning  and  hopefully  con- 
clude this  matter  with  these  witnesses  today  at  this  time. 

Mr.  Chertoff 

Mr.  Chertoff.  Thank  you,  Mr,  Chairman. 

Mr.  Kennedy  and  Mr.  Lindsey,  I  would  like  you  to  turn  to  the 
typed  version  of  the  notes  of  the  November  5th  meeting,  which  are 
at  S  12535. 

Mr.  Eggleston.  Mr.  Chertoff,  I'm  sorry  to  do  this,  but  Mr.  Bond 
asked  me  whether  I  sat  in  on  any  FBI  interviews.  I  know  I  didn't 
sit  in  on  Mr.  Watkins.  I  didn't  remember  any  others.  I  think  I  an- 
swered a  blanket  no,  and  I'm  sitting  here  thinking  to  myself,  I 
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don't  remember  about  other  FBI  but  I  know  I  didn't  sit  in  on  Mr. 
Watkins. 

When  I  answered  you,  Senator  Bond,  I  was  thinking  about  the 
Watkins'  interview  and  I  think  I  was  interpreting  your  question  as 
being  a  Watkins'  question.  I  did  not  sit  in  on  the  Watkins'  inter- 
view. I  just  really  don't  remember  about  the  others,  but  I  didn't 
want  to  sit  here  and  leave  that  record  what  I  think  was  probably 
slightly  inaccurate. 

Senator  Bond.  But  you  did  state,  I  recall  that  you  did  sit  in  on 
the  Watkins'  GAO  interview? 

Mr.  Eggleston.  Yes,  I  did,  I  did.  But  it  was  the  issue — I  think 
I  blanketly  told  you  that  I  hadn't  sat  in  on  any  FBI  interviews.  I 
don't  really  remember  about  that.  I'm  certain  I  did  not  sit  in  on  his 
FBI  interview,  Watkins'  FBI  interview,  particularly  if  it  was  Au- 
gust 10  because  I  wasn't  at  the  White  House  then. 

Senator  Bond.  Thank  you,  Mr.  Eggleston. 

Mr.  Chertoff.  Mr.  Kennedy,  I  want  to  direct  your  attention  to 
where  it  says  1978,  and  I  want  you  to  follow  along  with  me  in  read- 
ing this.  It  says — this  is  S  12535. 

Mr.  Kennedy.  Yes,  sir,  I'm  there,  Mr.  Chertoff. 

Mr.  Chertoff.  It's  up  on  the  board.  It  says,  "AG  plus  HRC  new 
lawyer  at  RLF."  What  that  means  is  Attorney  General  and  Bill 
Clinton  was  then  Attorney  General;  right? 

Mr.  Kennedy.  Yes,  sir,  that's  correct. 

Mr.  Chertoff.  And  Hillary  Rodham  Clinton  was  a  new  lawyer 
at  the  Rose  Law  Firm;  right? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  It  goes  on,  "McDougal  may  have  approached  Clin- 
ton— few  things  that  could  do.  Buy — subdivide — sell  lots  and  get 
rich."  Is  that  a  discussion  of  your  understanding — and  when  I  say 
"you,"  I  mean,  all  of  you  at  the  November  5th  meeting — of  the  be- 
ginnings of  the  Whitewater  Development  investment? 

Mr.  Kennedy.  Mr.  Chertoff,  I  believe  that  at  this  point  in  the 
November  5th  meeting,  Mr.  Lyons  is  speaking  now,  and  he  has 
gone  back  to  providing  background,  historical  background. 

Mr.  Chertoff.  So  this  is  Lyons  giving  you-all  historical  back- 
ground on  the  beginning  of  the  Whitewater  investment;  right?  Is 
that  right,  Mr.  Kennedy? 

Mr.  Kennedy.  I  believe  that's  correct,  Mr.  Chertoff. 

Mr.  LiNDSEY.  I'm  sorry,  can  I  also  respond? 

Mr.  Chertoff.  I'm  still  with  Mr.  Kennedy. 

Mr.  LiNDSEY.  OK,  I'm  sorry. 

Mr.  Chertoff.  Was  Mr.  Lyons  someone  that  had  conducted  some 
examination  or  investigation  for  the  campaign,  and  afterwards,  on 
the  beginnings  of  that  investment? 

Mr.  Kennedy.  Mr.  Chertoff,  he  had  prepared — he  had  worked  on 
Whitewater  issues  for  the  campaign.  You  put  a  tag  in  there,  after 
the  campaign.  I  don't  know  about  that. 

Mr.  Chertoff.  But  during  the  campaign? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  You  understood  him  to  be  knowledgeable  about 
Whitewater  as  much  as  any  of  you  sitting  in  the  meeting;  right? 

Mr.  Kennedy.  Well,  without  the  qualifier,  let's  just  say  he  was 
knowledgeable. 
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Mr.  Chertoff.  At  this  point  in  the  meeting,  he  was  now  present- 
ing his  understanding  of  the  facts  to  Mr.  Kendall  and  to  everybody 
else;  right? 

Mr.  Kennedy.  I  believe  at  this  point  he  had  started  to  talk,  yes. 

Mr.  Chertoff.  So  this  portion  that  I  have  read  says  McDougal 
may  have  approached  Clinton  with  some  propositions  of  things  that 
they  could  do' together  from  an  investment  standpoint,  and  they 
talked  about  buying,  subdividing,  selling  lots,  and  getting  rich. 
That  related  to  the  notion  of  buying  the  Whitewater  property,  sub- 
dividing and  selling  the  lots  off  and  making  a  lot  of  money;  right? 

Mr.  Kennedy.  With  the  caveat,  I  want  to  focus  on  the  word 
"may,"  Mr.  Chertoff.  I  believe  what  Mr.  Lyons  was  saying  at  the 
time  is  this  is  how  it  may  have  happened. 

Mr.  Chertoff.  This  is  based  upon  his  examination  of  the  facts 
during  the  campaign? 

Mr.  Kennedy.  Let's  just  say  it  was  based  on  his  knowledge,  his 
understanding. 

Mr.  Chertoff.  The  next  line  says,  "No  cash — 100  percent  lever- 
age." Now,  100  percent  leverage,  what  does  that  mean? 

Mr.  Kennedy.  It  means  that  you  do  something  with  borrowed 
money. 

Mr.  Chertoff.  It  means  you  don't  put  any  money  out  of  your 
own  pocket  into  the  investment,  no  cash,  it  means  you  get  someone 
else  to  put  up  all  of  the  money  that  is  going  to  represent  your  stake 
in  an  investment;  right? 

Mr.  Kennedy.  Well,  it  doesn't  necessarily  mean  that,  Mr. 
Chertoff.  It  could  mean  the  absence  of  cash,  but  you  could  have  eq- 
uity coming  from  other  sources. 

Mr.  Chertoff.  But  what  it  means,  when  someone  says  no  cash, 
100  percent  leverage,  what  it  means  is  that  person  is  not  putting 
any  cash  into  the  deal,  they  are  going  to  borrow — of  their  own,  they 
are  going  to  borrow  the  money  and  get  100  percent  leverage;  right? 

Mr.  Kennedy.  Mr.  Chertoff,  I  would  like  to  continue  to  give  you 
my  answer,  which  is,  I  take  it  this  way,  there  is — you're  almost 
completely  right,  but  it  is  possible  to  use  100  percent  leverage  and 
still  have  equity  in  something  but  put  no  cash  up. 

Mr.  Chertoff.  Yeah,  and  in  that  situation  what  that  means  is 
you  get  the  stock  but  the  money  that's  used  to  invest  to  get  you 
the  stock  is  borrowed  from  somebody  else;  right? 

Mr.  Kennedy.  It  can  mean  that  with  the  qualifier  that  I  just  put 
on  it. 

Mr.  Chertoff.  In  this  case,  when  you  wrote  down,  "No  cash — 
100  percent  leverage,"  Mr.  Lyons  was  telling  you  that  his  under- 
standing was  that  the  Clintons  had  not  put  any  cash  into 
Whitewater;  right,  at  the  beginning  in  1978? 

Mr.  Kennedy.  No,  Mr.  Chertoff.  What  these  lines  represent  is 
Mr.  Lyons  saying  this  is  how  it  may  have  happened.  This  group, 
this  group  of  notes  talks  about,  this  may  have  been  the  pitch  that 
McDougal  made  to  the  then-Governor. 

Mr.  Chertoff.  So  it  may  have  been  the  way  it  happened,  that 
McDougal  said  in  substance,  look,  we  can  buy  these  lots,  we  can 
subdivide  them,  we  can  get  rich.  You  won't  put  up  any  money.  We 
will  borrow  all  the  money  that  reflects  your  part  of  the  investment 
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and  you'll  have  100  percent  leverage.  That's  what  Mr.  Lyons  says 
is  the  way  it  may  have  been? 

Mr.  Kennedy.  Again,  I  want  to  stress  the  word  "may."  He's  say- 
ing this  may  have  been  the  pitch. 

Mr.  Chertoff.  You  will  agree  with  me  that  leverage  is  when  you 
borrow  the  money  or  you  use  someone  else's  money  as  opposed  to 
your  own  investment,  out  of  your  own  pocket? 

Mr.  Kennedy.  Generally  so,  yes. 

Mr.  Chertoff.  When  Mr.  Lyons  was  having  this  discussion,  I 
mean  you  weren't  at  this  point  just  sitting  around  chewing  the  fat 
about  what  might  have  happened;  you  were  getting  this  informa- 
tion out  because  it  was  necessary  to  give  Mr.  Kendall  the  facts  sur- 
rounding the  Whitewater  investment  so  he  could  begin  to  represent 
the  Clintons  in  this  investigation;  right? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  When  Mr.  Lyons  said  this  is  the  way  it  may  have 
been,  did  anybody  ask  well,  have  we  checked  to  find  out? 

Mr.  Kennedy.  Check  with  regard  to  what,  Mr.  Chertoff? 

Mr.  Chertoff.  Did  someone  say  to  Mr.  Lyons,  well,  you  are  say- 
ing this  may  have  been  the  pitch.  Did  anybody  ask  Mr.  Lyons 
whether  he  had  checked  with  the  Clintons  to  see  if,  in  fact,  that 
was  the  pitch? 

Mr.  Kennedy.  No,  sir,  I  don't  recall  anybody  posing  that  question 
to  Mr.  Lyons. 

Mr.  Chertoff.  Did  anyone  challenge  Mr.  Lyons'  account  of  the 
way  it  may  have  begun  in  1978? 

Mr.  Kennedy.  I  don't  believe  anybody  had  reason  to. 

Mr.  Chertoff.  So  no  one  had  reason  to  doubt  that  the  initial 
pitch  that  was  made  to  the  Clintons  by  Mr.  McDougal  involved  no 
cash,  100  percent  leverage;  right? 

Mr.  Kennedy.  Mr.  Chertoff,  you  keep  saying  this  as  if  it's  a  mat- 
ter of  fact,  and  your  questions  indicate  that.  I  need  to  emphasize 
the  word  "may"  in  these  notes.  Mr.  Lyons  was  not  saying  this  is 
what  happened.  He  says  this  is  what  may  have  happened. 

Mr.  Chertoff.  Wasn't  Mr.  Lyons  the  person  who  in  the  cam- 
paign had  the  assignment  of  finding  out  what  the  facts  were? 

Mr.  Kennedy.  I  cannot  tell  you  independently,  in  other  words 
things  that  I  know  from  my  own  personal  involvement,  exactly 
what  his  task  was.  Obviously,  my  understanding  is  that  he  was 
tasked  to  prepare  a  response  on  behalf  of  the  campaign  to  the 
Whitewater  issues  that  were  swirling  around  in  the  1992  Presi- 
dential campaign.  I  do  not  know  exactly  what  the  content  of  that 
assignment  was.  I'm  sorry,  I  do  not. 

Mr.  Chertoff.  But  I  mean,  Mr.  Lyons  came  for  a  purpose  to  give 
facts  to  the  lawyer.  Didn't  you  think  in  this — when  you  were  sitting 
in  that  meeting,  that  Mr.  Lyons  had,  in  the  course  of  his  investiga- 
tions, asked  the  Clintons  how  this  got  started? 

Mr.  Kennedy.  I  have  no  idea,  Mr.  Chertoff. 

Mr.  Chertoff.  Did  anyone  say  in  the  meeting — ^you're  telling  us 
in  the  meeting  that  it  may  have — Mr.  Lyons  said  well,  it  may  have 
started  this  way.  Did  anyone  at  the  meeting  say  well,  did  you  ever 
check  with  the  Clintons  and  find  out  what  they  remember? 

Mr.  Kennedy.  No,  sir,  nobody  to  my — to  the  absolute  best  of  my 
memory,  nobody  posed  such  a  question  to  Mr.  Lyons. 
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Mr.  Chertoff.  In  fact  Mr.  Lyons  went  on  to  describe,  in  the 
course  of  the  meeting,  the  fact  that  the  Clintons  had  borrowed  the 
money  from  a  bank  to  invest  in  their  initial  share  of  this  White- 
water deal;  right? 

Mr.  Kennedy.  Yes,  sir,  along  with  the  McDougals. 

Mr.  Chertoff.  The  Clintons  had  borrowed  100  percent;  right? 

Mr.  Kennedy.  Mr.  Chertoff,  I  believe  that's  correct,  but  there 
are,  as  the  notes  reflect  later  on,  there  was,  you  know,  some  work 
done  prior  to  the  time  they  got  into  it.  I  don't  know  if  it  was  treat- 
ed back  then  as  equity  because  of  the  site  work  that  had  been 
done.  I  just  don't  know. 

Mr.  Chertoff.  But  this  discussion  here  in  terms  of  what  Mr. 
Lyons  was  saying  to  the  assembled  group  was  that  the  deal  was 
supposed  to  be,  may  have  been  no  cash,  100  percent  leverage;  is 
that  right? 

Mr.  Kennedy.  What  Mr.  Lyons  was  saying  is  this  may  have  been 
the  pitch. 

Mr.  Chertoff.  And  no  one  there  had  any  contrary  information 
here  in  November  1993,  a  year  and  a  half  after  this  matter  was 
first  raised  in  the  press,  no  one  sitting  around  the  table  there  had 
any  contrary  information? 

Mr.  Kennedy.  I  don't  know  if  anyone  did  or  didn't.  There  was  no 
discussion.  Mr.  Lyons  said  this  may  have  been  how  it  got  started. 
I  didn't  consider  it  any  big  deal. 

Mr.  Chertoff.  You  didn't  consider  it  a  big  deal  that — whether 
or  not  the  Clintons  were  able  to  borrow  100  percent  of  their  initial 
investment  in  this  project  without  having  to  put  any  money  down 
or  something  like  that? 

Mr.  Kennedy.  Again,  I  don't  know  whether  you  have  just  made 
a  correct  assertion  or  not,  I  do  not  know,  but  we're  talking  about 
a  loan  which,  at  this  point  in  time,  was  15  years  old. 

Mr.  Chertoff.  I'm  operating  off  of  the  notes. 

Mr.  Kennedy.  Yes,  sir,  I  understand  that,  but  you  also  asked  me 
why  I  didn't  think  it  was  a  big  deal. 

Mr.  Chertoff.  Let  me  go  on  further.  The  next  page  goes  on  to 
say,  kind  of  the  middle  of  the  page,  "HRC" 

Mr.  Kennedy.  Are  we  on  12536? 

Mr.  Chertoff.  Yes. 

The  Chairman.  Let  me  say  this.  We  will  make  more  progress  if 
we  can  let  him  complete  this.  The  rule  also  is  either  side  can  claim 
15  minutes  when  we're  down  to  two  but  I  would  rather  not  get  into 
that.  Let's  let  Mr.  Chertoff  finish  this  line  of  questioning,  and  then 
of  course,  whatever  time  the  Minority  needs  to  make  its  point,  we'll 
be  happy  to  make  available. 

Mr.  Chertoff.  Now  it  says,  "HRC" 

Senator  Sarbanes.  I  just  want  to  elucidate  it,  as  we  move  along 
but  if  that's  how  the  Chairman  wants  to  do  it,  we'll  have  to  come 
back  and  pick  up  on  it  again.  But  it  seems  to  me  in  terms  of  trying 
to  actually  fmd  out  what  occurred  at  this  meeting,  we  ought  to  pur- 
sue this,  but  that's  all  right.  I'll  pick  up  on  it  as 

Mr.  Chertoff.  I'll  move  to  the  next  section.  Is  there  other  dis- 
cussion about  the  issue  of  100  percent  leverage  that  you  remember 
having  at  this  meeting,  Mr.  Kennedy? 


344 

Mr.  Kennedy.  I  don't  recall  any  further  discussion  about  the  as- 
sertion that  this  is  something  that  Mr.  McDougal  may  have  said 
to  then-Governor  Clinton. 

Senator  Sarbanes.  Since  we  have  the  other  two  people  who  were 
also  at  the  meeting,  why  don't  we  find  out  their  view  on  this  sub- 
ject matter? 

The  Chairman.  Because  we've  done  pretty  well,  and  this  is  not 
always  easy,  I'm  going  to  ask  that  Mr.  Chertoff  continue  to  go 
through  this,  and  then.  Senator  Sarbanes,  any  questions  that  you 
wish  to  address  either  to  Mr.  Kennedy  for  clarification,  Mr.  Lindsey 
or  Mr.  Eggleston,  it  will  be  absolutely  appropriate.  Not  that  it's  not 
appropriate  to  say  well,  look,  we're  at  10  minutes,  but  again  we're 
down  to  2.  The  rules  provide  for  us  to  take  up  to  15  minutes  when 
we  have  less  than  5  members. 

Senator  Sarbanes.  I'm  not  going  to  argue  the  red  light.  The  only 
point  I  was  making  is  I  take  it  Mr.  Chertoff  is  moving  to  a  different 
issue,  and  before  we  do  that,  I  thought  we  ought  to  get  from  the 
other  2  people  who  were  at  the  meeting  their  response  to  this  same 
line  of  questioning  with  respect  to  this  matter  about  which  he's 
been  asldng. 

The  Chairman.  He's  actually  continuing  the  same  issue,  so  why 
don't  we  let  him  develop  it  and  we  will  provide  them  all  with  ample 
opportunity  to  respond. 

Mr.  Chertoff.  You  continue  on  to  the  next  page  and  the  meet- 
ing continues  to  discuss  the  course  of  this  investment;  right?  And 
it  goes,  for  example  on  the  third  line,  "1979,  WWDC  formed."  That 
means  that's  the  date  that  Whitewater  Development  Corporation 
was  formed  as  expressed  in  the  meeting;  right? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Then  it  goes  on  to  say,  "Lot  sales  were  slow — 44 
Lots.  230  Acres.  HUD  Interstate  Land  Sales  Prospectus,  Real  Es- 
tate Slows  Down.  McDougal  and  Clinton  advance  and  to  service 
debt."  What  did  that  mean? 

Mr.  Kennedy.  I  think  that's  one  of  my — on  this  particular — it's 
not  an  ampersand.  In  the  handwritten  notes,  it's  actually  a  dollar 
sign.  "McDougal  and  Clinton  advance  dollars  to  service  debt." 

Mr.  Chertoff.  So  at  this  point  after  the  initial  notion  that  we 
were  going  to  invest  and  subdivide  and  get  rich,  it  turns  out  real 
estate  starts  to  go  down  and  they  have  to  start  advancing  money 
to  service  the  debt  because  the  sales  of  the  lots  aren't  generating 
enough  income  to  pay  the  debt  back  that  was  borrowed;  right?  Is 
that  correct? 

Mr.  Kennedy.  I  believe  that's  what  happened,  yes,  Mr.  Chertoff. 

Mr.  Chertoff.  It  goes  on  to  say,  "1981:  McDougal — put  in  more 
dollars  in  than  ?  year."  Who  said  that?  Where  did  that  come  from, 
still  Mr.  Lyons? 

Mr.  Kennedy.  I  believe  again  this  is  Mr.  Lyons'  portion  of  the 
meeting,  as  it  were,  yes,  sir. 

Mr.  Chertoff.  Then  it  goes,  "W — buy  a  show  home  and  put  on 
one  of  the  lots."  What  is  the  W  there? 

Mr.  Kennedy.  I  think  it  is  referring  to  Whitewater  the  corpora- 
tion. 
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Mr.  Chertoff.  But  then  it  goes,  "HRC— McDougal  loan  from 
MBT — will  buy  lot  13,  2.5  acres.  Accelerate  sales.  McDougal  also 
has  a  loan  at  Madison  Bank."  What  did  that  refer  to? 

Mr.  Kennedy.  Well,  it  requires  a  little  bit  of  background,  Mr. 
Chertoff.  As  I  know  this  Committee  knows  and  it  has  been  fairly 
widely  reported,  Mrs.  Clinton  bought  from  Whitewater  the  corpora- 
tion one  of  the  lots,  at  which  point  a  home  was  put  on  it  to  spur 
sales  so  it  could  serve  as  a  demonstration  home,  and  this  is  talking 
about  that  transaction. 

Mr.  Chertoff.  Now  that  lot  was  bought  with  a  personal  loan 
that  she  received;  right? 

Mr.  Kennedy.  I  believe  that's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Did  that  come  from  Madison  Bank  and  Trust? 

Mr.  Kennedy.  I  believe  so,  Mr.  Chertoff,  but  I'm  now  speaking 
from  sort  of  what  I  recall,  the  actual  documents  would  tell  you. 

Mr.  Chertoff.  And  is  that  lot  that  she  purchased,  using  a  loan 
from  a  bank  that  she  took  out  in  her  own  name,  was  that  lot  13? 

Mr.  Kennedy.  I  believe  that's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Was  there  discussion  in  the  meeting  about  why 
it  was  that  Mrs.  Clinton  would  have  taken  out  a  personal  loan  in 
order  to  set  up  a  demonstration  project  for  Whitewater  Develop- 
ment and  why  she  wouldn't  have  insisted  that  the  corporation  be 
the  one  to  take  out  the  loan? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  recall  any  discussion  along 
those  lines.  I  mean  again,  Mr.  Lyons  is  sort  of  reciting  historical 
fact  here. 

Mr.  Chertoff.  What  is  the  reference  to  "McDougal  also  has  a 
loan  at  Madison  Bank"  mean? 

Mr.  Kennedy.  I  think  Mr.  Lyons  said  McDougal  at  the  time  also 
had  a  loan  from  Madison  Bank. 

Mr.  Chertoff.  What  was  the  significance  of  that? 

Mr.  Kennedy.  I  think  if  you  read  on  into  the  notes,  the  signifi- 
cance of  it  was  that  payments  on  Mrs.  Clinton's  loan  got  screwed 
up,  or  misapplied,  whatever  the  case  was,  and  actually  went  to  pay 
off  a  McDougal  loan  as  opposed  to  her  own. 

Mr.  Chertoff.  Your  understanding  is  that  there  was,  as  you  put 
it,  a  screwup  at  the  bank  and  they  misapplied  the  loan  payments? 

Mr.  Kennedy.  I  don't  know  who  did  what,  Mr.  Chertoff,  but  I  do 
know  that,  as  the  Lyon  report  indicated,  and  again  as  has  been,  I 
think,  relatively  widely  reported,  that  the  Clintons  attempted  to 
make  a  payment  on  this  loan  which  was  misapplied. 

Mr.  Chertoff.  I  see  Mr.  Lindsey  is  chafing  to  get  into  the  fray 
here,  but  I  want  to  focus,  if  I  may,  attention,  Mr.  Lindsey,  on  what 
was  said  at  the  meeting.  I  understand  there  has  been  a  lot  of  prep- 
aration to  respond  to  these  issues  over  a  long  period  of  time.  But 
during  the  meeting,  as  displayed  in  the  notes  here,  beginning 
where  I  began  at  1978,  what  is  your  recollection  about  what  was 
said  about  no  cash,  100  percent  leverage? 

Mr.  Lindsey.  Well,  you  kept  referring  that  to  the  Clintons'  par- 
ticipation. I  believe  that  refers  to  everybody's  participation. 

Mr.  Chertoff.  OK. 

Mr.  Lindsey.  There  was — the  property  was  bought  for  about 
$202,000.  As  you  well  know— it's  reflected  in  there— $182,000  was 
borrowed  from  Citizens  Bank  in  Flippin  and  $20,000  was  borrowed 
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from  Union  National  Bank.  So  the  entire  project,  not  just  the  Clin- 
tons' part  but  the  McDougals'  part  too,  was  leveraged. 

Mr.  Chertoff.  That's  fair.  But  McDougal  came  up  according  to 
these  notes,  again  at  the  meeting,  we're  talking  about  what  was 
said  at  the  meeting,  and  I  take  it  you  agree  it  was  Mr.  Lyons  who 
is  reporting  here? 

Mr.  LiNDSEY.  Right.  I  believe  at  this  point  Mr.  Lyons  has  taken 
over.  I'll  note  the  "get  rich,"  according  to  the  Stevens'  Report,  the 
most — if  everything  had  been  absolutely  perfect  in  terms  of  interest 
rates  and  everything  else,  the  most  the  Clintons  could  have  made 
on  this  entire  project  was  around  $47,500. 

Mr.  Chertoff.  I  guess  that  means  different  things  in  different 
places. 

Mr.  LiNDSEY.  But  again,  I  think  it  is  important  to  know  that 
again  we  are  not  talking  about  the  Clintons  being  leveraged  by  the 
McDougals,  we  are  talking  about  that  the  entire  project  was 
leveraged 

Mr.  Chertoff.  By  the  bank. 

Mr.  LiNDSEY.  By  the  bank,  right. 

Mr.  Chertoff.  Let  me  stop  you- 


Mr.  LiNDSEY.  The  other  point  is,  if  I  may  finish,  is  both  the  Clin- 
tons and  McDougals  were  personally  liable  on  those  loans 

Mr.  Chertoff.  I  understand. 

Mr.  LiNDSEY.  — so  that  the  bank  had  the  right  to  go  against  the 
Clintons,  the  McDougals,  or  both  to  get  their  money.  So  that  in  ef- 
fect the  Clintons  were  $202,000  responsible  for  this  project,  not 
$101,000  or  zero  dollars. 

Mr.  Chertoff.  I  don't  want  to  argue  this  with  you.  The  point  is 
to  ask  questions  about  what  occurred  at  the  meeting  and  I  want 
to  make  sure  we  are  correct  on  your  recollection  of  the  discussion 
at  the  meeting.  And  this  is  Mr.  Lyons  who  is  talking  here;  right? 
Is  that 

Mr.  LiNDSEY.  Yes,  it's  Mr.  Lyons  that's  talking. 

Mr.  Chertoff.  You  have  to  answer  questions.  We  are  not 
dialoguing  here. 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  According  to  what  Mr.  Lyons  said,  Mr.  Lindsey, 
am  I  correct  that  it  was  Mr.  McDougal  who  came  forward  with  the 
plan,  and  as  you  point  out  quite  properly,  for  both  the  McDougals 
and  the  Clintons  to  leverage  themselves  100  percent  using  the 
bank  as  the  source  of  funds? 

Mr.  LiNDSEY.  Correct,  but  personally  liable  on  all  those  loans. 

Mr.  Chertoff.  Then  as  we  continue  along,  you  will  agree,  will 
you  not,  that  Mr.  Lyons  indicated  that  in  1979  the  corporation  was 
formed? 

Mr.  LiNDSEY.  That's  correct.  If  I  may,  just  to  make  it  clear,  in 
the  original,  the  loans  and  the  property  were  taken  out  in  the  Clin- 
tons' and  McDougals'  name.  There  was  no  corporate  structure. 

Mr.  Chertoff.  Right.  And  they  were  not  required  to  put  any 
money  of  their  own  into  the  project  like  a  down  pajnnent? 

Mr.  LiNDSEY.  Well,  they  borrowed  $20,000  from  Union  National 
Bank  for  the  down  payment. 

Mr.  Chertoff.  So  they  borrowed  the  down  payment? 

Mr.  LiNDSEY.  Correct,  both  of  them. 
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Mr.  Chertoff.  Unlike,  for  example,  people  who  go  to  get  a  mort- 
gage, just  to  put  it  in  simple  terms,  those  of  us  who  are  refinancing 
or  getting  our  houses,  we  go  to  the  bank,  the  bank  usually  says  you 
have  to  put  X  amount  up  as  a  down  payment  and  you  can't  borrow 
it.  In  this  case  what  was  put  up  is  the  down  payment  at  one  bank 
was  borrowed  from  a  second  bank.  Is  that  what  you're  telling  us? 

Mr.  LiNDSEY.  That's  correct.  In  1979,  they  formed  a  corporation 
and  they  transferred  the  property  to  the  corporation.  My  under- 
standing is  the  debt  was  not  transferred  to  the  corporation,  that 
they  continued  throughout  up  until  1991-92  to  be  personally  liable 
on  the  unpaid  balance  of  the  debt. 

Mr.  Chertoff.  As  Mr.  Lyons  indicated  in  the  notes,  the  original 
idea  and  the  hope  here  was  that  the  revenues  or  the  money  being 
earned  by  selling  the  lots  would  be  more  than  sufficient  to  pay  off 
the  debt;  right? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  And  if  that  worked  out  as  it  was  planned,  and 
as  Mr.  McDougal  and  the  Clintons  originally  thought  it  would,  this 
would  be  a  deal  in  which,  after  having  borrowed  all  the  money  to 
start  up  the  project,  the  payment  of  the  loan  back  would  be  covered 
by  the  proceeds  of  the  sales,  and  in  the  end,  they  would  have  free 
and  clear  their  profit?  That  was  the  idea;  right? 

Mr.  LiNDSEY.  If  everything — if  they  had  sold  all  the  lots  from  day 
one  and  if  interest  rates  had  stayed  basically  equal  with  respect  to 
what  they  could  charge  and  what  the  banKs  were  charging  them, 
yes,  the  Pillsbury  Madison  Report  indicates  that  they  would  have 
probably  made  about  $47,000  each,  if  all  of  that  had  occurred. 

Mr.  Chertoff.  Now  again,  Mr.  Lindsey,  I  know  you're  eager  to 
get  into  discussing  a  whole  lot  of  things,  but  we  have  to  keep  it  to 
what's  being  discussed  here  in  November  1993  before  there  was  a 
Pillsbury  Report. 

Mr.  LiNDSEY.  But  of  course,  the  Pillsbury  Madison  Report  con- 
firms the  Lyons'  Report. 

The  Chairman.  Please,  come  on.  Please. 

Mr.  Chertoff.  Mr.  Lindsey,  you're  an  attorney  and  you  under- 
stand the  way  the  rules  work.  Now,  I  want  to  just  go  on.  In  1981, 
it  says  Mr.  Lyons  indicated  the  McDougals  had  "put  in  more  money 
than  ?  year."  What  was  that? 

Mr.  LiNDSEY.  I  don't  know  exactly  what  that  is,  but  I  think  the 
record  would  reflect  that  by  1981  the  Clintons  had  put  up  more 
mone}^ — excuse  me,  the  McDougals  had  put  more  money  into  it 
than  the  Clintons  had  in  terms  of  money  to  service  the  debt. 

Mr.  Chertoff.  And  then  finally  down  here,  this  reference  that 
I  asked  Mr.  Kennedy  about,  "HRC— McDougal  loan  from  MBT,"  is 
that  the  Madison  Bank  and  Trust? 

Mr.  LiNDSEY.  My  understanding  is  yes. 

Mr.  Chertoff.  "Will  buy  lot  13,  2.5  acres.  Accelerate  sales. 
McDougal  also  has  a  loan  at  Madison  Bank."  Am  I  correct  that  that 
refers  to  Mrs.  Clinton  taking  out  a  loan  from  Madison  Bank  and 
Trust  or  its  successor  bank  in  order  to  purchase  lot  13? 

Mr.  LiNDSEY.  Yes.  You  made  the  point  that  that  was  a  personal 
loan.  I  guess  my  only  quibbling  with  that  is  that  all  the  loans  were 
personal  loans,  including  the  mortgage  loan,  including  the  Union 
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loan,  including  the  refinancing  of  those  loans.  But  yes,  this  was  a 
personal  loan  as  well. 

Mr.  Chertoff.  Let  me  stop  you,  Mr.  Lindsey.  The  original  loans 
that  were  taken  out  personally  were  taken  out  before  the  corpora- 
tion was  formed;  right? 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Is  it  your  testimony  that,  after  the  corporation 
was  formed  in  1979,  the  corporation  never  took  out  loans? 

Mr.  Lindsey.  I  don't  know  the  answer  to  that.  My  sense  is  that 
if — ^good  banking  would  say  that  this  corporation,  as  highly  lever- 
aged as  it  was,  that  you  would  at  least — if  you  didn't  require  the 
individuals  to  take  the  loan,  you  would  at  least  require  them  to  be 
guarantors  of  the  loan,  which  would  personally  put  them  on  the 
loan  as  well. 

So  whether  the  corporation  took  it  and  Mrs.  Clinton  guaranteed 
that  or  whether  Mrs.  Clinton  took  it,  I  think  is  quibbling  basically. 

Mr.  Chertoff.  Well,  let  me  finish  up  with  this  because  you  say 
it's  quibbling,  because  that's  kind  of  what's  puzzling  about  this, 
and  I  want  to  ask  you  whether  this  was  discussed  at  the  meeting. 

If  what  you  say  is  correct  and  it  doesn't  make  a  difference,  then 
obviously  it's  generally  better  to  be  the  guarantor  on  a  loan  rather 
than  to  be  the  first  person  who  is  principally  liable,  because  the 
guarantor  only  pays  if  the  corporation  is  not  able  to  pay. 

So  the  question  is  this.  Was  there  discussion  at  the  meeting  of 
a  reason  why  Mrs.  Clinton  wouldn't  have  insisted  that  the  corpora- 
tion borrow  the  money  for  the  demonstration  lot,  why  she  would 
have  agreed  to  purchase  the  demonstration  lot  personally?  And  was 
there  discussion  about  whether  that  had  anything  to  do  with  the 
bank's  willingness  to  make  any  additional  loans  to  Whitewater  De- 
velopment in  view  of  Mr.  McDougal's  relationship  with  the  bank? 

Mr.  Lindsey.  I  do  not  remember  that  being  a  discussion  at  this 
meeting. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lindsey,  I  wanted  to  clear  one  thing  up. 
The  notion  is  quoted  around  here  that  the  Clintons  or,  for  that 
matter,  the  McDougals,  undertook  no  burden,  as  it  were,  in  obtain- 
ing the  money  with  which  to  buy  this  land.  As  I  understand  it,  they 
took  out  a  personal  loan  and  they  were  obligated  on  that  personal 
loan;  is  that  correct? 

Mr.  Lindsey.  Absolutely.  For  the  full  extent  of  the  loan. 

Senator  Sarbanes.  In  fact,  in  the  Clinton's  instance — well,  in  ei- 
ther instance,  I  guess,  it  was  not  for  half  of  the  money  used,  but 
it  was  for  the  total  loan. 

Mr.  Lindsey.  Correct. 

Senator  Sarbanes.  And  for  that  they  were  obligated  personally? 

Mr.  Lindsey.  Correct. 

Senator  Sarbanes.  So  it  was  suggested  earlier,  well,  it  all  came 
from  the  bank.  It  really  came  from  the  borrowers,  from  the  bank 
since  they  had  assumed  the  burden  of  repaying  it  for  which  I  take 
it  they  were  liable  for  any  personal  holdings  they  had,  and  in  ef- 
fect, personally  liable  in  the  sense  of  having  to  meet  the  obligation. 
They  failed  to  meet  the  obligation  they  would  have  defaulted  on  a 
personal  liability;  is  that  not  correct? 
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Mr.  LiNDSEY.  That's  correct.  And  the  bank  could  take  the  prop- 
erty and  then  go  after  the  CHntons  for  any  deficiency,  and  in  fact, 
they  made  significant  payments  to  the  bank  to  service  those  loans, 
personally. 

Senator  Sarbanes.  Over  the  course  of  the  subsequent  period? 

Mr.  LiNDSEY.  That's  correct,  yes,  sir. 

Mr.  Ben-Veniste.  So  that  the  notion  of  it  being  highly  leveraged 
is  only  in  the  first  instance,  there  is  no  cash  out-of-pocket,  because 
all  the  money  is  borrowed;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Ben-Veniste.  So  that  if  I  get  a  bank  to  lend  me  $50,000  to 
buy  a  little  cabin  cruiser,  and  I  am  such  a  good  sailor  that  I  don't 
take  out  any  insurance  on  it,  and  I  go  out  in  a  storm,  and  the  boat 
sinks,  then  even  though  I  have  fully  leveraged  that  boat,  the  bank 
isn't  going  to  be  satisfied  with  my  story  about  a  big  storm  coming 
up.  They  are  going  to  come  after  me  to  get  their  $50,000  back. 

Mr.  LiNDSEY.  Absolutely. 

Mr.  Ben-Veniste.  They  will  put  a  lien  on  my  house  or  do  what- 
ever else  they  can  to  get  their  $50,000,  as  they  should.  And  in  this 
case,  the  Clintons  were  liable  not  only  for  half  the  project,  but  for 
the  full  amount  that  was  borrowed,  if  I  understand  your  testimony. 

Mr.  LiNDSEY.  In  the  end  the  Clintons  turned  out  to  be  a  better 
risk  for  the  bank  than  the  McDougals  so  if  the  bank  had  come  after 
anyone — had  to  come  after  anyone  they  would  have  come  after  the 
Clintons,  in  my  judgment. 

Mr.  Ben-Veniste.  Now  the  loans  that  were  made  by  the  bank 
were  not  made  by  Madison  Guaranty  Bank? 

Mr.  LiNDSEY.  No,  sir.  The  Clintons  had  at  no  time  a  loan  from 
the  Madison  Guaranty  Savings  &  Loan. 

Mr.  Ben-Veniste.  ok,  and  so  the  money  that  was  borrowed  from 
the  other  banks  was  the  Clintons'  obligation  to  repay  and  they  did, 
in  fact,  make  payments  on  those  loans? 

Mr.  LiNDSEY.  Correct,  in  fact  Mrs.  Clinton  repurchased  this  lot 
13,  because  she  had  the  underl3dng  responsibility  for  it,  and  the 
way  to  protect  her  interests  and  her  assets  was  to  repurchase  that 
property  and  try  to  resell  it  herself  in  order  to  get  something  out 
of  the  sale  so  that  she  would  not  have  to  pay  the  $30,000  borrowed 
from  Madison  personally. 

Mr.  Ben-Veniste.  I  want  to  turn  to  Mr.  Eggleston  for  a  moment, 
and  address  some  questions  that  have  been  raised  here  today  that 
don't  officially  involve  our  jurisdiction  but  involve  this  Travelgate 
matter.  But  since  we've  opened  the  doors  some  little  bit  on  this,  it 
is  my  understanding  that  the  House  Committee  has  released  an 
FBI  report  of  an  interview  of  Mr.  Watkins  by  two  special  agents 
of  the  FBI  on  August  10,  1993,  which  we  don't  have  because  we 
don't  have  jurisdiction  over  the  Travel  Office  matter.  But  according 
to  The  Washington  Post  report  of  that  release,  this  interview  is  in 
substance  a  mirror  image  of  the  substance  of  what  is  in  Mr.  Wat- 
kins'  memorandum,  draft  memorandum  that  has  recently  been  dis- 
covered. Is  that  your  understanding,  Mr.  Eggleston? 

Mr.  Eggleston.  I  too,  sir,  have  not  seen  the  FBI  report,  but  from 
reading  the  press  reports  of  it  that  is  my  understanding. 

Mr.  Ben-Veniste.  So  that  what  I  regard  as  the  big  ticket  item 
here,  whether  or  not  Mr.  Watkins  agrees  in  his  recollection  with 
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Mrs.  Clinton's  recollection,  or  Mr.  Watkins'  interpretation  of  what 
occurred  is  different  than  Mrs.  Clinton's  interpretation  of  what  oc- 
curred, the  simple  fact  is  that  nobody  told  Mr.  Watkins  what  to  say 
to  the  FBI;  he  told  the  FBI,  so  far  as  you  know,  what  occurred  to 
the  best  of  his  recollection. 

Mr.  Eggleston.  That  was  my  understanding.  I  believe  that  Mr. 
Watkins  was  represented  by  counsel  throughout  this  time  period. 
And  I  did  not  have  any  extended  dealings  with  him  in  preparation 
for  any  of  this  stuff.  He  had  a  counsel  and  his  counsel  did  whatever 
he  did. 

Mr.  Ben-Veniste.  So  that  the  important  issue  and  it  may  be  sug- 
gested by  the  prefatory  language  in  Mr.  Watkins'  memorandum 
where  he  said  he  had  been  very  protective  and  so  forth  and  delib- 
erately vague  and  I  assume,  Congressman  Klinger  and  others  will 
question  about  that,  but  in  fact,  he  was  direct  and  apparently  gave 
the  FBI  his  recollection  as  best  he  recalled  it  without  being  influ- 
enced by  anybody.  Nobody,  to  the  best  of  your  knowledge,  at- 
tempted to  influence  Mr.  Watkins;  did  they? 

Mr.  Eggleston.  No  one  to  the  best  of  my  knowledge,  sir. 

Mr.  Ben-Veniste.  Did  you  have  a  conversation  with  Mr.  Watkins 
to  say  go  easy  on  Mrs.  Clinton? 

Mr.  Eggleston.  No.  I  mean,  as  I  say,  he  was  represented  by 
counsel  and  I  wouldn't — I  wouldn't  say  that. 

Mr.  Ben-Veniste.  Did  Mr.  Watkins  or  anyone  else  tell  you  that 
Mr.  Watkins  had  been  importuned  by  anyone  to  shade  the  facts  in 
his  recitation  of  these  events  to  the  FBI? 

Mr.  Eggleston.  I — no.  No,  not  that  I  was  ever  told. 

The  Chairman.  I  am  just  going  to  take  a  couple  of  minutes  if  I 
might.  Mr.  Kennedy,  you  were  the  managing  partner  1985,  1986, 
1987,  1988? 

Mr.  Kennedy.  No,  sir,  not  in  1985. 

The  Chairman.  When  were  you  the  managing  partner? 

Mr.  Kennedy.  I  think  I  became  managing  partner — don't  hold 
me  to  this,  Mr.  Chairman — middle  of  1986,  late  1986. 

The  Chairman.  Let  me  ask  you  this.  You  weren't  aware  of  the 
fact — you  were  a  partner  and  you  became  managing  partner — that 
the  Clintons  had  a  relationship  with  the  McDougals  in  Whitewater, 
were  you,  when  your  firm  the  Rose  Law  Firm  came  to  represent 
Madison,  were  you? 

Mr.  Kennedy.  No,  sir,  I  don't  think  I  knew  that  at  the  time,  no. 

The  Chairman.  Shouldn't  you  have  been  advised,  the  partners 
have  been  advised  of  that?  Isn't  that  a  general  policy? 

Mr.  Kennedy.  Well,  with  all  due  respect,  Mr.  Chairman,  we  may 
have  then — I  don't,  I  don't  recall  it.  We  have  been  advised  on  some 
basis. 

The  Chairman.  You  weren't  advised? 

Mr.  Kennedy.  I  don't  recall  being  advised. 

The  Chairman.  When  did  you  come  to  know  that?  Didn't  you  say 
you  came  to  know  that  sometime  in  1992? 

Mr.  Kennedy.  I  came  to  know  that,  I  believe,  for  a  fact  in  1991. 

The  Chairman.  Now  let  me  ask  you  this:  There  has  been  a  lot 
said — and  I  want  to  ask  if  we  give  him  this  document,  bring  it 
down  there,  please — about  who  did  and  who  didn't  bring  in  the 
business,  as  it  related  to  the  Madison  bank,  and  the  representation 
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of  the  Rose  Law  Firm.  I  gave  you  a  document  and  I  highlighted, 
it  says,  "RTC,  Resolution  Trust  Corporation,  Office  of  Inspector 
General."  Do  you  have  that? 

Mr.  Kennedy.  Yes,  it  was  just  handed  to  me.  Yes,  sir. 

The  Chairman.  I  call  your  attention  to  the  third  paragraph. 
Now,  you  want  to  read  that?  This  is  Latham's  interview  with  the 
Federal  investigators.  Do  you  know  who  Latham  is? 

Mr.  Kennedy.  I  do  from  testimony,  yes,  sir. 

The  Chairman.  All  right.  He  worked  at  the  bank  and  he  was  the 
fellow  who  your  associate  and  now  partner,  former  partner,  had 
some  interaction  with,  Mr.  Massey.  Read  that  out  loud. 

Mr.  Kennedy.  What?  Do  you  want  me  to  read 

The  Chairman.  "Latham  said." 

Mr.  Kennedy.  Yes  sir.  Do  you  want  me  to  read  just  the  high- 
lighted portion  or  the  entire  paragraph? 

The  Chairman.  Just  that 

Mr.  Kennedy.  Highlighted  portion. 

Senator  Sarbanes.  Read  it  all. 

Mr.  Kennedy.  Yes,  sir. 

Latham  said  at  one  time,  date  not  recalled,  James  McDougal  suggested  that 
Madison  Guaranty  use  Rose  for  some  of  the  legal  work  at  the  institution.  Latham 
said  that,  "McDougal  had  friends  over  there,  he  suggested  we  use  them."  Latham 
said  when  asked  who  the  friends  were  that  it  was  Hillary  Rodham  Clinton  and 
others. 

The  Chairman.  You  can  go  on  and  read  the  other  because  Sen- 
ator Sarbanes  asked  you  to  read  the  rest. 
Mr.  Kennedy.  I'm  sorry. 
The  Chairman.  Go  ahead. 
Mr.  Kennedy.  OK. 

Massey  said  he  was  also  familiar  with  the  Rose  attorney,  Richard  Massey,  with 
whom  he  had  attended  college  at  the  University  of  Central  Arkansas.  Latham  said 
he  did  not  specifically  recall  the  manner  by  which  Rose  was  paid  but  knew  that  at 
some  point  the  firm  was  on  retainer  which  he  heard  was  $2,000  per  month.  Latham 
said  he  did  not  know  who  the  billing  attorney  at  Rose  was. 

Senator  Sarbanes.  Could  he  read  the  next  paragraph.  That's  the 
one  that  gives  the  complete  picture. 
The  Chairman.  Do  you  want  to  read  the  next  paragraph,  please? 
Mr.  Kennedy.  Yes,  sir. 

Latham  said  he  recalled  Rose  working  on  only  one  matter  for  Madison  Guaranty. 
He  said  that  the  issue  Rose  worked  on  concerned  a  broker-dealer  operation  that  was 
purchased  by  Madison.  He  said  that  he  recalled  that  Rose  worked  either  on  the  ac- 
quisition of  the  broker-dealer  operation,  or  on  legal  aspects  of  the  acquisition  after 
it  had  been  done.  Latham  said  that  Massey  worked  on  the  matter  because  he  had 
specifically  asked  for  him  to  do  so.  Latham  could  not  recall  any  specifics  of  what 
the  services  performed  by  Rose  in  the  matter  were,  except  that  he  did  recall  one 
occasion  when  he  and  Massey  met  with  Beverly  Bassett  of  the  Arkansas  Securities 
Department.  He  could  not  recall  details  of  that  meeting. 

The  Chairman.  Now,  I  am  going  to  refer  you,  particularly,  to 
that  section  about  how  the  business  came  in.  And  that  goes  back 
up  to  the  first  paragraph,  second  sentence. 

Latham  said  that,  "McDougal  had  friends  over  there,  he  suggested  we  use  them." 
Latham  said  when  asked  who  the  friends  were  that  it  was  Hillary  Rodham  Clinton 
and  others. 

Do  you  have  any  reason  to  believe  there  was  any  other  reason, 
I  mean,  why  would  Hillary  Rodham  Clinton  be  the  billing  partner 
if  she  did  not  generally  do  securities  work?  Wouldn't  it  make  sense 
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then  and  comport  with  what  Mr.  Latham  said,  that  it  was  indeed 
"McDougal  said,"  McDougal  is  saying  this  to  Latham,  McDougal 
was  the  owner  of  the  bank,  that  the  reason  the  Rose  Law  Firm  was 
rehired  was  because  of  the  Clintons?  Who  turns  out  to  be  the  bill- 
ing partner,  Mrs.  Clinton?  Why  would  she  be  the  billing  partner  if 
she  didn't  bring  the  business  in  and  if  this  was  not  her  usual  area 
in  terms  of  securities? 

I  am  asking  as  the — you  became  the  managing  partner  during  a 
period  of  this — wouldn't  that  comport  with  why  she  was  the  billing 
attorney? 

Mr.  Kennedy.  Mr.  Chairman,  with  all  due  respect,  it  is  late  in 
the  day.  Can  you  repeat  the  question?  I  am  a  little  bit  confused 
about  what  you  are  asking. 

The  Chairman.  If  indeed  Mrs.  Clinton  was  the  principal  reason 
for  bringing  the  business  in,  wouldn't  it  make  sense  that  she  would 
be  the  billing  attorney?  Senior  attorney? 

Mr.  Kennedy.  It  certainly  could  be  the  case. 

The  Chairman.  Let  me  ask  one  step  further  then.  Would  it  make 
sense  if  she  had  nothing  do  with  this  business  that  a  young  associ- 
ate would  ask  a  litigating  partner  to  handle  this  as  opposed  to  peo- 
ple in  the  section  that  he  worked  with  in  the  securities  division? 

Mr.  Kennedy.  Mr.  Chairman,  I  have  no  independent — I  don't 
know. 

The  Chairman.  I  understand  you  don't  know. 

Mr.  Kennedy.  I  don't  know. 

The  Chairman.  I  am  talking  about  the  practice  of  the  firm. 

Mr.  Kennedy.  That's  what  I  am  trying  to  get  to.  I  don't  know 
the  specifics  of  what  went  on,  I  don't  know  what  Mr.  Latham  did, 
what  Mr.  Massey  did,  or  even  at  this  time  what  Mrs.  Clinton  did. 

The  Chairman.  We  know  Mr.  Massey  did  a  lot  of  work  on  this 
and  we  know  Mrs.  Clinton  did  some  work  as  established  by  the 
bills  and  we  know  Mrs.  Clinton  was  the  billing  partner;  correct? 

Mr.  Kennedy.  That's  correct,  sir. 

The  Chairman.  Wouldn't  that  support  this  statement  by  Latham 
that  McDougal  had  friends  over  there  and  he  said  that  it  was  Hil- 
lary Rodham  Clinton  and  that's  the  reason  the  business  came? 

Mr.  Kennedy.  Well 

The  Chairman.  Wouldn't  that  explain  why  she  became  the  bill- 
ing attorney? 

Mr.  Kennedy.  It  could  be,  Mr.  Chairman,  that  that  is  the  case. 
It  could  also  be  that  Rick  brought  the  business  in,  and  McDougal 
found  out  about  it  and  called  over  and  said  Hillary,  would  you 
watch  over  this  for  me. 

The  Chairman.  Did  you  know  that  this  young  associate  brought 
the  business  in?  Were  you  advised  of  that  back  in  1986  or  1985? 

Mr.  Kennedy.  The  short  answer  is  no,  Mr.  Chairman.  I  don't 
know  how  the  business  came  in. 

The  Chairman.  All  right.  Mr.  Chertoff. 

Mr.  Chertoff.  I  just  have  one  last  area  I  want  to  ask  you  about, 
very  briefly.  This  is  back  where  we  started  with,  "Vacuum  Rose 
Law  files."  The  reference  to  "Documents  never  go  out,"  and  your 
typed  version  says,  "quietly,"  I  just  want  to  be  clear  on  this.  You 
typed  up  a  transcription  of  your  handwritten  notes  for  your  lawyer. 

Mr.  Kennedy.  That's  correct. 
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Mr.  Chertoff.  And  I  assume  you  tried  to  be  as  accurate  as  rea- 
sonably possible  for  your  lawyer? 

Mr.  Kennedy.  Mr.  Chertoff,  as  I  have  testified,  I  did  it  on  a  very 
quick  and  dirty  basis.  I  never  dreamed  I  would  be  typing  notes  for 
posterity. 

Mr.  Chertoff.  You  still  wanted  to  be  as  accurate  as  you  reason- 
ably could.  There  is  no  percentage,  Mr.  Kennedy,  in  trying  to  fool 
your  own  lawyer,  is  there? 

Mr.  Kennedy.  Mr.  Chertoff,  certainly  I  wasn't  trying  to  fool  my 
own  lawyer,  but  as  the  typed  transcription  indicates,  I  did  not  do 
a  perfect  job.  I  am  here  testifying  in  front  of  you,  it  was  quick,  it 
was  dirty,  it  was  done  in  a  hurry  simply  to  help  them  read  my 
handwriting. 

Mr.  Chertoff.  The  word  you  typed  was  "quietly." 

Mr.  Kennedy.  That  is  correct,  with  a  question  mark  in  paren- 
theses afterward. 

Mr.  Chertoff.  When  was  it  you  picked  up  the  magnifying  glass 
and  it  became  "Documents  never  go  out  quality"? 

Mr.  Kennedy.  When  this  became  an  issue  of  some  significance. 

Mr.  Chertoff.  Now  with  respect  to  the  Rose  Law  files  so  we  are 
not  confused,  you  were  asked  some  questions  about  Mr.  Masse/s 
personal  files,  which  he  made  a  copy  of,  gave  to  Mr.  Foster,  they 
kind  of  made  a  round  robin,  they  were  in  Mr.  Hubbell's  basement 
for  awhile,  they  made  their  way  to  Mr.  Kendall  and  they  came  back 
to  the  firm,  and  Mr.  Massey  checked  and  he  got  back  everything 
he  gave  to  Mr.  Foster.  But  there  were  other  files  relating  to  work 
done  on  Madison,  including  IDC,  also  known  as  Castle  Grande,  and 
those  were  located  in  other  areas  of  the  firm;  isn't  that  correct,  Mr. 
Kennedy? 

Mr.  Kennedy.  That's  what  I  have  been  told,  Mr.  Chertoff. 

Mr.  Chertoff.  When  Mr.  Foster,  in  1992,  was  looking  to  collect 
records,  he,  in  fact,  came  to  you  to  help  him  expedite  getting  the 
records;  right? 

Mr.  Kennedy.  He  wanted  me  to  help  speed  retrieval  of  the  rec- 
ords from  remote  storage. 

Mr.  Chertoff.  So  you,  in  fact,  directed  the  people  who  handled 
remote  storage  to  help  him  get  records  out  of  remote  storage. 

Mr.  Kennedy.  Promptly. 

Mr.  Chertoff.  You  don't  know  what  he  got? 

Mr.  Kennedy.  No,  sir,  I  don't. 

Mr.  Chertoff.  You  don't  know  what  he  did  with  it? 

Mr.  Kennedy.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Let  me  ask  you  finally  about  the  issue  of  billing 
printouts,  time  printouts.  Have  you  seen  those  printouts  that  were 
released  within  the  last  week  from  the  White  House? 

Mr.  Kennedy.  Yes,  I  have  seen  them. 

Mr.  Chertoff.  We  are  given  to  understand  that  what  the  White 
House  released  were  copies  of  printouts  with  Mr.  Foster's  hand- 
writing on  them.  I  take  it  you're  familiar  with  that  type  of  printout 
as  a  document  produced  by  the  law  firm? 

Mr.  Kennedy.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  I  guess  we  have  now  accounted  for  one  copy  of 
the  printout,  a  Xerox  of  the  printout  which  has  handwriting  on  it. 
But  the  question  I  have  for  you,  Mr.  Kennedy,  is,  where  is  the 
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original  of  that  and  why  was  it  not  possible  for  the  law  firm  to 
produce  to  this  Committee  until  this  year  its  copy  of  any  such 
records? 

Mr.  Kennedy.  Mr.  Chertoff,  I  don't  know  why  with  specificity  or 
of  things  that  I  know  or  have  dealt  with.  It  is  entirely  likely,  how- 
ever, that  the  original  of  that  printout  was  destroyed  in  the  normal 
course  along  with  the  firm's  document  destruction  policy. 

Mr.  Chertoff.  What  is  the  normal  course  of  destroying  printouts 
like  that?  How  long  after  the  fact  of  the  bills  would  they  be  de- 
stroyed? 

Mr.  Kennedy.  Approximately  3  years. 

Mr.  Chertoff.  So  if  that's  correct,  then  these  bills  or  these  print- 
outs would  have  been  destroyed  sometime  between  1988  and  1989, 
3  years  after  1985  and  1986? 

Mr.  Kennedy.  That's  correct. 

Mr.  Chertoff.  But  we  know  that  at  least  a  copy  of  these  bills 
existed  in  1992,  when  Mr.  Hubbell  spoke  to  Ms.  Thomases  and  a 
copy  made  their  way  over  to  the  White  House.  Is  it  your  testimony 
that  it  is  the  normal  practice  to  let  a  copy  of  the  firm's  billing 
records  leave — let  the  only  copy  of  the  firm's  billing  records  leave 
the  firm? 

Mr.  Kennedy.  Mr.  Chertoff 

Mr.  Chertoff.  When  you  were  managing  partner? 

Mr.  Kennedy.  Well,  you  need  to  draw  a  distinction  now.  In  this 
day  and  age  you've  got  hard  copies  and  electronic  copies.  So. 

Mr.  Chertoff.  Do  you  have  electronic  copies  at  the  firm  of  these 
records? 

Mr.  Kennedy.  I  cannot — ^you  all  are  going  to  talk  to  Mr.  Clark. 
Mr.  Clark  is  up  to  speed  on  these  matters  as  to  what  the  firm  does 
and  doesn't  have  at  this  point  in  time.  But — ^the  point  is  that — oh, 
one  second. 

[Witness  conferred  with  counsel.] 

What  I  am  trying  to  get  to  is  that  the  original,  the  hard  copy, 
could  have  been  destroyed  in  the  normal  course. 

Mr.  Chertoff.  Could  not  have  been  destroyed  in  the  normal 
course?  Anj^hing  could  have  happened? 

Mr.  Kennedy.  That's  correct.  That's  correct. 

Mr.  Chertoff.  But  the  bottom  line  was  when  the  firm  had  to 
produce  documents  to  the  RTC  or  to  the  Senate,  they  were  not  able 
to  produce  the  printout.  And  the  only  copy  that  has  come  to  light 
is  the  copy  somewhere  in  the  White  House,  and  that's  a  fact. 

Mr.  Kennedy.  Mr.  Chertoff,  that's  my  understanding. 

Mr.  Chertoff.  My  question  to  you  is  this:  From  the  time  period 
you  were  managing  partner,  was  it  considered  remotely  acceptable 
conduct  at  the  law  firm  to  remove  the  only  copy  of  the  firm's  pri- 
vate and  confidential  client  billing  records  outside  of  the  custody 
and  control  of  the  firm? 

Mr.  Kennedy.  As  a  general  matter,  no,  sir. 

Mr.  Chertoff.  That  would  be  highly  inappropriate,  right? 

Mr.  Kennedy.  Yes,  sir. 

Mr.  Chertoff.  And  in  fact,  it  would  pretty  much  outrage  you, 
wouldn't  it? 

Mr.  Kennedy.  I  wouldn't  like  it,  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 
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The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Now  as  I  understand  it,  Mr.  Kennedy,  it  is 
your  testimony  that  this  language  which  so  much  was  made  about 
when  these  notes  were  first  provided,  "Vacuum"  and  then  a  blank 
and  then  "Rose  Law  files,"  and  the  assertion  was  made  in  a  very 
public  way  that  this  showed  that  this  was  a  verb  that  you  were — 
instructions  were  being  given  vacuum  the  Rose  Law  files. 

Now  as  I  understand  your  testimony,  what  transpired  was  a  re- 
port that  there  existed  a  vacuum  in  the  Rose  Law  Firm  files  with 
respect  to  some  of  these  matters;  is  that  correct? 

Mr.  Kennedy.  Well,  my  testimony  is  a  little  broader  than  that, 
Senator  Sarbanes.  It  is  basically  that  anybody  trying  to  deal  with 
Whitewater  in  this  case — let  me  be  sure  that  we  are  clear.  I  am 
not  talking  about  Madison,  I  am  talking  about  Whitewater,  the  cor- 
poration, Whitewater,  the  real  estate  development,  there  was  an 
information  vacuum,  the  records  were  incomplete.  They  were  a 
shambles.  And  so  that's  what  the  vacuum  talks  about. 

Senator  Sarbanes.  Mr.  Lindsey  and  Mr.  Eggleston,  is  that  your 
impression  of  what  the  conversation  was  about  at  that  meeting? 

Mr.  Lindsey.  Senator,  I  remember  there  was  a  conversation  that 
the  records  were  not  very  good.  And  I  don't  remember  the  word 
"vacuum"  ever  being  used,  but  I  do  remember  a  conversation  about 
that  the  records  were  not  good  and  that  you  could  not  reconstruct 
a  lot  of  this.  And  if  you  remember,  you  may  not  remember  the 
Lyons'  Report,  as  a  caveat  puts  in  there,  that  they  were  hampered 
in  their  reconstruction  because  the  records  were  not  very  good. 

Senator  Sarbanes.  Mr.  Eggleston. 

Mr.  Eggleston.  Senator,  that  is  essentially  my  recollection.  I 
don't  remember  the  word  "vacuum"  being  used  at  all  or  not  being 
used.  I  remember  Mr.  Kennedy  talked  about  having  tried  to  look 
into  the  Whitewater  issue  in  1991  or  so  and  couldn't  find  records. 
I  remember  him  talking  about  that  at  the  meeting.  I  don't  specifi- 
cally remember  the  word  "vacuum"  being  used. 

Senator  Sarbanes.  Let  me  ask  each  of  you,  were  any  instructions 
or  directions  or  tasking  given  that  you  would  regard  as  improper? 
And  in  particular,  was  any  tasking  given  that  you  should  use  Gov- 
ernment positions  to  obtain  confidential  information  and  then  pro- 
vide that  to  Mr.  Kendall? 

Mr.  Eggleston.  No,  sir. 

Senator  Sarbanes.  Mr.  Lindsey. 

Mr.  Lindsey.  No,  sir.  But  let  me  answer  it  a  little  bit.  Both  Mr. 
Eggleston  and  Mr.  Kennedy  indicated  that  at  no  time  did  anyone 
imply,  state,  suggest  that  any  documents  be  hidden,  altered,  de- 
stroyed. I  would  simply  agree  with  that,  that  at  no  point  did  any- 
one at  that  meeting  suggest  that.  At  no  point  did  anyone  suggest 
that  anybody  should  use  their  relationship  with  any  agency  or — in 
the  Government  to  get  any  information.  And,  in  fact,  I  have  never 
spoken  to  anyone  at  any  Federal  agency  with  respect  to  the  sub- 
stance of  any  of  these  matters  other  than  the  instance  that  this 
Committee  knows  about  related  to  the  RTCAVhite  House  contact 
issue  that  you  had  hearings  about  over  a  year  ago. 

Mr.  Kennedy.  My  answer  is  no,  Senator  Sarbanes. 

Mr.  Ben-Veniste.  Let  me  ask  you  this.  Obviously  we  had  Mr. 
Clark  here  the  other  day  who  could  have  provided  some  insight  on 
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the  document  destruction  policy,  but  why  don't  you  tell  us  in  gen- 
eral what  a  document  destruction  policy  is. 

Mr.  Kennedy.  Mr.  Ben-Veniste,  most  law  firms,  as  I  suppose  the 
lawyers  in  the  room  know,  in  some  form  or  fashion  have  a  policy 
or  a  procedure  whereby  after  files  reach  a  certain  age,  or  reach  a 
certain  level  of  staleness,  they  are  destroyed,  or  possibly  micro- 
filmed or  disposed  of.  It's  the  nature  of  the  beast,  law  firms  gen- 
erate an  enormous  amount  of  paper  and  you  have  to  do  that. 

Mr.  Ben-Veniste.  Why  do  you  have  to  do  that? 

Mr.  Kennedy.  Well,  I  can  speak  to  this  firm,  but  I  can  speak  to 
sort  of  law  firms  in  general.  In  this  firm  we  were  simply  running 
out  of  room  in  our  remote  storage.  We  simply  did  not  have  enough 
room  to  store  all  the  paper. 

Mr.  Ben-Veniste.  Costs  you  money  to  do  it? 

Mr.  Kennedy.  A  lot. 

Mr.  Ben-Veniste.  If  there  is  no  reason  to  keep  it,  there  is  no 
point  in  spending  the  money;  correct? 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  Now  to  go  back  to  the  files  relating  to  Madi- 
son— you  have  talked  about  the  files  relating  to  Whitewater — files 
relating  to  Madison,  was  there  some  law  in  effect  in  1985  in  Arkan- 
sas about  how  long  you  needed  to  maintain  files? 

Mr.  Kennedy.  No,  sir,  I  don't  recall  such  a  statute. 

Mr.  Ben-Veniste.  Was  there  some  procedure  mandated  by  the 
local  bar? 

Mr.  Kennedy.  No,  sir,  I  don't  recall  such. 

Mr.  Ben-Veniste.  So  this  was  left  up  to  the  individual  law  firms 
to  act  on  the  basis  of  prudence  and  need? 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  So  at  some  point  you  determined  at  the  Rose 
Law  Firm  that  you  ought  to  have  a  policy  with  regard  to  destroying 
files  that  were  unnecessary? 

Mr.  Kennedy.  Mr.  Ben-Veniste,  I  am  going  to  give  you  a  little 
bit  of  a  long  answer  to  your  question.  When  I  became  Chief  Operat- 
ing Officer,  managing  partner,  in  1986,  I  discovered  that:  One,  we 
were  running  out  of  room  at  remote  storage;  two,  we  had  not  been 
dealing  effectively  with  document  destruction,  as  a  matter  of  firm 
policies  or  procedure.  So  I  made  it  one  of  my  priorities  to  get  that 
process  started  and  on  track.  And  that's  one  of  the  things  I  tried 
to  do  during  my  tenure  as  Chief  Operating  Officer. 

Mr.  Ben-Veniste.  What  was  the  basic  policy  you  came  up  with? 

Mr.  Kennedy.  The  basic  policy  is  with  regard  to  client  matters, 
we  developed  lists  of  the  files  that  each  attorney  had  at  remote  and 
we  developed — those  lists  were  delivered  to  the  partners  and  the 
partners  were  asked  to  indicate  which  files  should  be  destroyed, 
which  files  should  be  microfilmed  and  then  destroyed,  or  which 
files  or  portions  thereof  should  be  retained  in  hard  copy  form.  What 
I  attempted  to  do  was  to  get  the  partners  and  the  lawyers,  the  sen- 
ior associates  that  might  have  client  files  open  in  remote  storage, 
to  deal  with  the  proper  destruction  by  designating  files. 

Mr.  Ben-Veniste.  Now,  lawyers,  or  some  lawyers,  tend  to  be 
pack  rats. 

Mr.  Kennedy.  That's  true. 
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Mr.  Ben-Veniste.  In  the  case  of  Mr.  Massey,  he  determined  that 
he  was  going  to  keep  his  original  files  way  beyond  this  policy  of  3 
years. 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  So  that  we  are  fortuitous  that  we  have,  as  a 
Committee,  had  an  opportunity  to  review  Mr.  Masse/s  files  regard- 
ing the  Madison  representation,  and  for  all  of  us  to  determine  that 
there's  nothing  untoward  in  those  files,  that  Mr.  Massey  didn't  do 
anything  wrong,  the  Rose  Firm  didn't  do  anything  wrong,  and  Mrs. 
Clinton  didn't  do  anything  wrong  in  connection  with  the  files  that 
Mr.  Massey  maintained. 

Mr.  Kennedy.  That's  correct. 

Mr.  Ben-Veniste.  It  might  have  been  otherwise  that  those  files 
could  have  been,  and  quite  properly  so,  destroyed  in  the  regular 
course  of  business. 

Mr.  Kennedy.  That  is  correct  also,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  With  respect  to  the  time  records,  the  docu- 
ments which  have  been  produced  most  recently  by  the  White 
House,  it  is  fairly  remarkable,  wouldn't  you  say,  that  those  records, 
which  are  not  essential  records  of  the  Rose  Law  Firm,  have  turned 
up? 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Because,  similarly,  those  documents  could 
have  been  destroyed  8  or  9  years  ago? 

Mr.  Kennedy.  That  is  correct.  Aiid  I  am  going  to  ask  your  indul- 
gence. I  will  give  you  a  little  bit  of  background  there  as  well. 

In  the  1989-90  timeframe,  we  had  an  unfortunate  occurrence. 
Our  accounting  supervisor  passed  away.  We  had  a  new  accounting 
supervisor  come  in.  She  looked  at  the  records  and  said  that  basi- 
cally we  had  a  god-awful  mess  on  our  hands  that  we  had  too  much 
junk.  We  had  records  from  far  too  long.  So  again,  as  part  of  the 
document  destruction  program,  I  instructed  her  to  go  ahead  and 
clean  the  accounting  records  of  the  firm  up  as  well. 

In  addition,  in  1992,  we  went  through  a  conversion  of  our  ac- 
counting software  system,  from  one — I  beg  the  Committee's  indul- 
gence but  you  have  to  understand  that  this  was  a  big  deal — we 
changed  from  one  accounting  software  package  to  another.  And 
that  conversion  was  something  I  was  working  on  when  I  departed 
the  firm,  and  as  part  of  that  process,  we  got  rid  of  a  lot  of  old  ac- 
counting information. 

Mr.  Ben-Veniste.  So,  that,  if  I  understand  your  testimony,  it  is 
both  remarkable  and  fortuitous  because  the  billing  records  that 
have  been  produced  allow  us  to  go  back  in  time,  where  people's 
memories  clearly  could  not  be  terribly  reliable,  and  look  at  the  time 
spent  in  excruciating  detail  to  the  10th  of  an  hour,  and  recorded 
by  Rose  lawyers  in  connection  with  the  Madison  representation. 

Mr.  Kennedy.  Mr.  Ben-Veniste,  it  is  amazing.  It  is  remarkable 
in  that  these  records  could  have  been  destroyed,  absolutely,  in  the 
matter  of  course. 

Mr.  Ben-Veniste.  Let  me  ask  a  question  about  the  material  that 
the  Chairman  showed  you  earlier  with  respect  to  John  Latham's 
statement.  Do  you  have  that  handy  and  could  we  put  that  back  up? 

Mr.  Kennedy.  I  do,  Mr.  Ben-Veniste. 
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Mr.  Ben-Veniste.  Directing  your  attention  to  the  fourth  para- 
graph. Mr.  Latham  said  that,  "The  issue  Rose  worked  on  concerned 
a  broker-dealer  operation  that  was  purchased  by  Madison.  He  said 
that  he  recalled  that  Rose  worked  either  on  the  acquisition  of  the 
broker-dealer  operation,  or  on  legal  aspects  of  the  acquisition  after 
it  had  been  done."  The  broker-dealer  issue  was  not  an  issue  of  an 
acquisition,  was  it? 

Mr.  Kennedy.  I  don't  believe  that  it  was,  Mr.  Ben-Veniste.  As 
you  know,  I  didn't  work  on  the  matter.  I  don't  know  the  ins  and 
outs  of  it,  but  I  don't  believe  it  was  an  acquisition  issue.  It  was, 
instead,  a  regulatory  issue. 

Mr.  Ben-Veniste.  As  to  whether  the  Madison  bank  could  be  li- 
censed as  a  broker-dealer. 

Mr.  Kennedy.  That  is  correct. 

Mr.  Ben-Veniste.  So  Mr.  Latham's  recollection  of  things  when 
he  gave  his  statements  which  was,  in  fact,  July  16,  1995,  that  has 
been  put  forward  here,  is  clearly  erroneous  in  terms  of  what  the 
actual  project  was.  He  has  it  blurred. 

Mr.  Kennedy.  That's  right.  Based  on  what  I  understand  Mr. 
Masse^s  testimony  to  be,  he  has  it  blurred. 

Mr.  Ben-Veniste.  And  with  respect  to  the  question  of  whether 
he  recalled  anyone  from  Rose  working  on  the  preferred  stock  offer- 
ing contemplated  or  proposed  by  Madison,  he  said  he  did  not,  going 
to  the  last  paragraph  on  that  page. 

Mr.  Kennedy.  That  is  correct. 

Mr.  Ben-Veniste.  Therefore,  you  know,  that  is  all  Mr.  Massey 
worked  on,  this  would  be  quite  a  blow  to  Mr.  Massey's  ego,  I  guess, 
but  Mr.  Latham  by  this  time  had  forgotten  all  about  Mr.  Massey. 

Mr.  Kennedy.  It  seems  that  he  had. 

Mr.  Ben-Veniste.  Now  there  was  further  testimony  that  Mr. 
Latham  didn't  have  the  authority  to  engage  attorneys  on  behalf  of 
the  Madison  Bank.  We  have  the  deposition  of  Stephen  Cuffman, 
and  Stephen  Cuffman  apparently  was  a  member  of  the  board  of 
Madison,  and  an  attorney,  and  I  will  simply  read  you  from  page  3 
of  his  deposition  to  Pillsbury  Madison  in  connection  with  the  so- 
called  Stevens'  Report  to  the  RTC.  It  says: 

Question:  Let's  start  with  your  legal  work.  When  was  the  first  time  you  did  any 
legal  work  for  Madison? 

Answer:  That's  how  I  came  in  contact  with  Madison  I  believe  late  1983,  early 
1984.  In  that  timefi-ame  I  began  to  do  work  for  Madison. 

Question:  And  how  did  it  come  to  be? 

Answer:  John  Latham.  I  am  not  sure  what  his  title  was,  but  he  became  CEO  with 
Madison.  He  was  a  friend  and  he  and  I  worked  together  at  the  Public  Service  Com- 
mission. He  began  to  refer  v/ork  to  me.  Did  progressively  more  over  the  next  couple 
of  years. 

So  contrary  to  the  reflected  wisdom  that  we  have  been  operating 
under  for  the  last  week,  apparently  Mr.  Latham  also  forgot  that  he, 
in  fact,  had  authority.  So  the  issue  that  was  put  to  you  of  how  did 
this  matter  come  to  the  Rose  Law  Firm  that  Mr.  Massey  worked 
on  and  Mrs.  Clinton  became  billing  partner  of,  seems  to  have  been 
an  effort  by,  as  Mr.  Massey  testified,  his  ability  to  pitch  Mr. 
Latham  following  Mr.  Latham's  inquiry  about  technical  matters  re- 
garding securities  law,  a  mention  by  him  to  Mr.  Massey  to  Mrs. 
Clinton  that  he  was  doing  this,  and  could  she  talk  to  Mr. 
McDougal.  And  lo  and  behold,  the  very  matter  that  Mr.  Massey  has 
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pitched  Mr.  Latham  on  comes  into  the  firm,  as  the  first  matter  for 
Madison. 

Mr.  Kennedy.  That  is  correct,  Mr.  Ben-Veniste.  I  mean  that  is 
what  it  appears  to  be. 

Mr.  Ben-Veniste.  Is  there  anything  untoward  or  improper  or 
surprising  that  an  enterprising  young  associate  at  the  Rose  Law 
Firm  in  1985  would  attempt  to  try  to  get  business  into  the  firm? 

Mr.  Kennedy.  He  was  absolutely  encouraged  to  do  so. 

Mr.  Ben-Veniste.  I  have  nothing  fiirther,  thank  you. 

The  Chairman.  I  will  not  revisit  that.  I  will  spare  everybody  the 
pain  of  going  over  Mr.  Massey's  testimony,  but  it  certainly  is  incon- 
sistent with  the  summary  that  was  completed.  He  would  have  re- 
called if  he  brought  the  client  in,  and  he  indicated  that  he  had  no 
recollection,  and  it  is  a  ridiculous  stretch. 

Now  let  me  go  over  this  for  the  last  time  because  I  find  your  in- 
terpretation, given  what  is  contained  in  the  notes  submitted  to  us, 
difficult  to  understand.  "Vacuum  Rose  Law  files."  We  have  no  dis- 
pute that  that's  what  that  says,  "Vacuum,  blank,  Rose  Law  files." 
Is  that  correct? 

Mr.  Kennedy.  Yes,  sir,  but  they  are  not  an  integrated  phrase. 

The  Chairman.  I  understand,  but  this  is  what  appears  in  your 
notes.  Is  that  right? 

Mr.  Kennedy.  Do  these  words  appear  in  my  notes?  Yes,  they  do, 
Mr.  Chairman. 

The  Chairman.  As  I  read  them? 

Mr.  Kennedy.  Not  if  you  run  them  together  as  a  single  phrase, 
no,  sir. 

The  Chairman.  In  other  words,  you  want  me  to  continue  then 
with  Whitewater  documents,  or  Whitewater  DC?  What  is  that, 
WWDC? 

Mr.  Kennedy.  Whitewater  Development  Corporation. 

The  Chairman.  Development  Corporation  documents,  right? 

Mr.  Kennedy.  Right. 

The  Chairman.  Docs,  documents? 

Mr.  Kennedy.  Docs,  yes,  sir. 

The  Chairman.  Does  that  stand  for  documents? 

Mr.  Kennedy.  It  does. 

The  Chairman.  I  thought  you  might  have  a  new  interpretation. 
That's  why  I  wanted  to  be  sure. 

Mr.  Kennedy.  Sorry  to  disappoint  you,  Mr.  Chairman. 

The  Chairman.  You  don't  disappoint  me,  not  at  all.  The  next  one 
is  "subpoena,"  right? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  So,  referring  to  the  Rose  Law  files,  vacuum, 
Whitewater  documents,  subpoena,  your  contention  is  that  these 
files  were,  and  you  meant  that  they  were  incomplete,  that  they 
were  not  good.  I  am  using  words  that  you  just  used  in  the  course 
of  describing  what  you  meant,  that  they  were  in  a  shambles;  is  that 
correct? 

Mr.  Kennedy.  The  Whitewater  documents?  Yes,  sir. 

The  Chairman.  Then  why  didn't  you  say  they  were  incomplete? 
You  see,  Mr.  Kennedy,  when  you  are  summarizing,  for  you  to  say 
vacuum,  why — incomplete,  shambles,  not  good,  now  you  suggest 
that  at  this  point  that  the  word  "vacuum"  should  be  taken  in  a  to- 
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tally  different  context.  There  was  a  vacuum?  No  explanation.  Then 
we  go  down  to  the  second  line.  "Documents"  underlined,  under- 
lined, "never  go  out."  Why  did  you  make  that  point? 

Mr.  Kennedy.  The  phraseology  is  "never  know  go  out,"  Mr. 
Chairman. 

The  Chairman.  Why? 

Mr.  Kennedy.  Because  there  was  a  discussion  about  how  the 
Whitewater  documents — and  again,  we  are  not  talking  about  Madi- 
son files — were  delivered  from  the  Rose  Law  Firm  to  the  campaign. 

The  Chairman.  And  then  we  say  again  it  is  not  "quietly,"  be- 
cause you  see,  if  you  gave  the  interpretation  as  first  translated  by 
yourself,  that  you  typed  "quietly,"  you  read  this,  very  clearly,  say- 
ing, "get  them  out  quietly." 

Mr.  Kennedy.  Mr.  Chairman,  there  is  a  question  mark  in  the 
hole,  in  other  words,  in  parentheses  outside  the  word  quietly,  is 
there  not?  Yes,  there  is.  OK.  And  that  was  an  indication  by  me  to 
my  counsel  that  I  did  not  know  what  that  word  was. 

The  Chairman.  OK.  "Vacuum  Rose  Law  files,"  "Whitewater  docu- 
ments," we  are  talking  about  those  at  this  1993  meeting;  is  that 
correct? 

Mr.  Kennedy.  We  are  talking  about  the  Whitewater  documents? 
Yes,  sir. 

The  Chairman.  In  other  words,  your  interpretation  now  is  that 
we  are  talking  about  those  documents  and  this  is  in  1993,  the  docu- 
ments that  exist  are  Whitewater  documents;  is  that  correct? 

Mr.  Kennedy.  Mr.  Chairman,  I  don't  understand  your  question. 
Would  you  restate  it,  please? 

The  Chairman.  Yes.  The  notes  were  taken  at  the  1993  meeting? 

Mr.  Kennedy.  That's  correct. 

The  Chairman.  November  5;  right? 

Mr.  Kennedy.  That's  correct. 

The  Chairman.  You  are  talking  about  the  condition  of  these  files; 
is  that  correct? 

Mr.  PCennedy.  The  condition  of  the  Whitewater  document  files, 
yes,  sir. 

The  Chairman.  Yes.  Well,  there  weren't  any  Whitewater  docu- 
ment files  in  the  Rose  Law  Firm  at  that  time,  were  there? 

Mr.  Kennedy.  In  1993? 

The  Chairman.  Yes. 

Mr.  Kennedy.  No,  sir,  I  don't  believe  so. 

The  Chairman.  So  why  would  you  put  "Rose  Law  files"?  There 
are  none  there. 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  No.  Wait  a  minute.  You  first  tell  me — let  me  ex- 
plain and  then  I  will  give  you  every  opportunity  to  answer  the 
question. 

If  you  are  referring  to  incomplete  Whitewater  documents  that 
you  have  in  your  possession,  that  the  campaign  has  that  are  incom- 
plete, why  do  you  refer  to  the  Rose  Law  files  when  there  are  no 
Whitewater  Rose  Law  files  at  this  time? 

Mr.  Kennedy.  Mr.  Chairman,  those  files  existed  at  one  time.  The 
Whitewater  files  were  Rose  files  when  they  were  in  my  possession 
when  I  was  performing  legal  work  for  Mrs.  Clinton.  And  regardless 
of  how  you  or  anyone  else  want  to 
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The  Chairman.  So  you  are  reflecting — no,  wait,  this  is  important. 
Are  you  now  saying  that  you  were  reflecting  on  a  time  when  you 
saw  those  files? 

Mr.  Kennedy.  When  you  say  "reflecting,"  what  are  you  talking 
about,  Mr.  Chairman? 

The  Chairman.  At  this  meeting,  who  talked  about  these  files— 
you  are  taking  notes  now.  Was  this  your  observation?  Whose  obser- 
vation was  this,  "Vacuum  Rose  Law  files,  WWDC  documents,  sub- 
poena?" Was  this 

Mr.  Kennedy.  As  Mr.  Eggleston  testified,  it  was  me  talking. 

The  Chairman.  Did  you  talk  at  any  other  time  during  this  meet- 
ing that  you  recall  that's  reflected  in  your  notes? 

Mr.  Kennedy.  I  believe  so,  yes. 

The  Chairman.  Yes.  So  you  are  talking  now? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  What  did  you  say?  Let  me  hear  what  you  said. 

Mr.  Kennedy.  I  said  that  we  had  an  information  vacuum,  that 
we  were  dealing  in  a  vacuum  when  you  tried  to  deal  with  the  sub- 
stantive corporate  records  of  Whitewater,  and  I  was  trying  to  con- 
vey that  to  Mr.  Kendall. 

The  Chairman.  Indeed,  at  that  time,  were  there  any  Whitewater 
files  in  the  law  firm  that  you  knew  of? 

Mr.  Kennedy.  These  documents  I  was  referring  to?  No,  sir. 

The  Chairman.  There  weren't  any  there. 

Mr.  Kennedy.  There  were  at  one  time. 

The  Chairman.  But  you  are  now  talking  in  1993  about  docu- 
ments that  were  at  the  Rose  Law  Firm,  right? 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  If  they  weren't  Rose  Law  files  that  encompass  all 
of  Madison,  then  they  were  files  that  talked  about,  and  I  am  will- 
ing to  concede,  Whitewater,  so  they  were  Whitewater  documents; 
is  that  right? 

Mr.  Kennedy.  Mr.  Chairman,  you  keep  trying  to  say  that  we  are 
talking  present  tense.  I  was  talking  past  tense. 

The  Chairman.  Well,  then  let  me  pin  it  down. 

Mr.  Kennedy.  By  all  means. 

The  Chairman.  When  is  the  last  time  that  you  saw  the  White- 
water files  at  the  Rose  Law  Firm? 

Mr.  Kennedy.  In  1992. 

The  Chairman.  When  in  1992? 

Mr.  Kennedy.  February,  I  believe,  would  be  the  last  time  I  saw 
them  in  1992,  but  I  don't  remember  specifically. 

The  Chairman.  So  you  saw  them  in  February,  Whitewater  files, 
specifically? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  How  did  you  happen  to  see  them? 

Mr.  Kennedy.  I  had  them  in  my  possession. 

The  Chairman.  What  did  you  do  with  them,  because  they  are 
missing  from  the  firm  now? 

Mr.  Kennedy.  Mr.  Chairman,  I  had  them  in  my  possession  in 
furtherance  of  legal  work  I  was  asked  to  do  by  Mrs.  Clinton. 

As  the  Whitewater  real  estate — excuse  me,  Whitewater  Real  Es- 
tate Development  became  an  issue  in  the  campaign  I  was  asked  to 
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make  them  available  to  the  campaign,  which  I  did.  And  at  some 
point  they  were  physically  delivered  to  the  campaign  in  1992. 

The  Chairman.  Now,  we  are  making  some  progress. 

Mr.  Kennedy.  I  testified  about  that  previously,  Mr.  Chairman. 

The  Chairman.  Let  me  ask  you  about  this.  You  saw  them  in 
1992,  you  were  working  on  it,  you  were  given  these  files. 

Mr.  Kennedy.  I  had  these  files  in  my  possession  in  1992. 

The  Chairman.  Who  did  you  turn  them  over  to? 

Mr.  Kennedy.  I  made  them  available  on  at  least  one  occasion, 
maybe  a  couple  of  others,  to  a  lawyer  associated  with  the  campaign 
named  Loretta  Lynch. 

The  Chairman.  When  you  say  you  made  them  available  and  then 
at  another  time,  will  you  explain,  what  do  you  mean  by  "made 
them  available"?  Did  you  make  copies  of  them  or  did  you  turn  them 
over  physically? 

Mr.  Kennedy.  I  did  not  do  either  one. 

The  Chairman.  Would  you  tell  me  what  you  did? 

[Witness  conferred  with  counsel.] 

Mr.  Kennedy.  What  I  did  is  she  came  to  the  law  firm,  put  her 
in  a  conference  room. 

The  Chairman.  This  is  Loretta  Lynch? 

Mr.  Kennedy.  Yes. 

The  Chairman.  Would  this  be  about  February? 

Mr.  Kennedy.  I  believe  so,  Mr.  Chairman,  but  I  don't  know  for 
a  fact. 

The  Chairman.  Early  February? 

Mr.  Kennedy.  Early,  late  February;  sometime  in  February. 

The  Chairman.  That  comports  with  some  things  we  know.  Let's 
continue.  What  happened? 

Mr.  Kennedy.  Put  her  in  a  conference  room,  brought  the  files 
down,  said  Loretta,  here  they  are.  Left  and  let  her  do  her  job. 

The  Chairman.  Let  her  copy  them? 

Mr.  Kennedy.  I  can't  recall  that  she  made  copies  at  that  point 
in  time,  but  she  may  have.  I  can  state  with  some  degree  of  cer- 
tainty she  did  not  copy  all  of  them,  no,  sir. 

The  Chairman.  She  may  have  copied  some? 

Mr.  Kennedy.  She  may  have  copied  some. 

The  Chairman.  At  some  point,  she  was  done  with  her  work  and 
she  left  the  office. 

Mr.  Kennedy.  That  day?  Yes,  sir. 

The  Chairman.  Well,  I  don't  know,  maybe  it  took  a  day  or  two 
days.  How  long  did  it  take?  Do  you  recall? 

Mr.  Kennedy.  As  I  say,  Mr.  Chairman,  I  don't  recall  if  this  was 
one  time  or  several  times. 

The  Chairman.  You  mean 

Mr.  Kennedy.  She  left  the  office  and  the  files  remained  with  me. 

The  Chairman.  I  am  not  asking  over — these  are  not  trick  ques- 
tions. I  wanted  to  get  to  after  Loretta  Lynch  came  once  or  twice 
to  review  the  files — ^you  are  not  quite  sure  how  many  times,  but 
she  reviewed  them — she  left  them  in  your  possession;  correct? 

Mr.  Kennedy.  Correct. 

The  Chairman.  What  did  you  do  with  them  then? 

Mr.  Kennedy.  Held  on  to  them. 

The  Chairman.  Well,  you  held  on  to  them  all  through  1992? 
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Mr.  Kennedy.  No,  sir,  I  did  not. 

The  Chairman.  Did  there  come  a  point  in  time  when  you  gave 
them  to  someone  else? 

Mr.  Kennedy.  No,  sir.  That  did  not.  I  will  go  on  and  give  you 
the  explanation  so  you  won't  have  to  ask  follow-up  questions.  In — 
sometime  in  1992,  either  February  or  March,  I  went  away  on  a 
trip.  My  family  came  with  me.  I  came  back  on  a  Sunday.  There  was 
a  message  on  my  answering  machine  from  Mrs.  Clinton  from  the 
night  before,  a  Saturday.  The  message  was  that  she  was  trying  to 
get  in  touch  with  me  because  the  Whitewater  documents  that  I  had 
in  my  possession  needed  to  go  to  the  campaign.  She  asked  me  to 
call  as  soon  as  I  got  the  message.  I  immediately  tried  to  get  in 
touch  with  her.  I  could  not.  She  was  gone  somewhere  on  the  cam- 
paign trail.  When  I  came  to  the  firm  the  next  day.  Sue  Cathey- 
Jones  came  to  me  and  told  me  a  story. 

The  Chairman.  Who  is  Sue  Cathey-Jones? 

Mr.  Kennedy.  She  was  a  paralegal  that  was  assisting  me  in  the 
representation  of  the  Clintons.  The  story  was  this 

The  Chairman.  And  this  is — around  February,  sometime? 

Mr.  Kennedy.  February  or  March  1992. 

The  Chairman.  OK. 

Mr.  Kennedy.  She  said  that  she  had  received  a  similar  phone 
call  from  someone,  I  don't  remember  if  it  was  from  Mrs.  Clinton  or 
somebody  else  on  Mrs.  Clinton's  staff,  I  do  not  know  the  answer  to 
that.  But  she  had  received  a  similar  phone  calling  saying  that  the 
Whitewater  document  files  needed  to  go  to  the  campaign. 

She  loaded  up  with  her  husband,  came  down  to  the  firm  to  get 
the  files  and  deliver  them  to  the  campaign.  When  she  came  they 
were  gone.  She,  not  knowing  what  else  to  do,  then  walked  the  ap- 
proximate block  and  a  half  from  the  law  firm  to  the  campaign 
headquarters  and  found  that  the  files  had  previously  been  deliv- 
ered. But  she  did  not  know  by  who,  and  neither  do  I. 

The  Chairman.  You  never  pursued  who  delivered  the  files? 

Mr.  Kennedy.  Mr.  Chairman,  I  didn't  have  any  reason  to.  They 
were  at  the  campaign.  That's  where  they  needed  to  be. 

The  Chairman.  Mr.  Kennedy,  I  am  not — ^you  told — she  knew  ob- 
viously— Ms.  Jones  had  worked  on  this  matter  so  she  knew  where 
these  files  were? 

Mr.  Kennedy.  I  don't  know  if  Mrs.  Clinton  knew. 

The  Chairman.  I  don't  mean  Mrs.  Clinton.  I  am  saying  Ms. 
Jones,  your  assistant? 

Mr.  Kennedy.  Yes,  absolutely. 

The  Chairman.  So  I  am  just  trying  to  establish  that  the  files 
were  in  their  normal  place.  Look,  I  think  you  have  testified  to  this 
in  depositions. 

Mr.  Kennedy.  That  is  correct,  Mr.  Chairman. 

The  Chairman.  This  is  the  first  that  I've  been  apprised  of  this, 
and  I  do  not  fault  you  in  any  way,  but  I  am  trying  to  put  together 
a  picture.  I  think  this  is  the  first  time  that  I  have  learned  of  the 
manner  in  which  the  Whitewater  files  left  the  possession  of  the  of- 
fice and  that's  what  I  am  attempting  to  find  out. 

Mr.  Kennedy.  Mr.  Chairman,  I  will  help  you  any  way  I  can.  I 
will  answer  any  question  you  got,  but  I  did  testify  to  this  in  deposi- 
tion before  this  Committee  on  July  11. 
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The  Chairman.  Mr.  Kennedy,  I  am  in  no  way  suggesting  that 
you  didn't.  I  brought  it  out  because  I  have  been  apprised  of  that. 
What  I  am  attempting  to  do  is  to  get  the  picture,  get  the  facts, 
that's  it.  And  you  see,  again,  it  goes  back  to  the  question  of  what 
files,  what  documents.  You  see,  the  Whitewater  documents,  they 
are  not  at  your  firm  anymore.  They're  not  there. 

Mr.  Kennedy.  That's  correct,  Mr.  Chairman.  In  1993,  they  were 
not.  In  1992,  they  had  been. 

The  Chairman.  I  understand.  Aren't  we  recapitulating  every- 
thing? And  you  say,  "Vacuum"  and  "the  Rose  Law  files."  I  can  un- 
derstand incomplete,  shambles,  no  good,  insufficient  information, 
but  then  when  I  see  "Vacuum  Rose  Law  files,  Whitewater  docu- 
ments, subpoena,"  and  "Documents  never  know  go  out,"  I  have  to 
come  back  to  this  situation  where  we  heard  testimony  from  your 
former  associate  and  partner,  Mr.  Massey.  And  he,  I  think,  in  char- 
acterizing his  testimony  it  would  not  be  unfair  to  say  that  he  was 
surprised  and  disappointed  that  the  files  were  copied  and  given  to 
the  campaign.  That  was  his — I  am  not  talking  about  the  White- 
water. I  am  talking  about  the  files  as  it  related  to  Madison,  you 
see?  That's  why,  this  comes  up  the  Rose  Law  files,  in  connection 
with — leads  some  to  say,  well,  yes,  that's  true.  And  then  those  files 
disappear  were  it  not  for  Mr.  Massey's  retaining  a  copy  and  then 
the  manner  in  which  the  billing  records  turned  up  in  the  White 
House,  again  with  Mr.  Foster's  notations,  brings  about  a  greater 
deal  of  confusion.  What  we're  trying  to  do  is  piece  this  together. 

Now  sometimes  it  may  be  difficult  for  some,  including  the  Chair- 
man, to  put  this  all  together.  To  the  extent  that  we  put  people 
through  all  this  painstaking  and  excruciating  detail,  it  is  because 
there  are  so  many  blanks.  Some  may  result  from  the  passage  of 
time  and  normal  occurrences.  I  don't  dispute  that.  Some  may  come 
by  way  of  faulty  memory,  which  is  natural.  Some  may  not  come  by 
those.  We're  attempting  to  rectify  the  inconsistencies  and  put  this 
picture  together.  It's  a  job  that  we  have  to  do.  And  sometimes  it's 
not  a  pleasant  one,  but  I  want  to  thank  all  of  you  gentlemen 

Senator  Sarbanes.  Mr.  Chairman,  I  have  a  question. 

The  Chairman.  Certainly.  But  I  would  like  to  thank  all  of  you 
for  your  participation  today.  Now,  I'm  going  to  yield  to  Senator  Sar- 
banes for  his  questions  and  his  observations. 

Senator  Sarbanes.  Mr.  Kennedy,  first  do  you  have  those  notes? 
Can  we  put  that  exhibit  back  up  on  the  machine?  The  one  that  was 
just  there? 

Mr.  Ben-Veniste.  535. 

Senator  Sarbanes.  Mr.  Kennedy,  I  listened  to  the  Chairman  very 
carefully  and  he  moved  from  Whitewater  documents  to  Madison 
files,  and  I  want  to  come  back  to  Whitewater  documents  because 
I  want  to  be  very  clear  about  this.  Now,  your  reference  here  is  to 
Whitewater  documents;  is  that  correct? 

Mr.  Kennedy.  That  is  correct. 

Senator  Sarbanes.  And  not  to  Madison  files? 

Mr.  Kennedy.  No,  sir. 

Senator  Sarbanes.  When  you  got  the  Whitewater  documents, 
was  there  an  information  vacuum  in  those  Whitewater  documents? 

Mr.  Kennedy.  Absolutely,  Mr.  Chairman. 

Senator  Sarbanes.  And  is  that  what  you're  referring  to  here? 
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Mr.  Kennedy.  Yes,  sir. 

Senator  Sarbanes.  So  in  the  Rose  Law  files  when  you  had  the 
Whitewater  documents  there,  there  were  missing — I  think  you  said 
those  files  were  a  shambles  or  something? 

Mr.  Kennedy.  That  is  correct.  Senator  Sarbanes. 

Senator  Sarbanes.  All  of  the  questions  the  Chairman  put  to  you 
were  put  to  you  in  depositions  both  back  in  the  summer  and  again 
yesterday,  were  they  not? 

Mr.  Kennedy.  That  is  correct. 

Senator  Sarbanes.  This  is  not  new  material.  This  is  all  material 
which  the  Committee  has  heretofore  received  from  you.  Correct? 

Mr.  Kennedy.  That's  correct,  Senator  Sarbanes. 

Senator  SARBANES.  Now  on  the  Whitewater  documents,  who  was 
your  client  in  dealing  with  those  Whitewater  documents? 

Mr.  Kennedy.  Mrs.  Clinton. 

Senator  Sarbanes.  So  she  was  a  client? 

Mr.  Kennedy.  Yes,  sir. 

Senator  Sarbanes.  And  under  all  the  theories  that  have  been  ad- 
vanced here  today,  she  was  entitled  to  those  documents;  correct? 

Mr.  Kennedy.  Yes,  sir,  she  could  tell  me  what  to  do  with  them. 

Senator  Sarbanes.  I  gather  she  sought  them  because  a  lot  of 
questions  were  being  raised  to  the  campaign  and  she  wanted  to  get 
them  to  the  campaign  so  they  would  be  in  a  position  to  answer 
those  questions;  is  that  correct? 

Mr.  Kennedy.  That's  my  understanding.  Senator. 

Senator  Sarbanes.  Now,  I  take  it  that  the  "never  know  go  out" 
there  refers  to  the  thing  you  just  recounted  about  how  did  the  doc- 
uments that  were  there  when  you  went  on  vacation  then  move  out 
of  the  firm;  is  that  correct? 

Mr.  Kennedy.  To  this  day,  I  do  not  know,  to  this  day,  how  the 
files  got  from  the  Rose  Law  Firm  to  the  campaign.  I  don't  know  the 
answer  to  that. 

Senator  Sarbanes.  But  in  any  event,  if  Mrs.  Clinton  wanted 
them  to  go  to  the  campaign,  that's  where  they  should  have  gone. 
She's  entitled  to  direct  those  files  to  wherever  she  chose  to  direct 
them.  Is  that  not  the  case? 

Mr.  Kennedy.  Absolutely,  Senator  Sarbanes. 

Senator  Sarbanes.  All  right. 

The  Chairman.  Again,  let  me  go  to  the  point  that  Senator  Sar- 
banes mentioned  because  there  is  confusion  here.  Look  at  that  un- 
derline, the  second,  where  it  says,  "Documents."  You're  referring  to 
the  Whitewater  documents  there? 

Mr.  Kennedy.  Yes,  sir. 

The  Chairman.  "Never  know  go  out."  Huh?  Now  what  did  you 
mean  by  that? 

Mr.  Kennedy.  Exactly  what  I  testified  about. 

The  Chairman.  Tell  me. 

Mr.  Kennedy.  Sir? 

The  Chairman.  Tell  me. 

Mr.  Kennedy.  I've  done  so.  I'll  do  it  again. 

The  Chairman.  Yes. 

Mr.  Kennedy.  No  one  knew  how  the  documents  had  gone  out 
from  the  Rose  Law  Firm  to  the  campaign. 

"The  Chairman.  But  you  knew  they  went  to  the  campaign? 
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Mr.  Kennedy.  Yes,  sir,  I  did. 

The  Chairman.  Wouldn't  you  note  that  those  documents  were  at 
the  campaign  at  this  meeting? 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  I  see  "Rose  Law  files,"  I  see  "vacuum,"  then  I 
see — "never  know  go  out,"  but  they  did  go  out,  and  you  knew  they 
went  out  at  the  direction  of  Mrs.  Clinton.  Isn't  that  true? 

Mr.  Kennedy.  Mr.  Chairman,  I 

The  Chairman.  But  you  did  know  they  went  out  at  the  direction 
of  Mrs.  Clinton? 

Mr.  Kennedy.  I  know  they  arrived  at  the  campaign.  I  do  not 

The  Chairman.  And  you  knew  that  Mrs.  Clinton  asked  for  them? 

Mr.  Kennedy.  I  know  that  Mrs.  Clinton  was  seeking  them,  yes. 

The  Chairman.  OK.  So  that's  why  I  have  difficulty  understand- 
ing why  you  would  put  "never  know  go  out."  If  you  said,  "don't 
know  who  sent  them  over."  But  this  says,  "never  know."  Never 
know,  what  do  you  mean? 

Mr.  Kennedy.  Mr.  Chairman,  if  you  take  notes,  the  word  "how" 
is  missing  from  that  phrase.  You  never  know  how  they  went  out. 
I  don't  know  to  this  day  how  they  went  out. 

The  Chairman.  You  didn't  say  they  went  to  the  campaign.  I 
mean,  wouldn't  you  say  where  those  notes  were? 

Mr.  Kennedy.  Mr.  Chairman 

The  Chairman.  That  is  followed  by  "quality." 

Mr.  Kennedy.  The  quality  of  the  files  was  horrendous.  At  this 
meeting  I  am  certain  that  I  told  Mr.  Kendall  and  the  assembled 
group  that  they  had  gone  to  the  campaign  but  I  didn't  know  how. 

The  Chairman.  There's  no  reference  there  and  there's  no  refer- 
ence that  Mrs.  Clinton  asked  for  them.  Isn't  that  unusual? 

Mr.  Kennedy.  No,  sir. 

The  Chairman.  It  wouldn't  be? 

Mr.  Kennedy.  No,  sir. 

The  Chairman.  If  the  First  Lady  had  requested  that  these  files 
be  sent  over  to  the  campaign  and  you  have  vivid  recall  that  she 
called  you  and  you  were  gone  on  vacation  and  Ms.  Jones  went  to 
look  for  them  but  they  weren't  there? 

Mr,  Kennedy.  Mr.  Chairman,  I  was  not  trying  to  sort  of  recite 
in  the  notes  this  whole  story.  There  was  no  need  to.  I  wasn't  asked 
to.  We  were  moving  on. 

The  Chairman.  OK,  I  understand. 

Again,  I  want  to  thank  the  witnesses  and  I  want  to  thank  the 
Ranking  Member  for  giving  us  the  opportunity  to  explore  in  the 
depth  what  we  thought  necessary. 

We  stand  in  recess  until  Thursday. 

[Whereupon,  at  6:28  p.m.,  the  hearing  was  adjourned.] 

[Appendix  supplied  for  the  record  follow:] 
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AsJced    for  records  of  Capital   Services  Manaqeinent--S8rc' 
David    Hal«    -    inUlcted 

Inflate     MW-qualify     for     additional     loan        authority- 
borrowed  securities  and  then  returned 

David   Mal«:    proffer— false    statement    filed   88/89 
Two   instances 

•85/'86:     urging      of      politicians     made      loans     not 
repaid   --   needed  additional   loan  authority 

Clinton:      encouraged    loan    to   McOougal    and  JGT  wife 
CSH  made  loans   to  JGT 

Tried  to   sell   to  USA- 

Th«n   to   Gerth   of  MYT   -   Denied   conversation-Loan 

Editors 

DH   -   non-LR  story 

McOouqal   also  denied 

III.        RTC  referral  u/r/t  McOougal 

Included   a    reference    to    4    campaign    cnecks 
4/8 S        BC  personally 

Campaign  Committee 

3    checks  written   on  Madison— all    $3,000 

4th      check      on      HcDougal      personally— signed     by      Susan 
KcOougal 

Log  Patten: 

David   H«l^ 

Tunnel    at    Capitol — Clinton    says    McO    will    call    you-OH-hope 
you'll  help  en 

145  street     Trailer  -  Jogging  Shorts 

Shopping   Malls    -   Clinton   says  do   you   Icnov  what  bitch  Susan 
did  with  Bon«y-sed 

Clinton  denies   any  of   3   occurrences 

McO   denies 

now    lunch    in    reiiti^ur»ni^ 
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Jeff  Gerth 

"Halo  did   QffidaviL   -   NYT  backed   away" 


S^eve  Smith    filed    Cor   BR 

Bought  BanJc  of  Kingston  with  McOougal 

Hcoougal   in  business  with  JGT  -  Madison 

JWF 


HcOougal:  "Powers  of  Atty"  Not  get  info  needed 

Cec  more  invoived--wind  down 
Only  lines  of  coanunication  through  Sam  Huer 

Arrange  for  50%  interest 

Jtm  Blair 


June  -  LR  Acct 

Tax  returns  had  not  b<*«"  filed 

VF  agreed  have  Does  prepared  and  delivered  to  McOougal 

Turn  over  Corp  Records 

June.  1993  -  VT   tax  returns 

Sent  Directly  from  Acct  to  HcOougal 
Xssuaehave  been  filed 

90/91Brown,  Rogers  &  Co 

YQlv  Redden 

<;ii  neons  Acct 

3/4  Tiwea        Huer      Blair  Contact 
Hu«r 
2/3.  1992         Have  1 
Involved  w/  VF 

Try  to  arrange  sale 

Blair  could  have  lcnowl<»dg« 
Could  be  source  of  money 
to  allow  McO  to  purchase  stock 
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Nominal   &   respectable   *  Out  of   t?ia  LU 

-Jim  Hamilton 
-Webb  Hubbell 

-Blair.    Jim 

-Loretta    Lynch    -   H«lp«d    Reconstruct 

-Susan  Thomases 
-Charles  James 

-Jla  Lyon  has  wor)cpap«rs 

-Betsy  wrignt/Hubbell   Docs 

-Return   Docs    to  Dave   Kendall 

corporate  Records  -  Not  to  McDougal  bee  BW 

HSCZELZ:    -   t.or«t.  organized      cnarles  James 

• Acct    for    w'' 

pntyfie   Docs:    Recorded 

Loan   Docs: 

w     t     Tsikoff;  Referrals     i.-.c.uCc 

-Knowledge    of     referral     -    c.rth     &     i*i!«=f- 
campaign  checks  Hn    if-ow 

,p.vld  Hale   ^   RTC  -  never  got  press  good  answers 

Wp   —   campaign   checXs 

WW 

David  Hale  did  make  a  53  05'°°° J-?!^^f cfSom^l? 
jia  MCO  says  purchase   land  i"  Pulaski 

purchased   in   name  o£  WW    In    10/86  , ,„„enc 

'  „^      ^„     rr-aat      so      Land      Oevelepment 

Two     months     later     -     w«OC     to     Gra^t 

company 

i.ln   WW    because"    Sam  Huer    -    '"'•S^a^^^ 

►  v.,»-    w<»ra    losses     i"    '"'^ 

McD:         told  one   F^^^  .P««°"   ^S^offset 
hoping   that  gam  would  be   offset 

..Clintons    aigh    over'    SM    "^"<=       '    ^o 
rejected    it   -   xfer   to   So    Land    Dev   co 

Old  not   xfer  the  ratge 
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Ip   sued   WW   because   on    the   mtge 

S230.O0O    rt-»ficioncy 

Post: 

ai  -  wrap  up  wvDC  by  end  of  the  year 
McOouaal  -  aold  all  tne  lots 

5/85  Ozar)c  Air  xaction 

24  Lots  -  535,000 
1979  Pip«r  Seminole 

Plane  sold  -  Madison  Guaranty  for  S25,000 

McOougal  took  025,000  as  a  Conunission 

Plane  sold  to  Seth  Ward  -  WH  father  in  law 
and  then  to  Central  Flying  Service 

•t-Trace  through  FAA  in  Oklahoma  City  -  whose  on 
the  airplane 

♦  After  did  reconstruction   2/3,  1992 

Wrote  Clinton  letter  -  attached  is  accts  rept 

-Pat  McCarthy  &  Assoc.  Oenvar,  Colo 
♦-Add'l  inro  -  add'l  schedule  -  add '  1  problems 

Long  Ver 
♦RLr  -  Madison  Guaranty  -  Retainer  at  52,000  per  month 

ANN  *  Check  drawn  on  wwoc  -  payable  to  HRC 

Bemie  +  Believe  that  it  believes  prob.  represents 
conCirmed  payment  of  52,000  I  of  months  for  17  months 

[IS  months  for  $2,000  per  month  -  Retainer] 
Webb  Hubbell 

End  of  '86  -  asked  for  records 

-  McOougals  say  that  all  of 
Corp  records  to  HRC 

Issue  in  campaign  -  86  -  Records  to  HRC 

RLF  -  Campaign  Jin  Lyons 

Loretta  Lynch 
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-Betsy  Wright  had  those  Records  -  Took  era  hom« 
-Detsy  wrignc 

WH  retrieved  -  records  from  BW 

Been  at  wH  -  Sent  files  related  to  WW 

Make  a  more  co«pl«t«  roconatruction 

cnarles  James  -  subpoenaed  w/SBIC  »atter 
Relate  to  $  going  into  ww 

GJ  indicted  Hale  -  Ersss  "y«  ^^^^   «  continue  investigation 

RTC  -  people  trying  to  get  BC  and  JGT 

-  story  of  a  referral  by  RTC  regarding 
indictment  of  JCT  -  Chuck  Banks 
re j  ected 

»  -«  T^u  files         WWDC  Docs  -  subpoep^ 
Vacuun    Rose  L«w  CAies         "  - 

•  Oocumenis  -  nJiYf  ^"°^  q°  °"^ 

<;i,isan   ffcDouqal: 

*^<eDouo?is   accr   ^t  Madison  -   two  (ilffpr^Pt.  c.D 

•  IP   file  pcrtial   releases  ci   ti:e  ntge 

Charles   Peacock  -  proceeds  went   '"«  Charles 
ror  Clinton  campaign  -   85 

made  a  donation    (?)  . 

Charles   Peacock    (Ken   Paacock?) 

515510    EfiE  Election    -    S3, 000 

Primary    and    a   general 

Betsy  Wright  -   if  Clinton  took  out  a  loan 
not  disclosed 

Today   -   the   l«»t    report 
Never  had   a  match  bet   receipts    *   expenditures 
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Filed  a  report  30  days  after  the  election  -  "Final  Rept' 

-Would  not  be  «  raport  that  not  reClecL  these 
contributions 

Detay  said  "01(3n't  have  to  disclose  the  loans" 

($300,000  what  application  from(?)] 

Hala  had  property  -  Property  for  $750,000  to 
somebody  that  McO  found 

Madison  loan  $825,000  -  325,000  from  S825,ooo 

$500,000  in  David  Hale  -  put  in  SBIC 

then  David  Hale  -  loaned  tha 
max  to  SM    2/86 

4/86  -  CMS  to  David  Hale 


could  be  that  JGT  is  target  of  PTC  referral 

1986  -  New  ctmt  of  purrjoge 

Flowervood  -  collatsral  as  a  maker 

Repay  it  -  Promise  to  repay  it 

HRC   wait  to  arter  the  election 
$4761.33 

1978-  AG  +  HRC  new  lawyer  at  RLF 

McD  may  have  approached  Clinton  -  few  things 

that  could  do 
Buy  -  Subdivide  -  sell  lots  6  get  rich 
No  cash  -  100%  leverage 

Bought  from  101  River  Development 

202,000 

$182,000  Citizens  Bank  in  Flippin  Personal  Loans 
$20,000   Onion  National  BanJc  in  LR 

-  Great  Southern  Land  Co  -  apparently  asked  to  do  certain 
work  &  speed  $  on  raw  ground 

GSLC  -  credited  w/  Advance  to  WW 
534 , ISO. 72 
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Subdivided  -   Lots   sold   -   Purchase  or  Contract 

Paid    out   ov«r    time    -    Revenue    stream 
Would    service   lots   and   pay   debt 

''''    '  ":°etr™f  -  Mortga<;e   .   Debt  .ept  personally 

J    ►^    ^o^ti<-a    oebt    -   Money    paid   directly   on    Loans 
Revenues  used   to   reduce    ueot        ""•     i    f  * 

ror  which  Clintons  obligors 

-  Eaca   oi:   Adnin 

Lot  sales  were  slow  -  H  Lqt;5 

?->0  acres 

HUD  Interstate  L^nd  Sales  Prospectus 

Real  Estate  slows  down 

McO  *  Clinton  advance  i   to  service  debt 

l«fll-  McD  -  put  more  S  in  than(?)  year 
1981.  MCU    P  _  j,^y  3  sf,o„  home  t  put  on  one 

of  the  lots 

HRC    -    McD    loan    from    MBT    -    will    buy 
Lot    13         2.5    acres 

"trd'HToMl'Vlc.   at   Mad.son   Ban.) 

linen  '^^rvjcq  - 

§2,000  paid  83 
57,200       84 

I^f>^in»n.-Pd  r-    ^''^"ritv  PnnV  of  ParaaquJ^d 

-  paid  off  in  1989 

sold  twice  -  Helman  Logan  -  foreclosed 
HRC  gets  back 

HRC  sells  at  small  gain  -  Pays  the  tax  and  pas«.  out  of 
h«r  life  -  paid  cash 
WWDC  -  S30.000  paid  by  HRC: 

528,000  goes  out  to  pay  off  a  debt  owed  by 
WWOC  to  Pesbroo»ce(?)  - 

Advance  to  Corporation  -  Actually  how  Ic  is  treated 
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gq  .  nop    vicDouojl    -    Interest    payment    (?) 
-    Chock    in    Dlonk 


5/85:  Sacond    note    at    Madison    Sank 

8/11/91 

2/2/92  520,744.65  President  to 

Madison  Bank  -  expecting  applied  to  HRC  Loan  - 
-  Applied  instead  to  McOougal  loan 

8/81  -  FY  92  McO  borrows  $30,000  from 

Madison  Bank 

EC  check  in  personal  (?)  Acct 
$20,744.65  to  MBT 
-Not  applied  to  HRC  loan 
-Repayment  of  Loan- 
Applied   to   McDougal   Note   written   on 
personal  acct 

One  year  later  -  refinances  HRC  at  Security  Bank 

Lot  13     Interest  Problem 

520,744  not  properly  accted  for 

Chris  Wade  -  runs  real  estate  office  -  Ozark  Lands 

He  believes  t.'iat  a  part  owner  -  no 
paper/no  evidence  -  any  ownership 
interest 

Earn  in  of  some  kind 

1985  -  McOougal  decides  to  get  out  -  deal  w/wade 

ozark  Air  Services,  Inc.  -  Real  Estate  Air  Charter 

Wade  -  acquire  remaining  24  lots 
for  assumption  of  535,000  (?) 
at  Flippin 

■*■  Airplane 

♦Airplane  xfed  in  biank(?)  -  sold  for  $25,000 

•  aken  by  McOougal  as  a  commission 
Not  Reconstruction  - 
511.000  - 

Clinton  not  released  until  Fall  of  1992 

Blair  up  -  Chris  Wade 


MIL,, 
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QweJCKS 

[WWQg    -    $232,000] 
(Goes    to    CSLC: ) 


Sold   atocJc   for   Si,  000 

Term  as  governor   -    rept   as   a«ot/Uability/neicner 

1st    Federal   candidate    Disc   Fonr. 

-Did  not  disclose  bee  did  not  know 
existed 

-BUir/Foster/Lyon  -  get  rid  of  it 
McD    buy    it    -    Hpr    raid    to    seU    jS 

xaction   structured   by    Blair 
McD   -   Buy 
-indemnity   t   Hold   Harmless   McDougal 
■T.v   Time:         Clearly    lost    S    -    LT   Capital    Loss 

could   write   off    up    to    53,000    per 
year 

LTCG 

—concluded  that  if  do  that 

NO  Basis  -  51,000  Gain  -  ZiY-ta^  on  Sl.OOO 
12/92 
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FAX  TT^NSMtSSIQN  SHggT 


WARNINGS:  PnOTECTEJ  UNDER  THE  PWVACY  ACT.  5  U.S.C  SSTi  Unawncrceo  CiscJcsun 
rrorufiuaa  una«r  Penalty  ot  Law.  it  Rcctcicra  is  Not  As  idcmfico  CrvCcvar  Sneci. 
Maka  No  r-^T>v  Ciscosur*  Ana  Tsiepnone  T:ar>sniincr  For  insvuoona  Cn  Raium 
CtMa 


Sc  Avar*  fax  Macunas  Usinc  'TTicrtnal  Pacar  ?reduca  AnrUnsusie  iniaca  WTuci 
wa  Caianersa.  Copy  MasuQaa  Cm  Piaai  Pacar  Prior  To  PSng  As  A  Raecre!! 

YOU  MUST  FILL  IN  ALL  FIELDS 
SUBJECT:  Cv-...  ^<L      *-^,  -  -  ,.   .^  ^^  ^.v>  ^         ■^. .   _-  <^  -ga'lTM-Cf^-        '^ 

TO:         ^-!  ^'r^—    ^  •  ,  ,5^^.  ir-^-rj 


iV~fr     .rn  n   1  'r 


U*--i4.  — -U^    Ju-Ajj  /•sei}  »^t--fe"T         /"gr'  ^■ii 


o-  <"<4/CC-C  ri*s.)---r-i#-'ii         'act;  i:?  -  -  r.^ 


Optional  Uaasaga: 


ATTgNT-M  HPCFIVING  PABTIgS 

immcdiaMiy  cafl        C'^c'g  ^  ^  /zez)  i>r  -J  r^  5       if  any  PAX  transmission  i«  ineoaipiata 

or  if  tnultlpl*  copies  ar«  raccivad. 

(~j    Cftacs  tna  sc»  <  ycu  v»c«jW  awtna  ncawiiig  cOna  ta  mirtnw  racatct  et  yg  FanJVansnasscn. 

Whan  etadiaa  r«  facia»»ic  cflca  sneuW  te  eniy  ns  csvar  sraat  sack  to  tna  uansnuBJng  ctAct  esr^tmrq  racact. 


Bactivng  CBIcs.  Pirm  er  CiMson:' 


RaeawaOBy:  ^^_____^_______^_^^_  aacaoCaw  __________ 

S8A  Form  9S9  (8-93)  Praviows  Editions  Obsolaia.  This  form  raplacas  CO  9S9. 
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Neti  cgsieswu  suivl  cic  icuiciciui  ;2rcrru::cn  !>  i-.  ZZ.--  ^.-.U  ..:  -cprcr.::r.;:'-:-  . 
foot  high.    He  has  a  caU  in  to  SB  A  to  find  out  if  it  conains  reterencVco  either" 
thePresideat  or  Hillary.    He  caa  obaia  a  copy  of  the  dnrnm^nLc.r  it  appears 
necessary  out  aoes  aot  believe  it  is  problematic. 
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U.S.  S.MALL  Business  aoministration 

Washini^tcm.    O.C.      ;241« 
CiOZ\  12! -6642 


^C?* 


Ceaeral  Counsei 


Neil  Eggleston,  Esquire 

Associate  Counsel 

Office  of  the  White  House  Counsel 

The  White  House 

Washington.  DC  20416 


November  16.  1993 
HAND  DELIVERED 


Dear  Neil: 

Enclosed  is  a  copy  of  Erskines  lener  yesterday  to  Chairman  LaFalce  (with 
confidential  attachments). 


JTS/s 
Attachments 
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GAP  QUESTIONS  FOR  MRS.  CUNTHN 

The  White  House  Management  Report  riescribea,  on  page  9,  the  fonowmg: 

That  aftenioaa  [May  13  ].  before  Foster  tsllced  to  Watldns  about  Peat 
Marwick.  Faster  went  to  see  the  FintLadyonamatterunrelatedtothe 
Travel  Office.  The  First  Laxiy  told  Faster  that  she  had  heazd  about  problons 
in  the  Travel  Office.  Faster  replied  that  Scasedy  was  innirh^^  into  h.  Late 
that  aftersoon.  she  saw  McLarty  and  inquixed  about  the  s&natian  in  the 
Travel  Office.  Foster  subsequently  infonned  her  that  Peat  Marwock  was 
going  to  conduct  a  review  of  the  Office.* 

Is  our  interview  with  Mr.  David  Watldns.  he  stated  that  (a)  on  Mi^  14,  Mzs.  Qiaton 
(through  Mr.  Foster)  had  expressed  an  interest  or  awareoctt  of  the  stnatxon  in  the  Travel 
Office:  and  (b)  that  it  was  Mr.  WatJdns'  undeznsndxagtfaatMr.  Hury  Hioniasan  asked  to 
have  an  update  on  the  siiuaiioo.  Mr.  Watldns  iqmnted  that  in  a  nbseqnent  convexsatiaa 
on  the  sazse  day,  Mrs.  Qiaton  (a)  meanoned  the  25  pcm-at  (WhxtB  Hoiie)  staff  reduction 
goal:  (b)  said  it  would  be  good  to  have  'our  people"  waddngin  the  Tysvol  Office;  and  (c) 
said  that  the  admisisnatian  bad  been  cxiticized  ax  the  time  £ar  bang  slow  in  fining 
posinons.  and  bad  delayed  too  long.  We  also  note  that  the  White  Hooie  Travel  Office 
Management  Review  contains  a  copy  of  a  nxenunuuluiu  from  Mr.  Watkms  to  Mr.  MeLaxiy 
which  was  marked  as  *cc*  to  Mrs.  Qinton,  and  which  describes  tfie  steps  taken  to  review  the 
Travel  Office  matter  and  the  dm'sinns  made  to  remove  the  employees  and  cany  out  the 
funcsons  with  other  stafL 

We  respect&illy  request  Mrs.  Clinton's  nffin'iil  response  to  the  following  questions: 

1.  How  would  you  descnbe  and  to  whom  would  you  attribute  the  origin  of  the  decision 
to  remove  the  Travel  Office  employees? 

2.  How  would  you  characterize  your  role  in  that  decision? 

3.  Did  you  «!■;  ej  (jjireet  that  ai^  flffHBB  fr?  t^^™  ^  anvone  in  regBxd  to  the  White 
House  Travel  Office? 

4.  Is  .Mr.  Watldns' characterization  of  his  discassioa  with  you,  as  recorded  by  us, 
accurate?  If  not.  bow  would  you  describe  the  discusiian? 


■J 


S.         Did  you  participate  is  any  other  rfi<i-n«iri^iT  with  ^Klxite  House  staff  gj^^^ 
Thomason  cooceraing  the  White  House  Tiavei  Office  matter  during  the 
peno^e&ding  up  to  the  removal  of  the  Travel  Office  exopioyees  on  May  19, 
1993?  If  so.  when  asd  bow  would  you  describe  those  ctismmons? 
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THC  WHITE  HOUSE 

WASMINOTOM 


jlprU  C,  1994 


Xaaey  S.  Xiagstaury 

OixMfeor 

7«d«rml  SuaaB  lacoasea  ]Uaa9«B«nc  Xssn*s 

GaaarsX  OcfvaraEBaixt  DiviBiea 

Canaral  laeenaxiat  OfSle* 

Wftsbiagcsa,  o.e.  ao54S 

Dur  Ms.  Idagstaxyt 

Attaehad  plMsa  flfld  yrtttma  vmpexmmm  tn  tha  qoMtisn* 
thit;  SAO  :p9mmd  td  Xrs*   Cliaton. 


▼•ry  traly 


^#/ 


If,  irall  Xgg^ 

AaseelA««  Ceunsal  to  th«  PrasldAxst 
C20a)    4S«-7»01 
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Uflpoarsu  to  axo  QOUTZosf  Toi  los*  ojmmm 

1.  Xra.   CllBten  do««  not  knov  thm  origla  of  thm  dmaimioa 

to  raaovo  thm  W2ilt«  Bouao  Trtvol  Q£Sica  mmplay—m,     Shm.  ballavoo 
thMX,  thm  docisien  to  torainnf  t&a  sniployaaa  voold  bAVo  b««a  mada 
by  KT.   »atki2»  wit&  tba  approval  at,  Xr.  XELazty.- 

2.  Km.  Clinton  vaa  a%rara  that  Xr.  Watklzw  vaa  uz&dartaJcin? 

a  raviav  cf  tha  aituatloa  la  tba  TSsval  OSStam,  bat  aba  bad  no 
rola  la  tba  daelslos  to  tarainata  tba  «sploy«oo* 

3.  Mrs.  cJlntan  did  aot  dizaet  that  asy  action  ba  takaa  by 
anyona  vitb  ra^ard  to  tba  TSaval  QfSies«  othasr  t3iaa  axpraasiag  an 
Intaraat  la  raeaivlng  laSotaatiaa  abeot  tba  raviaw. 

4.  Tfri,_C3  Int rr  Urtw  net  r«r«l1^^lJL_vtf'i"ii  ■i'^l'^^"1'*'h  rn^ 
aaaa  laval  of  i*tfll  ■■  y*-.  TfltXlawi_  l&«  raealla  tSut  on  Friday, 
Xay  l4T~alxo~had  «  wry  abort  talapbeno  call  vitb  Br.  VatJclna. 

Xr.  watlcisa  atatad  tbat  Xr.  Foatar  bad  aaatioaad  tbat  Xra. 
Clinton  vaa  Intaraatad  la  Jaeviiig  vhat  vaa  galaff  on  vitb  tba 
Traval  offica.     Xra.  Clinton  knav  tbat  Xr.  Watklas  vaa  out  of 
town.     Xr.  Vatklas  eonvayad  to  bar  tibat  avaa  tbonob  ba  vaa  aot  In 
Waabington,  bia  of  flea  vaa  taVIng  appreprlsta  action. 

5.  xra.  CUatsn  baa  a  gaaaonl  rvcnllarttfm  of  bavin? 
convaraatlena  vitb  Xr.   Foatar  and  Ms.  WSLMS^  about  tba  traval 
Of  flea  altuatlon  prior  to  tba  txsalaatioa  of  tba  Cravsl  Of  flea 
•spleyaaa.     fba  baa  be  opaelfic  racoUaetlfia  of  any  particttlar 
eonvaraatlea  vitb  XT.  Tbosaaoa  oa  tbis  laaaa  at  tbat  tlaa. 

HSM.   eUaton  baliavaa  tbat  oba  apeka  vitb  Xr.   Foatar 
about  tha  Traval  02fiea  bofora  bar  talaphcna  call  vitb  xr. 
Wat3claa.     8ba  alae  ball*v«c  tbat  iba  bad  a  vary  brlaf 
eenvarsation  vitb  xr.  Xclarty  armatjna  bafara  aba  spoka  vitb  Xr. 
vacidna.     Zn  tbat  eenvaraatioa.   aba  told  Xr.  XeLftrty  tbat  aba  bad 
beard  about  problaaa  la  tba  Traval  Off  lea  aad  vantad  Xr.  XcLarty 
to  ba  avara  of  it. 

xra.   Clinton  do«a  net  raeall  aaaing  tba  May  17 
naaerandua  froa  Xr.  Vatkiaa  to  Xr.  XeLarty  natll  aftar  tba  Traval 
Offioa  aaployaaa  vara  tazainatad. 
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DEK  11/10/93 


Draft 


Chronology 
Aug.  2,  1978:    Clintons  &  McDougals  purchase  230  acres  in  Marion 
County  for  $202,611.20  (all  financed)-  mortgage  loan  of  182,611.20 
from  Citizens  bank  and  Trust  Co.  in  Flippin  (now  Ozark  National 
Bank),  Personal  loan  to  JBM  and  WJC 
of  $20,000  from  Union  National  Bank  of  Little  Rock. 


Nov.  1978:   WJC  elected  governor  (1st  term) 

April  1979:    Clintons  take  interest  deduction  of  $10,131  for  1978 

April  1979:   Clintons  obtain  $8,000  loan  firom  Bank  of  Cherry  Valley 

June  18,  1979:   Whitewater  Development  Company  Inc.  (WDC) 
incorporated  (50-50  ownership)  corporate  purpose  was  develop 
property  and  sell  residential  lots  on  escrow  contracts. 

Sept.  30,  1979:   CHntons  and  McDougals  convey  the  230  acres  to  WDC 
(mortgage  obligation  not  transferred-  remained  with  the  4,  joint 
several;  personal  loan-  not  transferred) 

April,  1980:   Clintons  may  have  taken  $2900  interest  deductions  in 
1979  for  loans  (out  of  total  interest  deduction  of  $11,749) 


Aug.  23,  1980:   HRC  writes  $9000  check  with  payee  blank  (on  her 
account)  -  this  was  claimed  as  interest  deduction  on  1980  tax 
returns  ~  may  have  been  principal  reduction  (  only  3rd  party 
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endorsements  is  stamp  of  Citizens  Bank  &  Trust)  --  This  looks  like  a 
reimbursement  by  Clintons  to  McDougals  for  a  previously 
unreimbursed  interest  component  of  $11,032.50,  so  interest  deduction 
would  have  been  proper. 

Dec.  16,  1980:   HRC  buys  lot  13  from  WDC  for  $30,000  via  secured 
loan  from  Bank  of  Kingston,  later  Madison  Bank  and  Trust  (MBT) 

Dec.  26,  1980:   WDC  deposits  $30,000  in  its  accounts  at  MBT,  which 
had  balance  of  $456  (Wash.  Times,  1174/93) 

Dec.  9,  1981  :   Lot  13  sold  to  third  party  Hihnan  Logan  on  escrow 
sales  contract  for  $27,500  ($6,000  case  and  assumption  of  $21,500 
note)  --WDC  collects  contract  payments  &  make  payments  to  MBT, 
reducing  the  mortgage  loan 

Feb  1982:   Marlin  Jackson,  owner  of  Security  Bank  of  Paragould, 
appointed  State  Banking  Commissioner  by  WJC. 

1982:   JBM  buys  Madison  Guaranty  Savings  &  Loan  (MGS&L) 
(2/29/92  chron;  "Late  1982."  --  Washington  Times,  1175/93) 

Sept.  30,  1983   HRC's  $30,000  loan  on  lot  13  at  MBT  is  refinanced  at 
Security  Bank  of  Paragould  at  lower 
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interest  rate  at  amount  of  20,800 

(MBT's  mortgage  release  recorded  10/19/83) 

1984:   JBM  claims  WJC  asked  him  to  send  "about  $2000  a  month"  in 
business  to  HRC  (LA  Times,  lyv/gS) 

1985:   JBM  sells  MET  (2/29/92  chron) 

1985:  Madison  Marketing  (McDougal  family  business  ~  derived 
income  from  S&L)  provided  funds  to  Whitewater  to  make  $7,322 
payment  on  loan  to  WJC  from  another  bank  (NYT  11/2/93) 

April,  1985:   HRC  confirmed  in  writing  during  campaign  she  met  with 
JBM 

April,  1985:   JBM  gives  Clinton  Campaign  (1984)  $3000  --  it  was 
$35,000  in  debt  (Bruce  Lindsay,  Wash  Post  10/31/93);  MGS&L  hosts 
Clinton  fundraiser  at  the  Main  Street  office  ~  at  least  $12,000  in 
MSG&L  checks  ($9,000  in  cashiers  checks)  wound  up  in  campaign 
coffers  (NYT  11/2/93) 

April  30,  1985:   HRC  represents  MGS&L  before  State  Securities 
Commission  ~  letter  to  Rose  Law  Firm  to  Securities  Commission's 
Charles  Handley  says  further  info  to  be  provided  by  HRC  or  Richard 
Massey. 

May  4,  1985:   Assets  of  Whitewater  sold  to  Ozark  Air  Service,  Inc.  (24 
Lots)  in  return  for  Ozark  Airs 
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Assumption  of  $35,000  of  Mortgage  indebtness  at  Citizens  Bank  & 
Trust  in  Flippin  an  1979  Piper  Seminole  (later  sold  for  $25,000,  which 
went  to  McDougals  as  a  "conmiission") 

May  14,  1985:  Securities  Commissioner  Barbara  Bassett  Schaffer 
grants  permission  for  MGS&L  to  sell  preferred  stock  and  form  a 
brokerage  service  subsidiary  (  "Dear  Hillary"  letter?) 

July  10,  1985:    Richard  Massey  of  Rose  firm  writes  States  Securities 
Commission  on  behalf  of  MGS&L  it  should  address  questions  on 
brokerage  sub.  to  either  HRC  or  him 

Nov.  7,  1985:   WDC  check  for  $7,323  signed  by  JDM  used  to  pay 
principal  on  interest  on  WJC  "personal"  loan  at  Security  Bank  of 
Paragould  (payment  on  account  described  as  #957-585,  Bill 
Clinton)(Wash  Times,  1174/93) 

End  of  1985:     Charles  James  leave  accounting  business  &  terminates 
work  for  WDC 

Feb  1986:   Hale  claims  he  meets  with  WJC  and  JBM  who  requests  a 
$150,000  loan  (LA  Times,  11/7/93):   Hale  claims  MGS&L  finances  land 
deal  for  more  than  l£uid  is  worth  (loan  loss  of  $672,000),  getting  Hale 
the  money  to  loan  to  Master  Marketing  (get  cite) 

Apr  3,  1986:   $300,000  loan  from  Capital  mgmt  Services  Inc.   to  SHM 
d/b/a  Master  Marketing 
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July  11,  1986:   FHLBB  &  Arkansas  S&L  Board  remove  JBM  and  SHM 
from  MGS&L  Board  (Post  Nov  2.) 

Oct.  1986;   Whitewater  buys  810  acres  from  Intl.  Paper  for  $555,000  -- 
Wash  Times  claims  that  "record  shows"  $110,000  of  the  $300,000 
used  as  down  payment  11/4/93)--  IP  agreed  to  finance  balance  (JBM 
admits  $110,000  of  the  loan  was  used  to  purchase  the  land  -  LA 
Times,  11/7/93)-  after  purchase  "records  show"  that  Master  Marketing 
changes  its  company  description  to  a  real  estate  venture  (Wash. 
Times,  11/4/93) 

Nov  14,  1986:   JBM  status  report  to  WJC  &  HRC  ~  states  all  property 
has  been  sold"  (get  this  document) 

Dec,  1986:  Property  transferred  to  another  McDougal  entity—  but 
Whitewater  still  on  Mortgage  (Post,  11/2/93) 

1987:   First  purchase  of  lot  13  (Hilman  Logan)  defaults 

Mar  36,  1987:  Clintons  execute  a  continuing  guaranty  jointly  and 
severally,  of  the  original  mortgage  acquisition  loan  at  First  Ozark 
National  Bank  in  Flippin  (  was  Citizens  Bank  and  Trust  Co.) 

1987:   JBM  says  he  gave  all  Whitewater  records  to  WJC  (Post  11/2/93) 
("late  1987";  wash  Times,  11/4/93) 

1988:   JBM  indicted  for  fraud  in  connection  with  MGS&L  -  charged 
with  arranging  sham  deals  to  generate  $75,000  in  bonuses  for  himself 
and  using  funds  of  MGS&L  to  buy  land  through  Master  Developers 
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Sept  14,  1988:    HRC  purchases  lot  13  from  B/R  estate  to  Hilman 
Logan  for  $8,000  to  B/R  trustee  and  assumes  remaining  loan  balance 
of  14,118  at  Security  bank  of  Paragould 

Oct  31,  1988:   Warranty  deed  signed  by  Clintons  only  transferring  lot 
13  to  Lauramoores  (recorded  on  November  28) 

Nov  25,  1988:  Letter  from  Earl  Stafford  (Ozark  Realty)  --  Lot  13  is 
sold  for  $27,500  (gain  of  $1,742)  to  John  and  Marilyn  Lauramoore  ( 
Lyons  report  says  $1,640) 

Nov  28,  1988:   HRC  letter  to  JBM  &  SHM  asking  for  POA:  "  We  are 
trying  to  sell  off  property  that  is  left  and  get  out  from  under  the 
obligations  at  Flippin  and  Paragould 

1989:   MGS&L  S&L  fails 

June  7,  1990:   JBM  acquitted  of  bank  fraud  --  case  focused  on  bonuses 
&  profits  he  earned  or  re  deals  involving  the  development  sub, 
Madison  Financial  Corp.  (Post  10/31793) 

March  8,  1992:   Jeff  Gerth  NYT  articles  "Clintons  joined  S&L  operator 
in  Ozark  Real  Estate  Venture" 

March  17,  1992   Illinois  Primary 

March  23,  1992:   Jim  Lyons  report  released:  Clintons  described  as 
passive  shareholders"  ~  "at  all  material  times  the  McDougals  or  their 
agents  exercised 
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total  control  over  the  management  and  operations  of  the  corporation 
and  its  investments" 

Dec  22,  1992:  Assignment  of  Interest/Stock  purchase  --  WJC  &  HRC's 
50%  in  WDC  to  JBM  for  $1,000  cash  (payment  by  check  dated  Dec  24, 
1992  from  Sam  Heuer  trust  account) 

June  23,  1993:   Yoly  Redden  sends  to  Jim  Blair  fed  &  state  income  tax 
returns  for  WDC  for  FY's  ending  in  5/31/90,  5/31/91,  5/31/92  and 
Arkansas  franchise  tax  report  for  1992,  with  a  transmittal  letter  to 
JBM  dated  June  18,  1992 

July  21,  1993:   Offices  of  Capital  Mgmt  Services  Raided  by  FBI  -- 
Vince  Foster  suicide 

Sept  23,  1993:   Hale  msikes  claims  in  Arkansas  Democrat-  Gazette 
article 

Sept  1993:    Hale  indicted  with  two  others  --  charged  with  defrauding 
SBA  by  illegally  parking  $800,000  in  Capital  Mgmt.  Services  to  secure 
$900,000  SBA  loan 
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TC:      Jonn  Lair.^a 
FRCM:     v'la  McOou<ai 
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2.  I    r.eed   to  Wncw   everyt.-.l.^g   you  r.av«  pending  &«for« 
tr.e  S«cur:t:«a  Cceaisalon   aa   I    l.-.tena   to  get  wttJi  Hillary 
Clinton  wit.iln   t^«  next    Tew   daya. 
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Lzs    3ini3»sa;B«c    worin    r»<r-t.rs»«rtca    S^<CL^«__£ec«rL;^i;yy^*=?=^"''^-    ?^ 

I  i  \  / - 

?rcc»V<4  -"tzh  er:«  «i«v«LoptwrtC  pr-s-j^cr.  wirr^su-c  =.":•  n-caa**-/ 
cscirki     5a««(^,      SS«     «avt.T«?s     and     loan     w«5t»4$&»    uitai3i^^__^s-^al»«r^ 
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416 


?S9«    5 


5aa'«c      urcR      s.-e      p«r3cnal      !:.'^ar.cis_      stra.-.^^r.      c* 


.-  ..y 


/ 


.:Tv«s;srs, 


•••**'■    •■••—    •r.  •    !-•-—•-•.•*«-• 


.-.er  rr.i.-.  =.-.•  i.-.3ti:-. 


.    5«-i»''« 


I  / 


TSrsa^ncu"     ;?ai,     Sctn     5Zz:9     a~c     iac«ral     s«''i~cs     ari     lea.-. 

r»^-lacrrs    wer*    prsaavirlnq    sa-'t-gs    a-td    Isa.-.a     rs     r2:.a«    capizal. 

\      ^-  •  / 

rs^ij.azsr-,"'.  nee    v-cr^-.    rrsuirs5er:sj .        ..rde«c.    SsCiacjir  C;iar3j:ry    "-'a* 


\ 


ccflrarir^^V  v:r:c«r     a     Sur*r".".scr'/     Aqr»^a«rt 


D* 


53      wr^tc- 


esasiianca     -wis^     srtsae     r«^ulr«s«rt is .  -ftar;     cur     C«csr~:s«nz      -as 

issue  prefjrT»d  srscx.    I  5eii«v-  c::a^  Ciariaa   ard  z^vac"s:i^"<slr   Si*" 


1         '\\  ^       \ 

iaeJe    ei    aeecuaza^ac  :.<J.,    euz   •-♦   ."iac    acsa    cs::carra    arcuT    wr.a^ner 
tr.e    savi.Tcs    xrtf  ^tcawv  Lawa    au-mcrisac     C":«    laauance    ci     jraiarr'ei 

a  sec*.      Ctarlaw   H««^ijfr    ia    ncc   an    ac'scrrsay   ase    alzss-^cs/  -    rsi:.a* 

\  \      \_  /  . 

naavil/  en   Ris   acris*  cn^avii^es   snCL   lean   sasrasrs.    I   S«iieva<i   s^-^a 

raczar   ««««    «    Twry    narrr'-'    Lecsi    iaair*^^gga;    ftaC__j:j^5a    creacad!    as 

suer..       r    as    esn^ldar:?    sr^er    IscXi-t^    «-    "••    srj^-rssa    a<?aLs    =ii« 

w««k.     tr»r>  e«s    incarpr»C3Cion   cf    r£*^aj«waa    ae«cl-ir»Lr    <-uj — wi-s- 

AAtfisrarrSv^satlstfioRvr  .fanc^  .cna*  ai,-  a ac  wtti  =•  aoa«  ii«»  Tirs' « 


417 


csrr=iin  r-^les   t.'t^z  dir^srsi   rr==  GAAJ.     Tr.«r«  are  .tec**   I.-.  =.•:•  Jile 


prslarr^ei  \s^2cx     ssciacr.     Ciisrsr.zy     i..-:z»r!<i«<: 


/' 


y 


■^•.rr:       racars       ss       iSe       src)c«rs9«       xer"'ica«       su=a: 

cc~-si-sr  ascrcvLnc   'ir.e   ac*i'''i.-v  unissa    zr.*    aa^i-ss 

zz    5rL.r^    —"■.•   s«<?Lr.?a    arte    ic«.-t    i.T:=\«sapri*rtc« 


\ 

■'NX.- 


cssizai,   sany  C?  cur  csncerrr*  afiotsr  =n»~-*ilS^2^ 
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418 


czziz/:   zz   ZTLr.s  zr.es  Lrzs   r«c-iascr-/  zzszl:a.r.sa.      c^    "•>.:s   aarl" 
.     ,  .        \         >, 


/=rcvix:r-    vsa    acz9<i. 


'  i«ci'si»;ure    ir.    ;?59.       Zz    is    zr.ia    prcvlaicr.    i.":is    c;«arl'/    allsw«« 

■         i  '     !       : 

\         '*    •  .  ,  '  '       /        / 

srsczis*  cr  «c-;iv.;-/   aus.-sri:«<   Jrr   a    fesarsl;-;-  csar-ssTe« /savi-^» 


arttf     ica.T.         "n     ;::•    slfi-i3SC's,     r«^«rsl     savt,.-.cs     are     Isa.-.s     •w«re 


acsrsv^c    »czi'f'.zv    a.ts    r~/»c    s::*    sav^ings    anc    Isa.**.    cculi    ncs    4s    is 
wiCiCBS  GUT  ?ri: 


t  \ 


«rv   Leversq* 


.laclscrr^uarju*.':'/  apcarsnslv  aSax^CRaC   cr.a   ^itsrz  zs\  Ls«v:«  SJia 


I  i  ^  . 

s«euri'ri.cs   caciasraclsn   d^viiicnspf   cur  ci-ise.      Ti*    rr^o*ac — s: 

ac«^tt«e7^.,^"^lacis8T£r«    ss    pceanclal     i;:v««ecc3    off    S2«     -r«i«s^' 


419 


s'sdi..       ."<o    rl'll.-.c    w»«    aver    asd* ,       Sl.-.ca    w*    rsac    <ji-J^^r.-.«    savi- 
and   Isar.  ST.'./  ur.-i  1  C«c9sc«r   ;;.    1935    (a  r.AZZar  cc"   =en--3\  is 


<?« 


""«   ca=itil    a.ri    t.-:«y-    j^ri    .ret    arl«    ;r    is"  sc .     ;r.a    sa-.-^.-.^s    arc    Iqar 


':  1  iiLL  zz  9««  .-.cw  cur  r.ar.d.LLr.q  ci  ir.ea*  sa:-ors  plscoC 
tfepcsiiisrs  as  risK  sr  ;,;r-:;«rs^  s.-.e  Casiaw  cr  ."-aciscr.  Cuaransy  ,i.-. 
•ny.way.      CSvicua-/,    Li   ZZ.m   a*vir.qs   and    Lsa.-:  ^t^it  Se«R   acle   r^    rxia* 

rsi:.»v»<    sJv  a    sa  ;sr    source    ci    scr.c«r:T. 


r    r.cz.    JW.»    s«vi.-.c»\  ar:£ 


L=«n    wculcvrtctu  er^^sca    i.-:    Src<»r2?«    sar*.' Lc»« 


/ 


•v^r    3    sav . 


I     f^s  nc»  a«I',*v^  i^ai   iS«   i.Tvclv««i«r.c  ci   in* 


:::a3«  =atr»r5   i.-i;iu«rc»d  m*  C«e«r^s«rc'«  desiaisr^   i?;\*Ky  way.     «y 

i  ,\  ■  \  \ 

sz^£Z  w«s   ^vc'^vd  d*«eiy    in    ££•  dacixlcn  sox^.t^  prccas^  snd  «ac:: 


^= 


dacisisn    s«d    o^  «^a--"5r-.-    e«aia.        Cur    C«car-:serss    ac?»c     n^lzT.mT 


cscririsxisiy.      w«  acrad.  resacRasLy 
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Paqa    9 


/            /  .                                                       N^      ""'  \""  " 

L.-.3zi tusisn.        I:    ••*%&  C-r;r.^    zr.La    si=e    t.-.a;    i.-.«    T'r.:.2S    scuc.-.z    c;.ir 

■\         \                 '  '                               '                                           i 

-e  all  ,acrs«i    z*a ;    1:  w««   crilicsi    "s    raacva  Ji-   xcCcucai    irrs    iie 


,'cj 


ina    StiCa'Sv  ?"ril    acr»«a«n;   ard    ssns*nz. 


Ct'.  »u1/  11,  l?9o,  CT.AT'.sa  Kar:dlay  anc  I  'law  zz  Callaa  r=  3«-eC 
witJ:  i^  r?»1.22  ane  t.-.«  "cari  or  Clracrsra  cJ  Ma^la&rv^aranzy  ( ri« 
3«4ei.":«7  waa.  -riyi.-^ally  scnaC'slel   Jcr  July  2*,    l?8a  )>\y«rbair   rau—Jc 


was  j  cia    ?ri;tcr;;el    Su'per^i.aer*'    A^«nz    Ir:    csar^a   ei    5:ta    a^^cir:;^,  and 

i  t  \  \  \  \ 

Oi-/'lsier.   cff    "51.1  C  ^L-:   »««.-. i.t^srt,    C.C.      Tta   "ediicrt   CiiAZ-zr.z-f    3c«r^ 


^ad     SC'er; 


sen«c     ts^    CtfiJLaa      Ss     di.a47usM      rse      Z '.r.S Lr.^9  /  si      ^r 


Spead    actenda*    rrte    ae^c^n^    orv  2' 


exsainasisn.       Cls   McCouqr^  ii^^er   acsarfi.       -crts    S^ali^aitc    S'racS 


;    3c«r:l. 


■\ 


/^ 


June.    1386  i   JcRn  SaLi?  sad  aaicad  our  C«car-r=«nc  fsr  fcrseararjc*  str 


dlrscr    L^^««=«9'=d    is   lis  aar-rtc*  csrpcrscisn*.      tS*  saving* 
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Ci£  ncz   rssserte    sr  t-te  «u.":«,    L?»6   r»^iess  t«C2U3«   we  .'^-•^k  ~~.e.-.  -.".at 


/ 


/ 


\ 


5v  «ulv;  1983,  .'fcCcus.sl  wcull  r«  ?c.-.9  2.-.i".*.«  issua  wcuii  2«  sec;.  ' 
i    a;  "."•«  =««;i.":c.  we  Jci.-.tly  czr.ZTzr.zs-l     t-te  Sciri  wit.-  t.-.e 


»i  -^  ;  _, 


^ircs  c?  seLi~<«aLLr.q  zr.c  Lr.aLtar  sr\:3«  C— ~.«r»  ara  :ti.-.ivriiz»r. 
nacaSjCf  si.":e  i-t  i5«  fli*  ircr  iS«  Jul/  11.  1986  3««sincl/  T^e 
3ea>r^  <*as  pr«s«c::s£  wi:r.  a  Cvea*  sntf  Caslst  Crl«r  :.**.3;,  ssec^  ccr.er 
zsi.tes,  csil*c  -sr  rr.e  ieari  zz  rira  -Is  .".cCsu^al  ar.c  sz:i«r  faailv 
A    cccv    cf    iS«    Crrer    La    i."    5.".e    ^^l«s    s-S^i.-.*    Ar"«4.-:aaa 


s«ss«r 


s«rsv.      VA    cccv    cf    iS«    Crrer    iJ    i..-.    5.".e    :^l«s    5^  i.-.«    xrxAr.Si 
v;ritl»»>,2«sarsi«r.r .  )      It  w«s   t  lane  4.-.i  csrrTrer:tjticsa-   ze«ci.T< 


Tr:e  .r^iiscr:  Cusrinty  3car=  5«s=«rs  a-s  t::si.r  liwy-rs  *zz*e.'->< 
»turt.-.««.  One  ci  trtas.  S:*^«  C-^'ssr:.  «r.  attcrrsey.  4ct»<l  very 
rsascra-.ri/  srt«  scewrl/.  H«  irtdicarafi  tr*  ■-..^arS^-v^uls  Ilka-/ 
csr»«rt    tbv,  c."i«    srzr-''   of    t:t«   C4«a«   arc    Caala"    Criarv     -«fcv    S*LL^ 


i.-.«i=3ta<l 


tra  Scars  wcuii  eceeeraca  Set  vculd    liiee^    iaw\ia/s 


,\, 


S3  ;r«view|  tse'ssr^r    ard    wcric    en    al.icr    r«v:.3icr:a.        r    taii-av*    ^e 
arser  wea  ■ercaratfX^asiaas   •-«««    Lt  Jv.Lf ,    L?36  .       At   t::*   sas«  iisa, 

=2a  suvl.-qjs  arte  l3a«  wa«  pi^cae  cneer  ar.ctJiar  Sup«r-riacr7  A<=='*«««=- 


422 


f'atf-'SCf!    C>iAT^r.zy    and    ascrcv^e    sy    ii«    CalLzs    Sa-.n^^s    2.s5ys;i    -i* 

iaazisu^i^r!   unci.  L    "SlZC   Jcuni  3oa«  senav   sc   rav  cfi   2ercd:.scrs. 

;  /  ....    ,^^ 

\  \       ■ 


!  / 


icr.cw'.sv    -ew    z:iA5    fSUC    -ea    ce.ti    rrriea    i.t    uas.       .'•.idiacrt    Cuars.-.tv 

\  /         / 


latti.T^    1"    siz.     as    di.i    S«r.dr9<is    ci    ezsars,     wr.iLjs^-ex    ii.raqacart 


searr::«c  xcr^^'evs    ts    sa'.vaca    iis   wcr"l.~l«ss:  as.s«:.z. 


"anur^^  ;s    seal    wi:-    m«    savi.-cs    aci    lc«r:    dlsAazsr'Si^cercrsl    *c:c 
aamrter   5«   ?ia"c»<\L."t    r»C9-''er3.~ir    at.^    ZJ^ac    z:i«    m_IC   S«  ',affpcln~*<i 


a«^«ral     O'Csaa i sna )  ,  ^>*"»     ecu--     Rave     aaxa<     zne     cctis-;     cr      appc^nc 
anscser  rscei'-'wr.      Hc**«v»^.    csi»«  '^CTili  S«  nc   d«co«itcT  payor- ;an«s 


a3cn<y    Cescaicsrs    ci    bet.":    s'Sac^^-ansl     fa<i«r5l    savini^s    ar:' 
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ssurrs   cf    s.-.e    rrrrlsa. 


■  '■■  i         I 

\   \     '  /    / 

r*e\.~2I^C   I.":^«*l,  Ziefllaa  ar  zr.9    S«curlZla«  C«sa.rt2:«r.z  r9il«c^ 

^    let-ar  H..-.  19aT  Ires  =•  zc    zr.e   Clracirr  ei  ?ZLlZ^,xr.    Wasr.j..-.c'==r , 

=  .C.    p:^^-  w.z::  z..  TS'^Z  ==   =:acc  .::r,.   L^^^.r^ .    ..=  1^.= 

•^Lz:.SAZa'.Y     'ac«r:i     r9<?--.azcr3    l^ici     z:^<a    i^ac---i     iir.s^    3a/— sr     cs 
i.'tasVsa rears  ai_TCs  all  ci   zr.a   i.tsz-Lzu-zlsna  w«ca"~r-a<i«ra  11/  LrisTirwl- 


'.        \  .        ■  "\   X.  . 

s«^  =  e    a    sx^Cs   '--■'  — --—^    iaaccladsn   wiiTsuc   sr-^cr   aps=-=vai  >Br    ri« 

i\X  .  -^     ^' 

srize   rs^^la-^cr^x^  I--i   1985,    ac  our-  ■•zrr^Lr.<^,    zr.«   rH1^3   3«ira<t   s-raza- 
cr:areer»«±   Cuar=r^c•,-    5*vl-i;»    arsts    l;=ar.    ia    iearriicrr,    Arxsr.aa* .        ri« 

rirsz    w«rT'C     sr     scssa    csurrVta     artc-l_sc    a    racal-Jj 


Clrrulr  Ci:u=-=  cj  Acc«ais  u=n«ii  eur  acrlsna,  ani  rsxsul  ria-=  c«i«ral 


424 


"esruary  23 . 


Z.zrr.r.K  all  C  ua  --nc  .-.art  rsa?CMl5ilir^  isr  savi-cs  arc  lsar.a 
i-Iri.tc  =.-••  1980 's  :si=  cver-rp.«:=«<i  a-  --=•»  *'"-"^  lacxin*?  ir  ^-.« 
.ece..arv  pcwr.  auc::cr:=y  cr  r«cur=..  ==  acz  a.  air^^iviv  or 
(-ecisiivsiy  as  •■-«  slc.-.t  .".av,  «r<ier  crilr-ar:,-  sirruss^ir.caa .      '-•«--«   - 

sever    iinfi    it   ^^ri    t=   «er«rji    =se  CeciaisM   w^    3a«le    at   tne    — =•/  — 


^r.«   »czisns   w«   zsc*,    I   crrer. 


i.Ti   tr.oa   ftari    ss    axipLai.-:. 


425 


?^CM:     /       3*vmrlY ^i^smzt   Scr.aifsr 
S2;     /  HACJiacr.  Cuarxntv  s«vincs   tr. 

/     / 

••*  Zi.xei  ascu-  ^.irt*  cr  Jcur  isauva  r.cr  c.aarlv  accrssa*^  i-  sv; 

i       !  "  '     " 

\        \  /        ■ 

\..\     .    .  .        ,  /    / 

y^rs?,    i~   la  ^r*.:*  s:is?   i.*:  cur  Ict'sar  zs  zz»  ?.cs«   .aw  tlz'z.    w« 


Atfsra$i«c^a   ver-'  .-.arrcw   laeai   lasu* 


laws    *r.s\~«K.  A^;<arj*a    2xisir.«3a    CzzzcziZLsr.    Cc^e .       9^^   le-C«r    <41i 
::s~    aiirsssV  ;«iAral    law    cr    arcli:.:^!*    f  siers  .    rs<r^ila'ricr.a .       T!ta 


savings   sr.^   Icort  wax  raqu^rvc  zc  a^^x  arcrcvs. 


:s  TZZ.Z.Z.    r.ct 


N«v«r^ra- 

Sisxi  .'iaaa«y' 2J.S  csr.c«r=»  ar«u-  merTLl   r«^uli"zsrv  rr'5a"=«i:"r  ci   ri 


OOOOIbZ 
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J!«ac  zs  Mr.   J«ir^i=-is 
F«fcru«rv  2ij^99Z 
?«9«  2         -^ 


/ 
Ct.&xi«s  s:i«'t/£i«  pr»i«rT«6  s'tscic  wcuid  S«  s';^^ic^,ir•c^sin  sessr^Ans« 

wis:    *xL»zi.rc    iccarsl    rsculs^icna    sc    c^ia:    i:    weuld  \r.    fac?    i:« 

/  /  N  \ 

/  /  \  \ 


54e:nd,     I    as,   cmTZxLr.    zHaz    cur    S«car":s«r.-:    had    r.c    dafir.isiiva 

\  i  ;  ; 

prce? 'ei    inaclvar.cy   ci  .Mediae.-:   Ccarar.-y   iirsil   ca,l«rtdar  year    l^ar, 

\        \  /        / 

TS«\  ?HZ33    dscuser.zs    ts    wtu.c:i    v-u    raiarrad    W«dn«aday    i.-y  -c    wrv 

^ .  '\  :  ■  y.  '  ' 

ecnaz^t-.^'Sad  a  full  and  tLT.A^  •xsss.r.sz:.zr.  rsccr^  a^:laa:.s<.-e  i.*:  a-A?* 

\  v  .  ^     / 

ccttr^    aa     •vidartlar-'    crccT     cf     Ir-aclvar.cy .         Suri-Tc     liia     risa , 
y.AA^3cr.  CoarlS'^v  hed  t««R  'ssld  zz  dzuLr.  .-.ew^a-r^rz^.aala  ef  i~a   real 


> 


«a:az«  ;r:p«r^^as  i;:  crder  --  de-3r^i.~a  i.~s  V3,_u«  c'  •."•  r«a» 
•sTa^a  lnvea'=«n'=a  si  z^«  aavtjt^a  or.d  lea.-..  T^isa*  apcr^.^ala  w«r'a 
ftosT^Icrsall/  crdarad  ar.ril  KcCc-^^al  waa  ri'r*d-.^^  -il/,  13S5. 
I.-:d.*d.  -^  d:.rr.r:ilr/  i.-.  cS-^lr-c  da-  — --^  ^r,  :^  a.^z-.a 
»??raiaa.a   dJalav«d.  z^m  cssrlads.-.   cr    Sia    audi-    rsr    138^    parrJsrsad 

»a    dld\  net 

;      \ 

I        ; 

—.    ]     SZAZm    law   r*q-ii>rse\~a"v?=^«-    *-    -*«cl''ar.<=y   b«   auirirtad    ir. 

?acaiv«r»ii^^  cr      ascrtl/ 
j^^Sf **'»•«•         -nia     audit     tsr    cSa     aaacclatisn     r^riatrted    ro/ aucs 
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-ecruary   :3,  .<ir9  9 


/  \  \ 

F-~r'S*r ,    "~e   199=  rrelisi.-.ary  •xaiir.a-lcr.  r»ccr^  wni^^  waa\-.-.e 

sviS^eci,  :;   cur    =e«zl.-:<j    ir.    -alias    Lr.   Tuly,     issd,    ii.1    r-.cz   ez.r.zs.:.r.    a 

/  \  \ 

C«'i.~.i~ive    Jir.tflrq    c'    inaclv^-sv    tlir.er.        T««    c==«r.-s     i.t     ?~a~ 

-^      /  *  ■  '      : 

rsecr^    all    raiar    zs    t~«    n«c    wcr-si:    i«iiCiar.cy    ci    z^.e    savi-ga    asst 

II  ;       , 

Isar. ,    rat.'-.er   •i::ar.   i.-.sclv«ncv. 


\        •  /        / 

\        \  /         / 

\    S'iT.   Li   w«   i;ad  tad   prsci   zi   i.-jclvwrcv   i-    198S,    I  csr.r.et   say 

cur    acr^.-cr.s    wculd    .^ve    tc«r.    d''ar«r.?.       Srara    law    Tm^zL'zna    z^.&z 

wr.a.-.   z.",*   sivir.qs   ar.i  Isar.  s-rer-.^-scr  darar^^r.ca   Cia?^  savi.-^s   arsi 

Icar.    IS    rqaci,ve.f= ,    ?r.«    s'sa'za   =ua"r   p.c-siiy   rsj^j^Vi.-^s    ar.d    lc«n>^si 

S'-c^   i-3clva>:tr.*.      7^.«   savi-cs  ar.d   Isor.  t.":«p.  7UST   S?«d •.•*.?  a   =^ar.   rs 

rs«    sueerviscr    as    ca    ao^    ti«    sclvar.c"/    -ill    i*    7*3-zr^i    vizJiir;    a 

r«ascnan«    ?i=«.       A   ;lac    :=    ls«u«    %Z  ,  sec  ,  5CC"--a^  sraia- 1 9C    s':=eX 

w^^::^-    9^^s    1*3   days   si.^^?   w«ll   iiav«   t««R   sc^ ' rs^aRV^^^es   s«r^sl 

rsii?    ur.tll    a-:    least    'Si«    axpi^Trsisrt^;    tn« 

\\ 

•Tiirl.      w«     i.":r«nd«d     sia-     our     arsr-svai     ei     t::*     iSrsxars)?* 

,  i         I  \   V  '  ''         '' 

s'.^^«id;.ar-/  5«  esr.d:lz:.=:n«ii  esj  t::e  c«sec:.a-:.isn  '-.•m-r  rxisl::^  rli* 
capitii  Tj^f-iT*  i-  b«9as  cp«^tlsS»^^fsu  MLLsrain  sus^acTer  csail 
a«i  r«ad   za   say   ciaz  r.*.«   savi.-^^   ar^    Ica-i   ST:j:«idlAr-/   scuid    S«^— ~ 
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Maso    z=   Mr.    J«rr   Gij-i 
-aer--arv    23,    199: 
?S9«    4 


teiieveri   iliaz    cur 

/ 

/  In  cita/iril*,   t-tere  is  a  feAndwri-ter.  =e=c  ts  se  ^rss^^.arles   in 
Cece=ser.'''^i93  5  ,    csr.csrr.i.-.s;  a  zaiepncr.e  c=r.v-rsaiicn  .".a  >.id  \id   r-i': 

day  w:.^i  Jcr_-.  li'i.-az.      I.-,  t^az  scr.varaacisr. ,    ^.•  a.s<e<l  y.r .    lazhas   i; 

>.         1 
^t»     s«vi.-:<73     ar.i     Isar.     iad     csssieiai     lea     aspiica^icr.     wiz."s     -v:r 

I 
sec-,irl-ies    5rc)ter-daelar   ra^istrazicr.   divisis.-. .       Ha    saii    "nc"    anci 

ii:a-     ^hare     w«rs     adii-ianai     izasa     He     fcad     ts      Jila     b^^sra     t^a 

/ 


a==licacisr.   csuld  ba   passad  en.      Ctsrlaa   z^mr.   racindad  Mr. 

\       \  •  ,  , 

oi    eur  aeree=er.'S   r:ia';   zT.m   SrsXar-daaiar  csuli   net   fea^i.-.   sip^rscing 


y^T 


ur.-.ii'\:..\==:.-..l 


waa  i.-:  plaea.  Trzs.  .ca*r.^— '  r.e?««^^.i«  ^;?^ara 
^lar  Mr.  \Car>.a=  sail  r^a:  s^ia?  was  sc:  hia  jij^d^^a-ar.di.-t^  ef  c«^ 
a^graaaan':  ^v^;^„^^*^  tSa  savi.-:^s  ar.i  Isar.  wculd— ai^^a  Ly  CJt£a«  z*r:zs 
■irv'-a*/ .  I  ic  rtct  ialiava  z^.s  s:.'-".r.~z  sri  Isar.  s'r«r  csiple"?'!  t"» 
^;sJr»r-d«alar   apclicatisn. 


'i.'tall'^  ir   iay  s«   Ispcr-sas^   isr  you   rs   5c:cw   ^::av  a'ii'5«   la« 
^TAX'Zs    Z^m:  s«vi,^s    and    Isan    sup«r*/iaer    r.c    aser^ancy    acq^l4i~lcn 


=s-=i;ca    zs    z^»    3»'rtS3qs    »r.d    £«aA    acd    T^a    'ill::?    e^    a    p«-sizlsr.    ii*. 


ili^ySsnc  "m^izm   law  C2   s«!L2* 


'=^«  linsrirusicn  wz.'sssc:  sadea,    rsee^c*  sana^asac:  and   '.-^a^^galy 
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taice     .csnrrsl      ci^^^e      ir.s~isuzicr.      'rcc     tica-sl^ 


ur.ccocex-axive 


Banai5«ffl«nr  rendereti  our  rscaivarsiii?  prcviaiona  •ssen-ziilly  ua«i« 


rSLIC  iii  .-.oc  war.-  =ar.atje=er.-  i:.pp«<i  ctt  as  zc  z^.a  -^=1.-^  ci\z 
saizura  ar.i  ".«  ^era  J:.li.~.g  c-  a  puilir  p^ri-icr.  a"  i.iaz  -.r.*  3i?r:~ 
well  have  craatsci  panic  a=c.-.^  eareaitm  ar.i  a  r--.-.  sr.  r.-..a 
ins^iruris.-  i^Z'-iHar.  z:r.»  riza  rr.a  p«Citi=r.  was  fila<i  a.-.i  zr.e  ac-'^^al 
«?poi.-.t2«r.z     ei      a     rscaiver.  C«r-:ai-iy,      i-      waa      cri-isal      re 

=ai.-.XAinir.f7    zurlis   ccp.iii«.-.ce    1,-    t.'.«    ir.aiirar.ca    i'ir.d    tiaz    TSZ.2Z  ^« 

\       \        ■  ■  /■ 

?r«c«Z9d  N^c     accec-     r::e     receivarssip.         W«     4i_     a^raatl /'■i::a~     a:ty 

r»caivers~.:.p    sncvili    c«    ."iariilaii    urttiar    Tadsral    law    ajt^    c^    csurs*. 


—".a-    =ea.-tNz.':a'S    r.-.«    rH1^2    a.-.d    ?SLir   csnzrcllac    -.-.«    zi=j..-.g. 


00001 66 


41-382  97-  IS 


430 


STiTZMZ^TT   Ql,,S£X=ZZZ'R,    ArTCR^rTTrCS-^lKZS    MCZOCGAl 


ks     zte     arrcrzey     fcr     James     McOougal,      I     am 


;aJ.lec     ajid 


aiircnt^  by  che  aila^aaitjcs  anc  recx 
/' 


LTd  of  r^e\f  ac-s  bv 


rie  IT^w  Ycrk  Xinas   and  i'is   reccrrar,    Jeff  G^mi. .^Tiie   Swatemenc   Lzl 

tie /March  S'^,    1?S2   New  York  Times  article  that  McOaugaiNised  acney 

I  /  \  '^ 

from  his/ SiL  to  suhsidize  the  real  estata  jciat  venture  is  act  only 


fa_Lse  but  trocahiv  actionahia  bv  Mr.   McDcugai  ags 

i         /        '  * 


:e  >few  Ycrx 


The  author  of   the  New  YorJc  Times   article,    zever  met  with  me. 

\ 


mv  otzJ.oa  twio; 


aic  set  ui 


\ 


:wo  seoara: 


'  "te''^**  — w  ma 
bcti  ocoascots 


:j_mes  to 

/    / 

Mr.  Gerth  failed  to  appear  for  those  irtarv/iaws/cm 
I  had  amd  still  have  im  s"/  ocssessiot/dccuisemts 


gives  to\me\by  Y~.  Mc::cucal  amd  dccumemts  rs^i^ived  through,  my 
rapresamtati^on-  of  Yjr.  McScugal..  that  would — ^€ — r^lcvaa* — ^e — the 
suhject  matter  of  the  Times  artiola.  Those  uccumsmts  suppor-;  th^ 
Climtccs '  comtamtios  that  those  tramsactiots  wers~-.^oper.  I  would 
have  beem  "harov  ro  maJca  these  documemts  available  tsoir.eerth,  had 
he  chcsem  tc  Icaet  his  aoooimtmemts  to  imtarview  me.  I  have  movidea 
whv  he  missed  ^tmose  accc:_mtmemts,  emoapt  for  the  fact  that  I  talc 

"         i      \X'  \      \ 

Kr.  Gertm  over  tmexphoae  that  there  was  mc  story  im  my  cp:_SJ.OE  amd 


based  on  the  doouaentS'\iii 
I  \ 


:cssess^cn. 


To  the  bes^  of  my  ab£iity,   i-^ijould  LDca  to  clariry  .some  pcimts 


atcut  Mr.  McDcugal's  busi_aess  aeaiimgsT  ?irst,-^tmere  was  no  Ionic 
between  Whitewater  Development  ComMBy  and  Madi.san  Guaranty  Savings 
&  Loair>^  In\19a9  Jim  McOcugal  was  imdicte2~""for— taod^ransacticns 
that      wera      coirtiletely      unrelated     to      thia      investaent.  These 

-   1  - 
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REVIEW  &  OUTLOOK 
Smoke  Without  Fire? 


Except  for  the  fiired  h.inds.  no  one 
any  lonfi:er  is  mucft  defending  the  Clin- 
tons on  Whitewater  issues.  Instead, 
former  defenden  are  scratching  their 
heads  over  "a  covenip  without  a 
cnme'-why  is  the  White  House  act- 
ing as  if  it  has  somethinif  to  hide?  De- 
fenders have  advanced  to  a  state  of 
cognitive  dissonance,  an  awareness 
that  beliefs  conflict  with  evidence.  The 
next  step  is  immensely  danfying:  OK. 
they're  hiding  something;  the  prob- 
lem IS  figunng  out  precisely  what. 

This  is  not  to  neglect,  of  coune. 
that  a  covenip  is  itself  a  cnme.  In  the 
Wiitergute  scandal,  obstruction  of  jus- 
tice was  number  one  in  the  articles  of 
impeachment  approved  by  the  House 
.Judiciary  Committee.  The  itemized 
list  included  making  false  and  mis- 
leading statements  to  investigators, 
withholding  evidence,  coaching  wit- 
nesses and  'disseminating  informa- 
tion received  from  otncers  of  the  De- 
panment  of  Justice  of  the  United 
Slates  to  subjects  of  investigations." 
Tlie  "smoking  jfun'  was  a  tape  record- 
ing of  President  Mixon  approving  a 
plan  to  have  the  CIA  ask  the  FBI  to 
drop  its  investigation  of  the  "two-bit 
burglary"  at  Democratic  Party  head- 
quaners  in  the  Watergate  complex. 
Along  the  way.  of  course,  there  were 
IS'-j-minute  gaps  in  recordings,  pack- 
ets of  evidence  being  destroyed,  as- 
sertions of  executive  pnvilege  swept 
aside  by  the  Supreme  Court  and  other 
marks  of  efforts  to  hide  the  truth. 

In  Whitewater,  the  basic  issue  is 
quite  similar.  We  are  at  a  stage  of 
Presidential  cronies  leaving  high  of- 
fice for  jail,  battles  over  "attorney- 
client"  pnvilege,  suppressed  White 
House  memos  sud- 
denly emerging, 
billing  records  be- 
ing discovered  in 
implausible  ways. 
^y-^  To  cover  up  "two- 
lj?k  ^''"  transgressions 
back  in  Arkansas, 
we  are  entitled  to 
suspect,  the  pre- 
rogatives   of    the 


Presidency  are  being  abused.  Aa  a  po- 
litical and  constitutional  issue,  of 
course.  Whitewater  doesn't  approach 
the  consuming  pitch  of  Watcrg:ue. 
and  pmhably  never  will  unless  Presi- 
dent Clnton  is  somehow  rc-elcctcd 
and  stans  a  second  term. 
•     •     • 

The  nature  of  the  Arkansas  trans- 
gressions is  suggested  by  the  newly 
revealed  billing  records  of  Hillary 
Rodham  Clinton's  work  for  Madison 
Giiannty.  James  McDoural's  SAL. 
She  IS  currently  claiming  that  the  60 
hours  of  work  Tit  under  her  previous 
charactenzation  of  "minimal."  but  the 
question  is  not  so  much  how  much  she 
did  as  what  she  did.  She  used  legal 
skills  and  political  clout  to  keep  the 
wayward  thnft  afloat. 

In  January  i984.'<tw-Fedsnl  Hcxne 
Uian  Bank  Board  questioned  .Madi- 
son's lending  practices  and  instructed 
the  Arkansas  Secunties  Department 
to  take  steps  to  close  it  down.  In 
•March.  Rose  ("atten:  Hillary  Clin- 
ton'"l  received  the  first  S2.000  monthly 
retainer  from  Madison.  In  January 
19SS.  Governor  Clinton  appointed  Bev- 
erly Bassett  as  Securities  Commis- 
sioner. On  Apnl  4,  Mr.  McDougal 
hosted  a  fund-raiser  for  Governor 
Clinton  in  the  Madison's  lobby,  contn- 
butions  to  which  have  drawn  the  at- 
tention of  the  independent  counsel. 

A  cluster  of  Rose  Law  Firm  billings 
to  Madison  shows  up  in  late  Apnl.  as 
Mrs.  Clinton  and  others  work  on  a  re- 
capitali7-ition  plan  to  .  save  the 
foundenng  thnft.  Among  the  records 
i.s  an  hour  by  Mrs.  Clinton  on  Apnl  23 
for  a  telephone  conference  with  Com- 
missioner Bassett.  The  next  day.  the 
recapitalization  plan  is  presented  to 
the  Arkansas  Secunties  Department, 
and  two  weeks  later  Ms.  Bassett  in- 
forms Mrs.  Clinton  the  plan  had  been 
approved.  In  the  event  it  was  never 
implemented,  nor  did  Ms.  Bassett 
close  .Madison. 

A  second  cluster  of  Rose  billings 
occun  in  late  1985  and  early  1986  un- 
der the  heading  "I.D.C."-the  Indus- 
tnal  Development  Co..  which  evolved 
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mm  [he  development  Mr.  McOouf^l 
nametl  Castle  Grande.  Mr.  .McOouf^l 
txjiicnt  (he  foiTner  industnal  park  in 
October  i08S  from  three  banks  which 
held  ihc  monpige.  He  paid  SI. 75  mil- 
lion, hut  reflations  limited  his  in- 
vestment to  S6OO.0OO.  So  he  arran?ed 
for  Seth  Wart,  then  another  Madison 
insider,  to  hold  SI. IS  million  as  a  non- 
recoune  loan  from  Madison.  Mr. 
Ward  also  jot  a  10%  commission  on 
each  parcel  sold. 

The  Rose  "I.D.C."  billln?s  com- 
menced in  Aui^t  and  really  picked  up 
steam  in  Novemtier  and  December. 
Federal  bank  examiners  were  due 
back  at  .Madison  In  February,  and  Mr. 
.McOoupal  knew  he  had  to  deal  wtth  Its 
poor  nnanaal  condition  and  Uie  In- 
sider loans.  AnotAer  non-recourse  loan 
(or  S52S.0OO  had  gone  to  Madison  In- 
sider Davis  Fltzftugti:  .Madison  CEO 
John  LaUiam  switclied  It  to  a  phony  re- 
course note  before  bank  examiners  ar- 
rived: .Mr.  Latham  later  pleaded  guilty 
to  tampering  wiui  tlie  Fltihu^h  loan. 

Federal  investigators  concluded 
that  the  Castle  Grande  land  was  'pur- 
chased and  sold  In  a  series  o(  fictitious 
transactions."  .Mr.  McDou^al's  com- 
plex series  of  loans  and  paybacks  is 
now  under  investigation  by  the  inde- 
pendent counsel.  The  counsel  has  the 
cooperation  of  Robert  Palmer,  who 
pleaded  guilty  to  falsifying  :a  ap- 
praisals for  .Madison.  Accortin?  to  the 
Rose  biUln?  recorts.  .Mrs.  Clinton  had 
many  conversations  with  .Mr.  Ward 
(as  well  IS  Webster  Hubbell.  his  son- 
in-lawi  as  well  as  conferences  with 
Mr.  Latham  and  .Mr.  Fitzhueh. 

Mr.  McDou?ars  relations  with  the 
Cintons  IS  also  instructive.  He  has 
daimeo  ne  put  Mrs.  Clinton  on  re- 
tainer after  Governor  Clinton  jo?jed 
over  one  day  and  made  the  request, 
mentioning  financial  hardship.  Mr. 
Clinton  denies  this  ever  happened.  It 
is  a  matter  of  record,  though,  that  in 
1979  the  Clintons  formed  a  50-50  pan- 
nership  with  .Mr.  McDoupil  and  his 
wife  Susan  on  the  Whitewater  Devel- 
opment Co.  The  idea  was  to  sell  land 
lion?  the  White  River,  but  in  the  end 
.Mr.  .McDoufal  heavily  subsidized  the 
operation,  carryin?  some  of  the  Cin- 
tons' losses.  The  appearance,  m  shon. 
IS  that  .Mr.  .McDougal  was  providing 
the  Clintons  a  one-way  bet. 

Another  of  the  Clintons'  close 
fnends   was   Jim    Blair,   counsel    to 


chicken  kin?  Don  Tyson.  (Beverly  Bas- 
sett  IS  now  Beverly  Bassett  Schaffer. 
wife  of  Archie  Schaffer.  director  of  me- 
dia and  government  .iffairs  for  Tyson 
Foods.)  Mr.  Blair,  of  course,  was  ilso 
adviser  to  .Mrs.  Clinton  on  her  197S 
commodities  trades,  in  which  she  par- 
layed Sl.OOO  into  SIOO.OOO.  This  took 
place  as  Bill  Clinton's  first  gubemato- 
nnl  campaign  headed  into  its  final  lap. 

Yet  another  fnend  was  David 
Watkins.  political  adviser  to  the  gov- 
ernor when  he  re-«ntered  the  gover- 
nor s  mansion  in  1983.  That  year  .Mr. 
Watkins  steered  Mrs.  Clinton  into  a 
cellular  telephone  franchise.  Her 
S2.000  investment  netted  S-18.000  five 
years  later.  Mr.  Watkins.  of  course, 
wrote  the  White  House  memo  finger- 
ing  the  First  Lady  in  the  Travel  Office 
finngs  and  mentioning  an  earlier  m- 
cident  with  the  Secret  Service. 

David  Hale,  an  Arkansas  political 
figure  appointed  to  a  judgesnip  by 
Governor  Clinton,  was  head  of  Capital 
Management  Services,  a  federally 
backed  small-business  lender.  He 
made  a  S300.000  loan  to  Susan  McOou- 
gal  in  1986  to  keep  .Madison  afloat. 
Some  of  this  money  apparently 
showed  up  m  the  Whitewater  account. 
Mr.  Hale,  who  pleaded  guilty  to  de- 
frauding the  SEA.  said  he  made  the 
loan  under  pressure  fmni  .Mr.  McDou- 
eal  and  Governor  Clinton.  Both  have 
denied  the  charge,  and  after  his  plea 
.Mr.  Hale  has  been  cooperating  with 
Independent  Counsel  Kenneth  Starr. 

And.  of  course,  these  are  the  in- 
stances and  allegations  we  know 
about.  The  Clintons'  circle  of  fnends 
was  even  wider.  There  was  David  Ed- 
wards, the  elusive  currency  trader  at 
'he  center  of  i  <23  million  gift  from  'h? 
Saudis  to  the  University  ol  Arkansas 
and  who  had  a  long  dinner  with  the 
President  in  Little  Rock  just  before 
Vincent  Foster  s  death.  Also  Dan 
Lisater.  who  ran  .i  bond-trnding 
house  and  was  convicted  of  social  dis- 
tnbution  of  cocaine,  leaving  his  busi- 
ness to  be  run  while  he  was  in  jail  by 
Patsy  Thomasson.  later  one  of  the 
White  House  aides  '*ho  visited  .Mr. 
Foster's  office  the  night  of  his  death. 

•Meanwhile,  the  New  York  Post  re- 
ported yesterday  on  correspondence 
in  which  the  New  York  State  Attorney 
General  is  mquinng  about  more  than 
SIOO.OOO  in  payments  to  .Mrs.  Clinton 
by  the  National  Center  on  Education 
and  the  Economy,  a  chanty  based  at 


the  time  in  Rochester  and  since  relo- 
cated to  Washington.  .Mrs.  Clinton  sat 
on  the  organization's  board,  along 
with  former  New  York  Governor 
Mano  Cuomo  and  Ira  Magaziner.  later 
health  czar.  Board  members  were  not 
paid,  but  .Mrs.  Clinton  was  hired  ap- 
parently to  direct  some  programs: 
Dennis  Vacco.  the  new  Republican  At- 
torney General,  is  asking  for  contracts 
with  her  or  the  Rose  Firm  and  a  de- 
scnption  of  work  performed. 

Also  yesterday,  the  Associated 
Press  roponed  that  President  Clinton 
was  Informed  in  advance  of  the  Travel 
Office  finngs.  and  met  rwice  the  week 
before  with  Harry  Thomason.  These 
findings  wer^mitted  from  the  White 
House  interr^l'' review  of  the  mutter: 
the  report's  author  told  the  AP  the 
omission  was  "of  no  consequence." 
because  .Mr.  Clinton  took  no  action 
himself.  .Mr.  Thomason.  of  course, 
owned  the  firm  that  stood  to  profit 
from  the  changes  in  handling  of 
Travel  Office  business. 

By  this  point,  we  should  think,  the 
smoke  is  getting  pretty  thick.  Some  lit- 
tle flames  may  be  Individually 
quenched,  but  there  is  a  certain  pat- 
tern to  them.  The  Clintons  had  a  lot  of 
fnends  In  the  fast  lanes  In  Arkansas, 
and  the  whole  crowd  trafficked  In  po- 
litical Influence  and  money.  Nearly  all 
of  the  people  Involved  In  these  affairs. 
In  Washington  and  back  In  Arkansas, 
are  in  various  degrees  of  serious  legal 
trouble  or  personal  and  political  ruin. 
But  BUI  and  Hillary  are  In  the  White 
House,  the  dissonance  runs,  un- 
smudged  and  unsullied. 
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THOMAS  OUPHANT 


A  'smoking  gim' 
fizzles  -  again 

WASHI\CTO\ 

A3  smoking  guns  go.  Rick  Massey  is  a  fizzie. 
And  he's  anyrhing  but  unique;  he's  merely  the 
latest. 
The  no-longer-young  attorney  for  Little 
Rock's  Rose  Law  Firm  at  least  provides  us  with  a  tresh 
example  of  how  congressional  partisans  are  handline 
Whitewater.  What  makes  it  unusual  a  that  Whitewater 
is  not  an  investigation  of  a  scandal,  but  an  mvesuganon 
in  search  of  a  scandal.  And  it  is  fed  by  Sen.  Al  D'Amato's 
bumbling  Senate  defamation  operaDon. 

Since  the  New  York  Republican  began  spending  seri- 
ous money  last  year,  the  list  of  fizzles  has  been  astonish- 
mg:  A  mystery  phone  call  after  Vincent  Foster's  suidde 
turned  out  never  to  have  been  made.  A  mystery  phone 
number  turned  out  v>  be  a  White  House  trunk  line  A 
new  ""Foster  File'  was  neither  new  nor  Fosters.  A  key 
SiL  invesueator  turned  out  to  be  a  rabid,  nght-wuig, 

jsrmrinn.  niimorrpHlv  imripr  Whitp  Hnus«?  influence, 
turned  out  to  have  pursued  a  key  Whitewater  figure  in 
record  nme. 

.Ajid.  lest  we  forget,  just  a  month  ago  there  was  a 
D'.\mato-manipulated  media  frenzy  ver/  much  like  the 
one  last  week.  It  was  created  around  a  set  of  notes  from 
a  White  House-Clinton  lawyer  meeting  two  years  ago 
tjiat  was  supposed  to  show  efforts  to  obtain  inside  mi'or- 
madon  to  obstruct  official  mvestiganons.  Out  came  ihe 
notes,  which  of  course  showed  no  such  thing. 

Each  nme,  the  syndrome  has  be«n  identical;  report 
of  e.xplosive  evidence,  charactenzauon  oi  evidence,  Jite.'- 
pretauon  of  evidence,  surfacing  of  evidence,  evaporatibn 
of  issue.  That's  why  an  e.xamination  of  "Rick  Massfe^r'- 
appearance  before  the  D'Amato  committee  last  Week 
should  begm  with  the  way  it  was  advertised  ahead"af 
time.  ?'j  ■■ 

Reporters  were  told  he  would  "contradict"  Hillary 
Rodham  Clinton's  statements  about  how  theu-  law  apa 
came  to  represent  the  infamous  Madison  Guaranty  Sav.-j 
ings  ii  Loan.  Republicans  also  said  in  advance  that  iVIiais: 
sey  would  contradict  her  statements  that  he  did  most  of 
the  work  and  would  say  he  hud  little  to  do  with  the  ciisS. 

Not  e.Kactly.  Massey  is  now  a  partner  in  the  firm, 'ted 
his  narrative  of  events  from  the  spnng  of  1985  did  ncrfh-'' 
ing  of  the  sort,  v  "|'"''i 

What  Massey  did  say  was  that  he  himself  pitched  ii 
senior  Madison  Guaranty  executive  to  have  Rose  handle: 
the  matter,  wnith  was  on  effort  to  secure  a  sute  regula- 
tory opinion  that  Madison  could  legally  issue  preferred 
stock  to  increase  its  capitaJ  and  arrange  a  broker's  jf- 
cense  to  handle  .uch  a  sale  of  stock. 


What  is  more.  Massey  said  chat  the  e.xecutive.  .John 
Latham  (an  aquaintance  from  college),  had  onginaJly 
sought  him  out  at  a  secunues  law  course  he  was  helping 
teacn  in  Little  Rock.  Massey  added  that  Latham  told 
him  he  lacked  the  auihoncy  to  hire  hun. 

.Massey  said  he  then  '"may"  have  had  a  'casual  con- 
versation" with  Mrs.  Clinton  about  this  but  does  not  re- 
member a  specific  conversation. 

.Mrs.  Clinton  does  remember,  however,  and  she  has 
always  said  that  she  then  raised  the  matter  of  the  firm's 
retention  with  the  S&L's  owner,  her  then-friend,  James 
-McDougal.  .i-ccording  to  testimony  by  Latham  to  federal 
regulators.  .McDougai  suggested  retaining  the  law  firm 
because  .Vlrs.  Clinton  was  a  friend,  whereupon  Latham 
requested  that  Massey  do  the  work  they  had  already 
discussed.  .All  of  this  -  Rose's  retention  and  .Masse/s 
assignments  -  occurred  on  the  same  day. 

Mass?:'';  T.emcr-.'  in  -vhat  happened  r,e.\-t  j  ~"3tai 
clear.  He  savs  :he  substannve  work  nn  rhp  i-wn  is<aiec 
'.vas  .lis  alone  -  researciing  the  issue,  franung  ;t  for  the 
state  regulator  and  sending  a  formal  letter  to  the  Bill 
Cinton-appointed  official  to  which  he  put  Mrs.  Clinton's 
name  as  the  firm's  billing  partner.  .Massey  said  his  view 
was  that  the  luesrion  ofthe  S&L'j  ability  to  issue  stock 
was  such  -a  "jiam  flunk'  that  he  did  not  believe  state 
regulators  even  hao  discretion  in  the  matter. 

He  was  r.ghL  The  favorable  opinion  was  issued,  but 
the  state  regulator  later  attached  a  condition  to  an  actual 
stock  sale  that  Madison  Guaranty  was  unable  to  meet. 
Mrs.  Clinton  has  said  she  had  no  role  in  that  phase  of  the 
matter,  and  no  evidence  contradicts  her. 

The  lesson  of  Whitewater  is  that  you  take  these  shrill 
claims  one  at  a  time,  listen  to  testimony  and  read  docu- 
ments and  then  discard  the  claims.  ■■: 

There  wuj  be  more.  .Around  here,  the  conventional 
wisdom  ;s  that  the  number  and  volume  of  charges  are, 
more  politically  important  than  subsequent  facts.  X  nu- 
nonty  view  is  that  there  is  a  cnticai  mass  of  garbagp. 
beyond  which  partisan  defamation  is  transformed  trom  a. 
sword  into  a  boomerang. 

Tkoma.1  Olipfumt  is  a  Globe  coLwrmisL  ''-" 
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Resolution  Trust  Corporation 

Office  of  Inspector  CenenU,  Office  of  Investigacioo 


JOHN  LATHAM,  LATHAM  &  ASSOCIATES,  was  interviewed  on  July  12,  199  5 
at  Little  Rock,  Arkansas  by  Special  Agent  E.P.  HUSOK,  RTC  Office  of 
Inspector  General,  and  Special  Agent  SCOTT  MALLON,  FDIC  Office  of 
Inspector  General.  Also  present  during  the  interview  was  LATHAM'S 
attorney,  JAMES  RHODES,  of  the  law  firm  DOVER  &  DIXON.  LATHAM  was 
advised  that  he  was  to  be  interviewed  relative  to  his  knowledge  of 
the  ROSE  Law  Finn  representation  of  the  former  MADISON  GUARANTY 
SAVINGS  and  LOAN  and  the  1985  purchase  of  property  owned  by  the 
INDUSTRIAL  DEVELOPMENT  COMPANY  (IDC). 

LATHAM  said  that  he  began  working  at  MADISON  GUARANTY  as  the 
Executive  Vice  President  in  1983.  He  said  that  he  was  also  a 
member  of  the  Board  of  Directors  of  MADISON  FINANCIAL  CORPORATION, 
a  subsidiary  of  MADISON  GUARANTY. 

LATHAM  said  that  at  one  time,  date  not  recalled,  JAMES  MCDOUGAL 
suggested  that  MADISON  GUARANTY  use  ROSE  for  some  of  the  legal  work 
at  the  institution.  LATHAM  said  that,  "  MCDOUGAL  had  friends  over 
there,  he  suggested  we  use  them."  LATHAM  said  when  asked  who  the 
friends  were  that  it  was  HILLARY  RODHAM  CLINTON  and  others.  MASSEY 
said  that  he  also  was  familiar  with  a  ROSE  attorney,  RICHARD 
MASSEY,  with  whom  he  had  attended  college  at  the  University  of 
Central  Arkansas.  LATHAM  said  that  he  did  not  specifically  recall 
the  manner  by  which  ROSE  was  paid  but  knew  that  at  some  point  the 
firm  was  on  retainer  which  he  heard  was  $2,000  per  month.  LATHAM 
said  that  he  did  not  know  who  the  billing  attorney  at  ROSE  was. 

LATHAM  said  that  he  recalled  ROSE  working  on  only  one  matter  for 
MADISON  GUARANTY.  He  said  that  the  issue  ROSE  worked  on  concerned 
a  broker/dealer  operation  that  was  purchased  by  MADISON.  He  said 
that  he  recalled  that  ROSE  worked  either  on  the  acquisition  of  the 
broker/dealer  operation,  or  on  legal  aspects  of  the  acquisition 
after  it  had  been  done.  LATHAM  said  that  MASSEY  worked  on  the 
matter  because  he  had  specifically  asked  for  him  to  do  so.  LATHAM 
could  not  recall  any  specifics  of  what  the  services  performed  by 
ROSE  in  the  matter  were,  except  that  he  did  recall  one  occasion 
when  he  and  MASSEY  met  with  BEVERLY  BASSETT  of  the  Arkansas 
Securities  Department  (ASD) .  He  could  not  recall  details  of  that 
meeting. 

LATHAM  was  asked  whether  he  recalled  anyone  from  ROSE  working  on  a 
preferred  stock  offering  contemplated  or  proposed  by  MADISON 
GUARANT:.  He  said  he  did  not.  LATHAM  said  that  he  recalled  that 
at  some  time  in  1985,  the  institution  was  considering  every 
possible  means  of  increasing  capital,  and  that  a  preferred  stock 
offering  was  considered  along  with  other  means.  He  recalled  that 
the  decision  was  eventually  made  to  raise  capital  by  a  subordinated 
debt  offering.  LATHAM  said  that  he  did  not  recall  anyone  from  ROSE 
working  on  that  issue,  rather  he  recalled  that  JOHN  SELIG  of  the 
law  firm  of  MITCHELL,  WILLIAMS,  SELIG,  JACKSON  worked  on  the 
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EWESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  JANUARY  18,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:12  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Ms.  Huber,  how  are  you? 

Ms.  Huber.  Fine,  thank  you. 

The  Chairman.  Would  you  just  stand  for  the  purposes  of  taking 
the  oath. 

Ms.  Huber.  Yes. 

[Whereupon,  Carolyn  Huber,  Special  Assistant  to  the  President, 
was  called  as  a  witness  and,  having  first  been  duly  sworn,  was  ex- 
amined and  testified  as  follows:] 

SWORN  TESTIMONY  OF  CAROLYN  HUBER 
SPECIAL  ASSISTANT  TO  THE  PRESIDENT 

The  Chairman.  The  Committee  wants  to  thank  you  because  I  un- 
derstand you  have  been  through  quite  a  bit  to  get  here,  and  yester- 
day and  the  day  before  you  gave  depositions,  I  guess,  late  into  the 
afternoon,  so  we  thank  you  for  your  appearance. 

We  know  that  your  counsel  has  a  pressing  engagement  so  we  are 
going  to  attempt  to  move  this  as  quickly  as  we  can 

Ms.  Huber.  Thank  you. 

The  Chairman.  — to  accommodate  both  you  and  your  counsel. 

If  you  have  any  statement  that  you  or  your  counsel  would  like 
to  make,  we  are  prepared  to  take  it.  If  not,  we  will  begin  the  exam- 
ination. 

Ms.  Huber.  No,  I  don't. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Huber,  what  is  your  current  position  at  the  White  House? 

Ms.  Huber.  I'm  a  Special  Assistant  to  the  President  in  charge  of 
personal  correspondence. 
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Mr.  Chertoff.  Am  I  correct  that  you  have  known  Mrs.  Clinton 
and  President  Clinton  for  a  long  time? 

Ms.  HUBER.  Yes,  sir. 

Mr.  Chertoff.  In  fact,  you  were  one  of  the  nonlawyer  managing 
personnel  at  the  Rose  Law  Firm? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Back  in  the  1980's? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  And  in  the  1990's? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  I  would  like  to  direct  your  attention  to  August 
1995,  and  I  want  to  help  you  to  fix  in  your  mind  what  was  going 
on  at  that  period  of  time,  both  here  and  in  your  own  experience  at 
the  White  House. 

You  recall  in  August  1995,  there  were  hearings  going  on  involv- 
ing the  removal  of  documents  from  Vince  Foster's  office? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  In  fact,  you  testified  before  the  Committee  on 
about  August  3,  1995;  is  that  correct? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  And  that  again  had  to  do  with  the  events  of  July 
1993,  when  Mr.  Foster  died;  right? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Now,  I  want  you  to  keep  your  attention  focused 
on  that  period  in  August  1995,  while  this  Committee  was  in  the 
process  of  investigating  the  handling  of  documents  in  Vince  Fos- 
ter's office,  and  I  want  to  ask  you  whether  in  August  1995,  you  had 
occasion  to  go  to  a  room  on  the  third  floor  of  the  White  House  resi- 
dence called  the  Book  Room. 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  What  is  the  Book  Room? 

Ms.  Huber.  It's  a — it  has  bookshelves  in  it  where  we  keep  the 
Clintons'  personal  books.  It  has  a  closet  in  there  where  we  keep 
knickknacks  and  had  a  table  where  it's  piled — when  we  get  gifts 
in  from  different  people,  we  pile  up  the  books  on  the  table  and  then 
the  knickknacks  and  we  eventually  sort  them  out.  I  pack  up  some 
of  them  to  send  to  archives.  Part  of  them  we  put  in  the  closet. 

Mr.  Chertoff.  The  Book  Room  is  located  in  part  of  the  personal 
quarters  of  the  First  Family? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  Am  I  correct  that  one  of  the  doors  from  the  Book 
Room  leads  into  the  exercise  room? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  And  that  is  the  exercise  room  that's  available  to 
the  President  and  the  First  Lady  and  their  personal  guests  at  the 
residence? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Can  you  just  tell  us  briefly  where  this  Book  Room 
is  located  relative  to  Mrs.  Clinton's  private  office  in  the  residence 
of  the  White  House? 

Ms.  Huber.  On  the  third  floor.  It's  right  next — right  next  to  each 
other.  You  go  out  a  door  here  and  then  right  into  here,  and  they^re 
just  like  that  [indicating]. 

Mr.  Chertoff.  So  it's  a  few  paces  away  from  her  private  office? 
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Ms.  HuBER.  Yes. 

Mr.  Chertoff.  This  Book  Room  is  not  open  to  the  general  pubHc 
obviously;  right? 

Ms.  HuBER.  Oh,  no,  because  this  is  their  residence. 

Mr.  Chertoff.  In  fact,  is  it  the  case  that  the  people  that  use  the 
Book  Room  are  the  President  and  Mrs.  Clinton,  yourself,  and  Ms. 
Marshall? 

Ms.  HuBER.  Yes,  and  then,  of  course,  the  butlers,  the  maids,  and 
all  of  the  employees  there  go  in  there. 

Mr.  Chertoff.  Putting  aside  butlers,  and  maids,  and  people  who 
are  maintenance  personnel,  what  is  Ms.  Marshall's  position  at  the 
White  House? 

Ms.  Huber.  She's  the  Personal  Assistant  to  the  First  Lady. 

Mr.  Chertoff.  What  do  her  duties  involve? 

Ms.  Huber.  I  don't  know  specifically  all  her  duties.  I  know  that 
she  keeps  up  with  all  of  her  personal — like  makeup,  you  know, 
dress,  getting  clothes  and  just  all — ^you  know,  like  a  personal — per- 
sonal matters. 

Mr.  Chertoff.  Is  there  a  table  in  the  middle  of  this  room? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  About  how  big  is  the  table? 

Ms.  Huber.  It  was  about  8  by  4  feet,  I  would  say. 

Mr.  Chertoff.  Did  you  have  occasion  in  a  deposition  yesterday 
to  do  a  sketch  of  this  Book  Room? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  To  help  you  and  help  everybody  else,  we  would 
like  to  furnish  you  with  a  copy  of  it  and  put  it  up  on  the  Elmo. 
It  is  Deposition  Exhibit  Number  1.  You  drew  this  for  the  Commit- 
tee last  night  during  your  deposition? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  This  table  in  the  center  is  the  table  you've  just 
described? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  There's  a  door  that  leads  to  the  exercise  room? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  Then  there  are  other  doors  that  lead  out  into 
hallways? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  I  want  to  keep  your  attention  to  this  period  of  the 
first  week  of  August,  which  is,  as  I  say,  one  of  the  weeks  we  were 
having  hearings  on  the  Vince  Foster  documents.  Did  you  have  occa- 
sion to  go  into  that  room  and  see  some  documents  lying  on  that 
table  in  the  middle  of  the  Book  Room? 

Ms.  Huber.  When — would  you  rephrase  it?  I'm  not  sure. 

Mr.  Chertoff.  During  the  first  or  second  week  of  August,  did 
you  go  into  the  Book  Room  and  see  on  this  table  a  series  of  folded- 
over  documents  which  you  now  know  to  be  billing  records  of  the 
Rose  Law  Firm? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  Would  you  tell  us  how  you  came  to  go  in  and 
what  you  saw? 

Ms.  Huber.  I  go  up  into  that  room  periodically  to  pick  up,  like 
I  said,  the  knickknacks  to  take  down  to  my  office,  and  that  day  I 
went  up  to  get  a  bunch  of  magazines  and  newspaper  clippings  that 
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we  have  kept  over  the  years  to  take  them  over  to  my  office  in  the 
East  Wing  so  that  I  could  get  them  catalogued.  I  have  a  volunteer 
that  does  all  of  this  for  me. 

I  had  several  boxes,  and  there  was  a  particular  box  on  top  of  the 
table  that  I  had — had  some  of  the  knickknacks  in,  and  over  on  the 
edge  of  the  corner  was  these  documents.  And  I  saw  them.  I  just — 
they  were  folded.  I  didn't  open  them.  I  just  picked  them  up  and 
plunked  them  down  into  the  box.  And  I  called  the  Usher's  Office, 
if  they  could  come  help  me  tote  all  these  boxes  back  to  my  office. 
So  they  came  up  with  their  little  dollies.  We  carried  them  to  my 
office.  I  put  them  on  the  floor  and  left  them  there. 

Mr.  Chertoff.  Now,  I  want  to  still  keep  your  attention  focused 
on  this  period  in  August.  Before  this  occasion  on  the  first  or  second 
week  of  August  when  you  saw  the  documents  on  the  table,  had  you 
been  in  that  room  on  an  earlier  occasion  a  couple  of  weeks  earlier? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  On  that  earlier  occasion  a  week  or  two  before  you 
saw  the  documents,  had  you  observed  what  was  on  the  table? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Were  the  documents  on  the  table  a  week  or  two 
before? 

Ms.  HUBER.  No. 

Mr.  Chertoff.  I  take  it  from  your  answers  in  the  deposition  that 
you  are  quite  confident  you  would  have  noticed  the  documents  a 
week  or  two  earlier  if  they  had  been  on  that  table? 

Ms.  Huber.  Yes,  I  would  have. 

Mr.  Chertoff.  So  that  on  this  occasion  you  came  in  and  you 
walked  to  the  table.  And  you  had  a  box  there  already? 

Ms.  Huber.  Yes,  there  was  a  box  there  already,  had  some  of  the 
knickknacks  thrown  into  it. 

Mr.  Chertoff.  Had  you  on  earlier  occasions  brought  that  box  in, 
in  order  to  collect  knickknacks? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  So  that  before  this  event  in  August,  you  had  been 
in  the  room  from  time  to  time  and  you  had  been  in  the  process  of 
collecting  knickknacks  and  memorabilia;  right? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  On  those  earlier  occasion  you  did  not  see  these 
billing  records? 

Ms.  Huber.  No,  I  did  not. 

Mr.  Chertoff.  Then  in  the  first  or  second  week  of  August  when 
you  went  up,  you  noticed  the  billing  records  on  the  table? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  I  am  going  to  show  you  what  has  been  marked 
as  DKSN  28928  all  the  way  down  to  29043  and  ask  you  whether 
this  is  a  copy  of  the  documents  or  the  billing  records  that  you  saw 
in  August. 

Ms.  Huber.  I  can't  see  them. 

Mr.  Chertoff.  Let  me  send  them  down  to  you. 

Ms.  Huber.  My  eyesight  is  not  as  good  anymore.  Yes,  this  ap- 
pears to  be  what  I  saw. 

Mr.  Chertoff.  I  would  like  you  to  show  us  how  they  were  ar- 
ranged on  that  day  in  August  when  you  walked  into  the  Book 
Room  and  saw  them  on  the  table  [indicating]. 
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Ms.  HUBER.  These  don't  seem  to  fold  as  good  as  those.  Those  fold- 
ed really  well  and  they  cannot  open  up  like  this,  but  it's  like  that. 

Mr.  Chertoff.  So  they  were  folded  over.  Were  they  secured  by 
a  rubber  band? 

Ms.  HuBER.  No,  just  like  this.  Just  like  that  [indicating]. 

Mr.  Chertoff.  And  they  were  on  top  of  a  pile  of  books? 

Ms.  HuBER.  Yes,  about  like  that  [indicating]. 

Mr.  Chertoff.  How  close  were  they  to  the  edge  of  the  table? 

Ms.  HuBER.  About  like  that  [indicating]. 

Mr.  Chertoff.  Were  they  clearly  visible? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  When  you  saw  the  documents  on  that  day  in  Au- 
gust, what  did  you  do  with  them? 

Ms.  Huber.  I  just  picked  them  up  and  plunked  them  down  in 
that  box  that  was  already  there  with  the  knickknacks  on  it. 

Mr.  Chertoff.  Why  did  you  do  that? 

Ms.  Huber.  Because  I  thought  it  was  something  I  was  supposed 
to  file. 

Mr.  Chertoff.  You  thought  it  had  been  left  there  for  you? 

Ms.  Huber.  Yes,  I  thought  it  had  been  left  there  for  me  to  take 
down  and  file  it  in  the  filing  that  I  do. 

Mr.  Chertoff.  Am  I  correct  that  one  of  the  reasons  you  thought 
it  had  been  left  for  you  is  because  when  you  had  been  there  on  an 
earlier  occasion,  you  had  not  seen  those  documents? 

Ms.  Huber.  That's  right. 

Mr.  Chertoff.  Now  let  me  just,  before  we  move  forward  in  time, 
I  want  to  get  a  little  bit  of  a  better  sense  of  what  this  room  is.  The 
bookcases  contain  personal  books  of  the  Clintons? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  When  we  say  books,  we  mean  like  novels  or  biog- 
raphy or  whatever? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Are  there  also  file  cabinets  in  that  room? 

Ms.  Huber.  Yes,  I  have  a  file  cabinet  in  there. 

Mr.  Chertoff.  Do  the  Clintons  have  a  file  cabinet? 

Ms.  Huber.  Well,  it's  theirs. 

Mr.  Chertoff.  How  many  file  cabinets  are  there? 

Ms.  Huber.  I  have  two  in  there. 

Mr.  Chertoff.  And  can  you  tell  us  what's  contained  in  the  file 
cabinets? 

Ms.  Huber.  One  cabinet  has  all  their  personal  matters  that  I 
take  care  of  like,  for  instance,  their  condominium,  their  insurance 
papers,  last  year's  paid  bills  and  that  type  thing,  I  keep  in  there. 

Mr.  Chertoff.  So  would  you  say  it  is  their  current  financial 
records? 

Ms.  Huber.  Yes,  the  current  ones,  not  the  old  ones. 

Mr.  Chertoff.  What  is  in  the  second  file  cabinet? 

Ms.  Huber.  It  doesn't  have  anything  in  it  now,  except  one  draw- 
er has  a  bunch  of  maps  in  it. 

Mr.  Chertoff.  What  was  in  the  second  file  cabinet  in  August 
1995? 

Ms.  Huber.  Well,  after  I  got  those  papers  out,  just  the  maps.  It's 
from  vacations,  like  when  you  keep  memorabilia  when  you  go  on 
vacations.  It's  a  whole  drawer  full  of  places  they  have  been. 
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Mr.  Chertoff.  I  take  it  that  room  is  the  room  in  which  to  your 
knowledge  the  President  and  the  First  Lady  go  in  when,  for  exam- 
ple, they  want  to  get  a  book  to  read  or  they  want  to  put  a  book 
away? 

Ms.  HUBER.  Not  necessarily,  because  they  have  bookshelves  all 
over  the  White  House  in  the  residence. 

Mr.  Chertoff.  So  it's  one  of  the  places  they  would  go? 

Ms.  HuBER.  Yes,  it's  just  one  of  them. 

Mr.  Chertoff.  It's  also  a  room  that  you  have  to  go  through  in 
order  to  get  to  the  exercise  room? 

Ms.  HuBER.  Yes,  sir. 

Mr.  Chertoff.  And  that  table  where  the  documents  were  found 
was  right  in  the  center  of  the  room? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Would  you  agree  with  me  that  it  would  be — if 
someone  were  to  enter  the  room  and  go  through  it  to  go  to  the  exer- 
cise room,  it  would  be  very  obvious — those  papers  would  be  very 
obvious  the  way  they  were  situated  when  you  found  them  in  early 
August? 

Ms.  HUBER.  Yes,  sir. 

Mr.  Chertoff.  It  would  be  hard  to  miss  them? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Again  I  want  to  just  try  to  ascertain  who  gen- 
erally has  access  to  this  room.  You  have  access  to  the  room? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  I  have  to  ask  you,  did  you  put  those  documents 
in  the  room  in  the  first  place? 

Ms.  HuBER.  No,  I  did  not. 

Mr.  Chertoff.  Ms.  Marshall  has  regular  access  to  that  room? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Your  understanding  of  her  duties  is  that  they 
would  relate  more  to  kind  of  personal  needs  on  the  part  of  Mrs. 
Clinton,  things  like  appointments  for,  let's  say,  clothing  or  things 
of  that  sort? 

Ms.  HUBER.  Yes,  sir. 

Mr.  Chertoff.  Then  the  President  and  Mrs.  Clinton  would  obvi- 
ously have  reason  to  be  in  that  room;  correct? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  And  you  would  agree  with  me  that  those  are  the 
only  people,  other  than,  you  know,  maintenance  personnel  or  peo- 
ple who  clean,  who  would  have  occasion  to  be  in  that  room  except 
for  house  guests? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  And  it  is  your  understanding  that  house  guests 
might  be  given  permission  by  the  Clintons  to  be  in  the  exercise 
room  or  to  be  in  that  room? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  But  I  am  correct,  am  I  not,  that  access  to  that 
room  is  very,  very  limited? 

Ms.  HUBER.  Yes. 

Mr.  Chertoff.  It  is  not  like  one  of  the  ceremonial  rooms  in  the 
residence  which  are  sometimes  used  for  functions  or  in  which  peo- 
ple might  be  allowed  to  come  and  go  with  a  little  bit  more  freedom? 

Ms.  HuBER.  Yes. 
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Mr.  Chertoff.  Now,  you  folded  up  the  documents  and  you  put 
them  into  the  box  and  you  had  the  Usher's 

Ms.  HUBER.  I  didn't  fold  them.  They  were  folded  up. 

Mr.  Chertoff.  You  picked  them  up  and  put  them  in  the  box? 

Ms.  Huber.  Just  stuck  them  down  in  the  box. 

Mr.  Chertoff.  Did  you  notice  as  you  did  that  what  kind  of  docu- 
ments they  were? 

Ms.  Huber.  I  just  thought  it  was — it  looked  sort  of  like  billing 
memos,  but  I  didn't  open  it.  From  being  in  a  law  firm,  I  thought 
it  kind  of  looked  like  them,  but  I  didn't  open  it  so  I  couldn't  tell 
that  it  really  was. 

Mr.  Chertoff.  So  from  your  experience  at  the  law  firm,  you  did 
have  the  impression  that  they  looked  like  the  kind  of  documents 
that  would  be  billing  memos? 

Ms.  Huber.  Kind  of,  yes. 

Mr.  Chertoff.  But  you  didn't  actually  open  them  and  inspect 
them? 

Ms.  Huber.  No. 

Mr.  Chertoff.  Is  part  of  the  reason  for  that  that  you  assumed 
that  they  had  been  left  for  you  and,  therefore,  you  were  simply  to 
file  them? 

Ms.  Huber.  That's  true. 

Mr.  Chertoff.  You  had  them  sent  back  down  to  your  office? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  What  happened  to  them  after  that? 

Ms.  Huber.  They  were  sitting  on  the  floor  in  my  office  all  these 
4  months  or  how  long  it's  been. 

Mr.  Chertoff.  Did  anybody  make  an  effort  to  catalogue  what 
was  in  the  box? 

Ms.  Huber.  No,  it's  still  there. 

Mr.  Chertoff.  I  guess  it's  not  accurate  to  say  you  discovered 
them  in  January  because  you  had  put  them  in  the  box.  How  did 
you  come  to  rediscover  them  in  January? 

Ms.  Huber.  I  had  some  new  furniture  built  in  my  office.  I  have 
some  new  built-ins.  And  I  had  this  big  table  in  there.  When  I  got 
my  new  built-ins  I  didn't  need  a  table  anymore  because  I  have 
shelves  and  I  can  put  all  my  things  up.  I  had  called  to  have  it 
moved  that  morning,  on  Thursday  morning.  So  they  took  the  table 
out.  Then  I  decided  I  would  start  trying  to  put  my  things  up  on 
the  shelves,  and  I  picked  up  this  billing  memo  and  opened  it,  and 
I  was  surprised. 

Mr.  Chertoff.  Is  it  fair  to  say  you  were  kind  of  troubled? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  What  did  you  do? 

Ms.  Huber.  I  sat  down  for  a  few  minutes  and  thought.  Then  I 
called  Mr.  Kendall. 

Mr.  Chertoff.  What  did  you  think  about  in  those  few  minutes? 

Ms.  Huber.  Well,  I  just  thought  what  should  I  do. 

Mr.  Chertoff.  Why  did  you  decide  to  call  Mr.  Kendall? 

Ms.  Huber.  Because  I  have  gotten  information  from  Mr.  Kendall 
before  on  different  occasions  on  records  when  he  needed — when  he 
was — had  asked  me  for  records,  so  I  called  him. 

Mr.  Chertoff.  Did  you  consider  calling  Mrs.  Clinton  first? 

Ms.  Huber.  No. 
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Mr.  Chertoff.  Why  not? 

Ms.  HUBER.  Because  I  knew  she  was  busy  that  day  with  an 
interview  and  I  didn't  want  to  disturb  her. 

Mr.  Chertoff.  Did  you  consider  waiting  until  Mrs.  CUnton  was 
done  with  the  interview? 

Ms.  HuBER.  No,  I  didn't. 

Mr.  Chertoff.  Why  not? 

Ms.  HuBER.  Because  I  thought  it  was  very  important  that  I  call 
someone  right  away. 

Mr.  Chertoff.  And  am  I  correct  in  my  understanding  that  as 
soon  as  you  looked  at  the  documents  and  saw  that  they  were  Rose 
billing  records,  you  immediately  understood  that  these  were  docu- 
ments that  had  been  subpoenaed  or  required  by  a  number  of  inves- 
tigating agencies? 

Ms.  HuBER.  Yes,  sir. 

Mr.  Chertoff.  In  order  to  explain  that,  let  me  go  back  a  little 
bit  in  time  and  say,  were  you,  yourself,  involved  over  the  months 
in  1994  and  1995  in  helping  the  White  House  and  helping  the  Clin- 
tons personally  in  responding  to  various  subpoenas  and  document 
requests  relating  to  Whitewater? 

Ms.  HuBER.  Yes,  I  helped  Mr.  Kendall  on  several  occasions  look 
up  documents,  and  then  in  July  1994,  two  of  his  associates  came 
over  to  the  White  House  onto  the  third  floor  and  they  copied  all  of 
those  boxes,  my  boxes  that  I  have  in  the  closet,  or  went  through 
every  paper  and  made  their  little  notes,  little  sticky  papers  that 
they  left  there,  things  that  they  were  looking  at. 

Then  I  had  a  wooden  file  cabinet  in  there  at  that  time.  They 
went  through  all  of  those  files  for  2  weeks,  looking  through  every 
piece  of  paper  I  had  up  there. 

Mr.  Chertoff.  Now,  I  want  to  take  this  step-by-step,  because 
you  have  mentioned  a  closet  on  the  third  floor  and  I  want  to  make 
it  clear,  the  closet  you  are  mentioning  is  not  in  this  room  which  is 
the  Book  Room? 

Ms.  Huber.  No. 

Mr.  Chertoff.  Is  it  the  same  closet  that  we  heard  testimony 
about  last  year  in  which  for  a  period  of  days  some  of  the  personal 
records  from  Mr.  Foster's  office  were  kept? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  And  there  were  other  boxes  in  that  closet? 

Ms.  Huber.  When — what 

Mr.  Chertoff.  Well,  after  Mr.  Kendall's — let  me  withdraw  the 
question. 

After  the  Foster  records  had  been  finally  transferred  over  to  Wil- 
liams &  Connolly  in  1993,  I  take  it  there  remained  in  that  closet 
other  boxes  of  records? 

Ms.  Huber.  Yes,  the  boxes  that  I  had  brought  up  here  from  Ar- 
kansas. They're  financial  records. 

Mr.  Chertoff.  And  those  boxes  included  Whitewater  records  re- 
lating to  Whitewater  Development  Corporation? 

Ms.  Huber.  Just  some  checks  that  would  have  been  from  White- 
water would  have  been  in  those  files  because  it  was  only  financial 
papers,  like  their  income  tax  returns  for  the  last  10  years  or  more. 
That's  the  type  records,  checks,  personal  checks. 
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Mr.  Chertoff.  So  in  July  1994,  a  couple  of  lawyers  from  Wil- 
liams &  Connolly  came  over  and  they  were  directed  to  look  at 
records  in  this  closet  in  a  room  on  the  third  floor  that  is  not  the 
Book  Room? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Who  told  you  or  who  made  the  decision  as  to 
where  these  lawyers  should  look  for  records?  In  other  words,  did 
the  lawyers  come  to  you  and  say,  "Where  should  we  look  for 
records?"  Did  Mrs.  Clinton  say,  "Tell  them  to  look  over  here."? 

Ms.  HuBER.  No,  Mr.  Kendall  would  call  me. 

Mr.  Chertoff.  What  did  he  say  to  you? 

Ms.  HuBER.  He  had  a  request  for  documents  and  he  would  ask 
me  to  go  up  to  the  boxes  and  get  what  he  needed  and  I  would  copy 
and  send  them  to  him. 

Mr.  Chertoff.  Where  were  the  documents  that  you  were  copying 
located  in  the  White  House? 

Ms.  HuBER.  On  the  third  floor  in  that  closet. 

Mr.  Chertoff.  In  that  closet? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  But  not  in  the  Book  Room? 

Ms.  Huber.  No. 

Mr.  Chertoff.  In  all  of  your  going  through  files  at  Mr.  Kendall's 
request  to  copy  documents,  had  you  ever  seen  those  billing  records? 

Ms.  Huber.  No,  I  had  not. 

Mr.  Chertoff.  So  as  far  as  you  know  from  your  participation  in 
searching  through  the  Clintons'  documents  to  respond  to  subpoe- 
nas, as  far  as  you  know,  the  places  you  looked  did  not  contain 
those  billing  records? 

Ms.  Huber.  No,  sir. 

Mr.  Chertoff.  Did  Mrs.  Clinton  ever  have  any  conversation  with 
you  about  locations  or  places  in  the  White  House  you  ought  to  be 
looking  at  in  order  to  comply  with  subpoenas  for  documents? 

Ms.  Huber.  No. 

Mr.  Chertoff.  Did  you  talk  with  Mrs.  Clinton  at  all  about  com- 
plying with  subpoenas  for  documents? 

Ms.  Huber.  No. 

Mr.  Chertoff.  All  of  your  communication  was  with  Mr.  Kendall? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  Was  it  your  understanding  that  Mr.  Kendall  was 
talking  with  Mrs.  Clinton  and  the  President? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Was  it  also  your  understanding  that  this  search- 
ing for  documents  in  July  1994,  and  on  other  occasions  was  in  re- 
sponse to  subpoenas? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Did  you  understand  that  they  were  subpoenas 
from  the  Independent  Counsel? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Did  you  understand  there  were  subpoenas  from 
the  RTC? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Did  you  understand  that  as  of  October  of  last 
year,  there  was  a  subpoena  from  this  Committee? 

Ms.  Huber.  From  what? 
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Mr.  Chertoff.  From  this  Committee. 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Now,  I  just  want  to  understand  a  little  bit  more 
fully  and  make  sure  we  have  the  complete  picture  of  your  role  in 
responding  to  requests  for  documents.  You  got  your  instructions 
from  Mr.  Kendall? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Mr.  Kendall  told  you  what  he  needed;  is  that 
right? 

Ms.  Huber.  Yes,  and  we  would  meet — occasionally  he  would 
bring  the  paper,  we  would  go  over  what  he  needed,  and  I  would  tell 
him  if  I  knew  a  certain  name  or  if  I  didn't  know  it.  And  I  told  him 
about  what  checking  accounts  they  had  had. 

Mr.  Chertoff.  I  take  it  that  you  used  your  best  effort  to  comply 
with  Mr.  Kendall's  requests  for  documents  based  on  what  you  knew 
about  where  documents  were  kept  that  related  to  the  Clintons'  ac- 
tivities? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  During  all  of  that  discussion  with  Mr.  Kendall, 
whether  in  person  or  on  the  telephone,  you  were  not  aware  or  you 
never  ran  across  these  billing  records  until  that  day  on  August 
1995,  when  they  were — ^for  the  first  time,  you  saw  them  open — not 
open,  folded  on  the  table  in  the  middle  of  the  Book  Room? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  Am  I  correct,  in  fact,  that  you  never  actually 
looked  in  the  Book  Room  for  documents  at  Mr.  Kendall's  request? 

Ms.  Huber.  No. 

Mr.  Chertoff.  Let  me  direct  your  attention  to  the  documents, 
the  billing  records,  again.  When  you  opened  those  billing  records 
in  January  and  discovered  what  they  were,  in  January  1996,  did 
you  recognize  handwriting  on  it? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  It  was  handwriting  in  red  ink? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  And  just  to  be  very  clear,  the  records  you  found 
were  not  actually  original  printouts;  they  were  Xerox  copies  of  a 
printout? 

Ms.  Huber.  Yes,  sir. 

Mr.  Chertoff.  But  the  handwriting  was  in  red  as  original  red 
handwriting? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Did  you  recognize  the  handwriting? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Whose  handwriting  was  it? 

Ms.  Huber.  It  was  Mr.  Foster's. 

Mr.  Chertoff.  You  knew  Vince  Foster's  handwriting  from  your 
knowing  him  at  the  law  firm? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Did  you  have  an  opportunity  to  read  any  of  the 
notations  that  Mr.  Foster  made  on  the  billing  records? 

Ms.  Huber.  Not  until  later  on  that  night  when  I  was  copjdng 
them,  I  read  them. 

Mr.  Chertoff.  And  you  were  copying  the  records  at  the  direction 
of  Mr.  Kendall? 
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Ms.  HuBER.  Yes. 

Mr.  Chertoff.  When  you  did  get  an  opportunity  to  read  those 
notations,  did  you  read  notations  that  indicated  to  you  that  Mr. 
Foster  had  written  messages  or  notations  to  Mrs.  CUnton's  atten- 
tion about  certain  items  on  the  bills? 

Ms.  HuBER.  I'm  not  sure  who  they  were  directed  to.  I'm  not  sure, 
because  I  didn't  know  who  he  was — who  he  gave  them  to. 

Mr.  Chertoff.  Did  you  see,  for  example,  notations  where  it  says, 
"HRC" — well,  let  me  direct  your  attention  to  page  28934,  and  I'll 
just  do  one  or  two  of  these. 

Mr.  SCHUELKE.  These  do  not  appear  to  be  arranged  sequentially. 

Mr.  Chertoff.  TU  send  a  copy  of  this  down  to  you. 

It  says,  "HRC — ^this  suggests  first  matter."  It's  28934.  I  just  want 
to  have  you  verify  for  us,  this  is  Mr.  Foster's  handwriting.  It  says, 
'This  suggests  first  matter." 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  Now,  I  want,  just  to  close  up  in  January  and  then 
make  sure  we  understand  this,  after  you  called  Mr.  Kendall,  he 
came  over? 

Ms.  HuBER.  Not  right  away.  It  was  about  an  hour  later. 

Mr.  Chertoff.  Ms.  Sherburne  came  over  too  at  some  point? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  You  gave  them  the  documents? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  They  directed  you  to  copy  them? 

Ms.  HUBER.  Yes. 

Mr.  Chertoff.  Did  you  speak  to  Mrs.  Clinton  about  these  docu- 
ments after  you  rediscovered  them  on  January  4th? 

Ms.  HuBER.  No,  I  have  not  spoken  to  her  since  December  22nd. 

Mr.  Chertoff.  Now,  I  want  to  go  back  to  make  sure  we  have  a 
complete  picture,  because  this  is  very  important,  of  the  situation  in 
this  Book  Room  in  August  1995.  This  room  was  a  room  that  was 
a  part  of  the  private  residence  to  which  the  Clintons,  yourself,  and 
Ms.  Marshall  were  the  people  who  had  access,  apart  from  cleaning 
people;  right? 

Ms.  HuBER.  Yes,  yes. 

Mr.  Chertoff.  When  you  went  in  there  sometime  in  late  July  to 
continue  with  the  process  of  collecting  memorabilia,  these  docu- 
ments were  not  on  the  table? 

Ms.  HuBER.  No. 

Mr.  Chertoff.  But  when  you  came  back  in  early  August,  the 
first  or  second  week  of  August,  the  documents  were  on  the  table? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  They  were  folded  up? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  They  were  piled  up  on  books? 

Ms.  HuBER.  Yes. 

Mr.  Chertoff.  They  were  out  in  the  open? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Anybody  passing  through  the  room  could  not 
have  missed  them? 

Ms.  HUBER.  True. 
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Mr.  Chertoff.  And  you,  yourself,  made  the  assumption  that 
someone  had  taken  those  documents  from  wherever  they  had  been 
kept  earUer  and  had  deUberately  put  them  on  that  pile  of  books? 

Ms.  HuBER.  Someone  had. 

Mr.  Chertoff.  They  didn't  get  there  by  themselves? 

Ms.  Huber.  No. 

Mr.  Chertoff.  And  you,  yourself,  could  tell  even  from  a  casual 
glance,  although  you  didn't  look  at  the  actual  records,  you  could  tell 
based  on  your  familiarity  with  the  Rose  Law  Firm  that  they  were 
billing  records? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Even  though  they  were  folded  up? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  It  stands  to  reason  that  anybody  else  who  was  in 
that  room,  at  that  point  in  time,  and  saw  those  records  who  was 
familiar  with  the  Rose  Law  Firm  billing  records  would  also  have 
recognized  them  to  be  billing  records? 

Ms.  Huber.  I  don't  know. 

Mr.  Chertoff.  It  also  stands  to  reason  that  the  person  who  put 
those  records  on  that  pile  of  books  was  someone  who  had  the  abil- 
ity to  gain  access  to  that  room  and  also  had  access  to  those  records; 
is  that  right? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  In  fact,  the  reason  you  put  those  records  in  the 
box  to  take  down  was  because  you  believed  that  either  the  Presi- 
dent or  Mrs.  Clinton  had  left  them  there  for  you  for  that  purpose? 

Ms.  Huber.  No,  I  didn't — I  didn't  assume  that. 

Mr.  Chertoff.  Well,  who  did  you  think  had  left  them  there? 

Ms.  Huber.  I  didn't  know.  I  didn't  know  who  left  them  there. 

Mr.  Chertoff.  But  your  assumption  was  someone  had  left  them 
there? 

Ms.  Huber.  That  someone  had,  but  I  did  not  know  who. 

Mr.  Chertoff.  And  this  occurred — let  me  ask  you  maybe  to  help 
fix  the  date.  Did  this  event  occur  after  you  came  to  testify  before 
the  Committee,  which  was  on  August  3  or  before? 

Ms.  Huber.  I  do  not  remember  exactly  what  day  it  was.  I  cannot 
remember.  I  don't  make  notes  of  when  I  go  up  and  down  the  stairs 
or  what. 

Mr.  Chertoff.  But  you  do  remember  this  occurring  in  early  Au- 
gust, which  we  have  ascertained  is  the  same  time  that  we  were 
having  hearings  in  this  very  room  about  the  issue  of  documents 
from  Mr.  Foster's  office? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  You  do  remember  August  1995,  as  a  time  when 
there  had  already  been  a  number  of  requests  from  various  inves- 
tigating agencies  for  documents  relating  to  the  Whitewater  inves- 
tigation and  related  matters? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  In  January,  when  you  actually  opened  the  rec- 
ords, you  immediately  recognized  that  these  were  documents  that 
were  called  for  by  the  subpoenas  and  requests  for  documents  you 
had  been  working  on  over  the  preceding  year  or  so;  right? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  It  wasn't  hard  to  see  that? 
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Ms.  HUBER.  No. 

Mr.  Chertoff.  Let  me  ask  you  this.  In  terms  of  your  decision 
when  you  were  thinking  about  calUng  Mr.  Kendall  in  January  of 
this  year  when  you  rediscovered  the  documents,  you  said  you 
thought  about  it  for  awhile,  you  tried  to  decide  what  to  do.  Had  you 
at  that  point  heard  that  a  memo  relating  to  the  Travel  Office 
firings  had  been  recently  discovered  in  the  White  House? 

Ms.  HuBER.  I  don't  know  whether  I  had  or  not,  because — I  don't 
really  read  the  newspap>er. 

Mr.  Chertoff.  Had  you  heard  any  discussion  in  the  White 
House  that  there  had  been  a  delay  in  turning  over  that  memo  in 
January  because  there  was  some  debate  in  the  White  House  about 
whether  the  memo  ought  to  be  turned  over? 

Ms.  HUBER.  No. 

Mr.  Chertoff.  So  that  didn't  enter  into  your  thinking? 

Ms.  HuBER.  No,  it  didn't. 

Mr.  Chertoff.  Now,  I  want  to  bring  your  attention  back  to  1992 
for  a  moment  before  my  time  runs  out,  and  I  want  to  ask  you  an- 
other question  about  a  different  set  of  records. 

We  heard  some  testimony  2  days  ago  concerning  Whitewater 
records  that  were  held  at  the  Rose  Law  Firm  in  1992  in  February. 
We  heard  Mr.  Kennedy  indicate  that  he  had  gotten  a  message  from 
the  First  Lady  in  February  1992,  to  get  some  Whitewater  records 
out  of  the  Rose  Law  Firm  over  to  the  campaign.  We  heard  that  Sue 
Cathey-Jones  had  gotten  a  message  from  Mrs.  Clinton  to  do  that, 
and  we  also  heard  that  neither  of  them  when  they  actually  went 
to  pick  up  the  records  could  find  the  records  at  the  firm.  They  had 
already  been  moved.  Did  you  get  a  similar  call? 

Ms.  HuBER.  Yes,  I  did. 

Mr.  Chertoff.  Tell  us  about  that. 

Ms.  HuBER.  I  got  a  call  about  11:30  from  Mrs.  Clinton  to  ask  me 
to  take  their  personal  records  down  to  the  campaign  office. 

Mr.  Chertoff.  Did  you  understand  the  personal  records  to  in- 
clude the  Whitewater  records? 

Ms.  Huber.  No,  they  did  not. 

Mr.  Chertoff.  What  did  you  understand  them  to  include? 

Ms.  Huber.  The  boxes  that  I  have  moved  up  here,  the  financial — 
personal  financial  records  is  what  I  was  to  get. 

Mr.  Chertoff.  What  time  was  the  call? 

Ms.  Huber.  It  was  about  11:30  at  night. 

Mr.  Chertoff.  On  what  day? 

Ms.  Huber.  On  a  Saturday  night. 

Mr.  Chertoff.  Did  Mrs.  Clinton  tell  you  why  there  was  an  ur- 
gency about  getting  this  done? 

Ms.  Huber.  No,  she  just  said  the  campaign  needed  them. 

Mr.  Chertoff.  When  did  you  go  over  to  get  the  documents? 

Ms.  Huber.  They  were  at  the  Rose  Law  Firm.  I  had  had  them 
in  my  office  there.  I  went  down  to  get  them,  and  they  had  already 
been  moved  to  the  campaign  headquarters. 

Mr.  Chertoff.  So  Mrs.  Clinton  called  you  at  11:30  that  night 
and  asked  you  to  go  down  that  very  night  on  Saturday? 

Ms.  Huber.  Yes,  yes.  She  had  been  tr3dng  to  reach  me  earlier. 
I  had  been  at  the  Repertoire  Theater.  They  couldn't  get  in  touch 
with  me. 
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Mr.  Chertoff.  So  she  had  been  trying  to  reach  you  all  night? 

Ms.  HuBER.  Yes,  all  night.  I  didn't  get  home  until  about  then. 

Mr.  Chertoff.  When  you  got  the  call  at  11:30  Saturday  night, 
she  asked  you  to  go  down  immediately  and  get  the  records? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  When  you  arrived  there,  they  had  already  been 
moved? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  And  did  you  ever  find  out  who  had  moved  the 
records? 

Ms.  Huber.  No. 

Mr.  Chertoff.  I  think  Fm  out  of  time,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Ms.  Huber,  I  want  to  be  clear  on  one  thing  so  there  is  no  confu- 
sion, although  I  think  Mr.  Chertoff  cleared  it  up,  but  twice  in  ques- 
tioning you  he  said — once  he  said  you  folded  up  the  documents  and 
another  time  he  said  they  were  open  on  the  table,  but  as  I  under- 
stood your  testimony,  these  documents  were  folded  over  to  begin 
with,  you  did  not  fold  them  over,  and  they  were  not  open  on  the 
table;  is  that  correct? 

Ms.  Huber.  That's  correct.  They  were  folded. 

Senator  Sarbanes.  You  also  said  you  noticed  the  billing  records 
on  the  table,  but  these  were  folded  documents.  Did  you  know — I 
mean,  did  you  really  identify  them  as  billing  records  at  the  time? 

Ms.  Huber.  No,  because — I  didn't  identify  them.  I  just  picked 
them  up  and  plopped  them  down  in  there.  And  I  thought  it  looked 
like  maybe  computer  printouts  of  billing  memos.  I  didn't  open  it  up 
to  verify  it.  It  was  just  from  working  in  the  law  firm,  I  thought 
that's  what  it  looked  like. 

Senator  Sarbanes.  So  you  then  put  them  in  a  box  and  then  had 
that  box  delivered  from  the  Book  Room  down  to  your  office  in  the 
East  Wing  of  the  White  House;  is  that  right? 

Ms.  Huber.  Yes,  sir. 

Senator  Sarbanes.  Then  that  box  was  placed  under  a  table  in 
that  room;  is  that  correct? 

Ms.  Huber.  It  was  placed  on  the  floor. 

Senator  Sarbanes.  And  left  there? 

Ms.  Huber.  Yes. 

Senator  Sarbanes.  Then  when  they  redid  your  office,  took  the 
table  out,  you  then  wanted  to  clear  out  the  boxes.  Is  that  when  you 
found  these  papers? 

Ms.  Huber.  Yes. 

Senator  Sarbanes.  That  was  on  January  4th? 

Ms.  Huber.  Yes,  sir. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Ms.  Huber.  Here  I  am. 

Ms.  Huber.  Sorry. 

Mr.  Ben-Veniste.  Ms.  Huber,  about  what  time  of  the  day  on  the 
4th  of  January  did  you  find  the  records? 
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Ms.  HUBER.  It  was  about  11  a.m.,  because  that's— after  they  had 
moved  the  table  out,  that's  about  the  time  they  had  gotten  through 
moving  it  out  and  getting  my  office  straightened  up  again. 

Mr.  Ben-Veniste.  And  then  the  first  thing  you  did  was  to  call 
Mr.  Kendall? 

Ms.  HuBER.  Yes. 

Mr.  Ben-Veniste.  Then  you  also  called  your 

Ms.  Huber.  Then  I  called  my  attorney,  Mr.  Schuelke. 

Mr.  Ben-Veniste.  Mr.  Schuelke.  Then  Mr.  Kendall  came  over? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  He  met  with  you  and  he  looked  at  the  records? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  That  evening  you  copied  the  records.  How 
many  copies  did  you  make? 

Ms.  Huber.  I  made  two  copies. 

Mr.  Ben-Veniste.  And  you  met  with  Mr.  Schuelke  as  well? 

Ms.  Huber.  Yes,  Mr.  Schuelke,  Mr.  Kendall,  and  Ms.  Sherburne 
came. 

Mr.  Ben-Veniste.  Did  anyone  suggest  to  you  in  any  way  that 
you  not  turn  over  these  records? 

Ms.  Huber.  No. 

Mr.  Ben-Veniste.  Was  there  any  suggestion  from  any  corridor 
that  there  should  be  any  delay  in  turning  over  the  records? 

Ms.  Huber.  No. 

Mr.  Ben-Veniste.  Now  putting  aside  whether  these  records  are, 
in  fact,  covered  by  any  subpoena  by  this  Committee,  let  me  ask  you 
whether  you  had  occasion  to  review  the  subpoenas  of  this  Commit- 
tee, or  the  RTC,  or  the  Independent  Counsel  personally. 

Ms.  Huber.  Not  the  real  subpoenas,  I  didn't. 

Mr.  Ben-Veniste.  You  were  just  looking  for  various  kinds  of 
records? 

Ms.  Huber.  Records  that  were  in  the  memos. 

Mr.  Ben-Veniste.  In  connection  with  the  search  for  records  and 
the  assistance  that  you  provided  to  Mr.  Kendall  and  others  in  lo- 
cating records,  we  have  talked  about  the  records  that  were  in  the 
closet  of  your  office  which  you  made  available  and  which  were  cop- 
ied and  annotated  by  Mr.  Kendall  and  his  assistants.  Did  you  have 
any  reason  to  believe  that  there  were  any  records  of  a  financial  or 
other  pertinent  nature,  other  than  the  Clintons'  personal  and  cur- 
rent records,  that  were  contained  in  the  Book  Room? 

Ms.  Huber.  No. 

Mr.  Ben-Veniste.  So  that  was  not  a  place  which  you  either 
searched  or  directed  anyone  to  search  for  the  records? 

Ms.  Huber.  No,  no. 

Mr.  Ben-Veniste.  Going  back  to  August  1993,  about  what  time 
of  day,  if  you  can  recall — and  I  know  that  would  be  a  harder  ques- 
tion to  answer  than  the  January  question 

Ms.  Huber.  You  mean  1995? 

Mr.  Ben-Veniste.  In  1995,  I'm  sorry.  Back  in  August  1995,  when 
you  first  noticed  the  folded-up  records  on  the  work  table  in  the 
Book  Room,  do  you  recall  what  time  of  day  that  was? 

Ms.  Huber.  It  was  in  the  morning. 
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Mr.  Ben-Veniste.  Now  to  the  best  of  your  knowledge,  how  long 
a  period  had  elapsed  prior  to  that  time  before  you  had  been  in  the 
Book  Room  on  the  previous  occasion? 

Ms.  HuBER.  It  could  have  been  2  to  3,  4  days,  because  I  was  in — 
I  don't  remember — I  don't  go  in  everyday  but  I  will  go  in  through 
there,  you  know,  frequently. 

Mr.  Ben-Veniste.  So  you  don't  have  any  idea  or  wouldn't  have 
the  ability  to  form  any  opinion  as  to  how  long  those  billing  records 
may  have  been  lying  on  that  table,  other  than  that  you  probably 
would  have  noticed  it  on  the  prior  occasion  had  they  been  there, 
and  you  think  that  was  at  least  3  or  4  days? 

Ms.  HuBER.  Yes. 

Mr.  Ben-Veniste.  So  there  was  a  3-  or  4-day  period.  Let  me  ask 
you  a  very  important  question  that  I  don't  think  has  been  asked 
of  you  this  morning,  and  that  is  whether  you  know  who  left  those 
records  there? 

Ms.  Huber.  I  do  not  know. 

Mr.  Ben-Veniste.  Did  anyone  tell  you  who  left  those  records 
there? 

Ms.  Huber.  No. 

Mr.  Ben-Veniste.  You  saw  the  records,  you  put  them  in  a  box. 
How  long  a  period  of  time  elapsed  before  that  box  was  moved  to 
your  office  in  the  East  Wing? 

Ms.  Huber.  Oh,  it  was  immediately  after  I  got  them  packed  up, 
so  I  was  up  there  probably  10  or  15  minutes  packing  the  books  up 
and  then  we  went  right  on  to  my  office. 

Mr.  Ben-Veniste.  That  was  how  many  boxes  altogether? 

Ms.  Huber.  Probably  that  day,  I  probably  had  four  or  five  boxes 
of  stuff. 

Mr.  Ben-Veniste.  If  I  understand  your  testimony,  those  boxes 
then  reposed  under  a  work  table  in  your  East  Wing  office  until 
January? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  Can  you  tell  us  whether  to  the  best  of  your 
knowledge  the  records  appeared  to  be  in  the  same  condition  and  in 
the  same  place  where  you  had  put  them  back  in  August  when  you 
rediscovered  them  in  January  when  the  table  was  removed  from 
your  office  and  you  set  about  dealing  with  putting  away  the  mate- 
rials in  the  boxes  under  your  work  table? 

Ms.  Huber.  Yes,  they  were  there.  Same  place. 

Mr.  Ben-Veniste.  Same  place. 

Ms.  Huber.  Same  way  they  were. 

Mr.  Ben-Veniste.  They  did  not  appear  to  have  been 

Ms.  Huber.  Been  disturbed. 

Mr.  Ben-Veniste.  The  handwriting  which  appears  on  the  rec- 
ords— do  we  have  that  set  of  records  or  have  they  been  taken  back? 
Could  the  same  records  be  placed  in  front  of  Ms.  Huber,  please? 

Ms.  Huber,  the  handwriting  that  you  had  recognized  as  that  of 
Vince  Foster  was  in  red  ink;  is  that  correct? 

Ms.  Huber.  Yes,  sir. 

Mr.  Ben-Veniste.  We  have  received  what  I  understand  to  be  a 
color  photocopy  of  the  materials  that  you  received. 

Ms.  Huber.  Yes. 
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Mr.  Ben-Veniste.  So  that  on  our  copy,  Mr.  Foster's  handwriting 
is  also  in  red  ink  because  of  the  reproduction  process  in  color.  Can 
you  tell  us  whether  to  the  best  of  your  knowledge  Mr.  Foster's 
handwriting  was  original  handwriting;  that  is,  ink  on  paper  as  op- 
posed to  a  color  photocopy  of  red  ink  on  paper? 

Ms.  HUBER.  No,  it  was  original  ink. 

Mr.  Ben-Veniste.  There  was  other  handwriting,  was  there  not? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  The  other  handwriting  you  have  identified  as 
having  been  from  what  people,  in  terms  of  the  handwriting  you 
could  actually  identify? 

Ms.  Huber.  There's  some  from  Mrs.  Clinton  on  there  and  some 
from  the  accounting  girls  that  I  recognize. 

Mr.  Ben-Veniste.  That  writing  was  photocopied  handwriting;  is 
that  correct? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  So  the  only  original  handwriting  to  the  best  of 
your  knowledge  on  those  documents  was  that  of  Mr.  Foster  and  in 
red  ink? 

Ms.  Huber.  Yes,  sir. 

Mr.  Ben-Veniste.  Now  going  back  to  the  procedures  with  which 
you  were  familiar  by  reason  of  the  fact  that  you  were  office  man- 
ager at  the  Rose  Law  Firm,  would  a  copy  of  billing  records  have 
reposed  in  the  bilUng  or  accounting  or  bookkeeping  office  at  the 
Rose  Law  Firm  for  some  period  of  time? 

Ms.  Huber.  You  mean  the  originals?  I  didn't  understand. 

Mr.  Ben-Veniste.  Either  a  copy  or  the  original  of 

Ms.  Huber.  The  originals  are  kept  in  the  accounting  department. 

Mr.  Ben-Veniste.  OK.  We  have  had  testimony  about  it  from  Mr. 
Kennedy,  and  I  guess  Mr.  Clark  will  also  testify  and  to  some  extent 
Mr.  Massey  will  testify  about  the  document  destruction  policy;  that 
is,  keeping  the  files  current  and  not  accumulating  a  lot  of  unneces- 
sary paperwork  in  the  firm.  Were  you  familiar  with  that  policy? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  Under  the  normal  scheme  of  things,  would  you 
think  that  it  would  be  remarkable  for  billing  records  from  the  pe- 
riod 1985  to  have  survived  the  various  housecleanings  at  the  Rose 
Law  Firm? 

Ms.  Huber.  No,  because  after  7  years,  they  can  destroy — they 
cam 


Mr.  Ben-Veniste.  You  have  some  water  there  if  you  like 

Ms.  Huber.  They  can  destroy 

Mr.  Ben-Veniste.  Take  a  moment. 

Ms.  Huber.  Excuse  me.  But  after  7  years,  they  can  destroy  the 
documents  in  the  accounting  department,  so  periodically  the  ac- 
counting supervisor  would  go  over  and  destroy  them. 

Mr.  Ben-Veniste.  It  appears,  however,  quite  clear  to  all  of  us 
that  these  records  have  survived  the  normal  document  destruction 
procedure,  at  least  in  this  photocopy.  Do  you  know  how  those 
records  would  have  gotten  to  the  White  House? 

Ms.  Huber.  No,  sir. 

Mr.  Ben-Veniste.  Has  anyone  told  you? 

Ms.  Huber.  No. 
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Mr.  Ben-Veniste.  We  have  heard  testimony  from  Ms.  Thomases 
that  Mr.  Hubbell  referred  to  certain  time  records  or  bilUng  records 
in  a  conversation  with  her  at  some  point  during  the  campaign.  Do 
you  have  any  reason  to  beHeve  that  Mr.  Hubbell  had  these  records 
in  his  possession? 

Ms.  HUBER.  I  don't  know. 

Mr.  Ben-Veniste.  Now  during  the  period  of  time  that  the  copies 
were  made,  they  were  made  at  the  White  House? 

Ms.  Huber.  Yes,  in  EOB  Building. 

Mr.  Ben-Veniste.  In  the  Executive  Office  Building? 

Ms.  Huber.  In  the  new  Executive  Office 

Mr.  Ben-Veniste.  The  new  EOB.  Why  did  you  go  to  the  new  Ex- 
ecutive Office  Building  to  make  the  copies? 

Ms.  Huber.  We  were  looking  for  a  colored  photocopying  machine 
so  that  it  would  pick  up  the  colors,  the  things  that  were  marked 
in  red. 

Mr.  Ben-Veniste.  And  that  was  the  one  that  you  located? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  The  next  day  those  documents  were  turned 
over  to  this  Committee,  I  believe,  by  Mr.  Kendall.  Are  you  aware 
of  that? 

Ms.  Huber.  Yes. 

Senator  Sarbanes.  Ms.  Huber,  let  me  ask  you  this  question.  This 
material  in  the  Book  Room  that  you  would  take  and  then  eventu- 
ally file  away,  none  of  this  stuff  was  urgent  to  be  filed,  I  take  it? 
You  would  accumulate  stuff  over  a  period  of  time  and  then — let  me 
put  the  question  more  directly.  You  had  all  these  materials  and 
they  sat  in  a  box  for  4  or  5  months  before  anjrthing  was  done  with 
them.  Was  that  unusual,  or  would  you  frequently  or,  at  least,  from 
time  to  time  accumulate  material  and  would  simply  wait  until  you 
could  get  around  to  filing  it  away? 

Ms.  Huber.  That's  true.  It  was  not  critical.  None  of  the  stuff  that 
I  bring  down  to  do  is  critical.  It's  just  stuff  that  when  I  get  time, 
I  work  on  it. 

Mr.  Ben-Veniste.  So  the 

Senator  Sarbanes.  So  the  fact  that  you  had  this  material  sitting 
there  in  a  box  for  a  substantial  period  of  time  was  not  unusual  and 
wasn't  out  of  the  ordinary  course,  at  least,  as  far  as  you  were  con- 
cerned? 

Ms.  Huber.  No. 

Senator  Sarbanes.  OK. 

Mr.  Ben-Veniste.  Let  me  go  to  the  question  of  back  in  1992,  dur- 
ing the  campaign.  You  recall  that  there  was  an  inquiry  with  re- 
spect to  an  issue  that  came  up  during  the  campaign  that  involved 
Whitewater;  is  that  correct? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  Could  you  tell  us  how  you  learned  about  it 
and  what  the  immediacy  was  of  getting  an  answer  to  questions? 

Ms.  Huber.  Well,  there  were  people  from  the  campaign  office 
that  had  called  me  about  check  records,  that  type  of  thing.  That's 
how  I  knew  about  it,  was  Ms.  Lynch  and  Mr.  Martin.  That's  the 
only  way  I  knew  about  it. 

The  Chairman.  Ms.  Lynch,  and  who  else  was  that? 

Ms.  Huber.  Mr.  Martin. 
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The  Chairman.  Mr.  Martin,  thank  you. 

Mr.  Ben-Veniste.  That  was  prompted  by  an  inquiry  which  they 
had  received  from  a  newspaper  reporter  as  has  been  developed  in 
the  evidence  here,  Mr.  Gerth  from  The  New  York  Times.  Did  you 
understand  that  they  were  trying  to  get  an  answer  to  some  ques- 
tions that  had  been  raised  by  this  reporter  on  a  rush  basis? 

Ms.  HUBER.  That's  what  I  understood.  That's  what  the  rush  was 
all  about. 

Mr.  Ben-Veniste.  In  terms  of  the  records  which  you  had  been  fa- 
miliar with  that  had  been  taken  to  the  campaign  office,  did  you 
have  the  opportunity  to  see  them? 

Ms.  Huber.  The  records  while  they  were  there? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Huber.  Yes,  I  saw  them  on  a  table;  and  they  were  looking 
at  them. 

Mr.  Ben-Veniste.  Did  you  think  that  there  was  anything  inap- 
propriate or  unusual  about  the  records  being  made  available  to  an- 
swer questions  posed  by  the  news  reporter  during  the  campaign? 

Ms.  Huber.  No,  I  didn't  know  any — it  didn't — I  didn't  know. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  believe  that  any  of 
those  records  were  destroyed,  or  hidden,  or  in  some  way  made  un- 
available? 

Ms.  Huber.  No. 

Mr.  Ben-Veniste.  I  have  no  further  questions,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Ms.  Huber,  you  found  these  documents  on  a  corner  of  the  table 
in  the  Book  Room;  that's  correct,  isn't  it? 

Ms.  Huber.  Yes,  sir. 

Senator  Faircloth.  Was  this  room  cluttered  or  was  it  orderly 
and  clean  as  I  would  imagine  you  keep  it? 

Ms.  Huber.  No,  it  was  cluttered. 

Senator  Faircloth.  It  was  cluttered? 

Ms.  Huber.  Yes. 

Senator  Faircloth.  Who  had  access  to  this  room? 

Ms.  Huber.  Ms.  Marshall  and  I  both  had  the  same  amount  of  ac- 
cess to  the  residence.  The  Clintons'  house  guests  and  employees. 

Senator  Faircloth.  So  just  you,  Ms.  Marshall,  the  Clintons,  and 
their  personal  house  guests? 

Ms.  Huber.  Yes. 

Senator  Faircloth.  Ms.  Huber,  when  was  the  last  time  prior  to 
your  finding  them  in  August  that  you  were  in  the  room? 

Ms.  Huber.  I  can't  really  pinpoint  it.  You  know,  I  would  say  I 
was  in  through  there  every  2  or  3  days. 

Senator  Faircloth.  When  you  discovered  them  that  day  in  Au- 
gust, you  had  been  in  that  room  reasonably  frequent — 2  or  3  days 
as  your  normal  course  of  duty? 

Ms.  Huber.  Yes. 

Senator  Faircloth.  If  they  had  been  there  before,  you  would 
have  discovered  them  before,  would  you  not  have? 

Ms.  Huber.  I  don't  think  I  could  have  missed  them. 
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Senator  Faircloth.  These  records  were  not  on  the  table  before. 
You  wouldn't  have  missed  them.  Isn't  it  likely  that  someone  pulled 
them  out  and  was  looking  at  them  in  the  time  between  your  visits, 
somebody  had  looked  at  them? 

Ms.  HUBER.  1  don't  know. 

Senator  Faircloth.  But  they  placed  them  there? 

Ms.  HuBER.  They  appeared  there. 

Senator  Faircloth.  During  this  time  period,  do  you  recall  any 
visitors  to  the  third  floor,  such  as  Susan  Thomases,  who  may  have 
gone  into  that  room?  Do  you  remember  any  strangers  or  any — per- 
sonal— not  strangers  it  would  not  have  been,  but  any  visitors  to 
that  room  other  than  the  Clintons'  normal  traffic  back  and  forth? 

Ms.  HuBER.  I  can't  remember  that,  because  I'm  not  up  there  all 
the  time. 

Senator  Faircloth.  But  you  didn't  see  anybody  in  the  room? 

Ms.  HuBER.  I  didn't  see  anybody  there. 

Senator  Faircloth.  Just  a  point — this  room  is  right  next  door, 
just  a  wall  separating  it  from  Mrs.  Clinton's  office? 

Ms.  HuBER.  Yes. 

Senator  Faircloth.  There  is  just  a  wall  between,  they  are  right 
next  door  to  each  other.  Because  Mrs.  Clinton  and  her  ghost  writer 
were  working  on  a  book,  would  she  have  reason  to  be  in  the  Book 
Room  more  often  than  usual?  Was  Mrs.  Clinton  in  and  out,  since 
she  was  writing  her  book? 

Ms.  HuBER.  Well,  they  hadn't  begun  on  it  then. 

Senator  Faircloth.  They  hadn't  begun  the  book  then? 

Ms.  HuBER.  No.  I  think  she  had  been  writing  it,  but  it  had  been 
in  longhand  and  she  hadn't  been  up  to  the  third  floor  yet. 

Senator  Faircloth.  Now  as  I  understand  it.  President  Clinton  is 
an  avid  reader? 

Ms.  HuBER.  Yes. 

Senator  Faircloth.  So  does  he  use  this  room  quite  often  for 
reading? 

Ms.  HuBER.  I  do  not  know. 

Senator  Faircloth.  Another  question,  Ms.  Huber.  Very  late  in 
the  evening  on  the  night  of  Vince  Foster's  death,  the  First  Lady 
called  you  for  4  minutes. 

Ms.  Huber.  Yes,  sir. 

Senator  Faircloth.  This  was  approaching  midnight  or  very  late. 
This  was  after  she  had  spoken  to  Maggie  Williams.  Could  you  tell 
us  what  the  conversation  was  or  might  have  been  about? 

Ms.  Huber.  Be  glad  to.  She  called  me,  she  said  Carolyn,  do  you 
know — can  you  figure  out  why  Vince  killed  himself?  And  I  said  I 
cannot,  I  cannot  believe  it.  And  that's  all  we  talked  about. 

Senator  Faircloth.  That  was  the  extent  of  it? 

Ms.  Huber.  It  was — I  had  been  a  friend  of  his  for  all  those  years, 
too.  He  was  a  very  dear  friend. 

Senator  Faircloth.  But  to  go  back  very  briefly  on  this,  the  only 
people  that  have  access  to  this  room  are  yourself.  President  and 
Mrs.  Clinton,  and  Ms.  Marshall,  whose  primary  responsibility  is  to 
work  with  Mrs.  Clinton  on  a  personal  matter,  on  clothing  or  make- 
up or  whatever? 

Ms.  Huber.  And,  of  course,  the  house  guests. 

Senator  FAIRCLOTH.  Of  course,  yes. 
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Thank  you,  Ms.  Huber. 

Ms.  Huber.  You're  welcome. 

Senator  Faircloth.  Mr.  Chairman,  I  think  we  are  all  concerned 
with  the  testimony  we've  heard  today.  I  think  it's  our  duty  to  find 
out  who  hid  these  records  during  that  period  of  time,  and  they 
were  hidden.  I  have  said  before  the  First  Lady  should  come  here 
and  tell  us  what  she  knows.  Now  with  today's  testimony,  this  Com- 
mittee, we  have  no  choice  at  the  very  minimum  to  depose  the 
President  and  First  Lady  on  a  reasonable  assumption  of  possible 
obstruction  of  justice  on  this  very  issue. 

Now,  Ms.  Huber  will  tell  us  that  these  records  were  in  the  third 
floor  of  the  White  House  in  August,  full  view,  in  a  room  accessed 
only  by  the  Clintons  and  Ms.  Huber.  Ms.  Huber  did  not  put  them 
there.  She  did  not  know  what  they  were  when  she  removed  them. 
Certainly,  Ms.  Marshall,  the  lady  that  was  helping  Mrs.  Clinton, 
didn't  put  them  there.  So  this  leaves  two  people  who  could  have 
put  them  there.  These  records  were  under  subpoena  for  2  years, 
since  January  1994.  We  need  the  President  and  First  Lady  to  tell 
us  that  they  did  or  that  they  did  not  put  them  there. 

Mr.  Chairman,  I  have  to  conclude  that  what  we  have  here  is  a 
very  likely  serious  case  of  obstruction  of  justice.  If  not,  then  we 
need  to  find  out. 

Thank  you. 

The  Chairman.  Senator,  let  me,  if  I  might  respond.  I  think  the 
Senator  in  summing  up  his  observations  of  Ms.  Huber's  testimony 
would  want  to  include  that  house  guests  obviously  also  had  access 
to  this  facility,  and  certainly  for  cleaning  purposes,  some  of  the 
help.  We  will,  as  it  relates  to  Ms.  Marshall,  take  her  deposition.  We 
certainly  welcome  any  clarification  that  the  White  House  wants  to 
make  with  regard  to  this. 

I  think  it  is  very  serious,  and  given  the  fact  that  Ms.  Huber  has 
testified  that  these  were  handwritings  by  Mr.  Foster,  that  they 
were  original,  and  given  the  questions  concerning  the  removal  of 
files  from  Mr.  Foster's  office,  it  is  disturbing  that  these  documents 
were  withheld  or  at  least  not  discovered. 

I  have  no  reason  to  doubt  Ms.  Huber's  testimony.  As  a  matter 
of  fact,  I  want  to  commend  her  for  her  forthrightness  and  the  man- 
ner in  which  she  has  testified.  That  should  be  very,  very  clear.  I 
want  that  to  be  part  of  the  record  and  I  think  all  my  colleagues 
agree.  But  we  will  reserve  decision  on  the  rest. 

The  First  Lady  has  indicated  that  she  wants  to  cooperate.  We 
welcome  that.  And  if  she  wants  to  come  in  to  testify,  she  is  cer- 
tainly welcome  to  do  that.  It  just  seems  to  me  that  as  time  goes 
along,  more  facts  come  forward  and  in  a  way  that  does  not,  I  think, 
serve  the  interest  of  either  the  White  House,  or  the  American  peo- 
ple, or  this  Committee,  to  be  quite  candid,  but  we'll  take  that  under 
advisement. 

Senator  Faircloth.  Mr.  Chairman,  I  have  one  thing.  As  we  have 
done  before,  I  would  like  to  request  that  we  get  access  to  the  Secret 
Service  logs  for  the  time  period  Ms.  Huber  has  identified  so  that 
we  can  find  out  who  visited  the  third  floor. 

The  Chairman.  Let  me  say  that's  another  area  that  we  will  ex- 
amine. I'll  have  staflf,  and  White  House  Counsel  is  here,  ask  for  a 
review  of  the  house  guests  during  that  period  of  time  because  obvi- 
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ously  that  is  important  for  a  number  of  reasons.  I  won't  add  to 
speculation,  but  we  will  look  and  ask  for  that  information. 

I  was  going  to  go  to  Senator  Mack,  but  I  see  that  the  yellow  but- 
ton is  up.  They  are  going  to  yield,  so  would  you  put — no?  OK.  No, 
then  fine.  That's  why  I  said  that  rather  than  start  with  1  minute 
left,  I  would  just  as  soon  then  yield  to  my  colleague.  So  let  me  yield 
and  accord  him  his  time. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Huber,  I  want  to  be  clear  on  one  thing. 
I  think  you  said  earlier  before  Senator  Faircloth  started  question- 
ing you  that  the  maids,  and  ushers,  and  the  people  who  worked  in 
the  White  House  had  access  to  this  room  as  well? 

Ms.  Huber.  Yes. 

Senator  Sarbanes.  So  that  would  be — generally,  the  staff  in  the 
White  House  residence  would  have  access  as  well? 

Ms.  Huber.  Yes. 

Senator  Sarbanes.  All  right. 

Mr.  Ben-Veniste.  Ms.  Huber,  I  would  like  to  be  very  clear  on 
one  point.  The  records  that  are  in  front  of  you  reflect  time  spent 
by  attorneys  at  the  Rose  Law  Firm  back  in  1985  and  1986  with  re- 
spect to  the  representation  of  Madison  Bank;  is  that  correct? 

Ms.  Huber.  Yes. 

Mr.  Ben-Veniste.  Those  records  do  not  relate  to,  refer  to,  or  are 
in  any  way  related  to  Whitewater,  the  Whitewater  Development 
Company? 

Ms.  Huber.  No.  This  is  all  Madison. 

Mr.  Ben-Veniste.  I  just  wanted  to  make  that  clear  so  that  there 
is  no  misunderstanding  in  terms  of  what  has  been  subpoenaed  and 
what  has  not  been  subpoenaed.  I  think  that's  another  issue. 

I  think  that  it's  quite  clear  that  you  did  exactly  the  right  thing 
in  bringing  this  material  to  our  attention  because  it's  clearly  of  in- 
terest to  us.  The  records  have  been  quite  useful  in  examining  Mr. 
Massey  and  others  in  terms  of  what  work  was  done  by  the  Rose 
Law  Firm  and  the  partners  and  associates  thereof  in  connection 
with  the  Madison  representation  back  10  and  11  years  ago. 

We  want  to  thank  you  for  that,  and  I  know  you're  obviously  quite 
nervous  about  appearing  here  today,  and  I  want  to  say  that  on  be- 
half of  us  on  the  Committee  who  have  dealt  with  you  previously, 
we  think  that  you  have  been  very  candid  and  have  acted  in  the 
most  appropriate  manner. 

Ms.  Huber.  Thank  you. 

The  Chairman.  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Ms.  Huber,  when  did  you  determine  that  the  files  that  you  had 
taken  out  of  the  box  that  were  now  in  your  office  which  you  have 
referred  to  there  in  front  of  you  were  the  records  that  you  had 
picked  up  in  the  Book  Room?  What  brought  about  that  connection? 

Ms.  Huber.  I  didn't  have  to  have  a  connection.  It  was  the  box 
that  I  brought  down  from  upstairs. 

Senator  Mack.  The  only  reason  I  would  ask  that  question  is  that 
you  brought  that  box  down  in  August,  I  guess,  and  it  was  there  for 
4  or  5  months. 
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Ms.  HUBER.  Well,  you  haven't  seen  my  office.  I  have  boxes  in 
there  that's  been  in  there  for  3  years. 

Senator  Mack.  So  there  was  no  question  in  your  mind  that  when 
you  picked  up  this  document,  you  immediately  remembered  picking 
it  up  in  the  Book  Room? 

Ms.  HuBER.  Yes,  I  did. 

Senator  Mack.  At  what  point  was  the  White  House  aware  that 
rather  than  for  these  documents  to  have  been  found  just  this  past 
January,  they  were  actually  in  the  residence  back  in  August? 

Ms.  HUBER.  Pardon?  I  didn't — I  don't  understand  that. 

Senator  Mack.  Maybe  I  don't  understand  this.  We  first  heard 
about  these  records  early  this  month. 

Ms.  HuBER.  Yes. 

Senator  Mack.  When  you  discovered  them  in  the  box  in  your  of- 
fice, correct? 

Ms.  HuBER.  Yes. 

Senator  Mack.  But  as  we  are  hearing  this  morning,  you  actually 
found  those  documents  in  August  of  this  past  year;  is  that  right? 

Ms.  HuBER.  That's  true. 

Senator  Mack.  My  question  then  was  when  did  you  tell  the 
White  House  folks  that  you  actually  found  these  in  August  and  not 
in  January? 

Ms.  HuBER.  You  mean  when  I  called  Mr.  Kendall  on  January  4? 

Senator  Mack.  Well,  I  understand  that  when  you  spoke  with  Mr. 
Kendall,  you 

Ms.  HuBER.  That's  when  I  discovered  that  they  were  the  docu- 
ments that  had  been  subpoenaed. 

Senator  Mack.  OK.  But  when  did  you  tell  Mr.  Kendall  that  you 
actually  found  these? 

Ms.  HuBER.  The  minute  I  opened  them  up.  I  sat  down  and 
thought  just  a  few  moments,  and  then  I  thought  the  thing  that  I 
have  to  do  is  to  call  Mr.  Kendall  to  tell  him.  I  told  him,  I  have 
found  a  document,  David,  that  I  think  you  are  looking  for.  Would 
you  please  come  to  my  office. 

Senator  Mack.  When  he  came  to  your  office,  what  did  you  tell 
him? 

Ms.  HuBER.  I  showed  it  to  him.  I  didn't  say  anything.  I  just 
handed  it  to  him. 

Senator  Mack.  So  at  this  point  Mr.  Kendall  was  not  aware  that 
you  had  actually  picked  this  document  up  back  in  August? 

Ms.  HuBER.  No,  he  didn't  know  I  had  it. 

Senator  Mack.  No,  I  understand  that.  Did  you  ever  say  to  Mr. 
Kendall,  now,  I  actually  picked  this  document  up  in  the  Book  Room 
back  in  August,  could  be  by  mistake  but  I  just  picked  it  up  and  put 
it  in  a  box  and  brought  it  into  my  office? 

Ms.  HuBER.  When  he  came  over,  I  explained  to  him. 

Senator  Mack.  Did  you  explain  to  White  House  Counsel  at  the 
same  time? 

Ms.  HuBER.  No,  he  was  by  himself  when  he  came  to  see  me. 

Senator  Mack.  What  I'm  trying  to  determine  is  at  what  point  did 
the  White  House  learn  that  you  actually  picked  these  documents 
up  for  the  first  time  in  August? 

Ms.  HuBER.  That  day,  January  4th. 

Senator  Mack.  So  you  did  inform  them  at  that  point? 
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Ms.  HUBER.  Yes,  that  day. 

Senator  Mack.  Is  it  reasonable  for  me  to  conclude  that  Mrs.  Clin- 
ton is  aware  of  the  fact  that  you  had  picked  those  documents  up 
in  August  out  of  the  Book  Room? 

Ms.  HuBER.  No,  I've — she  didn't  know  I  picked  them  up.  I  did  not 
say — I  did  not  tell  anybody  I  had  picked  them  up. 

Senator  Mack.  I  am  now  referring  to  sifter  you  had  told  White 
House  Counsel. 

Ms.  HuBER.  You  mean  on  January  4th? 

Senator  Mack.  Right. 

Ms.  HuBER.  I  did  not  speak  to  her. 

Senator  Mack.  You  may  not  know,  but  is  it  reasonable  for  me 
to  conclude  that  if  the  White  House  Counsel  was  informed  by  you 
on  January  4th  that  you  had  picked  these  documents  up  in  the 
Book  Room  in  August,  that  Mrs.  Clinton  is  aware  of  that? 

Ms.  HuBER.  I  don't  know.  I  don't  know  if  they  talked  to  her. 

Senator  Mack.  The  last  time  you  talked  to  her  was  when? 

Ms.  HuBER.  December  22nd. 

Senator  Mack.  And  again,  there's  just  no  question  in  your  mind 
that  you  actually  picked  these  up  in  August? 

Ms.  HuBER.  Around  that  date,  the  best — to  my  knowledge. 

Senator  Mack.  Mr.  Chairman,  the  term  or  phrase  "obstruction  of 
justice"  has  been  used,  and  as  I  have  said  many  times  before  this 
Committee,  I  am  not  an  attorney  so  I  don't  know  really  what  con- 
stitutes obstruction  of  justice.  I  do  know  that  these  records  have 
been  under  subpoena  for  2  years,  and  I  have,  I  think,  said  on  more 
than  one  occasion  over  the  past  several  months  that  I  have  drawn 
a  conclusion  to  this  point  that  every  step  of  the  way  it  appeared 
that  the  White  House  has  been  involved  in  activities  designed  to 
influence  the  outcome  of  this  investigation.  I  have  not  used  the 
term  "obstruction  of  justice"  because,  again,  I  am  not  an  attorney 
and  I  don't  want  to  use  a  term  that  I  am  not  familiar  with. 

But  we  have  been  seeking  these  records  for  2  years,  and  I  guess 
I  also  raise  this  question  in  light  of  the  treatment  that  I  think  that 
we  have  received  by  some  who  have  come  *to  testify  before  us.  It's 
almost  as  if  there  was  a  game  being  played  with  the  Congress. 
Some  witnesses,  I  think,  have  had  an  attitude  almost  of  contempt 
for  what  we  are  trying  to  do.  So  I  ask  you  this  question,  and  maybe 
I  should  direct  it  to  Counsel.  What,  in  fact,  is  obstruction  of  justice 
with  respect  to  the  handling  of  these  kinds  of  files? 

The  Chairman.  Well,  I  refer  that  question  to  Counsel. 

Mr.  Chertoff.  Senator,  there  are  I  guess  two  senses  in  which 
people  refer  colloquially  to  obstruction  of  justice.  There  are  a  series 
of  obstruction  of  justice  statutes  that  relate  to  the  obstruction  of  a 
Congressional  inquiry,  obstruction  of  a  subpoena,  for  example,  from 
a  Grand  Jury,  obstruction  of  a  subpoena  from  an  administrative 
agency  like  the  RTC.  If  one  is  aware  of  a  subpoena  and  knowingly 
takes  steps  to  frustrate  compliance  with  the  subpoena  by,  for  exam- 
ple, concealing  documents  or  destroying  documents,  that  can  be  an 
obstruction  of  justice,  depending  on  who  issues  the  subpoena. 

The  second  concept  is  the  concept  of  contempt.  There  is,  in  fact, 
a  notion  that  if  one  refuses  or  fails  to  comply  with  a  Grand  Jury 
subpoena  or  with  a  Congressional  subpoena,  it  can  be  a  contempt 
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of  Congress  or  contempt  of  court,  again  depending  on  who  it  is  that 
issues  the  subpoena. 

So  what  it  turns  on  is  knowledge  of  the  existence  of  the  sub- 
poena, and  we  have  had  some  testimony  here  obviously  that  cer- 
tainly Mr.  Kendall  was  aware  and  was  taking  steps  to  make  the 
White  House  aware  that  there  were  outstanding  subpoenas.  That's 
one  element  of  what  makes  obstruction  or  contempt.  The  second  is 
whether  in  fact  documents  have  been  withheld  or  destroyed,  and 
the  third  is  if  they  were  withheld  and  destroyed,  who  did  it  and 
did  they  do  it  with  knowledge  of  the  subpoenas.  And  of  course,  the 
subpoenas  here  have  been  pretty  well  publicized. 

I  should  observe  in  connection  with  that.  Senator,  that  our  own 
subpoena  from  this  Committee  dated  October  30,  which  was  voted 
I  believe  unanimously  by  the  Committee,  there  are  separate  sub- 
poenas directed  to  the  White  House,  to  Williams  &  Connolly,  and 
to  the  President  and  Mrs.  Clinton  themselves.  Each  of  them  re- 
quire, among  other  things,  all  documents  that  refer  or  relate  to  the 
operations,  solvency,  and  regulation  of  Madison  Guaranty  Savings 
&  Loan  or  any  entity  controlled  by  that.  And  there's  no  doubt  in 
my  mind  that  our  subpoena  absolutely  calls  for  the  production  of 
these  records. 

I  also  understand  from  having  read  the  Pillsbury  Report  that 
their  investigation  specifically  included  the  activities  of  the  Rose 
Law  Firm,  as  did  the  Inspector  General  of  the  RTC.  I  am  aware 
of  the  fact  that  they  issued  subpoenas,  although  I  don't  think  we 
have  seen  those  subpoenas  and  they  will  have  to  address  that. 

Mr.  Ben-Veniste.  Senator  Mack's  question  was  directed  to  Coun- 
sel. As  that  the  term  may  include  the  plural,  I  might  have  a  little 
different  take  than  my  colleague,  Mr.  Chertoff. 

Senator  Mack.  I  certainly  have  no  objection  to  your  responding 
to  my  question,  but  I  would  hope  that  I  would  have  a  few  addi- 
tional minutes. 

The  Chairman.  Let  me  first  say  certainly,  Mr.  Ben-Veniste,  we 
would  appreciate  your  insight,  and  Senator  Mack  will  get  the  addi- 
tional time. 

Mr.  Ben-Veniste.  I  think  when  you  use  an  expression  like  ob- 
struction of  justice,  you  have  to  be  very  careful,  and  that's  not  a 
term  to  throw  around.  That  doesn't  minimize  in  my  view  the  im- 
portance of  our  Committee  looking  into  the  issue  of  how  these  doc- 
uments came  to  be  discovered,  who  had  them  in  their  possession, 
and  whether  there  were  any  shenanigans  in  connection  with  their 
discovery  and  ultimate  production  to  this  Committee.  Indeed  as  has 
been  said,  the  documents  themselves  are  to  a  large  extent  confirm- 
atory and  corroborative  of  the  basic  questions  of  who  did  what 
work  and  how  much  work  was  involved  for  the  Madison  Bank. 

When  we  talk  about  obstructing  this  Committee's  inquiry,  I  think 
we  have  to  look  carefully  at  the  subpoena  itself,  and  again,  I  am 
addressing  your  question  regarding  obstruction.  And  on  the  basis 
of  the  subpoena  that  issued  from  this  Committee  that  called  for 
documents  relating  to  the  operations,  solvency,  and  regulation  of 
Madison  and  any  subsidiary,  affiliate,  or  other  entity  owned  or  con- 
trolled by  Madison,  as  Mr.  Chertoff  pointed  out,  the  billing  records 
of  the  Rose  Law  Firm  would  not  seem  to  fit  into  that  category  as 
the  operations,  solvency,  and  regulation  of  the  Madison  Bank. 
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And  again,  let  my  comments  not  be  misinterpreted.  I  don't  know 
what  anybody  else's  subpoena  said.  I  know  what  our  subpoenas 
said.  I  know  also  that  the  issue  of  the  billing  records  of  the  Rose 
Law  Firm  became  of  interest  to  this  Committee,  and  for  obvious 
reasons  Mr.  Kendall  thought  it  necessary  and  Ms.  Sherburne  as 
well  and  Mr.  Schuelke  as  well  that  this  Committee  be  informed  im- 
mediately of  the  discovery  of  these  documents  and  they  were 
turned  over  to  us. 

So  what  we  have  here  in  my  view  is  an  anomaly,  at  least  as  far 
as  this  Committee  is  concerned,  of  documents  which  are  to  a  large 
extent  confirmatory  and  corroborative  of  the  First  Lady  and  other 
witnesses'  testimony  and  statements  about  the  extent  of  work  done 
for  Madison  and  who  did  the  work,  and  yet  there  is  a  question 
mark  about  how  these  records  came  to  be  produced,  and  in  fact, 
records  which  for  all  expectations,  in  view  of  how  old  the  underly- 
ing transactions  were,  would  have  been  thought  to  have  been  de- 
stroyed by  this  time. 

In  a  sense,  we  have  the  benefit  of  documents  which  are  helpful 
and  in  their  content,  largely  unremarkable.  Mr.  Chertoff  and  I  may 
disagree  to  some  extent  about  how  important  the  documents  are  for 
one  purpose  or  another,  but  I  hope.  Senator  Mack,  that  before 
there  is  a  discussion  of  anj^hing  as  serious  as  charging  obstruction 
of  justice,  that  we  look  carefully  at  what  has  been  requested  and 
the  motivations  of  people  involved  before  we  get  to  the  next  step 
of  discussing  that  serious  kind  of  allegation. 

The  Chairman.  Senator  Mack. 

Senator  Mack.  Well,  as  I  said  earlier,  the  issue  had  been  raised 
and  I  thought  it  was  reasonable  to  ask  for  some  clarification  about 
that  legal  term.  And  I  want  to  quickly  add,  I  certainly  was  not  in 
any  way  implying  in  my  comments  any  question  with  respect  to 
Ms.  Huber.  I'm  sorry  if  I  left  that  impression,  I  certainly  didn't 
mean  to.  Again 

The  Chairman.  Let  me  if  I  might,  Senator,  echo  the  Senator's 
statements,  and  I  think  Ms.  Huber  knows  that  and  I  think  her 
counsel  knows  that.  We  have  indicated  quite  clearly  that  I  want  to 
commend  you  for  the  manner  in  which  you  testified  today,  as  al- 
ways, and  I  want  to  commend  you  for  your  candor.  The  fact  that 
you  have  not  had  or  feigned  memory  loss,  which  has  been  a  rather 
frequent  occurrence  in  this  room,  the  fact  that  you  have  recalled 
with  specificity  dates  and  times  that  we  would  have  no  reason  to 
be  expected  to. 

You  have  been  extraordinarily  helpful,  and  I  have  no  reason  to 
believe,  Ms.  Huber,  I  want  you  to  know  this,  and  this  Committee, 
and  I  think  I  echo  the  sentiments  of  Senator  Mack,  in  the  manner 
in  which  you've  testified,  that  you  found  these  documents  and  what 
you  did  and  when  you  first  discovered  them,  when  you  realized 
when  you  saw  them  the  second  time  that  these  were  documents 
that  may  have  been  under  subpoena  and  what  you  did  thereafter. 

Senator  Mack. 

Senator  Mack.  Just  a  couple  of  points.  One  is  that  I  am  sure 
that  there  are  others  involved  in  this  investigation  that  have  sub- 
poenaed those  records  specifically,  and  I  am  also  quite  aware  that 
Mr.  Chertoff  did  request  the  production  of  these  documents  prior 
to  October  1995.  And  last  I  would  say  that  I  would  imagine  that 
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my  colleague,  Senator  Faircloth,  raised  the  issue,  because  we  have 
all  observed  here  the  debate  about  what  has  happened  to  these  doc- 
uments. 

We  remember  the  hearings  earlier  that  occurred  last  year  with 
respect  to  what  happened  with  the  documents  on  July  20,  the  Se- 
cret Service  testifying  that  Maggie  Williams  took  documents  or  was 
seen  carrying  documents  from  Vince  Foster's  office  to  hers,  that  on 
the  22nd,  there's  testimony  to  indicate  that  Ms.  Williams  took  doc- 
uments from  Vince  Foster's  office  to  the  residence  of  the  White 
House,  so  there  is  reason  to  believe,  now  that  we  have  evidence 
that  these  billing  records  were  found  in  the  residence,  in  the  Book 
Room,  in  an  area  of  very  limited  access. 

The  Chairman.  With  Vince  Foster's  handwriting,  I  might  add. 

Senator  Mack.  That  there  are  very,  very  serious  questions,  legal 
questions  here,  and  it  is  for  that  reason  that  I  asked  the  question 
that  I  did  of  the  Chairman  and  of  Counsel. 

I  thank  you. 

The  Chairman.  Thank  you.  Senator. 

Mr.  Chertoff,  do  you  want  any  amplification? 

Mr.  Chertoff.  I  just  wanted  to  respond  briefly  on  the  legal 
issue,  it  is  unmistakable  that  the  subpoena  the  Committee  issued 
refers  to  any — or  requires  the  production  of  any  document  that  re- 
fers or  relates  to  any  of  the  following  subjects,  and  these  include, 
among  others,  the  operations  of  Madison,  which  are  clearly  re- 
flected on  these  billing  records,  as  well  as  the  issue  of  the  policies 
and  practices  of  the  RTC  regarding  the  legal  representation  of 
agencies  with  respect  to  Madison,  and  of  course  that  relates  to  the 
conflict  of  interest  issue. 

So  I  think  it  would  be  a  very  dangerous  argument  for  someone 
to  make.  Senator,  that  this  subpoena  did  not  call  for  the  records. 

Let  me  also  observe  in  connection  with  this  that  in  1994  we  es- 
tablished in  the  course  of  the  hearings  held  by  the  Banking  Com- 
mittee that  as  early  as  February  1994,  there  was  concern  about  the 
Madison  issue  with  respect  to  the  RTC  investigation.  If  my  memory 
serves  me,  there  was  a  memorandum  submitted  by  Mr.  Eggleston, 
who  was  here  a  couple  of  days  ago,  to  Mr.  Ickes,  and  then  trans- 
mitted to  the  First  Lady,  that  was  specifically  entitled  "The  Rose 
Law  Firm."  The  memo  addressed  among  other  things,  and  it  was 
made  part  of  the  record,  the  issue  of  whether  there  was  a  problem 
with  the  Rose  Law  Firm  in  terms  of  its  representation  of  the  RTC 
and  Madison. 

So  clearly  these  issues  were  the  subject  of  investigation  notori- 
ously all  over  the  place  as  early  as  1994. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  make  an  obser- 
vation. First  of  all,  I  am  relieved  and  gratified  that  both  Senator 
Mack  and  you  made  this  statement  with  respect  to  Ms.  Huber  that 
just  occurred,  because  I  was  sitting  here  thinking  that  this  was  a 
rather  clear  example  of  harm  that  can  occur  to  people  by  a  tend- 
ency to  want  to  make  judgments  ahead  of  facts. 

The  Chairman.  If  I  might,  Senator 

Senator  Sarbanes.  Let  me  just  finish. 
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The  Chairman.  If  I  might,  I  would  like  to  note  that  I  not  only 
expanded  on  Senator  Mack's  observations  just  a  few  moments  ago, 
but  also  even  earlier. 

Senator  Sarbanes.  That's  correct. 

The  Chairman.  Number  one,  because  I  wanted  this  witness  to 
know  and  have  a  comfort  level;  and  number  two,  we  appreciate  her 
being  here  today,  after  giving  us  a  deposition  last  night  and  testify- 
ing heretofore  in  another  forum,  her  cooperation  and  her  candor. 
I  yield  back. 

Senator  Sarbanes.  As  the  Chairman  did,  but  I  think  it  is  very 
hard  on  the  witness  to  have  Members  of  the  Committee  start  talk- 
ing about  obstruction  of  justice  and  contempt  while  she's  sitting  at 
the  witness  table.  I  mean,  she's  the  one  that's  here  and  she's  the 
one  that's  being  carried  on  the  television,  and  you  know,  not  every- 
one watching  is  carefully  listening  and  picking  these  things  up.  It 
simply  underscores,  it  seems  to  me,  the  importance  of  getting  in  all 
the  facts  before  you  start  making  judgments. 

Now,  we  brought  Ms.  Huber  here  today,  and  I  think  she's  been 
very  forthcoming  and  helpful  to  the  Committee.  Questions  remain 
to  be  addressed,  but  I  think  it  was  extremely  unfortunate  to  start 
engaging  in  this  kind  of  discussion — we  don't  know  what  the  facts 
are  yet,  the  complete  facts.  Ms.  Huber  is  helping  to  fill  in  that  fac- 
tual picture,  and  I  simply  regret  that  this  took  place  with  her  at 
the  witness  table,  and  I  want  to  underscore,  as  I  indicated  earlier, 
that  I  think  she  has  been  very  forthcoming,  and  I  think  that  needs 
to  be  understood  so  that  none  of  this  in  any  way  spills  over  on  her. 

The  Chairman.  I  appreciate  my  colleague's  observations,  and  I 
think  we  have  made  it  very  clear  for  those  who  are  watching  and 
those  who  are  reporting.  I  don't  know  how  much  clearer  we  could 
make  it.  We  are  appreciative  of  Ms.  Ruber's  candor,  of  her  testi- 
mony, of  her  cooperation,  and  I  attempted  to  say  that  right  from 
the  beginning  when  we  swore  her  in,  so  that  is  not  a  question. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  make  one  other  point  of  clarification. 
I  think  that  when  terms  like  "obstruction  of  justice"  are  used,  be- 
fore we  do  that,  we  have  some  more  facts  and  background  to  fill 
in  and  it  should  not  be  on  the  basis  of  what  somebody  thinks  they 
recall  from  some  memo  or  some  other  subpoena,  but  it  ought  to  be 
on  the  basis  of  some  pretty  hard  analysis  of  the  actual  requests 
and  material,  and  then  also  on  the  basis  of  the  additional  facts 
which  this  Committee  will  try  to  find  on  this  issue. 

Let  me  ask  one  final  question  of  Ms.  Huber,  because  I  think 
there  may  be  some  confusion  relating  to  the  issue  of  handwriting 
on  the  documents.  Clearly,  Ms.  Huber,  on  the  basis  of  the  hand- 
writing of  the  billing  clerks  that  you  saw  on  the  documents,  those 
notes  were  made  back  in  1992;  would  that  be  fair  to  say,  or  even 
earlier? 

Ms.  Huber.  Are  you  talking  about  Mr.  Foster's  writing? 

Mr.  Ben-Veniste.  No,  I  am  talking  about  the  Rose  Law  Firm 
employees  handling  it. 

Ms.  Huber.  Oh,  that  was  done  back  in  1986  or  1985,  or  when- 
ever they  were  doing  the  billing,  that  was  their  notes  to  themselves 
and  the  accounting  department. 
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Mr.  Ben-Veniste.  Now  on  the  basis  of  the  handwriting  that  ap- 
pears, that  you  have  identified  as  Mr.  Foster's,  let  me  ask  you 
whether  you  understood  that  Mr.  Foster  was  one  of  the  people  at 
the  Rose  Law  Firm  who  was  involved  in  answering  the  press  in- 
quiries during  the  1992  election. 

Ms.  HUBER.  Yes,  I  knew  that. 

Mr.  Ben-Veniste.  Are  you  able  to  tell,  on  the  basis  of  anything 
on  the  document  or  the  content  of  Mr.  Foster's  notes,  when  he 
wrote  those  notes,  whether  those  were  written  in  1992,  or  during 
the  campaign,  or  at  some  point  subsequent? 

Ms.  HuBER.  I  don't  know.  There  is  no  date  there. 

Mr.  Ben-Veniste.  You  are  not  able  to  provide  more  information 
on  that? 

Ms.  HuBER.  No,  I  couldn't  tell  when  he  would  write  that. 

Mr.  Ben-Veniste.  I  just  wanted  to  clarify  that.  You  don't  know 
whether  he  made  the  notes  in  1992,  that  someone  had  possession 
of  them,  or  how  they  got  to  the  White  House? 

Ms.  HuBER.  I  don't  know. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  BOND.  Thank  you  very  much,  Mr.  Chairman,  and  wel- 
come, Ms.  Huber. 

I  think  everybody  has  gone  great  lengths  to  make  it  clear  that 
we  very  much  appreciate  your  testimony  and  your  willingness  to 
come  forward  and  help  us  try  to  piece  together  very  important  ele- 
ments, and  realize  that  your  role  was  limited.  But  you  have  been 
very  helpful  to  us  in  developing  some  practices  which  give  us  a  bet- 
ter idea  of  what  might  have  happened. 

Now  to  follow  up  on  Mr.  Ben-Veniste's  question,  the  notation  on 
this  document,  DKSN  028934,  which  has  the  handwritten  note, 
"HRC — this  suggests  first  matter."  You  have  said  that  this  is  Mr. 
Foster's  handwriting;  is  that  correct? 

Ms.  Huber.  Yes,  sir. 

Senator  Bond.  Based  on  that  writing,  and  your  knowledge  of  the 
practices  and  procedures  of  Mr.  Foster,  and  the  operations  in  both 
the  Rose  Law  Firm  and  the  White  House,  what  actually  was  this? 
Was  this  a  notation  to  himself,  or  would  this  have  been  a  transmit- 
tal note?  Does  this  indicate  that  Mr.  Foster  was  sending  these  ma- 
terials to  HRC? 

Ms.  Huber.  Not  necessarily,  because — I  don't  know — it  looks  like 
maybe  he  was  pulling  out  Mrs.  Clinton's  time  and  he  put,  like  at 
the  top,  "HRC— this  suggests  first  matter."  He  might— I  don't  know 
what  Mr.  Foster  had  on  his  mind  but  he  could  have  been  compiling 
a  record  out  of  the  billing  memos. 

Senator  Bond.  So  you  don't  have  any  knowledge  whether  this 
was,  in  fact,  a  transmittal  note  or  a  note  to  himself? 

Ms.  Huber.  No,  I  do  not. 

Senator  Bond.  With  respect  to  the  records — and  you  have  been 
most  helpful.  What  we  are  trying  do  is  to  find  out  the  chain  of  con- 
trol over  these  records  and  how  they  got  there.  Obviously  these  are 
matters  which  you  clearly  don't  have  direct  knowledge,  but  maybe 
we  could  go  back  and  based  on  your  knowledge  of  the  activities  and 
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the  procedures  at  the  Rose  Law  Firm,  who  would  be  the  person 
who  could  ask  the  firm  to  pull  up  the  billing  records? 

Ms.  HUBER.  The  attorneys  can. 

Senator  Bond.  The  attorney,  and  that  normally — would  that  be 
the  attorney  involved  in  the  case? 

Ms.  HuBER.  It  would  be  the  attorney  in  the  case.  And  Mr.  Foster 
worked  on  this  case. 

Senator  Bond.  So  Mr.  Foster  could  have  pulled  it  up? 

Ms.  HuBER.  Yes. 

Senator  Bond.  Mrs.  Clinton  could  have  pulled  it  up? 

Ms.  HuBER.  Yes. 

Senator  Bond.  Would  it  normally  be  pulled  up  by  any  attorney 
not  associated  with  the  case? 

Ms.  HuBER.  I  don't  know. 

Senator  Bond.  Based  on  your  experience  at  the  Rose  Law  Firm, 
though,  it  is  customary 

Ms.  HuBER.  Yes,  because  I  don't  know  why  somebody  else  would 
want  it. 

Senator  Bond.  So  it  is  an  assumption  that  you  would  make  that 
these  records  were  all  pulled  together  by  an  attorney  from  the  Rose 
Law  Firm  who  had  been  involved  in  the  case? 

Ms.  HuBER.  Yes. 

Senator  Bond.  Now  was  it  the  practice  at  the  Rose  Law  Firm 
that  these  billing  records  would  be  handled  carefully;  they  would 
not — would  they  be  made  available  generally,  or  would  they  be 
kept  under  the  control  of  the  attorneys  involved  and  submitted  to 
the  client  who  is  being  billed? 

Ms.  HuBER.  No,  they — they  were  kept  in  the  accounting  depart- 
ment under  tight  control. 

Senator  Bond.  And  from  the  accounting  department,  the  practice 
of  the  Rose  Law  Firm  was  that  they  should  go  only  to  the  client? 

Ms.  HuBER.  What  do  you  mean,  "go  to  the  client"? 

Senator  Bond.  In  other  words,  these  were  not  made  available, 
generally,  to  other  people  in  the  firm  or  outside  the  firm;  this  was 
not  a  public  document? 

Ms.  HuBER.  No,  it  is  not.  And  the  client  would  only  get  the  bill. 

Senator  Bond.  Would  the  client  get  the  detail? 

Ms.  HuBER.  This  bill  right  here,  it  is  document  28934,  that's 
what  the  client  gets. 

Senator  Bond.  The  client  would  get  that. 

Ms.  HuBER.  Yes. 

Senator  Bond.  I  have  in  front  of  me  29016,  or  a  number  of  pages 
like  that,  that  show  date,  time,  matter,  value,  and  description  of 
services  rendered. 

Ms.  HuBER.  What  page  is  that? 

Senator  Bond.  Page  29016. 

Mr.  SCHUELKE.  Senator  Bond,  that's  one  of  the  documents  that 
appears  to  be  computer  printout? 

Ms.  HuBER.  Is  that  a  computer  printout? 

Senator  Bond.  I  think  it  is.  I  am  not  familiar  with  that.  I  am 
just  asking,  is  this  an  internal — this  is  the  kind  of  thing 

Ms.  HuBER.  That's  internal.  We  don't  give  that  to  clients. 

Senator  Bond.  That  should  not  go  out  of  the  firm. 

Ms.  HUBER.  No. 
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Senator  Bond.  OK,  but — and  the  reason  we 

Senator  Sarbanes.  Can  I  ask,  Senator,  is  that  document  in  that 
pile  of  documents? 

Ms.  HuBER.  I  am  sure  it  is.  These  are  just  mixed  up.  I  am  trying 
to  locate  it. 

Senator  Bond.  I  am  just  asking,  Senator,  what  the  status  of 
these  records  are,  and  apparently,  some  of  the  records  that  were 
in  the  matters  turned  over  by  Ms.  Huber  represented  not  bills  that 
were  presented  to  the  client.  Some  of  them  were  bills  submitted  to 
the  client,  like  this  28934  which  she  mentioned.  Some  are  internal 
billing  records.  And  I  wanted  to  find  out  what  would  normally  hap- 
pen to  these  bills,  and  she  has  just  told  us  that  these — excuse  me, 
these  computer  printouts  are  internal  firm  documents. 

Senator  Sarbanes.  I  understand.  My  only  question  was  whether 
that  document  is  part  of  that  pile  of  materials? 

The  Chairman.  Yes. 

Senator  Bond.  Yes,  it  is.  The  reason  I  asked  that  question.  Sen- 
ator Sarbanes,  we  are  trying  to  find  out  how  these  materials  came 
together,  who  had  them,  what  happened  to  them  from  the  time 
they  were  taken  out  of  the  Rose  Law  Firm  to  the  time  that  they 
appeared  apparently  in  August  1995,  on  a  table  in  plain  view. 

Now  the  reason  it  is  important  to  determine  that  is  that  we  have 
had  much  testimony  about  the  documents.  You  will  recall  that  on 
Tuesday,  the  members  of  the  White  House  defense  team  were  talk- 
ing with  us  about  what  they  discussed  in  their  meetings. 
"Vacuuming"  was  a  noun  rather  than  a  verb.  "Quietly"  they  told  us 
was  "quality."  But  none  of  them  were  able  to  describe  the  phrases 
in  the  notes,  "Documents  never  know  go  out,"  or  "Try  and  find  out 
what  is  going  on  in  the  investigations." 

And  what  we  are  trying  to  find  out  is,  by  the  evidence  of  prac- 
tices, who  could  have  had  access  to  these  records,  and  where  they 
went  from  whatever  time  they  left  the  Rose  Law  Firm  until  they 
appeared  on  the  desk  where  Ms.  Huber  found  them.  She  obviously 
does  not  have  direct  knowledge  so  we  are  attempting — I  am  at- 
tempting to  find  out,  to  the  best  of  her  recollection,  how  these  nor- 
mally would  be  handled. 

The  Chairman.  Now  look 

Senator  Sarbanes.  Mr.  Kennedy,  I  might  observe,  did  explain 
those  items. 

The  Chairman.  — I  might  say  that  we  are  going  to  have  Mr. 
Clark  here. 

Ms.  Huber.  He  can  explain  it.  He  knows  what  they  do  with  the 
records. 

Senator  Bond.  I  appreciate  Ms.  Huber's  candor  with  us  and  I  re- 
alize that  there  are  many  questions  that  you  cannot  answer,  and 
I  think,  Mr.  Chairman,  that  we  will  withhold  any  further  questions 
until  Mr.  Clark  comes. 

Thank  you. 

The  Chairman.  Thank  you,  Senator. 

Mr.  Chertoff,  do  you  have  some  questions? 

Mr.  Chertoff.  I  just  have  a  couple  of  questions. 

The  Chairman.  Senator  Faircloth,  you  have  an  observation. 

Senator  Faircloth.  Yes. 

The  Chairman.  Take  the  shield  off. 
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Senator  Faircloth.  We  talked  of  documents  and  numbers  and 
that  sort  of  thing,  but  here  are  the  biUing  records,  plain  and  sim- 
ple, we've  recognized  them.  We've  certainly  all  been  impressed  by 
the  honesty  and  directness  of  Ms.  Ruber's  testimony. 

Now,  she  did  not  find  these  billing  records  on  the  turnstile  at  the 
Metro.  She  found  them  in  the  most  secure  room  in  the  entire 
world,  the  third  floor  of  the  White  House.  That's  where  she  found 
them.  The  most  secure  room  in  the  world.  If  somebody  can  think 
of  one  more  secure,  I  want  him  to  tell  me  about  it. 

Access  to  this  room  is  by  maids  and  butlers;  and  Ms.  Marshall, 
who  is  an  attendant  or  whatever,  helps  Mrs.  Clinton;  Ms.  Huber, 
who  we  have  heard  her  testify  today  in  exact  detail  of  when  and 
where  and  how  she  found  them;  and  the  Clintons,  the  President 
and  Mrs.  Clinton. 

And  yet,  when  I  mentioned  obstruction  of  justice,  certainly  I  was 
not  talking  about  Ms.  Huber  and  then  there  was  even  some  impli- 
cation or  trying  to  say  that  maybe  the  butler  did  it.  The  most  se- 
cure room  in  the  world,  next  door  to  Mrs.  Clinton's  office,  I  think 
we  need  to  pursue  who  put  them  there. 

Thank  you. 

The  Chairman.  Thank  you,  Senator. 

I  know  we  are  over  on  our  time  but  I  think  Mr.  Chertoff  has  two 
questions,  and  then  if  you  have  any  observations,  I  think  we  would 
be  done  with  Ms.  Huber. 

Mr.  Chertoff.  I  have  two  kind  of  cleanup  questions,  Ms.  Huber. 
One  is,  Mr.  Ben-Veniste  asked  you  earlier  about  the  policy  at  the 
firm  when  you  were  at  the  Rose  Law  Firm  about  retaining  account- 
ing records,  such  as  the  records  you  have  before  you. 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Now  the  records  you  found  at  the  White  House 
were  copies  of  printouts,  and  I  understood  you  to  say  that  originals 
would  normally  be  kept  for  7  years  after  the  bill  had  been  sent  out? 

Ms.  Huber.  Yes,  then  they  could  be  shredded. 

Mr.  Chertoff.  So  that  after  7  years,  they  could  be  destroyed 
under  the  normal  policy  of  the  firm.  That  would  mean  that  billings 
or  an  original  billing  printout  that  had  been  generated  for  bills  in 
1985  and  1986  should  not  have  been  destroyed  before  1992  and 
1993;  is  that  right? 

Ms.  Huber.  If  that's  7  years. 

Mr.  Chertoff.  That's  7  years.  I  have  done  the  math. 

Ms.  Huber.  But  there  are  some  that  are  1981  in  there  and  they 
could  have  been  destroyed. 

Mr.  Chertoff.  But  bills  for  1985  and  1986  would  have  to  be 
kept  until  1992  or  1993  at  least,  that  would  be  the  originals. 

Ms.  Huber.  According  to  our  policies? 

Mr.  Chertoff.  According  to  your  policies  at  the  firm.  Again,  let 
me  echo,  from  my  standpoint,  there  is  no  criticism  about  the  way 
you  handled  this  in  January.  You  did  absolutely  the  right  thing. 
The  only  question  I  want  to  make  sure  we  have  clear  in  the  record 
is,  you  called  Mr.  Kendall,  he  came  over.  Ms.  Sherburne  came  over 
the  same  night? 

Ms.  Huber.  Yes. 

Mr.  Chertoff.  Then  at  the  direction  of  the  lawyers 

Ms.  Huber.  And  Mr.  Schuelke. 
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Mr.  Chertoff.  Was  there  anybody  else  that  night  who  physically 
handled  the  records  besides  the  four  of  you? 

Ms.  HUBER.  No,  sir. 

Mr.  Chertoff.  Do  you  know  who  ultimately  took  possession  of 
the  original  records  after  you  had  made  the  copies? 

Ms.  HUBER.  Mr.  Kendall. 

Mr.  Chertoff.  Thank  you,  Ms.  Huber. 

The  Chairman.  Mr.  Ben-Veniste  or  Senator  Sarbanes. 

Mr.  Ben-Veniste.  I  have  nothing  else.  I  just  v/anted  to  thank 
Ms.  Huber  and  Mr.  Schuelke  for  their  cooperation. 

The  Chairman.  Senator  Mack. 

Senator  Mack.  I  have  one  additional  question.  Frankly,  it  is  not 
related  to  this  specific  matter  but  it  is  something  you  said  earlier 
in  response  to  a  question,  and  I  can't  remember  the  date  but  there 
was  a  time  when  you  received  a  call  from  Mrs.  Clinton,  I  think 
during  the  campaign,  asking  you  if  you  would  go  down  and  get 
some  personal  files — some  files 

Ms.  Huber.  It  was  their  personal  financial  records. 

Senator  Mack.  Personal  financial  records  from  your  office  in  the 
Rose  Law  Firm? 

Ms.  Huber.  I  had  them  stored  there. 

Senator  Mack.  And  you  went  down  at  approximately  11:30  that 
night? 

Ms.  Huber.  Yes. 

Senator  Mack.  When  you  got  there,  you  discovered  the  files  were 
gone? 

Ms.  Huber.  Someone  had  already  taken  them  to  the  campaign 
headquarters. 

Senator  Mack.  What  was  your  reaction  to  that  when  you  got 
down  there? 

Ms.  Huber.  I  called  her  and  told  her,  and  she  said  in  the  mean- 
time, she  had  found  out  they  were  already  there — that  someone 
was  en  route  down  there  so  she  couldn't  tell  me  they  had  already 
been  taken. 

Senator  Mack.  It  did  not  bother  you  at  all  that  someone  went 
into  your  office  and  took  files  out  of  your  office? 

Ms.  Huber.  They  were  a  storage  closet  right  by  my  office  so  I 
just  assumed  that  it  was  somebody  else  that — because  Mrs.  Jones' 
records  had  been  taken  down  there,  too. 

Senator  Mack.  Who  is  Mrs.  Jones? 

Ms.  Huber.  Yes,  the  Whitewater  that  you  had  asked  about  ear- 
lier. It  was  the  same  night.  Hers  had  been  taken.  So  we  all  went 
down  to  the  campaign  headquarters  and  found  our  records  there. 

Senator  Mack.  I  guess  it  would — do  you  know  who  took  them? 

Ms.  Huber.  No. 

Senator  Mack.  But  when  you  got  down  there  and  found  them  at 
the  campaign 

Ms.  Huber.  They  were  working  on  them,  looking  through  them. 

Senator  Mack.  Who  was  "they"? 

Ms.  Huber.  I  don't  know  the  campaign  workers,  there  were 
about  eight  people  at  a  table  working  on  them.  I  knew  none  of 
them. 

Senator  Mack.  The  people  that  were  working  on  them  were  no- 
body that  you  recognized? 
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Ms.  HUBER.  No,  I  didn't  work  in  the  campaign  so  I  knew  very 
few  people  at  the  campaign. 

Senator  Mack.  Did  you,  when  you  went  down  there  and  you  said 
you  found  your  files 

Ms.  HUBER.  Yes,  I  went  in  to  ask  if  I  could  help,  to  show  them 
an3rthing  about  my  records  that  I  had,  and  they  said  no,  they  were 
taking  care  of  it.  So  I  went  home. 

Senator  Mack.  They  didn't  need  your  help? 

Ms.  HUBER.  No. 

Senator  Mack.  How  did  you  know  they  had  your  files? 

Ms.  HUBER.  I  looked  at  the  files,  I  looked  at  them. 

Senator  Mack.  When  you  were  looking  at  those  files,  did  you  see 
files  of — what  other  files  did  you  see? 

Ms.  HuBER.  No,  this  was  only  their  personal  files,  their  checks 
and  their  paid  bills  and  that  type  thing. 

Senator  Mack.  And  you  didn't  find  anything  with  respect  to 
Whitewater? 

Ms.  HuBER.  No,  I  didn't  have  any  Whitewater  documents  at  that 
particular — in  my  particular  files  other  than  checks,  canceled 
checks,  that  might  have  had  some  Whitewater  things  on  it,  some 
canceled  checks. 

Senator  Mack.  And  they  were  going  over  those,  were  they? 

Ms.  HuBER.  They  went  over  the  whole  boxes,  all  the  boxes  I 
brought.  I  don't  know  what  they  did  because  I  didn't  stay. 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

The  Chairman.  May  I  ask  you  a  question? 

Ms.  HuBER.  Yes. 

The  Chairman.  What  day  was  that?  I  know  you  said  it  was  11:30 
on  the  Saturday  evening. 

Ms.  HuBER.  It  was  in  February.  I  don't  know  exactly  what  day 
it  was.  It  was  on  a  Saturday. 

The  Chairman.  Where  had  you  gone? 

Ms.  HuBER.  I  had  been  in  the  Arkansas  Repertory  Theater.  It 
was  on  a  Saturday  night. 

The  Chairman.  Do  you  remember  what  you  saw  there? 

Ms.  HuBER.  No,  I  can't  remember. 

The  Chairman.  You  are  terrific,  I  mean,  the  fact  that  you  even 
remember  it  was  a  Saturday  and  the  Repertory  Theater. 

Ms.  HuBER.  I  knew  I  was  there. 

The  Chairman.  Was  it  early  February  sometime? 

Ms.  HuBER.  Yes,  I  think  it  was. 

The  Chairman.  Let  me  ask  you  and  I  know  Senator  Mack  has 
asked  you  who  the  people  were  who  were  there  that  evening,  and 
you  said  you  don't  recall  all  of  them,  but  that  they  were  campaign 
workers.  Would  you  recall  if  you  saw  Loretta  Lynch? 

Ms.  HuBER.  I  cannot  remember  if  I  saw  her.  She  wasn't  at  the 
table,  so  she  may  have  been  in  another  office  that  I  passed  by.  I 
do  not — I  can't  remember. 

The  Chairman.  Do  you  know  a  Mrs.  McFadden? 

Ms.  HuBER.  No,  I  don't. 

The  Chairman.  All  right,  and  you  don't  recall  anybody  else? 

Ms.  HUBER.  No. 

The  Chairman.  Was  Mrs.  Wright  there? 

Ms.  HuBER.  I  don't  know.  I  didn't  see  her. 
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The  Chairman.  Let  me  again  thank  you. 

Senator  Sarbanes.  Ms.  Huber,  did  you  understand  that  they 
were  working  on  these  records  because  they  were  trying  to  respond 
to  some  press  inquiries  or  press 

Ms.  Huber.  No,  I  thought  they  were  trying  to  respond  to  The 
New  York  Times  newspaper  articles,  is  what  I  thought  they  were 
responding  to.  I  learned  that  2  or  3  days  later. 

Mr.  Ben-Veniste.  Ms.  Huber,  the  records  were  the  Clintons'  per- 
sonal records? 

Ms.  Huber.  Yes,  this  is  their  very  personal  checks. 

Mr.  Ben-Veniste.  You  had  every  reason  to  believe  they  were 
taken  down  there  with  the  permission  of  Mr.  and  Mrs.  Clinton? 

Ms.  Huber.  Certainly. 

Mr.  Ben-Veniste.  And  with  respect  to  the  Whitewater  records 
that  you  mentioned  relating  to  what  Sue  Cathey-Jones  was  sup- 
posed to  be  looking  for  as  well,  and  those  were  Mr.  Kennedy's  files, 
and  he  has  testified  that  those  were  the  Clintons'  personal  records 
which  they  had  obtained  in  some  form  relating  to  the  Whitewater 
investment. 

Similarly,  did  you  have  any  reason  to  believe  but  that  those  ma- 
terials were  there  with  the  full  permission  and  authorization  of 
Governor  and  Mrs.  Clinton? 

Ms.  Huber.  Yes,  I  thought — I  thought  they  had — it  was  OK  for 
them  to  be  there. 

Mr.  Ben-Veniste.  So  it  was  their  records  that  needed  to  be  re- 
viewed on  a  hurry-up  basis.  That  had  been  done  because  you  were 
at  the  theater  and  they  were  located  where  you  had  kept  them,  you 
came  over  to  the  firm,  you  saw  that  they  were  working  on  them, 
you  said  can  I  be  of  any  assistance,  they  said  we  are  OK,  we  have 
what  we  need,  and  that  was  that? 

Ms.  Huber.  That's  all. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Again,  Ms.  Huber  I  want  to  thank  you  for  your 
cooperation. 

We  stand  in  recess  until  1:30  p.m. 

[Whereupon,  at  11:59  a.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  1:30  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  The  Committee  will  come  to  order. 

Mr.  Clark,  would  you  stand  for  the  purpose  of  taking  the  oath. 

SWORN  TESTIMONY  OF  RONALD  CLARK 
CHIEF  OPERATING  OFFICER,  ROSE  LAW  FIRM 

The  Chairman.  Mr.  Clark,  we  want  to  thank  you  for  coming  in 
today.  I  know  that  you  have  been  here  on  a  number  of  occasions, 
and  that  you  were  fully  ready  to  testify  last  week,  but  due  to  the 
late  hour,  various  scheduling  conflicts,  and  the  weather  conditions, 
we  were  not  able  to  get  you  on.  We  certainly  apologize  to  you  for 
any  inconvenience  that  you  may  have  had  to  go  through,  and  we 
thank  you  for  your  appearance. 

Do  you  have  any  statement  that  you  would  like  to  make? 

Mr.  Clark.  No,  sir,  I  don't. 

The  Chairman.  Then  I  will  turn  the  matter  over  to  Mr.  Giuffra 
for  examination. 

Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Good  to  see  you  again,  Mr.  Clark.  Good  afternoon. 

Mr.  Clark.  Good  afternoon. 

Mr.  Giuffra.  Mr.  Clark,  you  became  the  Chief  Operating  Officer 
of  the  Rose  Law  Firm  in  February  1993,  when  Mr.  Kennedy  be- 
came Associate  Counsel  to  the  President? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  You  have  been  at  the  Rose  Law  Firm  since  you 
graduated  from  law  school  in  1980? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  In  November  1993,  you  began  to  get  press  calls  at 
the  firm  about  Rose's  representation  of  Madison? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  You  began  to  search  for  Rose  records  relating  to 
the  Madison  representation? 

Mr.  Clark.  A  very  limited  search  at  that  time,  that's  correct. 

Mr.  Giuffra.  Am  I  correct  that  the  firm  first  received  a  sub- 
poena approximately  January  13,  1994? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  And  that  was  from  Mr.  Mackay  who  was  then  at 
the  Justice  Department  in  Washington? 

Mr.  Clark.  I  believe  that's  right,  yes. 

Mr.  Giuffra.  Then  you  received  a  second  subpoena,  in  February 
1994,  from  Special  Counsel  Robert  Fiske;  is  that  right? 

Mr.  Clark.  Yes,  that's  correct. 

Mr.  Giuffra.  Both  subpoenas  called  for  the  production  of  docu- 
ments relating  to  Rose's  representation  of  Madison? 

Mr.  Clark.  I  believe  that's  correct,  yes. 

Mr.  Giuffra.  They  would  have  called  for  billing  materials  that 
the  firm  had  in  its  possession  relating  to  Madison? 

Mr.  Clark.  I  think  we  would  have  assumed  that  that  would  in- 
clude the  billing  materials,  yes. 

Mr.  Giuffra.  In  trying  to  comply  with  those  subpoenas.  Rose  un- 
dertook substantial  steps  in  order  to  locate  documents,  including 
billing  records? 

Mr.  Clark.  That's  correct. 
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Mr.  GlUFFRA.  In  fact  you  spent  thousands  of  dollars  on  legal  fees, 
having  people  look  through  your  files  to  see  if  they  could  find  the 
billing  records? 

Mr.  Clark.  Way  beyond  a  thousand,  yes. 

Mr.  GlUFFRA.  Am  I  also  correct  that  you  were  unable  to  locate 
a  set  of  the  Rose  billing  records? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  At  least  a  complete  set  or  anything  approaching  a 
complete  set? 

Mr.  Clark.  Really  no  copies  whatsoever  of  the  bills  or  the  billing 
memoranda. 

Mr.  GlUFFRA.  There  came  a  time  in  1995  when  you  received  a 
subpoena  from  the  Senate,  asking  for  certain  documents  as  well? 

Mr.  Clark.  Yes,  that's  correct. 

Mr.  GlUFFRA.  That  subpoena  also  called  for  the  billing  records? 

Mr.  Clark.  Yes,  it  did. 

Mr.  GlUFFRA.  And  you  again  undertook  to  look  for  the  billing 
records  and  could  not  find  them? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  You  also  received  a  subpoena  from  the  RTC  looking 
for  the  billing  records? 

Mr.  Clark.  Multiple  subpoenas,  yes. 

Mr.  GlUFFRA.  And  you  couldn't  find  them? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Am  I  correct  that  you  first  learned  of  the  existence 
of  these  billing  records  when  I  brought  them  into  your  deposition 
about  a  week  and  a  half  ago? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  What  was  your  reaction  when  I  walked  into  the 
deposition  with  these  billing  records  in  my  hand  and  showed  them 
to  you? 

Mr.  Clark.  I  was  somewhat  surprised. 

Mr.  GlUFFRA.  Stunned,  in  fact? 

Mr.  Clark.  Yes,  gratified  but  stunned. 

Mr.  GlUFFRA.  You  don't  have  any  idea  how  these  billing  records 
made  their  way  to  the  third  floor  of  the  White  House  residence? 

Mr.  Clark.  No,  sir,  I  don't. 

Mr.  GlUFFRA.  You  heard  Ms.  Ruber's  testimony  today? 

Mr.  Clark.  I  did. 

Mr.  GlUFFRA.  You  know  Ms.  Huber? 

Mr.  Clark.  Yes,  I  do. 

Mr.  GlUFFRA.  She  used  to  work  at  the  Rose  Law  Firm? 

Mr.  Clark.  She  did. 

Mr.  GlUFFRA.  She  was  very  highly  regarded  at  the  Rose  Law 
Firm? 

Mr.  Clark.  By  me  she  was,  yes. 

Mr.  GlUFFRA.  Am  I  correct  that  client  billing  materials  should 
not  leave  the  firm  in  the  ordinary  course? 

Mr.  Clark.  That's  true.  When  you  say  "billing  materials,"  cer- 
tainly the  internal  billing  memorandum  should  not  leave  the  firm. 

Mr.  GlUFFRA.  For  example,  the  computer  printouts  shouldn't 
leave  the  firm? 

Mr.  Clark.  No. 
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Mr.  GlUFFRA.  It  would  be  improper  for  somebody  to  take  them 
out  of  the  firm? 

Mr.  Clark.  Other  than,  you  know,  I  take  them  home  to  work  on 
them  but  for  other  purposes,  no. 

Mr.  GlUFFRA.  Now  if  I  could  turn  your  attention  to  a  document — 
we  will  call  it  document  1,  it  is  in  your  packet — it  is  the  first  page 
of  the  computer  printout.  Do  you  have  that,  sir? 

Mr.  Clark.  Yes,  sir,  I  do. 

Mr.  GlUFFRA.  In  the  upper  left-hand  corner,  it  states,  "Report  ID 
billpay  2/12/92,  8:41."  Am  I  correct  that  that  indicates  that  this  cli- 
ent billing  and  payment  history  was  printed  off  your  computer  sys- 
tem at  8:41  a.m.  on  February  12,  1992? 

Mr.  Clark.  Yes,  sir. 

Mr.  GlUFFRA.  So  that  would  be  during  the  1992  Presidential 
campaign? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Now,  Mrs.  Clinton  was  the  billing  partner  for  the 
Madison  matter? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  If  a  matter  in  the  ordinary  course  is  being  handled 
by  a  partner  and  a  first-year  associate  at  the  Rose  Law  Firm,  the 
partner  would  normally  review  the  associate's  work? 

Mr.  Clark.  A  partner  would  normally  review  a  first-year  associ- 
ate's work,  yes.  It  would  not  necessarily  be  the  billing  partner. 

Mr.  GlUFFRA.  But  some  partner  normally  would 

Mr.  Clark.  Some  partner  would,  yes. 

Mr.  GlUFFRA.  If  Mrs.  Clinton  were  the  only  partner  working  on 
the  matter,  one  would  think  she  would  have  been  reviewing  the  as- 
sociate's work? 

Mr.  Clark.  Yes,  that's  true. 

Mr.  GlUFFRA.  If  a  client  was  dissatisfied  with  the  Rose  Law 
Firm's  work,  would  they  normally  complain  to  the  billing  partner? 

Mr.  Clark.  In  most  cases,  yes. 

Mr.  GlUFFRA.  You  have  been  involved  in  billing  clients,  I  would 
imagine,  since  you  became  a  partner  at  the  Rose  Law  Firm? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Am  I  correct  that  it  could  be  a  violation  of  Federal 
or  State  law  if  someone — if  a  firm  misbilled  or  overbilled  a  client? 

Mr.  Clark.  Certainly. 

Mr.  GlUFFRA.  So,  you  try  to  be  very  careful  in  doing  your  billing? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  In  fact,  it  would  be  overbilling  if  a  firm  billed  for 
work  that  it  hadn't  performed  for  a  client? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  If  we  could  put  up  the  document  that  I've  listed  as 
document  number  2,  this  is  a  bill  of  the  Rose  Law  Firm;  it's  dated 
October  29,  1985.  It  is  a  poor  copy  but  it  is  the  best  we  have. 

Mr.  Clark.  I  can  see  the  October  29. 

Mr.  GlUFFRA.  Up  on  the  corner.  This  bill  indicates  that  Rose 
charged  the  Madison  firm  for  a  matter  called  IDC,  $550. 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  It  indicates  on  the  bill  that  the  bill  was  paid. 

Mr.  Clark.  That's  correct. 
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Mr.  GlUFFRA.  And  indicates  on  the  left-hand  column  the  work 
that  was  performed  by  the  lawyer  in  connection  with  this  bill. 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Let's  just  go  down  three  entries  where  I  have  it 
highlighted.  It  says,  "October  14,  1985,  Mr.  Thrash"— he  is  a  law- 
yer at  the  Rose  Law  Firm? 

Mr.  Clark.  Yes,  sir,  he  is. 

Mr.  GlUFFRA.  Then  it  says,  "attend  closing." 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  And  you  would  interpret  this  bill  to  indicate  that 
on  October  14,  1985,  Mr.  Thrash  attended  a  closing  in  some  way 
connected  with  the  IDC  matter? 

Mr.  Clark.  Yes,  I  would. 

Mr.  GlUFFRA.  No  other  lawyer's  time  is  reflected  on  this  bill;  is 
that  right? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  If  we  could  put  the  third  document  up  on  the  Elmo. 
This  is  a  bill  which  appears  to  be  dated,  it  is  a  bad  copy — but  Janu- 
ary 30,  1986,  to  Madison  Guaranty.  It  describes  legal  services  ren- 
dered by  the  Rose  Law  Firm  through  January  30,  1986,  by  H.R. 
Clinton,  T.  Thrash,  R.  Donovan,  K.  Shemin,  and  J.  Birch.  Then  it 
lists  certain  types  of  services  that  were  performed  in  connection, 
again,  with  this  IDC  matter. 

Mr.  Clark.  Yes,  it  does. 

Mr.  GlUFFRA.  On  the  bill  it  indicates  that  the  amount  that  was 
billed  for  services  is  $4,651.50. 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  There  are  some  disbursements,  and  disbursements 
are  expenses  that  are  incurred  by  a  law  firm. 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  In  this  particular  case,  doing  some  Xeroxing,  for  a 
total  bill  of  $4,670.35;  right? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Then  it  says  on  the  bill  that  it  was  paid  1/30/86 
in  the  full  amount  of  $4,670.35. 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  That  was  because  you  had  a  retainer  agreement 
with  Madison  and  the  money  was  in  a  trust  account,  and  you  were 
able  to  deduct  it  from  the  amount  that  was  in  the  trust  account. 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  The  narrative  portion  of  the  bill,  it  would  be  Rose 
Law  Firm  policy  to  be  accurate  in  describing  the  work  that  you  had 
performed? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  In  fact,  a  law  firm  might  have  some  sort  of  legal 
liability  to  a  client  if,  unbeknownst  to  the  client,  the  firm  in  the 
narrative  portion  of  the  bill  did  not  accurately  describe  the  services 
that  the  firm  had  rendered. 

Mr.  Clark.  Contrary  to  an  agreement  with  the  client,  correct. 

Mr.  GlUFFRA.  You  try  to  be  as  careful  as  possible  in  drafting  the 
narrative  portion  of  the  bill.  Now  in  this  bill,  among  the  items  that 
are  listed  are  "Review  contract  for  sale."  Then  it  says  further  down, 
"Review  changes  in  agreement,"  and  "Attend  IDC  board  meeting," 
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"Attend  closing,"  something  that  had  been  billed  for  in  the  prior 
bill.  Then  it  says,  "Meetings  with  Seth  Ward." 

In  the  October  29th  bill  someone  had — Mr.  Thrash's  time  had 
been  billed  for  attending  the  closing,  and  would  you  think  that  per- 
haps this  January  1996  bill  reflects  attendance  at  the  closing  by 
another  Rose  lawyer,  because  it  wouldn't  be  proper  to  double  bill 
for  the  same  services  by  the  same  lawyer;  am  I  right  about  that? 

Mr.  Clark.  Well,  I  think  the  January  bill  reflects  pretty  much 
all  the  time  in  the  October  bill. 

Mr.  GiUFFRA.  Would  this  bill  reflect  different  services — ^you  had 
already  billed,  in  the  October  29th  bill,  for  attending  the  closing? 

Mr.  Clark.  I  don't  believe  the  October  29th  bill  was  ever  sent  to 
the  client. 

Mr.  GlUFFRA.  But  the  October  29th  bill  on  its  face  indicates  that 
it  was  paid. 

Mr.  Clark.  I  think  because  the  money  was  taken  from  the  re- 
tainer account.  I  mean,  it  was  a  typical  practice  when  we  had  re- 
tainers to  occasionally  submit  internal  bills  or  generate  internal 
bills  only  to  clean  out  balances  in  the  retainer  account,  but  wait 
until  some  definite  date  near  the  end  of  the  transaction,  or  the  end 
of  our  fiscal  year  to  actually  send  the  bill  to  the  client. 

I  believe  that  you  will  find  on  the  January  bill  that  it  reflects  the 
time  on  this  matter,  both  in  the  October  and  I  think  there  was  an 
earlier  September  bill,  which  is  also  reflected  in  the  January  bill. 

Mr.  Giuffra.  ok.  Now  in  preparing  the  narrative  portion  of  the 
bill,  the  billing  partner  would  rely  upon  the  billing  memorandum; 
am  I  correct? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  That's  a  computer-generated  document  at  the  Rose 
Law  Firm. 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  The  billing  memorandum  would  reflect  the  infor- 
mation contained  on  the  lawyer's  timesheets. 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  A  lawyer's  timesheet,  for  people  who  don't  know, 
what  you  did  in  a  particular  time,  for  example,  teleconference  for 
half-hour  with  whomever  you  have  the  telephone  call. 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  It  would  be  Rose  Law  Firm  policy  to  be  as  accurate 
as  possible  in  recording  your  time  on  the  timesheet. 

Mr.  Clark.  That's  correct,  true,  that's  true. 

Mr.  Giuffra.  If  we  could  put  up  document  4  which  is  the  billing 
memorandum  for  this  IDC  matter,  appearing  to  be  reflected  in  the 
January  30th  bill.  This  billing  memorandum  describes  the  services 
that  were  rendered  in  connection  with  this  IDC  matter  to  Madison 
by  the  various  lawyers  who  were  involved;  and  it  has,  for  example, 
RDT  would  be — I  believe  that  would  be  Mr.  Thrash;  right? 

Mr.  Clark.  No,  I  believe  that's  Dave  Thomas. 

Mr.  Giuffra.  Excuse  me.  I'm  sorry.  Then  it  has  Mrs.  Clinton's 
time  and  then  it  has  Mr.  Donovan's  time.  And  it  lists,  for  example, 
between  December  6,  1985  and  December  24,  1985,  seven  tele- 
phone calls  between  Mrs.  Clinton  and  Mr.  Seth  Ward. 

Mr.  Clark.  Correct. 

Mr.  Giuffra.  Seth  Ward  is  the  father-in-law  of  Webster  Hubbell. 
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Mr.  Clark.  Yes. 

Mr.  GiUFFRA.  Who  was  a  partner  of  the  Rose  Law  Firm. 

Mr.  Clark.  Mr.  Hubbell  was,  yes. 

Mr.  GiUFFRA.  Mr.  Ward  was  involved  in  what  has  become  known 
as  the  IDC/Castle  Grande  transaction.  He  was  a  principal  in  that 
transaction;  correct? 

Mr.  Clark.  That's  my  understanding,  yes. 

Mr.  GiUFFRA.  If  we  could  look  at  the  time  summary  by  attorney, 
that's  down  at  the  bottom  of  this  billing  memorandum.  It  lists  Mrs. 
Clinton's  billing  during  this  time  period  reflected  by  the  billing 
memorandum,  7.3  hours;  and  then  it  has  a  standard  value  which 
I  assume  is  based  on  her  hourly  rate  of  $125  an  hour? 

Mr.  Clark.  It  is  based  on  the  hourly  rate  as  reflected  in  the  com- 
puter. 

Mr.  GiUFFRA.  So  7.3  times  $125  equals  $912.50. 

Mr.  Clark.  That's  correct. 

Mr.  GiUFFRA.  Now  the  other  lawyers,  Mr.  Donovan,  Mr.  Thomas, 
also  their  time  is  reflected  similarly  under  the  standard  value 
which  is  your  hourly  billing  rate. 

Mr.  Clark.  Yes. 

Mr.  GiUFFRA.  So  far  as  you  know  Rose  was  billing  Madison  on 
a  hourly  basis;  is  that  correct? 

Mr.  Clark.  I  really  don't  know  how  they  were  being  billed. 

Mr.  GiUFFRA.  Do  the  records  indicate  it  was  an  hourly 

Mr.  Clark.  Based  on  these  records,  it  would  appear  it  was  pretty 
much  an  hourly  rate  client,  yes. 

Mr.  GiUFFRA.  An  hourly  rate  client  means  that  if  you  bill  10 
hours  of  work  at  $100  an  hour,  you  would  send  in  a  bill  for  $1,000. 

Mr.  Clark.  Correct. 

Mr.  GiUFFRA.  If  premium  billed  client,  you  might  do  10  hours  of 
work  but  bill  for  $5,000? 

Mr.  Clark.  That's  right,  or  even  on  an  hourly  rate  if  you  had  an 
opinion  letter  or  extraordinary  travel  or  something,  you  might  bill 
something  on  an  other  than  standard  hourly  rate. 

Mr.  GiUFFRA.  You  have  to  work  that  out  with  the  client? 

Mr.  Clark.  Subject  to  agreement  with  the  client,  that's  correct. 

Mr.  GiUFFRA.  For  Mrs.  Clinton,  there  is  an  amount  to  bill  listed 
in  handwriting  of  $2,731.25.  Do  you  see  that  down  on  the 

Mr.  Clark.  Yes. 

Mr.  GiUFFRA.  Then  for  Mr.  Donovan,  it's  $468;  the  standard 
value  and  the  amount  to  bill  is  the  same. 

Mr.  Clark.  That's  correct. 

Mr.  GiUFFRA.  Same  thing  for  Mr.  Thomas. 

Mr.  Clark.  Right. 

Mr.  GiUFFRA.  For  Mrs.  Clinton,  it  appears  the  amount  to  bill, 
which  is  the  amount  you  are  going  to  bill  the  client,  is  $1,818.17 — 
75  cents  higher  than  the  standard  value,  in  fact  three  times  her 
standard  value. 

Mr.  Clark.  It  is  higher.  I  will  trust  your  math  on  it. 

Mr.  GiUFFRA.  Which  would  be  approximately  three  times  the 
hourly  rate. 

Mr.  Clark.  Well,  it  would  be  three  times  the  hours  reflected  on 
this  particular  billing  memorandum,  that's  true. 
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Mr.  GlUFFRA.  Now  is  one  explanation  for  the  fact  that  the 
amount  to  bill  is  three  times  higher  than  the  hourly  rate,  that  per- 
haps Mrs.  Clinton  had  done  additional  work  for  Madison  in  connec- 
tion with  the  IDC  transaction  that  is  not  reflected  in  the  billing 
memorandum? 

Mr.  Clark.  I  would  think  that  that's  probably  exactly  what  hap- 
pened. 

Mr.  GlUFFRA.  And  your  belief,  based  on  what  you  know  about 
Rose  Law  Firm  policies  and  procedures,  would  be  that  Mrs.  Clinton 
probably  did  additional  work  on  the  IDC  matter  that's  not  reflected 
in  the  billing  memorandum? 

Mr.  Clark.  Correct.  If  you  will  notice,  I  mean,  the  date  of  the 
billing  memorandum  is  dated  January  21st;  of  course,  the  date  of 
the  bill  is  only  January  30th.  And  it  looks  like  the  last  time  entry 
was  January  15th  and  Mrs.  Clinton's  last  time  entry  was  January 
14th.  So  I  would  anticipate  at  the  time  of  preparing  the  bill  there 
had  been  additional  time  rendered  since  the  last  date  of  the  last 
bill  which  was  added  to  this. 

This  is  especially  true  at  this  time  of  the  year  which  is  the  end 
of  our  fiscal  year;  especially  in  these  years,  our  accounting  depart- 
ment was  very  backed  up  because  they  were  the  same  people  that 
was  generating  the  bills  that  were  putting  the  timekeeping  in.  So 
typically  we  would  have  to  manually  add  time  during  the  last 
month  of  the  year  to  properly  reflect  our  bills. 

Mr.  GlUFFRA.  Or  perhaps  Mrs.  Clinton  had  done  work  earlier, 
and  this  work  was  not  reflected  in  her  time  entries,  and  she  real- 
ized the  work  was  not  reflected  in  her  time  entries  and  she  added 
it  to  the  bill? 

Mr.  Clark.  That's  possible  also,  yes. 

Mr.  GlUFFRA.  That  sometimes  happens;  am  I  correct? 

Mr.  Clark.  That's  possible  also,  yes. 

Mr.  GlUFFRA.  The  difference  between  the  standard  value  and  the 
amount  to  bill  is  about  $1,800,  which  at  hourly  billing  rates  of  $125 
comes  to  about  14V2  hours. 

Mr.  Clark.  OK. 

Mr.  GlUFFRA.  So  this  would  indicate  that  perhaps  that  was  about 
14  V2  hours  more  work  done  on  the  IDC  matter  than  is  reflected  in 
the  billing  memorandum? 

Mr.  Clark.  I  think  that's  correct,  yes. 

Mr.  GlUFFRA.  Looking  at  Mr.  Thrash's  entries  which  would  be 
those  that  are  indicated  on  the  earlier  bill,  and  looking  at  the  ini- 
tial bill,  it  would  appear  that  Mr.  Thrash  put  down  that  he  had  at- 
tended the  closing,  but  he  made  no  reference  to — for  example,  if 
you  compare  the  January  30th  bill  with  the  October  29th  bill,  in 
the  January  30th  bill,  there  is  an  entry  for  review  contract  for  sale. 

Now  review  contract  for  sale  is  not  listed  as  a  service  that  is  ren- 
dered in  any  of  the  billing  memoranda  that  we  have  or  in  the  Octo- 
ber 29th  bill,  so,  by  process  of  elimination,  one  would  think  that 
perhaps  Mrs.  Clinton  had  reviewed  a  contract  for  sale. 

Mr.  Clark.  I  think  there  was  one  earlier 

[Witness  conferred  with  counsel.] 

I  think  there  was  one  earlier  bill  on  the  IDC  matter  that  may 
reflect  that  entry,  and  I  know  that  we  have  produced  copies  of  Mr. 
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Thrash's  timesheets  which  describe  that  particular  entry  of  review- 
ing the  contract  for  sale. 

Mr.  GlUFFRA.  How  about  review  changes  in  agreement? 

Mr.  Clark.  I  remember,  because  I  was  puzzled  by  this  myself, 
in  going  back  and  looking  at  the  September  bill  for  IDC  and  the 
October  bill,  and  Tommy's  time — or  Mr.  Thrash's  time,  pretty  much 
matched  up  word-for-word.  What  phrase  were  you  looldng  for?  I 
have  Mr.  Thrash's  timesheets. 

Mr.  GiUFFRA.  "Review  contract  for  sale." 

Mr.  Clark.  Yes.  He  had  a — looks  likes  on  August  6,  1985,  he  had 
a  time  entry  that  says,  "Review  contract  for  sale." 

Mr.  GlUFFRA.  How  about,  "Review  changes  in  agreement"? 

Mr.  Clark.  Yes.  On  August — I  believe  it  is  August  9th. 

Mr.  GlUFFRA.  Then  he  also  attended  the  IDC  board  meeting;  is 
that  right? 

Mr.  Clark.  That's  correct.  That  was  on  August  19th. 

Mr.  GlUFFRA.  He  also  attended  the  closing,  and  that  was  the  ear- 
lier bill. 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  OK,  so  it  is  a  mystery  to  us,  how  these  additional 
14  hours  that  Mrs.  Clinton  billed  were  spent.  You  can't  really  tell 
from  the  billing  memorandum, 

Mr.  Clark.  No,  sir,  ycu  can't. 

Mr.  GlUFFRA.  You  can't  tell  when  she  spent  the  time? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  She  might  have  spent  the  time  back  in  October, 
she  might  have  spent  the  time  in  November,  or  she  might  have 
spent  the  time  in  January,  you  just  don't  know? 

Mr.  Clark.  I  would  have  thought  had  she  spent  them  in  Septem- 
ber or  October  they  would  have  been  included  on  the  September 
and  October  internal  bills  that  were  rendered,  but  that's  not  nec- 
essary to  the  case,  but  that's  what  I  would  have  thought.  I  mean, 
I  would  think  that  since  the  extra  hours  were  on  the  January  bill, 
it  would  have  been  time  that  she  would  have  spent  sometime  after 
October  29th,  which  was  the  next  previous  bill. 

Mr.  GlUFFRA.  Or  the  alternative  is  that  this  could  be  a  premium 
amount  that's  being  billed  by  Mrs.  Clinton? 

Mr.  Clark.  I  guess  that's  certainly  in  the  realm  of  possibility.  It 
doesn't  look  that  way  from  looking  at  these  bills  to  me. 

Mr.  GlUFFRA.  So  you  would  say  it's  got  to  be  additional  work, 
that  she  did  approximately  14  V2  hours  work  on  the  IDC  matter 
than  are  reflected  in  the  billing  memorandum. 

Mr.  Clark.  Yes,  I  would  think  it  is  unrecorded  hours,  correct. 

Mr.  GlUFFRA.  Now  am  I  correct  that  in  1985  and  1986  the  pri- 
mary factor  in  determining  a  partner's  compensation  in  the  Rose 
Law  Firm  was  fee  credits? 

Mr.  Clark.  Primarily,  yes. 

Mr.  GlUFFRA.  Basically  your  billing  is  the  same  thing  as  your  fee 
credit? 

Mr.  Clark.  Well,  there  was  a  large  correlation  but  certainly  not 
exclusively,  no.  There  were  a  number  of  instances  where  your  fee 
credit  would  not  necessarily  match  up  with  the  amount  of  time  you 
would  actually  put  in  the  bill,  but  there  was  a  strong  correlation 
between  the  two. 
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Mr.  GlUFFRA.  The  greater  your  fee  credits  the  greater  your  com- 
pensation? 

Mr.  Clark.  Eventually,  yes;  not  in  that  particular  year. 

Mr.  GlUFFRA.  So  in  this  particular  instance,  for  example,  if  Mrs. 
Clinton  had  either  done  premium  billing  or  done  additional  work, 
that  would  have  increased  her  compensation  at  the  end  of  your  fis- 
cal year? 

Mr.  Clark.  To  a  very  limited  extent,  yes. 

Mr.  GlUFFRA.  To  some  extent  though? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  These  bills  indicate  that  the  matter  is  something 
called  IDC.  If  we  could  put  up  document  number  6  on  the  Elmo. 
This  is  a  Rose  Law  Firm  voucher;  am  I  right? 

Mr.  Clark.  That's  correct.  [Reply  corrected  to,  "No."] 

Mr.  GlUFFRA.  This  voucher,  the  amount  is  $4,670.35;  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  That's  the  same  amount  that  the  firm  had  billed 
Madison  in  the  January  20,  1996  bill;  am  I  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  So  those  amounts  correlate. 

Now  it  says  under  something  called  "account  name,"  it  looks  like 
"RES,"  and  this  is  a  poor  copy,  "for  DEV/UTIL,"  utility  perhaps, 
"CG."  Do  you  see  that? 

Mr.  Clark.  I  do.  It  is  difficult  to  read,  but  I  do  see  it. 

Mr.  GlUFFRA.  You  see  the  CG  though? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Do  you  have  any  explanation  for  what  the  CG 
stands  for? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  Would  the  best  explanation  probably,  given  what 
we  know,  that  CG  stands  for  Castle  Grande? 

Mr.  Clark.  I  have  no  idea  what  it  stands  for. 

Mr.  GlUFFRA.  Can  you  think  of  any  other  explanation  for  what 
CG  stands  for? 

Mr.  Clark.  No,  but  I  haven't  given  it  any  thought  until  this  veiy 
moment. 

Mr.  GlUFFRA.  Am  I  correct  that  billing  partners  usually  work 
with  your  accounting  department  in  preparing  your  bills;  right? 

Mr.  Clark.  Somewhat,  yes. 

Mr.  GlUFFRA.  In  fact  your  accounting  department,  I  think  Ms. 
Huber  testified  to  this  in  her  deposition  yesterday,  will  visit  the 
partners  and  discuss  the  billing  materials  and  how  they  should  bill 
the  client? 

Mr.  Clark.  In  some  cases,  yes. 

Mr.  GlUFFRA.  So  som^ething  called  account  name,  in  drafting  an 
account  name  that  would  be  something  that  the  billing — excuse  me, 
that  the  accounting  department  would  do  in  consultation  with  your 
billing  partner? 

Mr.  Clark.  Well,  generally  the  billing  partner  would  determine 
the  name  of  the  account.  This  looks  like  a  clerk's  entry  on  trying 
to  clear  out  the — either  the  trust  account  or  the  unapplied  account, 
so  I  mean 

Mr.  GlUFFRA.  This  may  be  based  on  what  the  billing  partner  told 
the  clerk;  correct? 
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Mr.  Clark.  It  could  be  or  it  could  not  be.  [Reply  corrected  to 
"No."] 

Mr.  GiUFFRA.  Let's  take  a  look  at  the  next  document,  number  7. 

The  Chairman.  Hold  on  just  a  second,  Mr.  Clark.  Let  me  go  back 
to  that.  This  is  the  first  time  I  have  seen  this.  "RES" — resolution 
for  development.  Is  that  development?  And  utility,  CG.  Now  what 
other  reasonable  interpretation  would  you  put  to  that  CG? 

Mr.  Clark.  I  am  sorry,  Mr.  Chairman.  I  guess  my  copy  is  not 
clear.  What  were  you  reading  of  the  first  three  words? 

The  Chairman.  I  am  not  even  sure  but  I  see,  "Development  util- 
ity CG."  Do  you  see  that? 

Mr.  Clark.  Yes.  Yes. 

The  Chairman.  It's  right  up  on  the  Elmo,  in  the  third  Une. 

Mr.  Clark.  I  see  it. 

The  Chairman.  I  mean,  how  do  you  read  that? 

Mr.  Clark.  Well,  actually  when  I  first  saw  the  initials,  I  thought 
it  was  the  initials  of  one  of  my  former  partners,  but 

The  Chairman.  Give  me  a  reasonable  interpretation  of  that. 
Doesn't  it  seem  to  be  identifying  the  work  as  Castle  Grande?  And 
when  you  look  back,  weren't  they  doing  work  on  development, 
sewer,  and  utility,  et  cetera,  and  isn't  that  utility? 

Mr.  Clark.  Senator,  that  makes  sense  to  me.  The  only  way  it 
reads,  and  I  will  disagree,  is  that  in  the  documents  that  I  have 
seen 

The  Chairman.  Do  you  have  a  partner  by  the  name  of  CG? 

Mr.  Clark.  Yes. 

The  Chairman.  You  do? 

Mr.  Clark.  We  did  at  that  time. 

The  Chairman.  Who's  that? 

Mr.  Clark.  C.J.  Giroir. 

The  Chairman.  Did  he  bill  CG? 

Mr.  Clark.  G-i-r-o-i-r,  Giroir. 

The  Chairman.  Did  he  work  on  this? 

Mr.  Clark.  I  don't  think  so. 

Mr.  GlUFFRA.  We  have  another  document.  Let's  put  up  7.  This 
is  a  very  poor  quality  copy  and  I  want  to  apologize  to  everyone.  It 
says  Madison  Guaranty  Savings  &  Loan.  This  is  a  Rose  Law  Firm 
document;  correct,  sir? 

Mr.  Clark.  Yes,  it  is.  [Reply  corrected  to,  "No."] 

Mr.  Giuffra.  On  the  left-hand  side  there  is  listed,  and  you  can 
barely  make  it  out,  it  looks  like  a  number  of  1,  2,  3,  4,  5,  those 
would  be  your  matter  numbers? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  Down  at  the  bottom,  it  says  I  believe  that's  number 
5;  right? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  Then  it  says  IDC  next  to  it? 

Mr.  Clark.  Correct. 

Mr.  Giuffra.  You  can  barely  make  it  out,  but  I  think  this  is 
probably  the  best  reading,  it  looks  like  $4,670.35.  Would  you  think 
that's  about  right? 

Mr.  Clark.  It  looks  correct,  yes. 

Mr.  Giuffra.  Which  would  be  the  same  amount  that  was  billed 
to  Madison  in  January  30,  1996;  correct? 
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Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  So  the  numbers  key  off.  And  then  again  you  can 
barely  make  it  out  but — to  the  left,  it  looks  like  HC.  Would  that 
be  Mrs.  Clinton's  initials? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Going  to  the  end,  it  says  CG  again,  and  perhaps — 
it  is  hard  to  make  out  the  rest  of  it,  but  you  again  see  the  RES, 
and  it  looks  like  a  DEV  is  in  there,  and  UTIL,  and  then  CG  again. 
Would  you  agree  with  that,  sir? 

Mr.  Clark.  As  difficult  as  it  is  to  read,  that  looks  correct,  yes. 

Mr.  GlUFFRA.  You  are  seeing  again — on  this  particular  document, 
you  are  seeing  matter  5  IDC,  you  are  seeing  Mrs.  Clinton's  initials, 
you  are  seeing  $4,670.35  which  is  the  amount  that's  billed  in  Janu- 
ary, and  then  you  are  seeing  a  description  of  the  work  with,  at  the 
end,  the  initials  CG. 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  The  client  is  Madison  Guaranty? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Let's  put  up  document  number  8.  And  again  part 
of  the  problem  that  we  have  had  in  doing  this  is  that  the  records 
are  missing  or  we  don't  have  complete  records.  This  is  another 
Rose  Law  Firm  document,  you  would  agree;  correct? 

Mr.  Clark.  Yes,  it  is.  [Reply  corrected  to,  "No."] 

Mr.  GlUFFRA.  Under  account  name  it  says,  it  looks  like  "RES," 
period,  "CG  utility."? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Or  "resolution  CG  utility"? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  The  CG  is  there  and  then  down  under  the  descrip- 
tion of  the  work,  it  says  Rose  Law  Firm  IDC  work? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  You  have  IDC  work  and  CG  under  the  account 
name  on  the  same  document? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Again  indicating  that  there  is  a  connection  between 
the  IDC  work  and  the  CG  work  or  Castle  Grande  work? 

Mr.  Clark.  That  appears  correct,  yes. 

Mr.  GlUFFRA.  That  would  be  your  interpretation  of  these  three 
documents  we  have  just  shown  you? 

Mr.  Clark.  Certainly  of  this  document  which  is  more  clear.  It 
would  look  like  the  top  would  say  CG  utility  which  is  tied  together. 
My  earlier  comment  was  we  internally  referred  to  it  as  IDC,  but 
that  was  based  simply  on  history  I  have  learned  the  last  2  years. 
That's  not 

Mr.  GlUFFRA.  You  weren't  working  on  the  matter  at  the  time? 

Mr.  Clark.  No,  but  I  agree  with  you  that  that  looks  like  what 
that  is. 

Mr.  GlUFFRA.  It  looks  like  someone  who  was  involved  in  the  bill- 
ing of  this  matter  called  it  CG  or  Castle  Grande? 

Mr.  Clark.  Correct.  [Reply  corrected  to,  "No."] 

Mr.  GlUFFRA.  That  would  be  your  best  interpretation? 

Mr.  Clark.  I  think  that's  right.  [Reply  corrected  to,  "No."] 

Mr.  GlUFFRA.  Mr.  Chairman,  I  have  a  number  of  other  areas,  but 
maybe  I  should  turn  it  over. 
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The  Chairman.  How  long  do  you  have  to  go?  If  you  feel  that  you 
want  to,  and  can  conclude  in  a  reasonable  period  of  time,  I  think 
we  can  save  a  lot  of  time  by  finishing  up  completely.  Then  we  can 
give  whatever  time  to  Senator  Sarbanes.  Or,  if  you  want  to  just 
turn  it  over  now,  we  will  turn  it  over  now.  Why  don't  we  turn  it 
over  right  now. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  afternoon,  Mr.  Clark. 

Mr.  Clark.  Good  afternoon. 

Mr.  Ben-Veniste.  You  indicated  that  when  you  learned  that  the 
White  House  had  located  the  billing  records,  the  time  records  for 
individual  attorneys  and  copies  of  certain  details  of  bills,  you  were 
both  gratified  and  stunned  that  they  had  turned  up;  correct? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  According  to  the  document  destruction  policy 
in  place  at  the  Rose  Law  Firm,  how  would  such  records  have  been 
treated? 

Mr.  Clark.  Generally  speaking,  it's — I  mean,  if  you  ask  me  today 
to  go  back  and  find  any  billing  records  for  any  client  in  1985  and 
1986,  it  would  probably  be  less  than  a  50/50  chance  that  we  would 
find  it — find  those  records  at  this  point.  And  that  probably  would 
have  been  true  in — as  early  as  1992,  or  1993. 

Though  we  handle  our  clients'  records  very  carefully,  or  try  to, 
we  are  less  careful  with  our  own  internal  documents.  We  have — 
we  may  take  great  efforts  to  try  to  clean  out  that  information  as 
we  can,  and  have  taken  efforts,  both  throughout  the  late  1980's  and 
early  1990's,  to  get  rid  of  all  that  excess  paper  as  possible.  So,  it's — 
they  might  be  there  or  they  might  not. 

Mr.  Ben-Veniste.  OK,  so  in  a  sense  it  was  remarkable  to  some 
extent  that  these  documents  were  maintained  even  as  photocopies 
somewhere? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  And  you  were  gratified  that  they  were  found 
because  there  had  been  so  much  interest  in  what  they  actually 
showed,  that  now  you  are  in  a  position  to  work  rather  from  specu- 
lation or  unfounded  accusations,  but  rather  from  actual  documents? 

Mr.  Clark.  Well,  I  was  gratified  in  two  respects.  One  which 
proved  false  unfortunately,  but  I  was  first  gratified,  as  I  think  the 
people  who  were  taking  my  deposition  will  recognize,  is  that  I 
think  everyone  in  that  room  thought  that  those  were  photocopies 
of  the  originals.  And  so  my  first  impression  was  we  had  found  the 
originals,  which  eliminated  any  prospect  that  we  had  destroyed 
them.  That  obviously  has  turned  out  to  be  false.  They  weren't  the 
originals  so  we  still  have  that  issue.  Last  I  was  gratified  that  fi- 
nally, after  2  years  of  my  partners  having  to  look  at  10-  and  11- 
year-old  documents  to  try  to  reconstruct  their  memory,  we  would 
have  a  record  of  exactly  what  we  did. 

Mr.  Ben-Veniste.  Fine.  Now  in  connection  with  this  very  much 
discussed  issue  of  how  many  hours  Mrs.  Clinton  spent  working  for 
this  client  on  various  matters  during  the  1985-86  time  period,  I 
take  it  you  did  a  computation  of  how  many  hours  were  involved? 

Mr.  Clark.  Rough,  yes. 

Mr.  Ben-Veniste.  That  came  to  approximately  60  hours,  right? 
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Mr.  Clark.  It  did  on  the  billing  memorandum.  Again,  I  had  al- 
ready identified  some  of  the  matters  that  Mr.  Giuffra  had  pointed 
out  and  thought  there  were  probably  some  hours  that  weren't  on 
those  billing  memorandum. 

Mr.  Ben-Veniste.  So  that  the  hours  that  Mr.  Giuffra  had  been 
talking  about,  this  14  and  change  hours  or  so,  were  already  in- 
cluded when  you  came  to  the  total  number  of  60;  isn't  that  so? 

Mr.  Clark.  Somewhere  in  that  area,  yes. 

Mr.  Ben-Veniste.  This  is  not  anything  that  adds  in  any  way  to 
the  total  number  of  hours  that  Mrs.  Clinton  spent  over  a  15-month 
period  for  this  client;  is  that  fair  to  say? 

Mr.  Clark.  Roughly,  that's  correct,  yes. 

Mr.  Ben-Veniste.  Was  the  Madison  Bank  a  substantial,  signifi- 
cant client  of  the  Rose  Firm  in  1985? 

Mr.  Clark.  It  was  very  insignificant. 

Mr.  Ben-Veniste.  In  terms  of  the  total  numbers  of  hours  ex- 
pended by  all  lawyers  of  the  Rose  Law  Firm  on  this  particular  cli- 
ent, can  you  quantify  it  as  any  percentage  of  the  total  amounts  of 
time  spent  in  1985? 

Mr.  Clark.  It  is  very  difficult  for  me,  Mr.  Ben-Veniste,  to  quan- 
tify it  in  terms  of  hours  and  I  just  don't  think  that  way,  I  do  think 
in  terms  of  dollars.  And  I  mean,  if  you  look  at  the  revenues  of  the 
firm  in  1985  and  1986  and  compare  that  to  the  total  collection  of 
this  client,  it  was  somewhere  between  1/1000  and  2/1000  of  our 
total  business  during  that  time  period.  So  from  my  perspective,  sort 
of  a  global  look,  we  spent  a  lot  more  time 

Mr.  Ben-Veniste.  171000  of  the  total  billing  for  that  year? 

Mr.  Clark.  Let  me  be  very  clear.  What  I  was  looking  at  was  the 
$21,000  total  that  was  on  the  billing  and  payment  history  and  com- 
paring that  to  the  revenues  for  same  period.  And  it  was  somewhere 
between  1/1000  and  2/1000,  somewhere  in  there. 

Mr.  Ben-Veniste.  I  understand.  There  were  many,  many  other 
clients  of  the  firm  way  ahead  of  Madison  in  terms  of  total  billing. 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  In  terms  of  the  question  of  removing  a  copy 
of  timesheets  from  the  firm,  I  take  it  you  would  not  find  fault  with 
an  attorney,  who  wanted  to  check  the  amount  of  time  he  or  she 
spent  during  a  particular  year,  reviewing  those  records? 

Mr.  Clark.  No,  certainly  not. 

Mr.  Ben-Veniste.  In  terms  of  the  issues  that  came  up  during  the 
1992  campaign,  where  there  were  a  number  of  allegations  about 
the  Rose  Law  Firm's  representation  of  Madison,  there  was  a  great 
interest  in  trying  to  answer  questions  that  had  been  put  by  the 
press? 

Mr.  Clark.  That's  my  understanding,  yes. 

Mr.  Ben-Veniste.  And,  if  you  didn't  know  specifically,  I  am  sure 
you  had  reason  to  believe  that  people  would  be  trying  to  find  docu- 
mentary evidence  to  answer  those  questions  as  completely  and 
fully  as  possible? 

Mr.  Clark.  I  was  very  aware  of  the  stories,  though  I  was  not  in- 
volved in  it  and  we  were  very  concerned  about  the  inaccuracies 
that  were  contained  in  the  stories. 
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Mr.  Ben-Veniste.  Were  you  aware  that  Mr.  Foster  was  one  of 
the  people  associated  with  the  firm  who  was  trying  to  get  answers 
to  those  questions? 

Mr.  Clark.  I  was  not  aware  at  that  time,  no,  sir. 

Mr.  Ben-Veniste.  Have  you  since  become  aware? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  You  indicated  that  it  is  not  at  all  surprising 
that  an  attorney  would  add  in  time  that  had  not  been  reflected  in 
the  detailed  billing  in  order  to  catch  up  in  time  to  get  a  bill  out 
to  the  client  so  that  the  client  would  receive  a  bill  for  the  total 
amount  of  time  spent? 

Mr.  Clark.  That's  correct,  especially  this  time  of  year. 

Mr.  Ben-Veniste.  Lest  there  be  any  mystery  about  this,  can  you 
conceive  of  a  scenario  whereby  Mrs.  Clinton  specifically  billed  for 
time  that  she  did  not  detail  in  her  bills,  because  she  was  up  to 
some  nefarious  purpose  in  providing  information  to  the  Madison 
Bank  about  how  to  do  something  improper? 

Mr.  Clark.  No,  sir,  I  have  no  reason  to  believe  that. 

Mr.  Ben-Veniste.  Under  that  scenario,  you  would  bill  for  the 
time  but  not  disclose  the  specifics,  advise  client  to  do  so-and-so  im- 
proper transaction? 

Mr.  Clark.  I  have  absolutely  no  reason  to  believe  that  that  was 
the  case. 

Mr.  Ben-Veniste.  OK.  In  connection  with  the  matter  that  was 
put  to  you  about  CG  utility,  these  documents  don't  appear  to  have 
Bates  stamps  on  them,  but  I  am  looking  at  one  that  has  a  small 
8  in  the  right-hand  corner 

Mr.  Clark.  Yes,  I  have  it. 

Mr.  Ben-Veniste.  — to  which  you  referred  earlier? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  First  of  all,  there  is  a  partner  at  your  firm 
with  the  initials  CG,  Mr.  Giroir;  correct? 

Mr.  Clark.  There  was  at  this  time. 

Mr.  Ben-Veniste.  There  was  at  that  time,  and  according  to  the 
records  we  received,  he  did  perform  some  work  on  the  Madison 
matter.  But  putting  that  aside,  I  think  the  issue  of  confusion  that 
has  surfaced  with  respect  to  this  matter  of  11  years  ago  between 
Castle  Grande  and  IDC  is  perhaps  epitomized  in  this  document,  be- 
cause here,  CG  and  IDC  work  are  sort  of  interchanged,  but  at  this 
bottom,  it  says  Rose  Law  Firm  IDC  work. 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  Now  if  we  look  at  what  has  been  marked 
DKSN  029010,  which  is  a  bill  of  January  30th  or  through  January 
30,  1986. 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  I  am  not  going  to  read  through  it  all  but  it 
says,  "Memo  about  utility  status."  I  am  sort  of  three-quarters  of  the 
way  down. 

Mr.  Clark.  OK. 

Mr.  Ben-Veniste.  Then  it  says,  "Conferences  with  Seth  Ward  re- 
garding purchase  from  Brick  Lyle  and  proposed  industrial  develop- 
ment or  site  research."  Do  you  see  that? 

Mr.  Clark.  Yes,  sir. 
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Mr.  Ben-Veniste.  Do  you  know  what  the  industrial  development 
issues  were  with  respect  to  the  IDC  property? 

Mr.  Clark.  Only  to  the  extent  that  it  is  my  understanding  from, 
I  think,  something  maybe  that  was  in  the  Pillsbury  Report,  that 
once  Madison  acquired  this  property,  there  was  some  intent  to  do 
some  development  on  it.  That  is 

Mr.  Ben-Veniste.  Do  you  recall  issues  being  raised  with  respect 
to  whether  or  not  a  brewery  could  be  built  with  a  tasting  room 

Mr.  Clark.  Yes,  I  do. 

Mr.  Ben-Veniste.  — that  implicated  some  county  restrictions  as 
to  whether  this  would  be  proper? 

Mr.  Clark.  A  dry  or  wet  township  issue. 

Mr.  Ben-Veniste.  And  that  there  was  another  issue  with  respect 
to  sewer  and  water? 

Mr.  Clark.  Yes,  the  question  of  whether  there  was  a  utility  that 
had  been  properly  run. 

Mr.  Ben-Veniste.  Does  this  description  appear  to  incorporate 
those  issues? 

Mr.  Clark.  Yes,  sir,  it  does. 

Mr.  Ben-Veniste.  Now  you  mentioned  the  Pillsbury  Report.  Let 
me  ask  you  whether  the  Pillsbury  Report  is  the  report  on  the  rep- 
resentation of  Madison  Guaranty  Savings  &  Loan  by  the  Rose  Law 
Firm  that  was  produced  by  Pillsbury  Madison  &  Sutro,  of  which 
m}'^  former  colleague.  Jay  Stephens,  is  a  partner.  And  in  that  re- 
port, there  was  a  reference  to  some  work  that  is  reflected  in  the 
time  records  that  we  have  regarding  an  option  agreement  that  was 
prepared  in  May  1986.  Are  you  familiar  with  that? 

Mr.  Clark.  Yes,  I  am. 

Mr.  Ben-Veniste.  Do  you  think  that  you  can  find  it  in  the  time 
records? 

Mr.  Clark.  In  the  full  time  records,  I  think. 

Mr.  Ben-Veniste.  If  I  can  help  you 

Mr.  Clark.  I  found  it. 

Mr.  Ben-Veniste.  —it's  5/1/86. 

Mr.  Clark.  Actually,  I  am  looking  at  the  billing  memorandum, 
just  a  second.  Now  I  have  the  bill,  yes. 

Mr.  Ben-Veniste.  OK,  and  looking  at  the  bill,  and  the  time  rec- 
ord printout  for  May  1,  1986,  where  there's  a  reference  under  HRC, 
Mrs.  Clinton's  initials? 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  For  2  hours? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  Can  you  read  that? 

Mr.  Clark.  It  says,  "Conference  with  Seth  Ward,  telephone  con- 
ference with  Seth  Ward  regarding  option,  telephone  conference 
with  Mike  Schaufele,  prepare  option." 

Mr.  Ben-Veniste.  All  of  that  is  a  total  of  2  hours;  right? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  Now  if  we  turn  to — because  there  has  been 
some  question  raised  about  the  option  in  the  context  of  the  initial 
agreement  for  the  purchase  of  land  between  the  Madison  Bank  and 
Mr.  Ward,  let  me  read  from  page  77  of  the  Pillsbury  Madison  & 
Sutro  Report,  which  has  now  been  made  a  part  of  our  record  in  this 
Committee.  It  says,  "The  only  solid  evidence  tying  the  Rose  Law 
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Firm  to  this  acquisition,"  meaning  the  eariier  acquisition,  "is  evi- 
dence of  the  innocent  activity  of  participating  in  the  drafting  of  the 
purchase  agreement."  And  that  was  done  by? 

Mr.  Clark.  Primarily  Mr.  Thrash. 

Mr.  Ben-Veniste.  Mr.  Thrash,  then  a  partner  in  the  firm? 

Mr.  Clark.  Then  a  partner,  yes. 

Mr.  Ben-Veniste.  "While  some  evidence  suggests  that  Hubbell 
could  have  had  a  role  in  the  drafting  of  the  September  24,  1985  let- 
ter between  McDougal  and  Ward,  nothing  proves  he  did,  much  less 
he  did  so  knowing  it  to  be  wrong. 

"Similarly,  when  Mrs.  Clinton  seemed  to  have  had  some  role  in 
drafting" — I'm  sorry,  I  misread  that.  "Similarly,  while  Mrs.  Clinton 
seems  to  have  had  some  role  in  drafting  the  May  1,  1986  option" — 
that's  the  option — that's  the  work  reflected  in  the  billing  record;  is 
that  correct? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  "Nothing  proves  she  did  so  knowing  it  to  be 
wrong,  and  the  theories  that  tie  this  option  to  wrongdoing,  or  to  the 
straw  man  arrangements,  are  strained  at  best."  Now  do  you  have 
any  reason  to  disagree  with  the  conclusion  reached  here  by  the 
Pillsbury  Report? 

Mr.  Clark.  No,  sir. 

Mr.  Ben-Veniste.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you. 

Along  those  same  lines,  Mr.  Clark,  you  have  heard  what  the 
Pillsbury  Report  concluded  as  to  whether  there  was  any  evidence 
that  the  Rose  Law  Firm  participated  in  the  acquisition  at  issue,  the 
acquisition  of  the  Castle  Grande  project.  Have  you,  yourself,  in  the 
past  couple  of  weeks  since  the  Rose  Law  Firm  billing  records  ap- 
peared at  your  deposition,  had  an  opportunity  to  review  those 
records? 

Mr.  Clark.  Yes,  I  have. 

Mr.  Kravitz.  Have  you  reviewed  those  records  particularly  with 
regard  to  whether  or  not  the  Rose  Law  Firm  did  any  work  regard- 
ing or  relating  to  allegedly  fraudulent  aspects  of  that  purchase? 

Mr.  Clark.  I  have,  including  discussing  it  with  the  people  who 
actually  did  the  work. 

Mr.  Kravitz.  Have  you  reached  any  conclusion,  based  on  your  re- 
view of  those  billing  records  and  on  your  discussions  with  the  peo- 
ple who  actually  did  the  work  on  the  IDC  matter,  as  to  whether 
your  firm  had  any  involvement  in  any  of  the  allegedly  fraudulent 
aspects  of  that  purchase? 

Mr.  Clark.  My  conclusion  is  absolutely  not.  I  mean,  I  think  the 
records  are  very  clear  as  to  the  work  that  we  performed,  the  time 
was  kept  very  meticulously  and  was  billed  so.  And  there  is  no  indi- 
cation that  the  evidence  is  to  the  contrary. 

Mr.  Kravitz.  Just  so  we  are  clear  what  we  are  talking  about, 
what  is  the  allegedly  fraudulent  aspects  of  this  purchase? 

Mr.  Clark.  Well,  I  mean,  I  am  not  exactly  sure  I  know.  I  mean, 
based  upon  press  reports,  it  is  my  understanding  that  there  were 
some  allegations  that  Mr.  Ward  was  acting  as  a  straw  man  for  this 
purchase,  that  he  was  not  actually  the — the  economic  owner  of  the 
land,  though  he  was  the  title  owner.  That's  really  the  only  one  I 


486 

know  of.  There  may  have  been  something  subsequent  to  that  that 
I  am  not  aware  of. 

Mr.  Kravitz.  Have  you  been  able  to  review  any  of  the  records  of 
the  actual  transaction  to  determine  what  time — what  date  it  was 
on  which  this  alleged  fraud  may  have  occurred? 

Mr.  Clark.  Well,  if  you  are — I  assume  you  are  saying  that  the 
fraud  would  be  if  there  was  some  under-the-table  agreement  about 
how  to  structure  this  transaction,  to  get  around  something,  if  that's 
the  fraud,  then  certainly  based  upon  these  records,  I  mean,  I  think 
our  firm  worked  somewhat  on  the  matter  in  August,  to  some  insig- 
nificant period,  or  July,  maybe  even  as  early  as  July.  I  have  seen 
a  couple  of  memos  referred  to  in  the  newspaper,  and  I  think  my 
counsel  has  provided  me  with  copies  of  some  structuring  memos 
that  were  internally  done  in  Madison,  which  was  at  a  time  period 
that  we  weren't  really  doing  any  work  on  this  document. 

Mr.  Kravitz.  Let  me  ask  you  about  that.  Are  you  familiar  with 
internal  Madison  records  which  indicate  that  this  allegedly  fraudu- 
lent agreement  between  Mr.  McDougal  and  Mr.  Ward  was  reached 
on  September  3,  1985? 

Mr.  Clark.  Yes,  that's  my  recollection. 

Mr.  Kravitz.  Are  you  familiar  also  with  a  letter  dated  September 
24,  1985,  memorializing  that  agreement  between  Mr.  Ward  and 
Mr.  McDougal? 

Mr.  Clark.  Yes,  that's  the  date  of  that  agreement. 

Mr.  Kravitz.  Now  if  you  work  off  those  two  dates,  September  3 
and  September  24,  1985,  can  you  tell  us  whether  your  firm  did  any 
work  relating  to  the  IDC  project  on  either  of  those  dates? 

Mr.  Clark.  No,  it  looks  like  the  closest  date  would  have  been 
September  30th. 

Mr.  Kravitz.  That  would  be  the  closest  date  after  the  agreement 
v;as  reached  between  Mr.  Ward  and  Mr.  McDougal,  and  was  then 
memorialized  on  the  24th  of  September? 

Mr.  Clark.  That's  correct. 

Mr.  Kravitz.  Did  your  firm  do  any  work  on  the  IDC  matter  be- 
tween those  two  dates,  September  3  and  September  24,  1985? 

Mr.  Clark.  No. 

Mr.  Kravitz.  What  was  the  last  date  before  September  3,  1985, 
on  which  your  firm,  according  to  the  billing  records,  did  any  work 
on  the  IDC  matter? 

Mr.  Clark.  It  is  in  mid-August,  August  19,  20,  like  that. 

Mr.  Kravitz.  So  there  are  several  weeks  before  September  3  dur- 
ing which  your  firm  did  no  work,  then  there  is  no  work  done  by 
your  firm  between  September  3  and  September  24.  Then  it's  ap- 
proximately another  week  after  all  that  has  already  occurred  that 
your  firm  finally  starts  to  do  some  work  on  the  IDC  matter  again? 

Mr.  Clark.  That's  correct.  And  let  me  say  the  attorneys  working 
on  this  were  our  real  estate  lawyers.  They  were  not  familiar  with 
structuring  transactions,  or  S&L  regulation,  they  were  dirt  lawyers 
as  we  affectionately  call  them. 

Mr.  Kravitz.  Have  you  had  an  opportunity  to  review  the  letter 
that — the  confirming  letter  between  Mr.  Ward  and  Mr.  McDougal 
of  September  24,  1985? 

Mr.  Clark.  I  have  some  time  ago,  yes. 
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Mr.  Kravitz.  Based  on  your  review,  is  it  your  belief  that  any 
lawyer  was  involved  in  drafting  that  letter? 

Mr.  Clark.  My  recollection  of  it,  it  was  not  particularly  articu- 
late, not  that  all  lawyers  are  articulate,  but 

Mr.  Kravitz.  Did  it  appear  to  be  a  lawyerly  letter? 

Mr.  Clark.  No,  not  really. 

Mr.  Kravitz.  Is  that  consistent  with  the  records  indicating  that 
no  lawyers  from  the  Rose  Law  Firm  were  involved  in  this  allegedly 
fraudulent  aspect  of  this  purchase? 

Mr.  Clark.  Yes,  it  is  consistent. 

Mr.  Kravitz.  Now,  Mr.  Ben-Veniste  asked  you  previously  about 
what  the  records  show  relating  to  Mrs.  Clinton's  contacts  with  Seth 
Ward  in  December  1985  and  January  1986.  Is  it  fair  to  say  that 
those  contacts  were  several  months  after  this  allegedly  fraudulent 
aspect  of  the  purchase  occurred? 

Mr.  Clark.  Yes,  sir. 

Mr.  Kravitz.  Can  you  tell  from  what  was  going  on  with  the  IDC 
project  in  December  1985  and  January  1986  whether  Mrs.  Clinton's 
contacts  with  Mr.  Ward  could  have  had  anything  do  with  this 
fraudulent  aspect  of  the  purchase? 

Mr.  Clark.  No.  I  mean,  it  was  obvious  that  we  were  performing 
some  of  this  miscellaneous  research  on  the  brewery,  and  on  the 
utility  issue.  And  so  that's  the  likely  purpose  of  the  contacts,  but 
I  really  don't  know  why  she  was  contacting 

Mr.  Kravitz.  In  fact,  there  was  a  lawyer  at  the  firm  named  Rick 
Donovan  who  was  principally  involved  in  doing  legal  research  at 
that  time,  December  and  January? 

Mr.  Clark.  That's  correct. 

Mr.  Kravitz.  Is  it  your  belief,  based  on  your  review  of  the  rec- 
ords and  your  knowledge  of  the  way  the  firm  works,  that  Mrs.  Clin- 
ton's time  during  those  periods,  in  addition  to  speaking  with  Mr. 
Ward,  would  most  likely  have  been  reviewing  Mr.  Donovan's  work? 

Mr.  Clark.  That's  what  it  appears  to  reflect,  yes. 

Mr.  Kravitz.  Those  were  on  legal  issues  relating  to  whether  the 
county  was  wet  or  dry,  and  something  relating  to  a  sewer  system? 

Mr.  Clark.  That's  correct. 

Mr.  Kravitz.  Nothing  to  do  with  the  fraudulent  aspects  of  the 
purchase? 

Mr.  Clark.  There's  no  indication  of  that  in  the  billing  records. 

Mr.  Kravitz.  Just  to  be  clear,  Mr.  Giuffra  asked  you  earlier 
about  whether— specifically  with  regard  to  DKSN  029011,  that  was 
the  bill  I  think  at  the  end  of  January  or  the  billing  records  for  the 
end  of  January  1986,  on  which  the  handwritten  figures  were  on  the 
forms.  You  testified  that  certainly  a  likely  reason  for  those  hand- 
written figures  was  that  Mrs.  Clinton  had  performed  extra  work 
after  January  15,  1986,  that  had  not  shown  up  yet  in  the  comput- 
erized billing  records;  is  that  correct? 

Mr.  Clark.  That's  correct. 

Mr.  Kravitz.  Is  there  any  reason  to  believe  that  those  extra 
hours  that  Mrs.  Clinton  likely  billed  in  late  January  1986,  had  any- 
thing to  do  with  any  fraudulent  aspect  of  a  transaction? 

Mr.  Clark.  No,  sir. 
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Mr.  Kravitz.  It  is  much  more  likely  that  those  hours  as  well  had 
to  do  with  wet/dry  issues  and  other  legal  matters  having  nothing 
to  do  with  the  fraudulent  aspects  of  the  transaction? 

Mr.  Clark.  Based  upon  the  time  entries  that  were  recorded,  it 
would  be  consistent  with  the  work  that  was  being  done  at  that 
point,  yes. 

Mr.  Kravitz.  Thank  you.  Senator,  that's  all  I  have. 

Senator  Sarbanes.  Senator  Murray. 

OPENING  COMMENTS  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

I  just  really  have  one  area  and  I  think  you  may  have  partially 
answered  this  before  but  I  want  to  make  sure  for  my  own  informa- 
tion. I  have  heard  a  lot  of  speculation  in  the  past  that  some  of  the 
Madison-related  documents  had  been  destroyed  or  shredded  by 
Rose  Law  Firm  employees,  and  I  just  want  you  to  answer  the  ques- 
tions again  for  me.  Can  you  tell  this  Committee  if  you  were  aware 
of  any  such  activity? 

Mr.  Clark.  No,  ma'am,  not  at  all. 

Senator  Murray.  Does  the  Rose  Law  Firm  have  a  standard  pol- 
icy on  the  destruction  of  documents?  And  could  you  tell  us  what 
that  is? 

Mr.  Clark.  Well,  we  do  have  a  policy  concerning  the  destruction 
of  documents.  As  far  as  client  files  that  we  are  speaking  of,  I  mean, 
it  is  pretty  much  up  to  the  individual  attorney  to  account  for  his 
or  her  client  files.  We  are  consistently  encouraging  our  attorneys 
to  get  rid  of  as  much  paper  as  possible,  because  the  problems  we 
have  had  really  since  the  early  1980's  in  our  remote  storage  it  is 
just  crammed  full.  And  as  I  have  spoken  to  earlier,  with  the  discov- 
ery of  the  billing  records,  which  granted  our  only  copies,  I  mean, 
I  think  we  have  basically  accounted  for  all  of  our  Madison  files  now 
for  the  most  part. 

Senator  Murray.  As  far  as  you  can  tell,  absolutely  no  Madison- 
related  documents  were  destroyed;  is  that  correct? 

Mr.  Clark.  Well,  "accounted  for"  is  different  than  "destroyed." 
We  certainly  know  that  in  a  memorandum  dated  1988  that  certain 
of  Mrs.  Clinton's  files  were  destroyed  relating  to  Madison  along 
with  hundreds  of  other  files  that  were  destroyed  at  that  time.  So 
when  I  say,  "accounted  for,"  I  think  we  know  what  basically  has 
happened  to  all  of  our  Madison  files. 

Senator  Murray.  I  appreciate  that.  One  other  thing.  I'm  not  an 
attorney  and  I  have  heard  "billable  hours,"  but  I've  never  seen  it 
written  out  before.  I  just  wanted  to  ask  you,  this  is  pretty  standard 
way  of  writing  out  billable  hours  on  the  timesheet  records? 

Mr.  Clark.  Yes,  ma'am,  it  is. 

Senator  Murray.  I  am  just  curious.  I  see  a  lot  of  2  hours,  1^2 
hours.  If  you  do  20  minutes  at  a  time,  is  that  considered  a  half- 
hour?  If  you  do  45  minutes,  is  that  considered  an  hour,  or  how  do 
you  do  that? 

Mr.  Clark.  No,  we  try  to  be  as  accurate  as  possible.  I  think  the 
smallest  unit  we  use  is  a  6-minute  unit,  10th  of  an  hour.  But,  you 
know,  again,  most  people,  what  they  will  do  is  they  will  at  the  end 
of  the  day  try  to  reconstruct  their  time.  You  don't  sit  down  after 
every  telephone  call  and  write  it  down.  You  try  to  be  as  conserv- 
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ative  as  possible,  but  you  round  up,  you  round  down  occasionally, 
based  upon  your  memory. 

Senator  Murray.  Sixty  hours  is  what  we  come  up  with.  For  my 
own  information,  60  hours  over  a  15-month  time  period,  is  that  sig- 
nificant in  your  mind  as  Chief  Operating  Officer? 

Mr.  Clark.  Not  in  my  practice,  no. 

Senator  Murray.  Thank  you  very  much. 

The  Chairman.  Mr.  Kravitz,  did  you  have  a  follow-up  question? 

Mr.  Kravitz.  Yes,  I  did.  Senator.  Thank  you. 

Mr.  Clark,  you  mentioned  in  1988  some  of  Mrs.  Clinton's  Madi- 
son files  were  destroyed  by  the  firm.  Can  you  tell  us  what  the  cir- 
cumstances were  under  which  those  files  were  destroyed? 

Mr.  Clark.  Sure.  As  I  said,  we  have  continually  had  difficulty 
with  our  remote  storage  and  at  1988  it  reached  sort  of  a  critical 
point,  so  at  that  point  we  sent  a  memorandum  to  all  members  of 
the  firm  along  with  their  internal  lists  of  the  documents  that  they 
had  in  remote  storage  and  asked  them  what  documents  we  could 
retain  and  what  should  be  destroyed,  encouraging  to  try  to  get  rid 
of  as  many  as  we  could.  Mrs.  Clinton  received  those  lists  much  like 
we  all  did — I  received  one  also — and  you  indicated  on  that  list,  you 
know,  retain  these  files,  destroy  these  files,  microfilm — actually,  we 
weren't  microfilming  in  those  days.  Those  went  back  to  remote 
storage.  And  we  still  maintain  those  lists  and  have  produced  pages 
of  them  to  various  people. 

Mr.  Kravitz.  Is  it  fair  to  say,  then,  Mrs.  Clinton's  Madison  files, 
the  ones  that  were  destroyed  in  1988,  were  just  a  small  number  of 
files  among  a  very  large  number  of  Rose  Law  files  that  were  de- 
stroyed at  the  same  time? 

Mr.  Clark.  That's  correct. 

Mr.  Kravitz.  All  in  the  regular  course  of  business? 

Mr.  Clark.  Yes. 

Mr.  Kravitz.  Was  there  anything  unusual  or  suspicious  about 
the  destruction  of  those  Rose  documents? 

Mr.  Clark.  Nothing  whatsoever,  no. 

Mr.  Kravitz.  Thank  you. 

The  Chairman.  Mr.  Clark,  I  am  just  going  to  take  a  minute  be- 
cause I  want  to  get  this  straight.  Could  you  look  at  the  record  that 
has  number  8  at  the  bottom? 

Mr.  Clark.  OK. 

The  Chairman.  Let's  do  this  again  because  I  have  had  an  oppor- 
tunity to  look  at  some  more  of  the  printed  out  documents  that  refer 
to  that  same  bill.  This  one  was  written  down  by  hand.  R-E-S,  now, 
I  don't  know  whether  it's  "resolution"  or  not.  It  would  really  appear 
to  be  "research"  because  that's  what  it  refers  to  in  other  docu- 
ments; right? 

Mr.  Clark.  That's  probably  true,  right. 

The  Chairman.  You've  seen  that  before,  haven't  you?  RES,  short 
for  research  in  this  kind  of  thing? 

Mr.  Clark.  Now  that  I  can  read  it,  yes,  I  think  that  is  exactly 
what  it  is. 

The  Chairman.  Let's  go  to  "CG,"  right?  "Utility,"  right? 

Mr.  Clark.  Yes. 
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The  Chairman.  Isn't  it  a  fair  and  reasonable  interpretation  now, 
Castle  Grande  utility?  Recognizing  Castle  Grande  was  popular?  At 
the  bottom  it  says,  "Rose  Law  Firm — IDC  work."  Isn't  that  true? 

Mr.  Clark.  I  think  that  probably  says,  "Research  Castle  Grande 
utility." 

The  Chairman.  I  just  wanted  to  get  that  established. 

Thank  you.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

I  was  just  interested  in  the  sequence  of  questions  you  had  with 
Mr.  Kravitz  during  which  he  asked  you  whether  you  had  any  rea- 
son to  doubt  that  you  had  done  ever3^hing  correctly,  and  I  think 
your  answer  was  that  in  your  opinion,  you  were  in  agreement  with 
any  reports  that  indicated  that  the  Rose  Law  Firm  had  not  done 
anything  wrong.  Is  that  basically  correct? 

Mr.  Clark.  I'm  not  sure.  I  mean,  he  asked  me  a  specific  question 
as  far  as  based  upon  review  of  the  billing  records,  did  I  see  any  in- 
dication that  we  participated  in  a  fraud,  and  I  said  no. 

Mr.  Chertoff.  And  just  so  it's  clear,  if  you  were  to  acknowledge 
here  publicly  that  the  firm  participated  in  a  fraud,  you  would  be 
inviting  not  only  tremendous  civil  litigation  but,  in  fact,  perhaps, 
other  kinds  of  investigations;  right? 

Mr.  Clark.  But  if  I  answered  otherwise,  I'd  be  inviting  perjury. 

Mr.  Chertoff.  Now,  you  in  fact  signed  a  tolling  agreement  with 
the  RTC  with  respect  to  the  firm's  liability  regarding  the  matters 
which  are  the  subject  of  the  Pillsbury  Report  we  have  been  hearing 
about;  right? 

Mr.  Clark.  Yes,  sir,  we  did. 

Mr.  Chertoff.  Tolling  agreement  means  an  extension  of  the 
statute  of  limitations;  right? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  That  means  that  as  of  this  point,  there  was  not — 
at  the  point  the  agreement  was  signed,  there  was  not  a  determina- 
tion by  the  RTC,  or  the  FDIC  which  succeeded  it,  about  whether 
they  want  to  proceed  against  the  firm;  is  that  correct? 

Mr.  Clark.  It  was  my  understanding  that  there  had  been  such 
a  determination,  but  the  discovery  of  the  option  was  new  informa- 
tion, so  they  sought  an  extension  so  they  could  examine  that  docu- 
mentation. 

Mr.  Chertoff.  All  right.  So  that  new  information  which  came  to 
light  as  of  December  29  caused  the  RTC,  which  became  the  FDIC, 
to  decide  that  they  were  not  prepared  to  make  a  final  decision;  is 
that  right? 

Mr.  Clark.  That's  my  understanding,  yes,  sir. 

Mr.  Chertoff.  And  of  course  this  agreement  was  actually  signed 
several  days  before  the  billing  records  came  to  light;  right? 

Mr.  Clark.  That's  correct,  yes. 

Mr.  Chertoff.  So  that  as  of  December  31  when  the  Pillsbury  Re- 
port came  out  with  the  language  which  Mr.  Ben-Veniste  read  about 
innocent  intent,  they  didn't  have  the  records  of  the  12  telephone 
calls  or  the  14  telephone  calls  between  Mrs.  Clinton  and  Seth 
Ward,  did  they? 

Mr.  Clark.  I  don't  believe  they  had  the  billing  records,  no. 

Mr.  Chertoff.  You  didn't  know  about  the  12,  or  14,  or  16  calls 
between  Mrs.  Clinton  and  Seth  Ward;  right? 
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Mr.  Clark.  I  have  had  no  discussion  with  Mrs.  Clinton,  no. 

Mr.  Chertoff.  So  that  was  evidence  that  the  Pillsbury  people 
did  not  have  when  they  closed  the  books  on  their  investigation  on 
December  31;  correct? 

Mr.  Clark.  It  is  my  understanding  they  did  not  have  the  option 
or  billing  records,  that's  correct,  yes. 

Mr.  Chertoff.  Now  the  option  is  a  document  that  was  prepared 
between  Mr.  Ward  and  the  bank  which  was  supposed  to  be  an  op- 
tion that  the  bank  took  out  to  purchase  a  piece  of  property  for 
$400,000;  right? 

Mr.  Clark.  I  have  read  the  options  and  I  remember  the  $400,000 
purchase  price,  yes,  sir. 

Mr.  Chertoff.  And  you  understand  there's  a  substantial  ques- 
tion that  has  been  raised  about  whether  that  option  was  a  device 
to  pay  Mr.  Ward  commissions  on  the  sham  transaction  and  avoid 
regulators  coming  back  and  reclaiming  those  commissions  when 
they  took  over  the  bank;  right? 

Mr.  Clark.  The  only  reference  I  have  seen  to  that,  Mr.  Chertoff, 
is  in  the  Pillsbury  Report  and  they  mention  something  to  that  ef- 
fect, yes. 

Mr.  Chertoff.  So  in  terms  of  when  the  fraud  began  and  ended, 
you  would  agree  with  me  that  the  Pillsbury  people  themselves,  as 
of  the  time  they  closed  their  report,  had  a  substantial  question  in 
their  mind  about  whether  the  option  was  part  of  promoting  the 
original  fraudulent  transaction;  right? 

Mr.  Ben-Veniste.  Not  at  all. 

The  Chairman.  Just  hold  on. 

Mr.  Clark.  I  don't  know  what  was  in  their  mind,  but  there  was 
some  reference  in  the  report  that  there  was  some  belief  by  some 
that  possibly  this  was  some  way  to  convert  ordinary  income  to  cap- 
ital gains  or  something  to  that  effect.  I  recall  reading  that  in  the 
report,  yes,  sir. 

Mr.  Chertoff.  Again,  as  of  December  31  when  the  report  was 
closed,  so  far  as  you  know,  and  of  course  you've  been  asked  a  series 
of  questions  inviting  you  to  comment  on  the  Pillsbury  Report  by  my 
friend,  Mr.  Ben-Veniste,  so  along  that  line,  as  far  as  you  know  on 
December  31,  the  Pillsbury  people  did  not  know  that  there  had 
been  extensive  contacts  between  Mrs.  Clinton  and  Mr.  Ward  in  the 
latter  part  of  1985  and  through  the  early  part  of  1986;  correct? 

Mr.  Clark.  I  don't  know — I  assume  that  they  have  given  inter- 
rogatories to  Mrs.  Clinton.  I  don't  know  what  her  answers  have 
been,  so  I  really  can't  answer  that,  Mr.  Chertoff.  I  don't  know. 

Mr.  Chertoff.  And  isn't  it  your  understanding  that  the  interrog- 
atories were  sent  out  before  or  at  the  time  the  tolling  agreement 
was  signed? 

Mr.  Clark.  I  just  assume  that  she's  been  answering  interroga- 
tories all  along.  I  have  not  seen  any  of  them  but 

Mr.  Chertoff.  The  billing  records  also  indicate,  do  they  not,  that 
Mrs.  Clinton  had  a  couple  of  meetings  together 

The  Chairman.  Well,  I  think  it's  fair  to  tell  Mr.  Clark  that  the 
interrogatories  basically  indicate  that  Mrs.  Clinton  had  no  knowl- 
edge of  Castle  Grande.  I  think  he  ought  to  know  that.  And  if  you 
want  to  see  it,  we  will  give  you  a  copy,  but  I  think  that  is  a  fair 
summation. 
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Mr.  Clark.  OK. 

Mr.  Chertoff.  You  were  asked  about  the  September  24th  letter 
by  Mr.  Kravitz  as  to  whether  in  your  opinion  the  September  24th 
letter  between  Mr.  McDougal  and  Mr.  Ward  appeared  to  be  written 
by  a  lawyer;  correct? 

Mr.  Clark.  Yes,  correct. 

Mr.  Chertoff.  There  are  two  September  24th  letters.  Which  one 
are  you  referring  to? 

Mr.  Clark.  I  don't  have  either  one  of  them  in  front  of  me.  Again, 
I  think  I  saw  them  as  attachments  to  the  Pillsbury  Report.  They 
made  some  reference  to  legalese  in  one  and  one  didn't  have  the 
legalese.  Neither  one  of  them  looked  like  something  I  would  draft. 

Mr.  Chertoff.  Well,  wasn't  there  evidence  in  the  Pillsbury  Re- 
port that  the  letter — one  of  the  letters  may  have  been  typed  by  Mr. 
Hubbell's  secretary? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  Wasn't  there  also  evidence  in  the  Pillsbury  Re- 
port that  one  of  the  letters  may  have  been  backdated? 

Mr.  Clark.  I  don't  recall,  but  I  don't  doubt  your  summary,  no. 

Mr.  Chertoff.  Wasn't,  in  fact,  there  a  substantial  question 
about  whether  a  letter  was  backdated  to  make  a  transaction  seem 
or  an  agreement  seem  as  if  it  had  occurred  in  September  when  in 
fact  the  document  was  prepared  sometime  thereafter? 

Mr.  Clark.  That  may  be.  I  read  it  on  the  plane  on  the  way  up 
here,  but  I  trust  you 

Mr.  Chertoff.  You've  given  answers  about  the  September  24th 
letter  not  being  written  by  a  lawyer,  and  if  you're  going  to  commit 
yourself  to  opinions  about  the  September  24th  letter,  let's  make 
sure  we  have  all 

Mr.  Clark.  I  have  read  both  letters,  and  it  definitely  is  my  testi- 
mony they  did  not  strike  me  as  being  the  type  of  letters  a  lawyer — 
a  competent  lawyer  would  write  to  commit  a  transaction  to  paper. 

Mr.  Chertoff.  Do  you  know  how  far  Mr.  Ward  went  in  school? 

Mr.  Clark.  No,  I  have  no  idea. 

Mr.  Chertoff.  Do  you  know  whether  he  was 

Mr.  Clark.  I  take  that  back.  I  think  somewhere  in  the  report  it 
says  he  dropped  out  of  college  or  something. 

Mr.  Chertoff.  Well,  let  me  put  up  on  the  Elmo,  we  don't  have 
a  copy  of  it,  but  it's  a  September  24th  letter,  it's  the  second  letter 
signed  by  Seth  Ward  and  James  McDougal  which  contains  3  pages. 
And  I  apologize  we  only  have  one  copy,  page  3,  marked  "Addendum 
to  agreement  between  Seth  Ward  and  James  B.  McDougal." 

I  want  you  to  tell  me  whether  you  think  that  was  written  by  a 
nonlawyer — competence  is  a  different  question,  but  whether  it  was 
written  by  a  nonlawyer. 

Mr.  Clark.  I  don't  think  this  is  what  I'm  seeing.  Is  this  it? 

Mr.  Chertoff.  This  is  the  addendum  to  the  letter  of  September 
24,  legal  description. 

Mr.  Clark.  That  looks  like  a  typed  legal  description. 

Mr.  Chertoff.  Now  did  you  also  note,  and  again  this  goes  back 
to  the  question  you  were  asked  about  whether  the  fraud  ended  in 
September.  Did  you  also  know  that  on  February  28,  1986,  the  day 
the  examiners  came  into  Madison  Guaranty  Savings  &  Loan,  there 
were  a  series  of  transactions  that  closed  at  the  bank  that  were  de- 
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signed  to  clear  off  the  books  of  the  bank,  a  large  number  of  loans 
or  transactions  relating  to  Castle  Grande. 

Mr.  Clark.  No,  sir.  I  was  not  aware  of  that. 

Mr.  Chertoff.  Did  you  know  that  Hillary  Clinton  had  a  con- 
versation of  almost  an  hour  with  Mr.  Ward  on  that  day? 

Mr.  Clark.  If  it's  in  the  billing  records  I  guess  I  should  know  it, 
but  I  don't  recall  every  specific  entry. 

Senator  Sarbanes.  Could  I  ask  what  was  put  up  on  the  Elmo? 

Mr.  Chertoff.  Page  3  of  a  document.  Bates  number  SINTR  37, 
38,  and  39.  It's  page  39  that  went  up. 

Senator  Sarbanes.  Is  that  just  a  standard  property  description? 
That's  what  it  looked  like  to  me  to  be. 

Mr.  Chertoff.  It  appears  to  be  a  description  of  this  piece  of 
property,  a  legal  description  of  the  piece  of  property  but  not  some- 
thing from  a  form  book,  something  that's  tailored  to  the  particular 
piece  of  property. 

Senator  Sarbanes.  But  I  mean,  that's  a  standard  real  estate  de- 
scription, legal  description  of  a  piece  of  property? 

Mr.  Chertoff.  That's  correct. 

Senator  Sarbanes.  Is  the  assertion  then  that  the  agreement  was 
written  by  lawyers  because  of  this  addendum? 

Mr.  Chertoff.  Actually,  Mr.  Clark  had  indicated  he  thought  it 
looked  like  it  was  something  that  was  I  guess  lawyerly,  but  I'll  go 
to  the  first  page  of  the  document.  I'll  quote  from  the  Pillsbury  Re- 
port, at  page  67,  "The  letter  and  particularly  the  real  property  de- 
scription attached  to  it  appear  to  be  the  work  of  a  lawyer.  The  lan- 
guage is  marked  by  legalese,  'thereon,'  'commonly  referred  to  as,' 
'the  aforementioned  property,'  'the  pro  rata  amount  of  the  note,' 
'the  property  or  any  portion  thereof  Ward  is  not  a  lawyer.  He 
dropped  out  of  Arkansas  State  Teacher  College  in  1941  to  join  the 
Marines  and  by  his  own  admission,  'I  don't  like  the  fine  print  and 
I  don't  normally  study  what  I'm  signing  carefully  enough.' "  Do  you 
disagree  with  the  opinion  of  the  Pillsbury  Report  with  respect  to 
this  issue  whether  a  lawyer  wrote  this  letter? 

Mr.  Clark.  No,  I  was  looking  more  at  footnote  281,  which  said, 
"One  would  expect  greater  clarity  from  a  lawyer  of  Webster  Hub- 
bell's  ability."  I  mean,  is  this  the  one  that  refers  to  the,  "You  will 
drive  a  luxury  automobile"?  That's  what  struck  me  as  being  not 
very  lawyerlike.  And  I  don't  have  it  in  front  of  me. 

Mr.  Chertoff.  I  guess  it  depends  on  the  lawyer. 

Mr.  Clark.  Well,  that's  true. 

Mr.  Chertoff.  But  do  you  disagree  with  me  that  this  letter — for- 
get me.  Do  you  disagree  with  Pillsbury  Madison  and  this  report 
that  keeps  being  mentioned  that  this  letter,  in  fact,  is  appearing 
to  be  the  work  of  a  lawyer? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  You  disagree  with  that? 

Mr.  Clark.  I  mean — I  do  not  have  the  letter  in  front  of  me.  I've 
been  hearing  about  it 

The  Chairman.  Why  don't  we  put  the  letter  in  front  of  him.  I 
think  this  is  much  ado  about  nothing  because  I  can't  understand 
how  you  would  really  think  that  a  fraud  starts  on  one  day  and  nec- 
essarily ends  on  another. 

Mr.  Clark.  I  didn't  say  that.  Senator. 
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The  Chairman.  Well,  I  mean,  the  testimony  that  has  been  almost 
suggested  is  that  the  fraud  started  on  September  4  or  3  and  that 
thereafter  there  would  be  no  fraud.  I  mean,  that's  absurd.  You 
don't  need  me  to  make  that  observation. 

Mr.  Clark.  Mr.  Chertoff,  this  was  not  the  letter 

The  Chairman.  He's  asking  you  about  this  particular  letter. 

Mr.  Clark.  Right.  That's  not  the  letter  that  I  was  referring  to. 

The  Chairman.  You  were  referring  obviously  to  another  letter, 
Mr.  Clark. 

Mr.  Clark.  To  the  one  that  had  the  luxury  automobile. 

The  Chairman.  What  about  this  letter? 

Mr.  Chertoff.  Mr.  Clark,  what 

Mr.  Clark.  I  would  agree  with  you,  on  this  letter  especially  when 
you  get  to  the  "acknowledged  and  accepted  by,"  which  is  something 
a  lawyer  might  put  on  there,  and  some  of — this  is  certainly  much 
more  likely  to  be  drafted  by  a  lawyer.  I  apologize.  There  was  some 
memo  or  something  that  was  drafted  which  referred  to  a  luxury — 
that's  what  I  thought  we  were  talking  about. 

The  Chairman.  OK. 

Mr.  Chertoff.  Now  of  course,  with  respect  to  the  issue  of  the 
backdating  of  the  letter,  you  don't  know  and,  in  fact,  it's  your  un- 
derstanding that  Pillsbury  wasn't  able  to  determine  when  the  letter 
was  actually  prepared;  right? 

Mr.  Clark.  That's  my  understanding,  but  I  think  this  is  the  first 
time  I  have  seen  this  particular  letter. 

Mr.  Chertoff.  The  reason  I  raise  this,  Mr.  Clark,  is  that  you 
were  running  along  with  a  lot  of  agreement  with  questions  that 
were  asked  previously  that  appeared  to  be  exculpatory,  and  I  want- 
ed to  determine  exactly  what  your  basis  of  knowledge  was. 

Mr.  Clark.  Again,  I  was  referring — there  are  a  couple  of  memo- 
randums. We're  discussing  when  the  transaction  was  structured, 
and  as  far  as — ^we  had  done  work  in  August  and  started  back  in 
September.  I  don't  have  these  documents.  My  recollection  is  there 
are  a  couple  of  memorandums,  internal  memorandums  between 
Mr.  Ward  and  Mr.  McDougal,  setting  forth  how  the  matter  was  to 
be  structured.  That's  what  I  was  referring  to  in  my  mind  at  the 
time  I  was  answering  those  questions,  not  these  letters. 

Mr.  Chertoff.  You  were  also  asked  a  question  about  whether 
you  see  anything  nefarious  in  the  activities  of  any  of  the  lawyers 
at  the  Rose  Firm  in  connection  with  these  transactions.  You  will 
agree  with  me  that  you  do  not  have  actual  knowledge  of  what  hap- 
pened, the  events  surrounding  the  preparation  or  the  execution  of 
the  option;  correct? 

Mr.  Clark.  That's  correct,  yes. 

Mr.  Chertoff.  You  do  not  know  what  the  conversations  were  be- 
tween Mrs.  Clinton  and  Seth  Ward  in  November  and  December  of 
1985;  correct? 

Mr.  Clark.  Absolutely  not. 

Mr.  Chertoff.  You  do  not  know  what  the  conversation  was  on 
February  28,  1986,  between  Mrs.  Clinton  and  Seth  Ward;  correct? 

Mr.  Clark.  I  don't  know  the  subject  of  any  of  Mrs.  Clinton's  con- 
versations, 

Mr.  Chertoff.  Mrs.  Clinton  was  a  litigator  at  the  firm;  right? 

Mr.  Clark.  That's  correct. 
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Mr.  Chertoff.  Do  you  have  any  reason  or  do  you  know  why  it 
was  she  would  have  been  taking  on  the  burden  of  preparing  the  op- 
tion for  Mr.  Ward  on  May  1? 

Mr.  Clark.  It  was  not  unusual  for  our  litigators  to  occasionally 
do  transactional  work,  so  I  can't  speculate  as  to  why  she 

Mr.  Chertoff.  It  would  be  purely  speculative? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  Finally,  let  me  ask  you  this.  When  did  you  be- 
come aware  that  Mrs.  Clinton  was  a  partner  with  Mr.  McDougal 
in  a  business  venture  called  Whitewater? 

Mr.  Clark.  It  would  have  probably  been  in  the  spring  of  1992 
when  the  article  came  out,  or  some  articles. 

Mr.  Chertoff.  You've  been  asked  to  come  here  to  represent  the 
Rose  Law  Firm  as  the  managing  partner,  right? 

Mr.  Clark.  I  think  that's  correct,  yes. 

Mr.  Chertoff.  So  to  the  best  of  your  knowledge,  speaking  for 
the  firm,  and  let's  put  Mr.  Hubbell  and  Mr.  Foster  to  one  side.  Ex- 
cluding them,  is  it  your  testimony  that — to  the  best  of  your  knowl- 
edge, the  firm  was  unaware  or  not  made  aware  by  Mrs.  Clinton  of 
her  separate  business  relationship  with  Mr.  McDougal  until  it 
came  up  in  1992? 

Mr.  Clark.  I  think  that's  probably  true,  that  the  majority  of  the 
people  would  not  have  been  aware  of  that. 

Mr.  Chertoff.  In  1988,  Mr.  Foster  circulated  a  memorandum  re- 
garding potential  conflicts  to  lawyers  in  the  firm  in  connection  with 
the  possibility  of  representing  the  Federal  Grovernment  as  a  re- 
ceiver for  a  number  of  banks,  including  Madison  Guaranty  Savings 
&  Loan.  Did  you  know  that? 

Mr.  Clark.  Yes,  I  recall  that. 

Mr.  Chertoff.  It  is  the  required  practice,  is  it  not,  of  your  firm, 
as  in  every  other  firm,  to  run  a  conflicts  check  to  make  sure  there 
is  no  legal  conflict  or  business  conflict  in  taking  on  work;  correct? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  The  work  that  was  being  considered  here  was  a 
receivership;  right? 

Mr.  Clark.  It  was  1988. 

Mr.  Chertoff.  Right,  to  represent  the  Government  in  its  actions 
as  a  receiver  on  these  banks;  right? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  A  receiver  is,  in  the  case  of  these  Government 
agencies,  they  essentially  take  over  the  bank,  and  one  of  their  re- 
sponsibilities would  be  to  hire  lawyers  to  sue  people  who  had  pre- 
viously run  the  bank  who  had  committed  misconduct;  right? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  So  the  work  that  was  being  considered  in  the 
memorandum  of  November  1,  1988,  would  have  been,  among  other 
things,  representing  the  receiver,  the  Federal  Government,  in  pur- 
suing possible  claims  against  the  officers  who  had  been  operating 
Madison  Guaranty  before  it  got  taken  over;  right? 

Mr.  Clark.  I  would  need  to  see  that,  Mr.  Chertoff.  I  don't  think 
we  were  being  considered  for  the  what  I  would  call  the  D&O  work. 
I  think  that  was  with — my  guess  is  it  is  with  respect  to  the  Frost 
litigation.  I  don't  recall  us  ever  being  considered  for  the  standard 
D&O  investigation. 
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Mr.  Chertoff.  Let  me  read  it  to  you.  This  is  the  second  para- 
graph. It's  RS  749.  "It  is  presently  anticipated  that  these  receiver- 
ships would  be  pass-through  receivership  rather  than  liquidating 
receiverships.  In  a  pass-through  receivership,  the  receiver  sells  the 
assets  as  a  package.  The  responsibility  of  fee  counsel" — that  would 
be  your  firm,  right,  if  this  panned  out? 

Mr.  Clark.  In  this  case,  yes. 

Mr.  Chertoff.  "would  be  to  institute  document  procedures  at 
the  time  of  the  takeover,  defend  any  challenge  to  the  receivership 
and  institute  90-day  snapshot  investigation  of  officers,  directors,  at- 
torneys, accountants,  and  appraisers  to  recommend  whether  the  re- 
ceiver should  assert  a  claim."  Right? 

Mr.  Clark.  Correct. 

Mr.  Chertoff.  So  this  conflict  memo  was  contemplating  the  pos- 
sibility that  the  firm  would  be  hired  to  represent  the  receiver  in 
perhaps  among  other  things  conducting  a  snapshot  investigation  of 
officers  and  directors  of  Madison  Guaranty  Savings  &  Loan;  right? 

Mr.  Clark.  Is  Madison  on  the  list? 

Mr.  Chertoff.  Madison  Guaranty  Savings  &  Loan  is  number  6. 

Mr.  Clark.  Yes,  then  that's  true. 

Mr.  Chertoff.  There  is  therefore,  not  surprisingly,  a  list  of  po- 
tential conflicts  for  each  of  the  institutions,  and  with  respect  to 
Madison  Guaranty,  there  are  a  list  of  directors  and  officers,  which 
includes  such  persons  as  James  McDougal  and  Susan  McDougal. 
Now  would  you  agree  with  me  that  it  was  Mrs.  Clinton's  obligation 
as  a  lawyer  in  the  firm  in  responding  to  this  conflicts  check  to  iden- 
tify to  the  firm  that  she  had  a  business  relationship  outside  the 
firm  with  Mr.  McDougal  and  Mrs.  McDougal? 

Mr.  Clark.  If  their  names  are  on  that  list,  it  was  circulated  to 
the  firm,  then  yes,  I  would  think  so. 

Mr.  Chertoff.  Did  they  do  that? 

Mr.  Clark.  I  assume  that  somewhere  we  have — I  certainly  don't 
recall  knowing  it,  whether  Vince — whether  there  was  some  re- 
sponse to  Vince,  and  he  docketed  it  somewhere,  I  don't  know.  I  do 
not  know,  and  as  far  as  I  know,  the  majority  of  the  firm  did  not 
know  until  February  1992. 

Mr.  Chertoff.  We  have  the  records  that  your  firm  produced  of 
responses.  There  is  a  scarcity  of  responses,  but  there's  certainly  no 
response 

Mr.  Clark.  Then  I  would  assume  there  was  no  response. 

Mr.  Chertoff.  From  Mrs.  Clinton? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  But  this  is  very  important.  There's  no  question 
in  your  mind  that  she  was  under  an  ethical  obligation  at  least  as 
of  the  date  of  this  memo  to  disclose  to  the  law  firm  the  fact  that 
she  had  a  separate  business  relationship  with  James  McDougal 
and  Susan  McDougal;  correct? 

Mr.  Clark.  I  think  that's  correct.  I  will  have  to  say,  the  only 
clarifying  point  is  it  was  not  a  typical — when  we  were  sort  of  bid- 
ding in  a  group  like  this,  we  would  run  a  preliminary  search.  We 
did  one  of  those  quite  often,  and,  you  know,  we  would  do  a  prelimi- 
nary search  of  the  computer  system,  nothing  showed  up.  Once  it 
really  got  serious,  are  they  actually  considering  it,  to  hire  us  for 
this  institution,  then  there  would  be  another  more  detailed  list.  But 
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yes,  I  think,  in  fairness  it  would  have  been  proper  to  disclose  it  at 
that  point. 

Mr.  Chertoff.  It  would  have  been  inappropriate  and  improper 
not  to  disclose  it;  right? 

Mr.  Clark.  Certainly  as  we  got  closer  and  were  actually  going 
to  be  engaged,  yes,  but  it  should  have  been  disclosed  then,  no  ques- 
tion about  it. 

Mr.  Chertoff.  Because  you  guys  were  partners  and  part  of  what 
partners  were  supposed  to  do  is  they  are  supposed  to  be  honest 
with  each  other? 

Mr.  Clark.  I  hope  that's  what  the  basis  of  it  is. 

Mr.  Chertoff.  Thank  you,  Mr.  Clark. 

Mr.  Ben-Veniste.  Mr.  Clark,  let  me  ask  you  whether  a  lawsuit 
on  the  basis  of  this  representation  was  ever  instituted  against  Mr. 
McDougal. 

Mr.  Clark.  I'm  not  sure  I  understand  your  question. 

Mr.  Ben-Veniste.  Did  the  Rose  Law  Firm  in  bidding  for  this 
business  get  the  business? 

Mr.  Clark.  To  my  knowledge,  the  only  thing  we  were  ever  en- 
gaged for  as  far  as  receiver  was  in  the  Frost  litigation. 

Mr.  Ben-Veniste.  And  the  Frost  litigation  was  a  third  party  liti- 
gation against  the  accounting  firm  of  the  bank? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  Do  you  happen  to  know  whether  in  1986  or 
1987  Mr.  McDougal  had  any  money?  Do  you  have  any  reason  to  be- 
lieve he  did? 

Mr.  Clark.  I  don't  know  one  way  or  the  other, 

Mr.  Ben-Veniste.  The  whole  idea  being  retained  here  was  to  see 
whether  money  could  be  obtained  by  way  of  lawsuit  or  compromise, 
threat  of  lawsuit  from  persons  who  had  either  acted  fraudulently 
or  negligently  to  the  damage  of  the  bank? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  In  that  regard,  the  firm  was  hired  to  institute 
a  case  against  the  accounting  firm  for  whatever  negligence  or 
worse  had  already  been  discovered? 

Mr.  Clark.  The  action  had  already  been  implemented,  so  we 
were  substitute  counsel. 

Mr.  Ben-Veniste.  You  were  substitute. 

Mr.  Clark.  Correct. 

Mr.  Ben-Veniste.  Was  there  any  conceivable  conflict  that  you 
saw,  that  you  would  see  now  between  suing  the  accounting  firm  for 
the  Madison  Bank  and  Mrs.  Clinton  having  been  involved  in  a  pri- 
vate business  deal  with  the  former  CEO  of  the  bank? 

Mr.  Clark.  No,  sir,  it  wouldn't  be  a  conflict. 

Mr.  Ben-Veniste.  Do  you  know  whether  Mrs.  Clinton  ever  re- 
ceived the  detailed  questionnaire  to  fill  out  about  the  matters  that 
Mr.  Chertoff  has  brought  up? 

Mr.  Clark.  I  would  assume  that  she  received  everything  that  ev- 
eryone else  received,  so  to  the  extent  that  was  circulated  to  every- 
one, she  would  have  received  that,  I  would  have  thought. 

Mr.  Ben-Veniste.  Do  you  have  a  copy  of  that? 

Mr.  Chertoff.  We're  making  copies. 

Mr.  Clark.  I  probably  have  seen  one,  but  I  don't  have  one  now. 
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Mr.  Ben-Veniste.  Apparently  we  are  going  to  have  a  copy  made 
so  we  will  be  able  to  deal  with  that  question  on  the  basis  of  more 
than  speculation. 

Let's  come  back  to  the  Pillsbury  Report.  The  matter  that  was  re- 
ferred to — even  before  we  get  to  the  Pillsbury  Report,  the  matter 
that  the  Chairman  showed  you,  which  was  a  page  from  a  detailed 
billing — I'm  sorry,  which  was  a  page  from  a  report  that  reflects 
both  the  initials  CG  and  then  underneath  that  a  description,  "Rose 
Law  Firm,  IDC  matter";  correct? 

Mr.  Clark.  That's  correct,  yes,  sir. 

Mr.  Ben-Veniste.  Now  let  me  refer  to  the  official  record  of  an 
interview.  Office  of  Investigations,  Office  of  Inspector  General  in- 
volving Mrs.  Clinton,  and  this  interview  was  conducted  on  Novem- 
ber 10,  1994.  Let  me  read  from  the  bottom  of  the  third  page  of  that 
5-page  document.  "Mrs.  Clinton  was  shown  a  January  23,  1986 
memo  from  Rick  Donovan  regarding  Madison  Guaranty  versus 
IDC.  She  recalled  the  issue  pertained  to  researching  townships  and 
the  topic  of  'wet/dry'  licensing  approval  for  alcohol  consumption. 
She  stated  that  this  matter  was  handled  by  Rick  Donovan."  Is  that 
the  very  same  regulatory  matter  that  we  have  been  discussing,  the 
wet/dry  matter? 

Mr.  Clark.  I  believe  so,  yes. 

Mr.  Ben-Veniste.  Here  it  is  described  as  an  IDC  matter,  in  this 
interview,  so  the  issue  of  whether  something  that  has  the  acronym 
"CG"  11  years  ago,  which  is  also  referred  to  as  IDC,  has  some  ne- 
farious implication  to  it,  I  put  to  you  again,  is  there  any  reason  to 
suspect  that  Mrs.  Clinton  wasn't  being  candid  when  she  referred 
to  her  involvement  as  involvement  with  the  IDC  matter? 

Mr.  Clark.  No,  sir,  not  that  I  know  of. 

Mr.  Ben-Veniste.  In  terms  of  the  Rose  Law  Firm's  investigation 
by  the  Pillsbury  Madison  &  Sutro  firm  as  regards  the  representa- 
tion by  Rose  of  Madison  Guaranty  Savings  &  Loan,  on  the  issue 
of  whether  this  billing  information  casts  substantial  new  evidence 
upon  the  table  to  consider,  I  will  refer  again  to  page  77,  where  it 
says,  "the  only  solid  evidence  tying  the  Rose  Law  Firm  to  the  ac- 
quisition is  evidence  of  the  innocent  activity  of  participating  in  the 
drafting  of  the  purchase  agreement.  While  some  evidence  suggests 
that  Hubbell  could  have  had  a  role  in  drafting  the  September  24, 
1985  letter  between  McDougal  and  Ward,  nothing  proves  he  did, 
much  less  that  he  did  so  knowing  it  to  be  wrong."  This  refers  to 
what  you  have  been  shown  as  the  backdated  version  of  the  rather 
inartful  earlier  version  of  that  letter.  Is  that  fair  to  say? 

Mr.  Clark.  Again,  I  think  that's  fair  to  say.  I  was  referring  to 
the  different  documents  on  the  first  round  of  questioning,  but 

Mr.  Ben-Veniste.  Most  importantly,  the  Pillsbury  firm  is  mak- 
ing the  assumption,  because  they  had  records  from  the  Rose  Law 
Firm  that  indicated  that  Mrs.  Clinton  had  some  role  in  drafting  the 
option  agreement,  that  was  the  computer-generated  draft  that  re- 
flects that  it  was  prepared  by  someone  associated  with  Mrs.  Clin- 
ton at  that  time;  correct? 

Mr.  Clark.  Yes.  I  think  they  did  have  the  option,  and  they  knew 
it  was  prepared  by  the  Rose  Firm. 

Mr.  Ben-Veniste.  So  they  made  the  assumption,  and  now  we 
have  a  grand  total  of  2  hours  spent  on  the  drafting  of  this  docu- 
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ment  and  other  matters,  comprising  2  hours  of  time,  but  most  im- 
portant, the  conclusion  of  the  Pillsbury  firm  was,  "Similarly,  while 
Mrs.  Clinton  seems  to  have  had  some  role  in  drafting  the  May  1, 
1986  option,  nothing  proves  that  she  did  so  knowing  it  to  be  wrong, 
and  the  theories  that  tie  this  option  to  wrongdoing  or  to  the  straw 
man  arrangements,"  that's  referring  to  the  initial  contract,  "are 
strained  at  best."  Is  that  what  you  were  referring  to  earlier? 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  In  terms  of  the  conclusion  with  which  you  do 
not  take  issue? 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  We  would  cede  back  our  time. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Mr.  Clark,  does  the  Rose  Law  Firm  have  policies  for  handling  cli- 
ent files? 

Mr.  Clark.  We  do. 

Mr.  Giuffra.  Is  it  the  normal  case  that  the  client  files  belong  to 
the  client? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  And  that  an  attorney  who  was  leaving  the  law  firm 
could  not  take  the  client  files  with  him  or  herself? 

Mr.  Clark.  Without  the  consent  of  the  client,  that's  correct. 

Mr.  Giuffra.  Do  you  have  any  procedures  in  place  for  handling 
client  files  when  an  attorney  is  leaving  the  law  firm? 

Mr.  Clark.  We  do.  I  mean,  obviously  it  depends  on  the  purpose 
or  where  the  attorney  is  going.  In  a  standard  situation  where  an 
attorney  is  leaving  to  practice  in  another  firm  or  something,  then 
it  is  not  unusual  for  them  to  take  clients  with  them.  If  that's  the 
case,  we  will  sit  down  with  the  attorney,  take  a  list  of  the  files,  we 
will  determine  what's  to  be  left  at  the  firm. 

If  there  are  any  that  they  think  will  be  taken  with  them,  we  will 
agree  on  the  standard  form  of  a  letter  to  be  sent  to  the  client  con- 
senting to  the  release  of  those  files,  and  once  we  receive  the  letters 
back,  we  will  release  the  files  to  the  attorney  who  has  left. 

Mr.  Giuffra.  When  Mr.  Foster,  Mr.  Hubbell,  and  Mrs.  Clinton 
left  the  Rose  Law  Firm  in  the  latter  part  of  1992  and  early  1993, 
you  met  with  them  to  discuss  the  pending  matters  that  they  had 
at  the  firm? 

Mr.  Clark.  I  did  not  meet  with  them.  It's  my  understanding  that 
members  of  their  section,  which  would  be  the  likely  recipient  of  any 
active  files,  met  with  them  to  discuss  who  was  to  handle  those  files. 
It  was  not  necessary  in  my  mind,  or  in  Mr.  Kennedy's  mind  I 
think,  at  that  time  to  meet  with  them  to  discuss  filings  because  we 
didn't  anticipate  there  would  be  any  reason  for  them  to  take  the 
client  files  with  them. 

Mr.  Giuffra.  You  assumed  the  client  files  would  remain  at  the 
law  firm? 

Mr.  Clark.  That's  right. 

Mr.  Giuffra.  No  one  disclosed  to  you  that  files  would  be  leaving 
the  law  firm? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  This  is  a  letter,  you  may  recall,  that  Mr.  Jones  re- 
ceived. He  is  a  partner  of  yours  at  the  firm? 
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Mr.  Clark.  Yes,  he  is. 

Mr.  GlUFFRA.  You  and  he  had  been  working  on  these  Madison/ 
Whitewater  related  matters? 

Mr.  Clark.  Actually,  no.  I  think  the  reason  Jerry  was  the  recipi- 
ent of  this  letter,  he  had  been  working  with  me  on  the  Hubbell 
matter. 

Mr.  GlUFFRA.  And  so  David  Kendall  knew  him  and  sent  him  this 
letter? 

Mr.  Clark.  I  don't  think  David  knew  him.  I  think  David  must 
have  gotten  his  name  from  somebody  else. 

Mr.  GlUFFRA.  Do  you  know  where  he  got  the  name? 

Mr.  Clark.  I  don't. 

Mr.  GlUFFRA.  The  letter  says,  "Dear  Jerry:  It  was  good  to  talk 
to  you  today.  I  am  enclosing  herewith  three  file  folders,  labeled: 
A3530.1  Madison  Guaranty  Ltd.  Ptnrshp.  Application/Brokerage 
Activities;  A3530.2  Madison  Guaranty— Net  Worth— 1985  Preferred 
Stock  Offering;  and  A3530.3  Madison  Guaranty  Preferred  Stock  Of- 
fering Corporate,  which  were  among  the  late  Vincent  Foster's  files." 
Now  these  were  Rose  Law  Firm's  client  files;  correct? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Was  this  the  first  time  that  you  were  aware  that 
Rose  Law  Firm's  client  files  had  been  removed  from  the  firm? 

Mr.  Clark.  Yes,  it  was. 

Mr.  GlUFFRA.  And  were  you,  in  fact,  very  upset  when  you  learned 
that  these  files  had  been  removed  from  the  firm? 

Mr.  Clark.  I  was. 

Mr.  GlUFFRA.  At  this  point  in  time,  the  Madison  files  belonged 
to  the  RTC,  which  had  taken  over  Madison;  is  that  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Do  you  know  anything  about  how  these  files  were 
removed  from  the  firm? 

Mr.  Clark.  No,  I  do  not. 

Mr.  GlUFFRA.  Do  you  know  why  Mr.  Kendall  wrote  that  these 
files  were  among  the  late  Vince  Foster's  files? 

Mr.  Clark.  No,  I  do  not. 

Mr.  GlUFFRA.  It  was  improper  for  Mr.  Foster  to  have  removed 
these  files? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  It  would  have  been  improper  for  him  to  take  them 
out  of  the  firm? 

Mr.  Clark.  Unless  he  had  the  client's  consent,  and  I  know  that 
he  didn't. 

Mr.  GlUFFRA.  Would  it  have  been  proper  if  Mr.  Hubbell  was  in- 
volved in  doing  this? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  Isn't  it  the  case  that  you  learned  sometime  in  the 
last  several  years  that  Mr.  Hubbell  removed  some  of  Mrs.  Clinton's 
time  records  from  the  Rose  Law  Firm? 

Mr.  Clark.  I  have  learned  that  Mr.  Hubbell  had  possession.  I 
don't  know  who  removed  them. 

Mr.  GlUFFRA.  Could  you  tell  the  Committee  what  you  know  about 
the  fact  that  Mr.  Hubbell  has  possession  of  Mrs.  Clinton's  time 
records? 
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Mr.  Clark.  Well,  I  can't— I  learned  it  through  our  counsel.  We've 
been  obviously  searching  for  documents  for  years  now,  and  they, 
their  primary  efforts  have  been  searching  for  some,  and  at  some 
point  they  were  told  that  Mr.  Hubbell  or  at  that  point  Mr.  Hub- 
bell's  attorney  was  in  possession  of  some  timesheets.  We  obviously 
were  very  interested  in  that.  The  Independent  Counsel  was  in- 
formed immediately  of  that. 

One  of  our  counsel  went  over  and  examined  those  to  see  what  in- 
formation was  contained.  It  was  my  understanding  they  were  most- 
ly 1987,  1988,  and  possibly  a  few  1989  timesheets.  They  were  re- 
viewed to  determine  whether  they  had  anything  to  do  with  any 
matters  that  we  were  under  subpoena  about,  and  to  the  extent  they 
were,  any  privileged  information  was  redacted  and  they  were 
turned  over. 

Mr.  GlUFFRA.  Was  it  consistent  with  firm  policy  for  Mr.  Hubbell 
to  have  removed  or,  at  least,  have  in  his  possession  Mrs.  Clinton's 
time  records? 

Mr.  Clark.  I  can't  really  say  we  had — I  mean,  we've  never  con- 
sidered our  handwritten  time  records? 

Mr.  GlUFFRA.  These  were  handwritten  time  records? 

Mr.  Clark.  It's  my  understanding  that  there  were  some  hand- 
written and  some  typed.  I  don't  know  what  was  what,  but  I'll  have 
to  say,  I  can't  really  say  that  we  have  a  policy  saying  that  the 
records  you  keep  at  your  desk  are  firm  records. 

Mr.  GlUFFRA.  Did  you  also  learn  that  Mr.  Hubbell  had  removed 
a  Bank  of  Kingston  client  file  from  the  Rose  Law  Firm? 

Mr.  Clark.  Well,  again,  we  had  learned  that  he  had  it  given  to 
his  attorney  and  it  had  been  produced  to  Bank  of  Kingston.  I  don't 
know  who  removed  it. 

Mr.  GlUFFRA.  And  the  Bank  of  Kingston  was  owned  by  Jim 
McDougal;  is  that  right? 

Mr.  Clark.  I  believe  he  partially  owned  it,  yes. 

Mr.  GlUFFRA.  He  was  the  Clinton's  Whitewater  business  partner 
and  also  the  owner  of  the  Madison  Guaranty  Savings  &  Loan? 

Mr.  Clark.  That  is  true. 

Mr.  GlUFFRA.  You  don't  know  why  Mr.  Hubbell's  attorney  had 
possession  of  this  Bank  of  Kingston  file? 

Mr.  Clark.  I  do  not. 

Mr.  GlUFFRA.  You  don't  know  how  the  Bank  of  Kingston  file  left 
the  Rose  Law  Firm? 

Mr.  Clark.  I  absolutely  do  not. 

Mr.  GlUFFRA.  It  was  improper  for  the  file  to  have  left  the  Rose 
Law  Firm? 

Mr.  Clark.  That's  true. 

Mr.  GlUFFRA.  Did  the  firm  have  a  policy  in  any  way  limiting  Mrs. 
Clinton's  ability  to  represent  private  clients  before  Arkansas  State 
agencies? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  So  she  was  free  to  represent  and  lobby  Arkansas 
State  officials  while  she  was  a  partner  at  the  Rose  Law  Firm  on 
behalf  of  private  clients? 

Mr.  Clark.  As  long — she  was  subject  to  the  same  rules  as  every- 
one else. 
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Mr.  GlUFFRA.  Don't  the  billing  records,  in  fact,  indicate  that  Mrs. 
Clinton  contacted  Beverly  Bassett,  who  was  the  Arkansas  Securi- 
ties Commissioner? 

Mr.  Clark.  I  believe  they  do,  yes. 

Mr.  GlUFFRA.  Now  if  we  could  put  on  document  number  11, 
which  is  an  April  30,  1985  letter  to  Charles  Handley.  Mr.  Handley 
was  with  the  Arkansas  Securities  Department,  and  this  letter  was 
written  April  30,  1985,  and  the  re:  "Authorization  and  Issuance  of 
a  class  of  Preferred  Stock  by  Madison  Guaranty,  a  Savings  and 
Loan  Chartered  under  the  laws  of  the  State  of  Arkansas." 

In  the  section  of  the  letter  which  has  been  highlighted,  it  says, 
"The  question  has  arisen  as  to  whether  an  Arkansas  Chartered 
Savings  and  Loan  Association  may  under  Arkansas  law  create,  au- 
thorize, and  issue  a  class  of  preferred  stock.  For  the  reasons  stated 
below,  we  are  of  the  opinion  that  a  State  chartered  savings  and 
loan  may  do  so." 

If  we  could  turn  to  the  next  page  of  the  document,  and  if  we 
could  just  shrink  it  on  the  Elmo  a  bit — the  other  way,  a  little  bit 
further.  The  letter  is  signed,  "Rose  Law  Firm."  It's  not  signed  by 
a  partner  or  an  associate  of  the  firm;  correct? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  So  this  would  be  a  formal  opinion  letter  of  the  Rose 
Law  Firm? 

Mr.  Clark.  It  was  an  opinion  letter.  I'm  not  sure  what  formal — 
generally  I  see  an  opinion  letter  as  being  something  you  would  give 
to  your  client,  but  it's  an  opinion  letter,  yes. 

Mr.  GlUFFRA.  Did  the  Rose  Law  Firm  have  policies  with  regard 
to  the  signing  of  opinion  letters  in  the  firm's  name? 

Mr.  Clark.  Yes.  Generally  an  opinion  letter,  given  in  a  trans- 
action, would  require  at  least  the  approval  of  a  partner. 

Mr.  GlUFFRA.  This  opinion  letter  indicates  that  if  the  recipient 
from  the  Arkansas  Securities  Department  has  any  questions,  they 
should  advise  either  Mrs.  Clinton  or  Mr.  Massey  of  your  firm;  is 
that  correct? 

Mr.  Clark.  Yes,  it  does. 

Mr.  GlUFFRA.  The  letter  also  has  a  cc  to  Beverly  Bassett,  who  is 
the  Arkansas  Securities  Commissioner? 

Mr.  Clark.  Was  at  that  time,  yes. 

Mr.  GlUFFRA.  Don't  the  billing  records  that  we  have  obtained 
from  Mr.  Kendall  that  were  at  the  White  House  indicate  that  on 
April  29,  1985,  Mrs.  Clinton  had,  in  fact,  spoken  to  Mrs.  Schaffer 
about  this  preferred  stock  issue? 

Mr.  Clark.  I  believe  they  do,  yes. 

Mr.  GlUFFRA.  So  the  opinion  letter  was  sent  the  next  day? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Now  am  I  correct,  sir,  that  in  February  1994,  you 
investigated  some  allegations  of  shredding  at  the  Rose  Law  Firm? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Were  you  not  advised  by  a  courier  at  the  firm — I 
believe  it  was  a  man  by  the  name  of  Jeremy  Hedges;  is  that  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  That  he  had  recently,  sometime  in  either  January 
or  February  1994,  shredded  some  documents  that  were  from  the 
files,  from  files  that  bore  Vince  Foster's  initials? 
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Mr.  Clark.  The  box  that  contained  the  documents  had  Vince's 
initials  on  it,  yes. 

Mr.  GlUFFRA.  What  was  your  understanding  as  to  when  the 
shredding  had  occurred? 

Mr.  Clark.  It  was  late  January. 

Mr.  GlUFFRA.  Late  January  1994? 

Mr.  Clark.  Of  1994,  correct. 

Mr.  GlUFFRA.  You  did  an  investigation  into  the  shredding  inci- 
dent? 

Mr.  Clark.  We  did. 

Mr.  GlUFFRA.  And  it's  your  belief  that  there  weren't  any  Madison 
or  Whitewater  files  in  the  box;  is  that  right? 

Mr.  Clark.  Absolutely,  yes. 

Mr.  GlUFFRA.  But  you  can't  be  certain  as  to  whether  there  were 
any  Whitewater  or  Madison  files  in  the  box? 

Mr.  Clark.  I'm  as  certain  as  I  can  be,  yes. 

Mr.  GlUFFRA.  But  you  can't  be  completely  certain? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  Do  you  know  why  Mr.  Hedges  shredded  this  box 
of  documents  that  were  from  Mr.  Foster's  files? 

Mr.  Clark.  The  box  contained  Vince's  initials;  in  fact,  they  came 
from  another  attorney's  files. 

Mr.  GlUFFRA.  So  you  believe  that  the  files  were  not  Mr.  Foster's 
files? 

Mr.  Clark.  I'm  pretty  sure  I  know  that  as  a  fact,  yes. 

Mr.  GlUFFRA.  Mr.  Clark,  if  two  Rose  lawyers  have  a  meeting, 
normally  would  the  client  be  billed  for  the  time  of  both  lawyers? 

Mr.  Clark.  It  depends  on  the  meeting.  I  mean 

Mr.  GlUFFRA.  For  example,  if  you  and  another  lawyer  spoke  to 
a  client  for  a  half  hour,  you  both  would  be  expected  in  your  time 
records  to  record  a  half  hour  for  speaking  to  each  other  about  the 
matter;  correct? 

Mr.  Clark.  I  would  say  if  we  were  in  a  conference  with  the  cli- 
ent, speaking,  you  know,  in  an  hour,  yeah,  certainly  we  would  hope 
that  they  would  both  record  it.  They  don't  always  do  it.  We  would 
hope  that  they  would  both  record  it. 

Mr.  GlUFFRA.  You  would  expect  them  to  do  it,  though? 

Mr.  Clark.  We  would  be  underbilling  if  we  didn't. 

Mr.  GlUFFRA.  We've  done  some  analysis  of  the  Rose  Law  Firm 
billings  that  we  obtained  from  Mr.  Kendall,  and  they  indicate  that 
there  are  22  instances  in  which  Mrs.  Clinton  billed  for  a  conference 
with  another  Rose  lawyer  and  the  other  Rose  lawyer  does  not  have 
the  similar  conference,  for  example,  with  Mrs.  Clinton.  Do  you  have 
any  explanation  for  why  that  would  be? 

Mr.  Clark.  It  doesn't  surprise  me.  Mrs.  Clinton  was  a  very  me- 
ticulous biller.  Some  of  our  other  attorneys — unfortunately,  I'm  one 
of  them — are  not  particularly — are  not  that  specific.  And  so  it's  not 
unusual,  and  we  have  a  lot  of  trouble  in  going  through  billing 
records  to  see  where,  you  know,  conference  with  somebody,  that 
someone  else  hasn't  entered  an  entry.  In  fact,  one  or  two  of  our  at- 
torneys, that's  how  they  keep  most  of  their  time,  is  to  go  through 
a  billing  memo  and  say,  yes,  I  was  at  that  meeting  and  recall  that. 
It's  not  that  unusual. 
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Mr.  GiUFFRA.  So  Mrs.  Clinton  had  billed  an  hour  for  a  conference 
with  Mr.  Massey,  and  Mr.  Massey  did  not  bill  the  time.  In  fact,  the 
amount  of  time  that  the  Rose  Law  Firm  had  worked  on  Madison 
matters  should  be  increased  by  another  hour;  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  So,  in  fact,  the  60-hour  number  is  probably  on  the 
low  side  given  the  fact  that  we  have  identified  22  instances  in 
which  the  other  lawyer  who  was  having  the  conference  or  the  tele- 
conference with  Mrs.  Clinton  did  not  bill  the  time? 

Mr.  Clark.  Well,  except  it's  my  understanding  that  60  hours  is 
Mrs.  Clinton's  time,  so  I  don't  think  her  time  would  have  been  un- 
derstated, but  the  firm's  time  would  have  been  understated. 

Mr.  GlUFFRA.  In  fact,  the  firm  did  more  work  for  Madison  than 
in  fact  we  realize  now? 

Mr.  Clark.  That  could  be  the  case,  yes. 

Mr.  GlUFFRA.  That  would  be  your  best  explanation  for  this  dis- 
crepancy? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Thank  you,  sir. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Clark,  I  want  to  be  sure  I  understand 
something.  There  was  a  big  to-do  at  one  point  that  the  Rose  Law 
Firm  or  someone  working  in  the  Rose  Law  Firm  was  shredding 
files  of  Vince  Foster's.  That  was  in  1994,  I  think. 

Mr.  Clark.  That's  correct. 

Senator  Sarbanes.  Do  you  recall  that,  it  was  carried  on  the  tele- 
vision and  run  in  the  newspapers  and  everything  else? 

Mr.  Clark.  I'll  never  forget  it.  Senator.  Right. 

Senator  Sarbanes.  Now  as  I  understand  what  you  said  earlier 
in  responding  to  Mr.  Giuffra,  there  was  a  box  that  had  Foster's  ini- 
tials on  it  out  of  which  these  papers  that  were  shredded  came,  but 
the  papers  had  nothing  to  do  with  Foster,  or  the  files  had  nothing 
to  do  with  Foster;  is  that  correct? 

Mr.  Clark.  They  had  nothing  to  do  with  Whitewater  or  Madison. 
I  mean,  these  files  apparently  came  from  one  of  our  attorneys  when 
he  was  moving  offices,  and  in  fact  we  still  have  the  file  jackets  that 
the  documents  that  were  in  those — we  have  produced  those  to  the 
Committee. 

So  certainly  Vince's  name  was  in  those  documents.  They  were  in- 
ternal Rose  Firm  financial  records,  that  sort  of  thing,  so  they  did 
have  something  to  do  with  Vince  but  they  didn't  have  anything  to 
do  with  Whitewater  or  Madison. 

Senator  Sarbanes.  But  that  was  the  allegation  that  was  made 
against  the  firm  and  given  widespread  media  circulation,  was  it 
not? 

Mr.  Clark.  That's  correct.  Yes,  sir,  it  was. 

Senator  Sarbanes.  Then  upon  your  investigation,  when  you  actu- 
ally got  the  facts,  the  facts  in  effect  established  that  this  prior  judg- 
ment that  had  been  made  was  invalid? 

Mr.  Clark.  That's  correct.  I  could  speak  all  day  about  this  issue, 
Senator. 

Senator  Sarbanes.  Is  there  an5rthing  further  we  ought  to  know 
about  it?  I  think  it's  an  important  point  to  get  on  the  public  record, 
because  the  Rose  Law  Firm  took  a  beating  there  for  a  bit  by  media 
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judgment  about  this  matter,  which  said  that  Whitewater  and  Madi- 
son files  were  being  shredded  by  the  Rose  Law  Firm,  and  I  take 
it  that  upon  your  investigation  and  inquiry,  you  have  established 
that  was  not  the  case? 

Mr.  Clark.  We  have  established — and  this  gets  back  to  some- 
thing I  said  earlier,  I  mean,  with  respect  to  what  Whitewater  files 
that  we  may  have  had,  I  think  there's  been  testimony  here  that 
those  were  in  some  way  returned  to  the  campaign  in  1992. 

With  respect  to  our  Madison  files,  they  have  now  been  accounted 
for.  We  know  where  Mr.  Massey's  files  are,  we've  produced  docu- 
ments showing  Mrs.  Clinton's  files  were  destroyed  in  1988.  We 
have  records  of  our  other  files,  Mr.  Rule's  files,  a  few  other  files  ac- 
tually being  returned  to  the  client,  so  we  don't  see  where  anything 
is  missing  at  this  point,  especially  now  that  the  billing  records  have 
been  determined. 

So  if  there  was  something  that  was  destroyed,  I  don't  know  what 
it  was,  and  we've  concluded,  based  upon  a  very  thorough  investiga- 
tion, and  I  will  say  the  Independent  Counsel  certainly  investigated 
this  thoroughly,  that  there  was  no  relevant  documents  destroyed. 

Senator  Sarbanes.  Did  this  courier  who  destroyed  these  docu- 
ments, did  he  ever  see  any  Whitewater  documents?  Did  you  inter- 
view him  or  talk  with  him? 

Mr.  Clark.  I  was  very  cautious  about  that,  Senator.  When  the 
allegations — I  mean,  I  first  learned  about  these  allegations  when  a 
Washington  radio  station  called  me  at  5:30  in  the  morning  when 
I  was  at  home,  and  I  immediately  went  down  to  the  firm  that 
morning,  I  met  with  the  entire  staff.  I  met  with  the  couriers  sepa- 
rately. I  met  with  the  lawyers. 

I  told  them  that  if  anyone  had  any  information  whatsoever  about 
the  destruction  of  documents,  they  should  let  us  know  immediately. 
If  they  were  in  any  way  uncomfortable  talking  to  me,  they  should 
talk  to  someone  else  in  the  firm  if  they  were  uncomfortable  about 
it,  that  they  would  be  asked  questions  soon  from  investigators  and 
they  should  tell  the  truth  and  not  do  in  any  way — take  any  steps 
to  protect  the  firm,  and  I  think  any  of  the  couriers  or  staff  mem- 
bers that  I  talked  to  will  back  me  up  on  that. 

Mr.  Ben-Veniste.  In  fact,  more  than  that,  you  saved  the  file  fold- 
ers because  those  weren't  shredded,  the  Manila  file  folders? 

Mr.  Clark.  That's  right.  We  learned  during  the  course  of  the  in- 
vestigation that  this  box  that  was  destroyed  apparently  had  come 
down  from  a  particular  file  clerk.  We  asked  her  where  she  got  the 
box.  It  was  when  one  of  my  partners  was  moving.  And  just — I 
mean,  it  was  by  accident  that  he  still  had  the  junk,  I'll  call  it,  still 
in  the  corner  of  his  office.  He  had  the  empty  file  folders  thinking 
he  might  use  them  again. 

Mr.  Ben-Veniste.  So  they  were  there  to  be  recycled  essentially? 

Mr.  Clark.  Correct. 

Mr.  Ben-Veniste.  You  could  tell  from  looking  at  the  files  what 
they  were.  So  if  I  understand  it,  it  was  just  the  fact  that  on  the 
outside  of  the  box  Mr.  Foster's  initials  appeared  on  it  and  this  box 
had  been  recycled  after  he  had  left  the  firm? 

Mr.  Clark.  That's  right.  We  reuse  those  constantly. 
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Mr.  Ben-Veniste.  So  all  of  this  to-do  was  put  to  rest  for  all  pur- 
poses except  the  press,  which  in  one  form  or  another  still  carries 
the  notion  that  files  were  shredded  by  the  Rose  Law  Firm 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  — that  had  something  to  do  with  Whitewater? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  But  you  can  testify  that  that's  absolutely  not 
the  case? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  Now  to  go  to  Mr.  Massey's  documents  on  a 
point  that  you  just  made,  you've  now  accounted  for  all  of  Mr. 
Massey's  documents  that  he  worked  on  in  his  representation  of 
Madison? 

Mr.  Clark.  Correct.  Again,  Rick  had  retained  copies.  I  think  he 
had  already  testified  to  that.  And  when  we  received  the  files  back 
from  Mr.  Kendall  before  we  returned  the  originals  over  to  the  Inde- 
pendent Counsel,  Rick  went  through  those  files  to  make  sure  that 
they  were  a  complete  set. 

Mr.  Ben-Veniste.  According  to  Mr.  Massey's  testimony,  he  re- 
tained the  originals  of  his  files,  made  copies  in  1992  at  the  request 
of  Mr.  Foster  when  Mr.  Foster  had  need  for  them  in  the  campaign, 
that  he  compared  the  files  which  Mr.  Kendall  sent  to  the  Rose  Law 
Firm  to  those  which  he  had  maintained  all  along,  and  that  they 
were  identical? 

Mr.  Clark.  That's  correct.  I'm  not  sure  Rick  recalled  whether  he 
kept  or  gave  Vince  originals  or  copies,  but 

Mr.  Ben-Veniste.  He  indicated  in  his  testimony  here  that  he 
kept  the  originals. 

Mr.  Clark.  OK. 

Mr.  Ben-Veniste.  I  think  we  have  located — do  we  have  another 
copy  of  this?  We  have  located — and  I'll  put  up  on  our  machine  to 
see  if  you  can  read  it — I  think  the  earlier  memo  that  you  were  re- 
ferring to  of  September  1985.  It's  a  one-page  memo  between  Mr. 
Ward  and  Mr.  McDougal. 

Mr.  Clark.  I  don't  see  it. 

Mr.  Ben-Veniste.  That  is  marked  R  401,  on  the  bottom  it  has 
3668.  It  also  has  009,  and  it  has  5  in  another  place,  and  Exhibit 
A.  It  looks  like  one  of  those  suitcases  that's  been  to  a  hundred 
countries. 

Mr.  Clark.  OK.  I  see  it  now,  yes.  Yes,  this  is  the  memo  I  was 
referring  to  in  answering  Mr.  Kravitz's  questions  earlier. 

Mr.  Ben-Veniste.  That  is  the  one  that  is  clear  to  you  was  not 
drafted  as  a  contract  by  any  person  who  had  any  legal  training? 

Mr.  Clark.  That  would  be  my  opinion,  yes. 

Mr.  Ben-Veniste.  That  is  the  one  that  in  paragraph  4  where  it 
says,  "Madison  will  provide  you  with  a  letter  requiring  that  you 
drive  a  prestigious  automobile  while  you  are  in  charge  of  the 
project."? 

Mr.  Clark.  Correct.  That's  what  I  was  referring  to,  yes. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  Senator  Faircloth. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Clark,  I  have  just  one  or  two  very,  very  general  and  brief 
questions. 
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Mr.  Clark.  Yes,  sir. 

Senator  Faircloth.  The  Pillsbury  Madison  Report  is  public,  and 
in  that  report,  there  is  a  mention  that  the  RTC  sought  an  exten- 
sion of  the  statute  of  Hmitation  regarding  the  Castle  Grande  trans- 
action. Is  your  firm  conducting  a  review  of  the  billing  records  to  de- 
termine her  involvement  in  the  Castle  Grande  transaction,  since 
they  have  asked  for  the  extension? 

Mr.  Clark.  Well,  sir,  I  have  certainly  reviewed  them  in  anticipa- 
tion of  this  testimony,  but  that's 

Senator  Faircloth.  So  you  have  reviewed  them? 

Mr.  Clark.  Yes,  sir,  I  have. 

Senator  Faircloth.  What  did  you  find,  in  a  word? 

Mr.  Clark.  I  read  the  time  entries.  There  were  numerous  tele- 
phone conferences  with  Mr.  Ward,  there  was  a  telephone  con- 
ference with  Mr.  Ward  concerning  option,  and  a  time  entry  that 
says,  "prepare  option." 

Senator  Faircloth.  So  she  was  involved  with  the  Castle  Grande? 

Mr.  Clark.  It  looks  like  she  prepared  that  option,  yes. 

Senator  Faircloth.  OK.  You  know,  she  had  mentioned  that  she 
was  not  involved  with  the  Castle  Grande  at  all,  and  that's  why  I 
wanted  to  know. 

Mr.  Clark,  this  morning  Ms.  Huber  had  testimony  that  billing 
records  from  the  firm  were  removed,  they  asked  her  for  them  but 
when  she  went  for  them,  they  were  gone,  and  then  she  saw  them 
down  at  campaign  headquarters  and  she  said  that  seven  or  eight, 
a  large  group  of  campaign  workers  whose  names  she  did  not  know, 
were  just  going  through  them.  Does  it  bother  you  that  billing 
records  from  your  office  were  somewhat  open  property  in  a  cam- 
paign headquarters? 

Mr.  Clark.  It  is  my  understanding.  Senator,  that  Ms.  Ruber's 
testimony — because  I've  heard  this  story  before  from  other  people — 
was  that  those  were  personal  Clinton  financial  records  concerning 
their  Whitewater  investment,  not  Rose  Firm  billing  records. 

Now  had  there  been,  would  I  have  been  upset,  yes,  but  I  don't 
believe  that's  what  they  were  reviewing  at  that  time. 

The  Chairman.  If  I  might,  and  I  ask  the  Senator,  just  make  a 
point.  I'm  not  sure,  but  I  believe  there  was  also  testimony  from 
that  former  young  associate  who  is  now  a  partner,  Mr.  Massey, 
that  at  or  about  the  same  time,  he  got  a  call  from  Mr.  Foster.  Actu- 
ally, I'm  going  to  withdraw  that,  because  I'm  not  quite  sure.  I'm 
going  to  talk  to  Counsel,  but  I  think  there  was  another  person  who 
testified  here  that  he  had  taken  out  documents  and  that  some- 
how— and  he  wasn't  aware,  just  like  Ms.  Huber 

Mr.  Clark.  I  think  it  was  Mr.  Kennedy. 

Senator  Sarbanes.  Mr.  Chairman,  that  was  Mr.  Kennedy  who 
was  called  to  provide  the  Whitewater  files  that  belonged  to  Mrs. 
Clinton.  She  was  actually  the  client  for  those  particular  files,  and 
those  went  down,  and  in  fact  Ms.  Huber  I  think  corroborated  that 
here  today,  and  then  also  from  Ms.  Huber  they  got  the  Clintons' 
personal  financial  papers. 

The  Chairman.  I  am  confusing  that  with  the  testimony  of  Mr. 
Massey,  who  referred  to  the  fact  that  Mr.  Foster  came  to  him  right 
about  the  same  period  of  time. 

Mr.  Clark.  About  the  same  time,  yes. 
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The  Chairman.  About  the  same  time.  Mr.  Foster  seemed  to  press 
Mr.  Massey  because  he  was  annoyed  that  Mr.  Massey  did  not  have 
the  files  ready  for  him. 

Mr.  Clark.  Correct. 

The  Chairman.  Mr.  Foster  came  back,  I  think,  the  following  day 
and  retrieved  the  files  from  Mr.  Massey.  Then  Mr.  Massey  testified 
he  was  upset  that  the  billing  files  left  the  firm.  He  did  not  think 
that  they  were  going  to  leave,  he  didn't  know  the  files  were  going 
to  leave  the  office.  And  indeed,  you  testified  that  that 

Mr.  Clark.  Rick  was  referring  to  his  Madison  files,  he  would 
have  been  upset. 

The  Chairman.  Yes,  you  also  said  billing  files  should  not  leave 
and  you  would  have  been  upset. 

I  thank  my  friend. 

Senator  Faircloth.  Well,  along  that  line,  another  question,  Mr. 
Clark.  Has  the  RTC  or  did  they  question  you  on  the  propriety  of 
removing  billing  records  for  Madison  from  your  firm?  These  are  cli- 
ent files 

Mr.  Clark.  Well,  the  billing  records  are  our  files.  The  client  files 
belong  to  the  client. 

Senator  Faircloth.  But  the  client  being  RTC,  don't  they  have  to 
give  approval  to  have  the  documents  removed? 

Mr.  Clark.  In  the  client  files,  yes,  sir,  they  do,  absolutely. 

Senator  Faircloth.  Did  they  give  approval  to  have  them  re- 
moved? 

Mr.  Clark.  No,  sir,  not  to — no,  they  did  not. 

Senator  Faircloth.  Did  they  question  about  them  being  removed 
without  their  consent? 

Mr.  Clark.  I  don't  think  so,  Senator,  no.  They  were  primarily 
looking  at  the  billing  issues  and  conflicts. 

Senator  Faircloth.  Two  more  questions.  Your  internal  inves- 
tigation of  Mr.  Hubbell  revealed  a  $400,000,  in  round  figures,  ille- 
gal overbilling.  Since  that  time  or  during  that  time,  did  you  by  any 
chance  review  the  billing  records  of  Mr.  Foster  or  Mrs.  Clinton  to 
determine  if  there  had  been  a  discrepancy  there? 

Mr.  Clark.  No,  sir,  not  to  speak  of.  I  mean,  I  reviewed  the  same 
records — when  Mr.  Kennedy  left,  or  actually,  when  all  four  of  the 
people  left  to  join  the  Administration,  a  number  of  documents  were 
dumped  on  my  desk  literally  to  sort  of  sort  out  who  was  to  get 
what  in  the  matter  of  clients,  so  that  there  were  records  of  Mrs. 
Clinton,  Mr.  Kennedy,  Mr.  Hubbell,  and  Mr.  Foster. 

It  was  in  May  of  that  year  in  reviewing  those  records  that  I  dis- 
covered— first  discovered  what  at  that  point  were  just  questions  in 
Mr.  Hubbell's  billing  practices,  so  I  certainly — at  that  point  I  was 
reviewing  the  same  documents  for  Mrs.  Clinton,  for  Mr.  Kennedy, 
and  for  Mr.  Foster,  and  found  no  discrepancies  in  those  documents. 
But  that's  the  extent  of  what  I  have  looked  at,  other  than  numer- 
ous RTC/FDIC  billing  memos  that  I  have  looked  at. 

Senator  Faircloth.  Mr.  Kennedy  is  now  back  with  the  firm? 

Mr.  Clark.  Yes,  sir. 

Senator  Faircloth.  Do  you  think  Mr.  Kennedy  did  a  good  job — 
and  I  realize  he's  with  the  firm  and  this  is  probably  not  a  fair  ques- 
tion— but  as  a  managing  partner  in  1992  when  he  allowed  records 
to  be  removed  from  the  firm  and  lost  or  destroyed  or  whatever? 
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Mr.  Clark.  I  certainly  think  Mr.  Kennedy  did  a  good  job.  I 
don't — I  know  for  a  fact,  he  has  told  me,  that  he  had  no  knowledge, 
and  I  have  confidence  that  had  he  had  knowledge,  he  would  have 
said  that  was  not  the  thing  to  do. 

Senator  Faircloth.  He  did  not  know  these  records  were  being 
removed? 

Mr.  Clark.  No,  sir,  he  did  not. 

Senator  Faircloth.  Let  me  ask  you  another  question.  Do  you 
know,  who  is  Amy  Stewart? 

Mr.  Clark.  She's  one  of  my  partners. 

Senator  Faircloth.  Was  she  in  Washington  during  the  spring  of 
1993? 

Mr.  Clark.  Yes,  sir.  It  is  my  understanding  she  was  for  some  pe- 
riod of  time. 

Senator  Faircloth.  Do  you  know  what  she  would  have  been 
doing  here? 

Mr.  Clark.  I  think  this  was  during  the  health  care  debate,  and 
it's  my — ^Amy  has  a  significant  practice  in  antitrust,  and  it  is  my 
understanding  that  she  was  doing  some  research  on  some  of  the 
Eintitnist  issues  on  the  health  care  proposals. 

Senator  Faircloth.  Thank  you,  Mr.  Clark. 

Mr.  Clark.  Yes,  sir. 

Senator  Sarbanes.  Mr.  Clark,  I  want  to  be  clear  on  one  thing 
that  Senator  Faircloth  was  pursuing,  because  I  think  it  got  mixed 
up  there.  The  billing  records  don't  belong  to  the  client;  they  belong 
to  the  firm,  do  they  not? 

Mr.  Clark.  Yes,  that's  the  way  we  view  it. 

Senator  Sarbanes.  Well,  I  thought  he  was  asking  you  about  bill- 
ing records  zmd  you  indicated  you'd  have  to  get  the  permission  of 
the  client,  but  that  wouldn't  be  the  case?  The  billing  records  are 
for  the  firm  to  handle  and  dispose  of. 

Mr.  Clark.  That's  correct.  I  was  only  referring  to  the  client  files 
themselves  as  far  as  needing  permission. 

Senator  Sarbanes.  I  don't  think  that  was  clear  on  that  exchange. 

Mr.  Clark.  OK.  I  apologize. 

Senator  Sarbanes.  I  wanted  to  ask  one  other  question  and  get 
it  very  clear  on  the  record  this  notion  of  a  firm  destroying  docu- 
ments. That  is  an  established  practice  in  law  office  management, 
is  it  not,  that  after  periods  of  time,  you  sort  of  clean  out  the  files, 
you  avoid  the  expense  of  storing  everything.  Is  that  a  standard 
practice? 

Mr.  Clark.  Yes,  sir,  because  of  the  expense  of  maintaining  that 
paper,  I  think  all  law  firms  struggle  with  that  issue. 

Senator  Sarbanes.  So  the  notion  that  you  were,  as  a  regular  pro- 
cedure, destroying  files  ought  not  to  cause  any  anxiety.  That's  what 
good  management  requires  law  firms  to  do;  is  that  correct? 

Mr.  Clark.  Yes,  sir.  We  try  to  consistently  encourage  it. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Just  a  final  question.  I  think  we  are  winding 
down  toward  the  end  here.  I  have  put  in  front  of  you  a  copy  of  the 
option  agreement  of  May  5  that  we  have  been  talking  about  that 
is  reflected  in  Mrs.  Clinton's  billing  records  to  have  spent  some 
time  drafting  or  reviewing  a  draft  of  this  document.  Can  you  take 
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a  look  at  the  document  and  see  whether  anywhere  in  the  document 
it  refers  to  Castle  Grande? 

[Witness  reviewed  the  document.] 

Mr.  Clark.  In  a  very  quick  read,  I  don't  see  any  reference  to 
those  words,  no,  sir. 

Mr.  Ben-Veniste.  On  the  second  page,  which  is  SINTR  00014, 
toward  the  bottom  of  the  page,  you  see  a  legend  that  goes  0190g? 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  That  is  an  internal  Rose  computer  designa- 
tion, is  it  not? 

Mr.  Clark.  It's  a  document  number,  yes,  sir. 

Mr.  Ben-Veniste.  It's  a  document  number  and  the  small  G  there 
refers  back  to  a  computer  system  that  was  in  existence  in  1986? 

Mr.  Clark.  That's  correct,  yes,  sir. 

Mr.  Ben-Veniste.  And  as  a  result  of  reviewing  that,  you  were 
able  to  determine  that  that  document  had  been  prepared  on  a  com- 
puter or  word  processor  that  was  under  the  authority  of  Mrs.  Clin- 
ton and  people  who  work  with  her  at  that  time? 

Mr.  Clark.  That's 

Mr.  Ben-Veniste.  Is  that  correct? 

Mr.  Clark.  That's  almost  correct.  I  mean,  each  attorney  was  as- 
signed a  library,  and  that  reflects  that  when  this  document  was 
created  and  stored  in  the  library,  it  was  stored  in  Mrs.  Clinton's 
library. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Clark,  I  just  want  to  focus  on  this  issue  of 
document  destruction  for  a  moment.  Was  there  any  policy  back  in 
1988  with  respect  to  client  files  about  whether  it  was  necessary  to 
check  with  the  client  to  see  whether  the  client  wanted  to  have  doc- 
uments returned  before  they  were  destroyed? 

Mr.  Clark.  A  policy  only  to  the  extent  that  it  was  pretty  much 
up  to  the  individual  attorney  to  determine  whether  that  was  nec- 
essary or  not,  depending  upon  the  contents  of  the  files.  Sometimes 
we  would  check  with  the  clients  but  other  times  we  would  not  for 
very  dated  files. 

Mr.  Chertoff.  Let  me  ask  you  this  question.  If  you  represented 
a  bank  in  transactions  and  you  learned  that  the  bank  was  put  into 
receivership  in  the  late  1980's  during  what  everybody  knows  as  the 
savings  and  loan  crisis,  it  would  be  a  pretty  fair  assumption  that 
there  might  be  some  litigation  arising  later  regarding  the  trans- 
actions surrounding  the  bank? 

Mr.  Clark.  I  think  that's  a  fair  assumption,  yes. 

Mr.  Chertoff.  Don't  you  think  it  would  be  a  good  policy  for  a 
lawyer  in  that  circumstance  to  check  with  the  client  to  make  sure 
that  files  relating  to  the  transaction  weren't  destroyed? 

Mr.  Clark.  It  probably  would  be  a  good  policy.  Unfortunately,  I 
don't  think  we  had  it. 

Mr.  Chertoff.  The  client  in  the  case  of  a  bank  or  savings  and 
loan  in  receivership  would  be  the  RTC;  right? 

Mr.  Clark.  That's  correct.  Well,  on  this  one,  yes. 

Mr.  Chertoff.  Now  since  you  were  asked  a  question  by  Mr.  Ben- 
Veniste  about  whether  the  real  estate  covered  by  the  option  that 
he  has  identified  as  SINTR  13  through  17,  you  have  been  asked 
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whether  that  was  Castle  Grande.  I  would  like  to  ask  you  whether 
it  wasn't  a  fact  that  the  entire  parcel  of  property  which  was  pur- 
chased as  part  of  the  so-called  IDC  transaction  in  late  1985,  and 
which  apparently  you  have  had  an  opportunity  to  study  in  the  last 
couple  of  years,  that  entire  transaction  was  referred  to  as  Castle 
Grande;  correct? 

Mr.  Clark.  By  us? 

Mr.  Chertoff.  Colloquially,  generally  in  the  community  in  Little 
Rock. 

Mr.  Clark.  Internally,  we  referred  to  it  as  IDC.  Certainly  in  the 
newspaper  they  continually  referred  to  it  as  Castle  Grande,  yes,  I 
think  that's  true. 

Mr.  Chertoff.  But  for  example,  back  in  1985  and  1986,  do  you 
know  whether  the  map  setting  forth  the  Little  Rock  industrial  park 
area  that  was  covered  by  this  transaction  was  entitled  "Castle 
Grande  feasibility  study"? 

Mr.  Clark.  I  don't  know.  I  don't  think  I've  ever  seen  the  map. 

Mr.  Ben-Veniste.  Let  me  help  you  out  a  little  bit.  We'll  pass  it 
down  to  you  and  put  it  up  on  the  Elmo. 

Mr.  Clark.  OK.  I  have  it  now. 

Mr.  Chertoff.  See  it  says,  "Castle  Grande  feasibility  study"? 

Mr.  Clark.  Yes,  sir,  it  does. 

Mr.  Chertoff.  Also  says,  "Little  Rock  South  Industrial  Park"? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  Now  still  with  respect  to  the  option,  you  were 
asked  questions  about  that  little  number  on  the  bottom,  190g.  That 
was  Mrs.  Clinton's  attorney  number? 

Mr.  Clark.  No,  the  0190  was  just  a  document  number.  It  would 
have  been  sequential  as  documents  are  created.  The  little  G  is  the 
thing  that  denotes 

Mr.  Chertoff.  The  little  G  is.  And  that  would  identify  the  docu- 
ment as  being  in  her  library? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  What  does  that  mean? 

Mr.  Clark.  Well,  whenever  a  document  was  created  in  the  sys- 
tem, of  course  the  system  has  limited  memory,  so  every  so  often  the 
documents  would  have  to  be  archived  onto  disk,  and  so  this  means 
that  this  document  was  eventually  archived  onto  a  disk  that  was 
designated  as  part  of  Mrs.  Clinton's  library. 

Mr.  Chertoff.  Excuse  me  one  moment,  please.  Still  on  this  issue 
about  Castle  Grande,  I  want  to  show  you  one  other  document,  Mr. 
Clark.  It  is  the  minutes  of  a  meeting  of  the  board  of  directors  of 
the  Madison  Financial  Corporation,  September  12,  1985.  We're 
going  to  make  sure  you  have  a  copy  of  it. 

Mr.  Clark.  I  do. 

Mr.  Chertoff.  Your  understanding  now  is  that  this  transaction 
involved  the  splitting  of  the  IDC  property  into  two  parts,  one  part 
of  which  was  purchased  in  the  name  of  Seth  Ward  and  one  part 
of  which  was  purchased  by  Madison  Financial  Corporation? 

Mr.  Clark.  I  believe  that's  correct,  yes,  sir. 

Mr.  Chertoff.  Do  these  appear  to  be  the  minutes  authorizing 
the  purchase  of  400  acres  of  this,  within  this  IDC  development? 

Mr.  Clark.  For  a  mobile  home  development,  yes. 
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Mr.  Chertoff.  In  fact,  did  it  not  identify  Castle  Grande  Estates 
as  being,  and  I  emphasize  the  word  "estates,"  as  being  the  name 
that  had  been  designated  for  this  portion  of  IDC,  even  in  advance 
of  its  purchase? 

Mr.  Clark.  It  says,  "Per  the  purchase  of  this  development  to  be 
known  as  Castle  Grande  Estates,"  yes. 

Mr.  Chertoff.  Let  me  still  focus  on  this  issue  of  the  purchase, 
because  one  of  the  issues  that's  arisen  with  respect  to  this  Pills- 
bury  Report  is,  again,  the  significance  of  the  evidence  they  did  not 
have.  It's  your  understanding  that  the  lawyers  who  produced  the 
Pillsbury  Report — at  that  point  in  time — were  not  aware  of  a  con- 
nection between  Mrs.  Clinton  and  the  purchase  of  the  original  IDC 
property  that  was  closed  in  September? 

Mr.  Clark.  I  think  that's  correct,  yes. 

Mr.  Chertoff.  But  you  are  also  aware  from  the  report  that  there 
was  at  least  one  backdated  document;  right? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  And  you  also  are  aware  that  at  least  to  this  point 
in  time  no  one  has  discovered  when  that  document  was  actually 
prepared? 

Mr.  Clark.  Not  to  my  knowledge,  no. 

Mr.  Chertoff.  Have  you  been  able  to  determine  from  your  re- 
view of  the  timesheets  that  were  discovered  a  couple  of  weeks  ago 
that  Mrs.  Clinton  in  fact  had  conversation  about  the  sale — or  the 
original  purchase  of  that  property  in  November  with  Seth  Ward? 

Mr.  Clark.  When  you  said  timesheets,  you  mean  billing  records? 

Mr.  Chertoff.  Billing  records. 

Mr.  Clark.  They  say  what  they  say.  I  don't  recall  every  entry, 
but  there  were  several  conversations  with  Mr.  Ward,  yes. 

Mr.  Chertoff.  Well,  there  was  a  conversation  in  November 
1985,  "Conference  with  Seth  Ward  regarding  purchase  from  Brick 
Lyle."  Brick  Lyle  was  the  seller  of  the  property? 

Mr.  Clark.  I  think  he  was  the  president  of  the  corporation  that 
sold  it,  yes. 

Mr.  Chertoff.  Then  there  were  conversations  in  December  with 
Darrell  Dover,  who  was  the  lawyer  who  was  involved  with  the 
transaction  on  the  part  of  the  seller;  right? 

Mr.  Clark.  Yes,  sir,  that's  correct. 

Mr.  Chertoff.  These  were  conversations  Mrs.  Clinton  had  in 
November  and  December;  right? 

Mr.  Clark.  That's  correct. 

Mr.  Chertoff.  And  you  would  agree  with  me  that  these  billing 
records  would  certainly  give  an  investigator  additional  leads  to  pur- 
sue in  evaluating  what  connection  Mrs.  Clinton  had  with  respect 
to  the  sale  and  why — given  the  fact  that  there  are  backdated  docu- 
ments, to  ask  questions  concerning  why  she  would  have  had  discus- 
sions about  the  sale  in  November  and  December  if  the  sale  was 
consummated  in  September? 

Mr.  Clark.  It  was  new  information,  yes,  sir. 

Mr.  Chertoff.  Now  finally  let  me  address  one  other  thing.  I  will 
give  you  a  copy  of  this  memorandum  involving  the  conflict  of  inter- 
est review  dated  November  1,  1988.  Mr.  Ben-Veniste  had  asked  you 
the  question  whether  you  knew  if  this  was  circulated  to  all  attor- 
neys. Do  you  have  a  copy  of  it  in  front  of  you? 
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Mr.  Clark.  Yes,  sir,  I  do. 

Mr.  Chertoff.  RS  749.  Does  it  say,  "To  all  attorneys"? 

Mr.  Clark.  Yes,  it  does. 

Mr.  Chertoff.  Mrs.  Clinton  was  an  attorney  at  that  time  at  the 
firm? 

Mr.  Clark.  Yes. 

Mr.  Chertoff.  Just  there  going  to  the  last  page,  it  indicates, 
there's  an  entry  here,  it's  the  second  page  of  the  entry  for  Madison. 
It  says,  "problem  loans,  affiliated  persons."  Do  you  see  in  that  a 
reference  to  Castle  Grande,  Little  Rock,  Arkansas? 

Mr.  Clark.  Yes,  sir. 

Mr.  Chertoff.  Do  you  also  see  a  reference  to  Chris  Wade? 

Mr.  Clark.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  that  Chris  Wade  handled  real  es- 
tate transactions  for  the  Whitewater  Development  project  that  Mrs. 
Clinton  and  Mr.  McDougal  and  then  Governor  Clinton  were  part- 
ners in? 

Mr.  Clark.  Did  I  know  or  do  I  know? 

Mr.  Chertoff.  Do  you  know? 

Mr.  Clark.  I  know  now,  yes,  sir. 

Mr.  Chertoff.  Did  you  know  at  the  time? 

Mr.  Clark.  No. 

Mr.  Chertoff.  To  your  knowledge,  did  Mrs.  Clinton  indicate  to 
you  in  1988 — and  when  I  say,  "to  you,"  I  mean,  to  anyone  you  know 
of  in  the  firm  other  than  Mr.  Foster  and  Mr.  Hubbell — that  she  had 
business  relationships  or  business  transactions  with  Mr.  Wade  in- 
volving Whitewater? 

Mr.  Clark.  No,  sir. 

The  Chairman.  Would  you  agree  that  that  would  also  be  some- 
thing that  would  be  relevant  in  doing  a  conflicts  check? 

Mr.  Clark.  I  would  say  to  the  extent  of  doing  this  work,  all  of 
that  would  be  relevant,  yes. 

Mr.  Ben-Veniste.  Just  a  couple  of  questions  to  follow  up.  Do  you 
know  who  actually  thought  up  the  name  of  Castle  Grande  Estate 
for  this  trailer  park? 

Mr.  Clark.  No,  sir. 

Mr.  Ben-Veniste.  It's  kind  of  a  grandiose  name.  You  said  you  re- 
ferred to  it  in  the  firm,  this  whole  matter  on  behalf  of  your  client, 
as  IDC  during  that  period  of  time;  is  that  correct? 

Mr.  Clark.  Yes,  sir. 

Mr.  Ben-Veniste.  It  would  not  strike  you  as  odd  that  Mrs.  Clin- 
ton, in  trjdng  to  recollect  what  work  she  did  back  11  years  ago, 
would  have  also  referred  to  it  as  IDC;  correct? 

Mr.  Clark.  Correct. 

Mr.  Ben-Veniste.  Now,  Mr.  Chertoff  was  kind  enough  to  show 
you  a  property  disposition  map  that — and  indeed  in  the  option 
agreement,  that  so  much  has  been  made  of,  that  to  suggest  that 
she  must  have  known  that  she  was  performing  some  work  in  writ- 
ing an  option  that  somehow  involved  Castle  Grande  Estates,  a 
trailer  park,  is  in  no  way  referenced  in  the  document  itself;  it  is 
no  way  described  as  Castle  Grande  Estates.  But  now  we  have  here 
introduced  a  property  disposition.  Do  you  happen  to  know  where 
this  came  from? 

Mr.  Clark.  No,  sir.  This  is  the  first  time  I  have  seen  it. 
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Mr.  Ben-Veniste.  Well,  we  got  it  from  a  Borod  &  Huggins  Re- 
port that  was  done  some  years  ago,  that  looked  into  this  matter. 
Do  you  have  any  reason  to  believe  that  Mrs.  Clinton  ever  had  this 
in  her  possession? 

Mr.  Clark.  No,  sir,  one  way  or  the  other. 

Mr.  Ben-Veniste.  Similarly,  the  board  of  directors'  minutes  from 
Madison  Financial,  which  is  SINTR  00030,  was  shown  to  you, 
where  there  is  some  reference  to  Castle  Industries  and  to  Castle 
Grande  Estates,  do  you  have  any  reason  to  believe  that  this  was 
a  document  that  either  Mrs.  Clinton  prepared  or  was  shown  at 
some  point? 

Mr.  Clark.  No,  sir,  one  way  or  the  other,  no. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Mr.  Clark,  in  attempting  to  comply  with  the  var- 
ious subpoenas  that  have  Ijeen  served  on  the  Rose  Law  Firm,  you 
looked  for  documents  related  to  the  IDC/Castle  Grande  transaction; 
am  I  right? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  You  in  fact  spent  a  lot  of  time  looking  for  those 
types  of  documents? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  Am  I  correct  that  the  only  files  that  you  were  able 
to  find  were  those  relating  to  the  liquor  and  sewer  research  that 
was  done? 

Mr.  Clark.  Of  course  we  had  copies  of  Mr.  Masse/s  files. 

Mr.  Giuffra.  This  is  on  the  IDC  transaction. 

Mr.  Clark.  Oh,  the  IDC  transaction,  I  believe  that's  correct,  yes. 

Mr.  Giuffra.  The  reason  you  were  able  to  produce  the  option 
agreement  because  you  went  and  looked  into  the  backup  computer 
disk  and  pulled  it  up? 

Mr.  Clark.  No,  actually  the  first  time  we  ever  saw  the  option 
agreement  was  when  it  was  provided  to  us  by  the  Pillsbury  firm. 

Mr.  Giuffra.  But  they  went  into  the  computer  disk? 

Mr.  Clark.  No.  They  had  gotten  that — we  had  never  seen  that 
option  agreement.  They  produced  it  to  us,  when  they  were  inter- 
viewing Mr.  Thrash  and  only  when  we  saw  the  Wang  number  did 
we  understand  it  was  one  of  our  documents.  Those  Wang  floppies 
are — they  are  very — there  is  not  a  system  around  that  reads  them. 
We  have  had  a  few  of  them  read  for  the  Independent  Counsel.  We 
had  to  send  them  to  New  York  to  get  it  done. 

Mr.  Giuffra.  Were  you  able  to  find  the  closing  documents  for  the 
transaction? 

Mr.  Clark.  No. 

Mr.  Giuffra.  Were  you  able  to  find  the  contract  for  sale? 

Mr.  Clark.  Well,  when  you  say  "able,"  we  have  since  found  cop- 
ies but  not  within  our  internal  records,  no. 

Mr.  Giuffra.  You  never  found  any  correspondence,  for  example, 
with  the  seller's  attorney? 

Mr.  Clark.  Not  within  our  records. 

Mr.  Giuffra.  You  would  normally  expect  to  find  that  kind  of  doc- 
umentation in  your  files  with  regard  to  a  transaction  like  this? 

Mr.  Clark.  You  would  typically,  yes. 
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Mr.  GlUFFRA.  Mr.  Thrash  was  heavily  involved  in  the  transac- 
tion; you  didn't  find  any  of  his  documents? 

Mr.  Clark.  No,  he  has  no  record  of  maintaining  a  file  on  this. 

Mr.  GlUFFRA.  Turn  to  another  subject,  which  is  Webster  Hubbell, 
who  was  a  former  partner  of  your  firm. 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  He  was  Associate  Attorney  General  of  the  United 
States? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Number  3  position  in  the  Justice  Department.  Did 
you  ultimately  determine  that  Mr.  Hubbell  had  stolen  money  from 
his  partners  at  the  Rose  Law  Firm? 

Mr.  Clark.  We  did. 

Mr.  GlUFFRA.  Approximately  how  much  money  did  you  determine 
Mr.  Hubbell  had  stolen  from  his  partners  at  the  Rose  Law  Firm? 

Mr.  Clark.  He  pled  guilty  to  approximately  $485,000  in  theft. 

Mr.  GlUFFRA.  You  only  had  firm  records  from  1989  through  the 
time  of  his  departure  in  1993;  isn't  that  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  You,  in  fact,  believe  that  Mr.  Hubbell  stole  more 
money  from  his  partners? 

Mr.  Clark.  I  do. 

Mr.  GlUFFRA.  Did  Mr.  Hubbell  also  steal  from  the  clients  of  the 
Rose  Law  Firm? 

Mr.  Clark.  He  did. 

Mr.  GlUFFRA.  And  did  he  steal  from  the  Resolution  Trust  Cor- 
poration? 

Mr.  Clark.  They  were  one  of  the  clients. 

Mr.  GlUFFRA.  Now 

Mr.  Clark.  We  have  repaid  all  that  money,  by  the  way. 

Mr.  GlUFFRA.  When  did  you  first  learn  that  there  was  a  problem 
regarding  Mr.  Hubbell's  disbursements? 

Mr.  Clark.  I  am  not  sure  it  even  rose  to  the  level  of  a  problem 
at  that  i>oint.  The  first  time  we  discovered,  or  I  realized  there  was 
an  issue  would  have  been  in  either  late  April  or  early  May  1993. 

Mr.  GlUFFRA.  And  he  was  then  Associate  Attorney  General? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  What  did  Mr.  Hubbell  tell  you  when  you  advised 
him  there  may  be  an  issue  involving  his  disbursements? 

Mr.  Clark.  Our  initial  meeting  with  him,  we  had  a  little  sched- 
ule saying  at  issue  was  there  were  some  disbursements  that  we 
identified,  some  fairly  significant  disbursements,  $1,500,  that  sort 
of  thing,  which  normally  you  would  see  billed  to  a  client  and  these 
had  not  been  billed  to  a  client,  thereby  meaning  the  firm  had  paid 
for  them.  We  presented  that  and  said  we  need  an  explanation  of 
this.  He  said  sure,  no  problem,  I  am  very  busy,  let  me  look  at  my 
records  and  I  will  get  back  to  you,  and  we  said  great. 

Mr.  GlUFFRA.  He  attempted  to  assure  you  there  was  no  problem 
there. 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Did  you  then  go  speak  to  Mr.  Hubbell  in  June 
1993? 
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Mr.  Clark.  He  came  to  Arkansas  for  personal  reasons,  and  I 
asked  one  of  my  partners  who  was  going  to  be  with  him  to  ask  him 
to  stop  by  the  firm  so  I  could  speak  with  him. 

Mr.  GlUFFRA.  Did  you  see  Mr.  Hubbell  on  that  occasion? 

Mr.  Clark.  Yes,  I  did. 

Mr.  GlUFFRA.  What  did  Mr.  Hubbell  say? 

Mr.  Clark.  We  discussed  the  fact  that  he  had  been  busy  and  we 
acknowledged  that  but  that  this  issue  was  not  going  to  go  away, 
we  needed  these  questions  answered,  and  he  said  he  understood. 
He  was  busy,  and  he  would  try  get  back  to  us  as  soon  as  possible. 
And  we  said 

Mr.  GlUFFRA.  And  again  Mr.  Hubbell  assured  you  there  was  no 
problem? 

Mr.  Clark.  Absolutely. 

Mr.  GlUFFRA.  Did  you  see  Mr.  Hubbell  in  December  1993,  around 
Christmastime? 

Mr.  Clark.  I  did  not  see  him.  I  spoke  to  him  on  the  telephone. 

Mr.  GlUFFRA.  What  did  Mr.  Hubbell  say  at  that  point? 

Mr.  Clark.  At  that  point,  we  had  broadened  significantly  our  in- 
vestigation, and  unlike  the  earlier  visits,  I  was  absolutely  certain 
that  there  were  improprieties.  And  he  had  spoken  to  one  of  our 
other  lawyers,  and  I  asked  him  to  call  me  because  I  wanted  to 
make  sure  he  got  the  message.  I  talked  to  him  and  said  that  cer- 
tain of  his  partners  had  thought  that  he  had  misappropriated 
funds,  and  we  needed  answers  immediately.  He  said  that  was  not 
the  case,  that  he  had  not  misappropriated  funds,  that  we  should 
try  to  work  this  thing  out. 

Mr.  GlUFFRA.  Let's  turn  to  one  last  subject.  Your  bills  to  the  IDC 
matter.  Now  you  indicated  that  you  thought  that  the  January  30, 
1986  bill  reflected  work  that  had  been  done  by  Mr.  Thrash  going 
back  to  August;  is  that  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  We  are  a  bit  confused  because  if  you  look  at  the 
document  DKSN  28930,  which  is  your  client  billing  and  payment 
history? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Now  on  that  page,  indicates  the 

Mr.  Clark.  Mr.  Giuffra,  you  have  only  given  me  the  first  page. 

Mr.  GlUFFRA.  That's  in  the  larger  billing  records. 

Mr.  Clark.  I  have  it  now.  I'm  sorry. 

Mr.  GlUFFRA.  It  is  28930. 

Mr.  Clark.  I  have  it. 

Mr.  GlUFFRA.  Now  doesn't  that  client  billing  and  pa5mient  history 
indicate  that  the  September  20,  1985  bill,  which  is  the  bill  that  re- 
flects Mr.  Thrash's  work  including  attending  the  IDC  board  meet- 
ing, was  billed  and  paid? 

Mr.  Clark.  It  does,  but  I  think  the  quickest  way  to  clear  this  up, 
if  you  will  look  at  the  January  30,  1986  bill,  the  total  for  that  bill 
is  $4,670.35. 

If  you  will  take  the  September  20,  1985  bill,  the  October  29,  1985 
bill,  and  the  January  29,  1986  bill  as  reflected  on  this,  you  will  see 
it  totals  exactly  to  that  amount.  So  it  appears  to  me  Mrs.  Clinton 
produced  an  internal  bill  in  September  and  October  to  clear  out  the 
trust  account.  And  then  when  she  actually  sent  the  bill  to  the  cli- 
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ent  in  January,  she  included  the  total  amount  in  that  bill.  That's 
why  those  numbers  don't  reflect  each  other. 

Mr.  GlUFFRA.  But  if  you  could  take  a  look  at  the  document  Bates 
number  DKSN  28979,  which  is  the  September  20,  1985  bill. 

Mr.  Clark.  I  will  have  to  fmd  it. 

Mr.  GlUFFRA.  28979. 

Mr.  Clark.  I'm  sorry.  These  aren't  in  order.  OK,  I  have  it. 

Mr.  GlUFFRA.  This  would  be  the  bill  that  was  sent  to  the  client; 
am  I  correct? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  And  that  bill  indicates  that,  at  least  on  the  bill 
there  is  a  stamp 

Mr.  Clark.  No,  this  bill  was  not  sent  to  the  client. 

Mr.  GlUFFRA.  How  can  you  tell  that? 

Mr.  Clark.  Because — I  mean,  you  can't  tell  with  certainty,  but 
if  you  will  see,  again,  looking  at  the  billing  and  payment  history, 
it  was  a  typical  practice  when  you  had  a  retainer  situation  to  re- 
move the  money  from  the  non-interest-bearing  trust  account  as 
work  was  performed,  but  only  wait  until  an  event,  whether  it  be 
the  conclusion  of  the  transaction  or  the  end  of  the  fiscal  year,  to 
actually  forward  that  bill.  So,  this  bill  is  reflected  as  paid,  because 
the  money  was  removed  from  the  trust  account. 

But  again,  if  you  look  at  the  January  1986  bill,  you  can  see,  in 
our  billing  and  payment  history,  it  shows  that  only  $3,462.50  was 
billed,  but  in  fact,  all  you  have  to  do  is  look  at  the  bill  and  know 
that's  not  correct.  It  is  $4,670.35.  The  difference  is  to  the  penny 
those  two  previous  bills. 

Mr.  GlUFFRA.  So  the  net  of  all  of  this  is  that  $1,818.75  is  either 
the  amount  of  additional  work  that  Mrs.  Clinton  did  or  a  premium 
that  was  charged  to  the  IDC  matter? 

Mr.  Clark.  Well — what  I  was  just  explaining  doesn't  really  ad- 
dress the  $1,800,  the  $1,800  is  still  in  my  judgment  the  amount  of 
the  additional  time  that  Mrs.  Clinton  must  have  spent  on  this. 

Mr.  GlUFFRA.  OK,  so  you  would  think  Mrs.  Clinton  did  about 
14  V2  additional  hours  on  IDC  that's  not  accounted  for  in  the  billing 
memoranda? 

Mr.  Clark.  I  think  she  would  have  done  14  additional  hours. 
Whether  it  was  related  to  IDC,  I  don't  know. 

Mr.  GlUFFRA.  We  don't  know  what  the  nature  of  the  work  that 
Mrs.  Clinton  performed  that  adds  up  to  the  $1,800. 

Mr.  Clark.  That's  correct.  That's  correct. 

Mr.  GlUFFRA.  Mr.  Chairman,  I  don't  have  any  further  questions. 

Senator  Sarbanes.  Mr.  Clark,  I  want  to  be  clear  on  one  point 
that  Mr.  Giuffra  has  been  pursuing,  because  the  general  informa- 
tion that's  out  there  is  that  Mrs.  Clinton  did  about  60  hours  of 
work  with  respect  to  this,  these  Madison  matters.  Now  as  I  under- 
stand it,  that  60  hours  would  include  within  it  the  14  hours  that's 
being  talked  about  here;  is  that  correct? 

Mr.  Clark.  Senator,  the  60  hours  is  not  my  number.  I  don't 
know  who  put  that  forward.  I  mean,  the  easiest  way  I  would  look 
at  it  would  be  to  take  the  total  allocations,  divide  it  by  $125  and 
whatever  that  hour  product  is,  that's  what  it  is.  That's  the  way  I 
would  do  that. 
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Senator  Sarbanes.  I  think  that's  the  process  that  was  followed 
to  get  the  60  hours. 

Mr.  Clark.  If  you  took  her  total  allocations,  divided  it  by  $125 
and  it  was  approximately  60  hours,  then  yes,  it  would  include  that 
14  hours. 

Senator  Sarbanes.  Right,  OK. 

The  Chairman.  Did  you  have  occasion  to  speak  to  Mr.  Hubbell's 
former  secretary  with  respect  to  whether  or  not  she  drafted  the  let- 
ter of  September  24,  1985? 

Mr.  Clark.  No,  sir,  I  have  not. 

The  Chairman.  She  indicates  apparently  to  the  investigators 
who  did  the  Pillsbury  Report  that  it  looked  like  the  format  she 
would  use.  Were  you  aware  of  that? 

Mr.  Clark.  Yes,  sir. 

The  Chairman.  It  looked  like  the  format  she  would  use.  Have 
you  got  a  copy  of  that  September  24th  letter  there? 

Mr.  Clark.  I  believe  I  do.  Senator.  Hang  on. 

The  Chairman.  Is  this  a  well  articulated,  precise  letter,  contain- 
ing the  legal  agreement?  Would  you  summarize  it  in  that  way,  or 
would  you  say  that  it  would  appear  to  be  drafted  under  the  super- 
vision of  an  attorney? 

Mr.  Clark.  Senator 

The  Chairman.  Let  me  send  that  copy  down  plus  the  addendum. 

Mr.  Clark.  OK,  I  have  it  now,  Senator. 

The  Chairman.  I  mean,  that  looks  like  a  fairly  comprehensive, 
detailed  piece  of  legal  work,  wouldn't  you  agree? 

Mr.  Clark.  Senator,  I  would  agree  that  this  appears  to  be  a  fair- 
ly formal  letter. 

The  Chairman.  I  mean,  that  certainly  wasn't  drafted  by  Mr. 
McDougal.  You  saw  what  he  drafted,  you  saw  a  comparison;  isn't 
that  correct? 

Mr.  Clark.  That's  correct,  and  I  think  Mr.  Ward  said  he  drafted 
it,  but 

The  Chairman.  You  don't  believe  that  Mr.  Ward  could  have  ac- 
complished that  either,  do  you? 

Mr.  Clark.  I  don't  know  Mr.  Ward,  but  I — it  certainly  has  some 
formality  to  it,  yes. 

The  Chairman.  Right.  Do  you  think  it  would  be  a  reasonable  in- 
terpretation to  believe  that  Mr.  Hubbell  helped  prepare  this?  In- 
deed, because  Mr.  Ward  said  sometimes  he  would  come  in  and  ask 
Mr.  Hubbell — who  was  his  son-in-law,  right?  And  Mr.  Ward  would 
chat  with  Mr.  Hubbell  and  sometimes  Mr.  Ward  would  ask  Mr. 
Hubbell's  secretary  to  type  things.  I  mean,  this  letter  was  drafted 
with  the  help  of  a  lawyer. 

Mr.  Clark.  Senator,  the  only  reason  I  would  disagree,  is  again 
in  my  practice  I  would  not  purchase  a  piece  of  property  based  upon 
a  letter.  But  I  would  hope  a  lawyer  would  be  a  little  more  formal 
than  a  letter. 

The  Chairman.  Well,  I  want  to  tell  you,  the  record  indicates — 
let  me  refer  you  now  to  the  billing  record,  the  first  one  being  No- 
vember 20,  1985,  "conference  with  Ward,  conference  with  Hubbell, 
and  Hillary  Clinton."  Billed  for  an  hour.  Do  you  see  that? 

Mr.  Clark.  No,  I  haven't  found  it  yet.  November  20th,  you  say? 
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The  Chairman.  Yes,  DKSN  029008.  I  will  send  it  down  to  you 
if  that  will  help. 

Mr.  Clark.  I  found  it  now.  Yes,  sir,  I  see  it. 

The  Chairman.  That  is  Seth  Ward  and  Webb  Hubbell.  Let's  go 
to  this  next  one,  November  26th.  Do  you  have  that?  That's  DKSN 
029002,  November  26th. 

Mr.  Clark.  OK. 

The  Chairman.  Conference  with  whom,  can  you  read  that? 

Mr.  Clark.  Are  you  talking  about  Mrs.  Clinton's  entry? 

The  Chairman.  Yes. 

Mr.  Clark.  Says,  "Conference  with  S.  Ward,  conference  with  T. 
Thrash,  conference  with  Webb  Hubbell." 

The  Chairman.  Isn't  it  interesting  that  Hubbell  doesn't  bill  any 
time?  Did  he  bill  any  time  on  that  day? 

Mr.  Clark.  No,  sir. 

The  Chairman.  Did  he  bill  any  time  on  the  previous  day,  on  No- 
vember 20th? 

Mr.  Clark.  Not  on  this  matter,  no. 

The  Chairman.  We  see  14  phone  calls  to  Seth  Ward,  who  be- 
comes the  person  who  takes  off  this  property  involved  in  Castle 
Grande,  all  those  communications  and  billings  from  Mrs.  Clinton. 
You  understand  why  we  would  ask  this  question,  wouldn't  you? 

Mr.  Clark.  Oh,  absolutely. 

The  Chairman.  Then  the  letter  appears  to  have  been  prepared 
by  Mr.  Hubbell  who  in  this  matter  never  appears  as  the  billing 
partner,  or  his  secretary. 

Mr.  Clark.  I  haven't  seen  any  unreasonable  questions.  Senator, 
if  that's 

The  Chairman.  The  billing  partner  on  this,  on  these  occasions, 
is  who? 

Mr.  Clark.  Mrs.  Clinton. 

The  Chairman.  OK.  Any  further  questions,  Mr.  Chertoff? 

Senator  Sarbanes. 

Mr.  Ben-Veniste.  I  have  one,  not  to  put  too  fine  a  point  on  this. 
But  you  recognized,  did  you  not,  at  the  Rose  Law  Firm  that  Mr. 
Hubbell  had  done  a  great  deal  of  work  for  his  father-in-law  that 
was  not  recorded  in  the  time  records  at  the  firm? 

Mr.  Clark.  We  know  that  now,  yes. 

Mr.  Ben-Veniste.  So  if  Mr.  Hubbell,  in  fact,  drafted  this  agree- 
ment, that  would  just  be  one  more  thing? 

Mr.  Clark.  That's  correct. 

Senator  Sarbanes.  Mr.  Chairman,  as  I  understand  it,  we  are 
going  to  meet  next  Tuesday,  Wednesday,  and  Thursday. 

The  Chairman.  Next  Tuesday  and  Thursday. 

Senator  Sarbanes.  Only  Tuesday  and  Thursday? 

The  Chairman.  Yes. 

Senator  Sarbanes.  Who  will  we  be  hearing  from  on  those  days? 

The  Chairman.  Mr.  Lyon  on  Tuesday  and  Mrs.  Beverly  Bassett 
Schaffer  on  Thursday. 

Senator  Sarbanes.  On  Thursday  or  on  Tuesday? 

The  Chairman.  Thursday,  and  two  others. 

Senator  Sarbanes.  Who? 

Mr.  Chertoff.  Two  other  former  employees  of  the  savings  and 
loan  and  securities  commission,  Mr.  Handley  and  Mr.  Brady. 


520 

Senator  Sarbanes.  Is  Mr.  Lyon  the  only  person  we  are  hearing 
from  on  Tuesday? 

Mr.  Chertoff.  That's  what  we  have  planned. 

Senator  Sarbanes.  At  10  a.m.,  Mr.  Chairman? 

The  Chairman.  At  10  or  10:30  a.m. 

Senator  Sarbanes.  How  about  10  a.m.?  I  would  think  10  a.m. 

The  Chairman.  Mr.  Clark,  again,  let  me  thank  you.  I  want  to 
thank  you  for  your  straightforwardness,  for  your  candor.  This  is 
not  an  easy  situation,  you  know  the  law  firm,  through  circum- 
stances beyond  your  control,  finds  itself  in  this  situation.  So  I  want 
you  to  know  that  the  Chair  does  appreciate  what  you  have  had  to 
go  through,  and  we  certainly  appreciate  your  testimony  today. 

Mr.  Clark.  Senator,  let  me  say  I  appreciate  the  opportunity  to 
come  here.  It  is  nice  to  finally  be  talked  with  rather  instead  of  just 
talked  about. 

The  Chairman.  I  think  you  have  attempted  to  answer  our  ques- 
tions to  the  absolute  best  of  your  recollection,  that  you  have  not 
withheld  anything  from  this  Committee,  and  you  have  answered  in 
all  candor.  I  think  where  those  observations  can  be  made  about 
witnesses,  we  have  a  duty  to  try  set  that  record  straight. 

Mr.  Clark.  No,  we  understand. 

The  Chairman.  — because,  as  my  colleague  and  friend  Senator 
Sarbanes  pointed  out  many  times,  a  person  who  comes  and  who 
does  the  best  of  his  ability,  notwithstanding  I  think  that  they  may 
find  themselves  in  positions  which  are  unfair,  where  we  can  make 
judgments,  I  think  in  cases  such  as  yourself,  I  certainly  want  to 
commend  you  and  thank  you  for  your  cooperation. 

Mr.  Clark.  Thank  you.  Senator. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  also  like  to  thank  Mr. 
Clark  for  his  testimony.  In  fact  he  has  been  able  to  shed  a  great 
deal  of  light  on  some  of  these  billing  questions,  as  we  indicated  last 
week,  when  we  had  hoped  to  hear  from  him. 

I  must  say,  I  think  it  is  very  important  that  we  got  on  the  record, 
this  true  story  about  this  allegation,  that  had  such  media  currency 
about  destruction  of  documents,  an  alleged  improper  destruction  of 
documents  at  the  Rose  Law  Firm  which  gained  widespread  cur- 
rency in  the  media  for  quite  a  period  of  time,  and  which,  upon  ap- 
parently on  careful  inquiry  and  investigation,  was  just  not  the  case. 
I  mean,  these  MadisonAVhitewater  papers  were  not  being  shredded 
as  it  was  asserted  in  the  press.  I  think  it  is  very  important  that 
you  were  able  to  place  that  on  the  record. 

Mr.  Clark.  I  appreciate  your  remarks,  Senator. 

The  Chairman.  We  stand  in  recess  until  Tuesday  at  10:30  a.m. 

[Whereupon,  at  4:22  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10:30  a.m.,  on  Tuesday,  January  23,  1996.] 

[Appendix  supplied  for  the  record  follow:] 
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DAVID  •    ICcNDaL 

>202l    4j4'6  I  -13 


WILLIAMS  S  CONNOLLY 

■yAiHlNCrCN,  D  C   20005 

(202)  434-5C00 

r.\X  (202)  JJ4-5029 


BT   RSGIST3RSD    MAIL 

Jerry  C.    Jones,    Esquire 
Rose   daw   Firm 
120   East   Four-h  Street 
Llttle\Roc)c,    AH      72201 

Dear   Je 

\   iV  was  good  to  talk  to  you   today.      I   am  enclosing 
herewith   thr'ee    file    folders,    labeled:      A3*S30.1      MADISON/' GUASAKTY 
LTD.    PTNHSl<?  \Application/Bro)cerage   Actlvitles^^3530  .  2\    Madison 
Guaranty    -   KetXworth   -    (198S)      Preferred  Slsarfk  OfferingNand 
A35  30.3       MAD  ^SO^K  GUARANTY       Preferred    ?itnr:i    nfft^ring    f  f  nrnarat-P  i 
which  were   amc'h^the   late  Vincent   Foster's   riiesi      They   appear  to 
me   to   be    files   of  Rose   Law  Firm  documents.      I    thought   it  most 
appropriate   to   transmit  them  to  you,    for   retention  and  storage. 

r  wculd  be  grateful   if  you  would  confirm  for  me  the 
receipt   of   these   files. 

Best  wishes   for   a  good   Thanksgiving! 


EnclosTjres 
DEK/bb 


RS  GC0331 
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''OSE  Law  f^iRM 

»TTO«»NCT3 

■JO  e>ksT  'ouarx  •■'■ecT 
urn_c  xocx.  amkamsas  tzzoi 


^^^^-  ^..<o>  =  April    20,     138  : 


.*lr  .    C^.arlea    Hanley 

Ar<dnsas   S«curidas   Cepar'isenc 

Cne   Capital   ."-all 

little    Socx,    Arxansas         72C0i 

3e:       Auc-.cr liacicn    and    Issuancs   or   a    class   of   Prararrad 
5cacx    ay   .Macison    Guaranty,    a    idv.nqs   and 
loan  Chartered  uncer    t::e    laws   oc    tde   Stata   ai   .Arkansas 

Clear   .-tr  .    Haniey: 

Maciscn     Gaarancy,     a     Savings     and     loan     csartarea     under      tae 
laws     or     tne     State     oi     Arkansas,     canceaplaces     a     capitalization 

plan    waereoy    it    would    aucSorize    and    issue a    class    at    rr^.mrrf 

pce£erre«±.  atoooiwnicn  would  aave'^eference  aa"  to  dividendirxnd 
ajBounts  paid  *°tn- 'Iiqizxaacaoft.  Tlie  quest^ion  bas  arisen  as  to 
wnetier  an  Arkansas  csartared  Savinqs  and  loan  Association  xa.Y 
ancer  Ax)cansas  law  create,  authorize  and  issue  a  class  o£ 
arererred  stocx.  For  t::e  reasons  stated  below,  we  are  of  tie 
opinicn    tnat  a   state  ccartereo  savings   and  loan  aay  do   so. 

y"      Arkansas    statute    6751364     (1371)    provides    m   pertinent   part: 

" CDhe  Arxansas  Business  Corporation   Act,    —   as 

^  I         'aflsended,     ...    snail    be    acpilciDle    to    persacent    atocx    savings    and 

^  ^         loan    associations    created    or    operating    under     tie    provisions    or 

*«.'• //^     Act    227    of    19€3    ...    and   sucn   savings   and   loan   associations    snai- 

^      y  enjoy    tie    same    oowers    and   privileges    and   oe    subject    to    tae    same 

.^    /!     duties,      restrictions      and      liaoilities      as      otier      corporations 

'7  //  I     except    so    for    as    tae    saxae    aay    be    liaiited    or    enlarged    by    tie 

/      provisions   of   Act  227   of    136  3." 
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Mr.    Claries    Kaniey 
April   30,    L93S 
Page    2 

In  snore,  an  Aricansas  cnartered  savings  and  loan  possesses 
ail  powers  afforded  co  scoclc  corporations  anaer  cne  Aricanaas 
Business  Corporations  Act  unless  tne  Arkansas  Act  227  of  1963, 
as  amended  ("Act  227")  pronitJits  cae  exercise  of  suca  powers! 
It  is  clear  tnac  an  ArXansas  corporation  is  empowerec  to  create 
ana  issue  a  class  of  preferred  snares  of  capital  stocx  (see  Aru. 
itat.  ;^nn.  645201  (1966)  ana  64<i202  (1966)  )  .  TnerefTce,  an 
Arkansas  caartared  savings  and  loan  possessing  general  corporate 
powers  may  autnorize  and  issue  a  class  or  pceferrec  stooc  unless 
Act   227    promaits   suca    a    capitalization   plan. 

We  find  no  provisions  of  Act  227  wnicn  expressly  or 
impliedly  croniiait  tne  creation  of  a  class  of  preferred  stocic  py 
an  ADcansas  c.narterea  savings  and  loan  association-  Satner, 
there  are  ceferencas  tnrougnout  i^t  227  implying  t.nat  several 
classes,  including  a  preferred  class,  of  capital  stocic  of  an 
Aricansas  savings  anc  loan  may  exist-  ?or  an  example,  see  Arfe- 
Stat-  Ann.  67S8iCf  19  63)  wnicn  requires  tnat  t-le  oylaws  of.  tne 
state  savings  and  loan  association  describe  t.'-.e  "several  icinds 
or  classes  of  snares,  stocK  or  certificates  wnicn  it  may 
issue".  Otner  references  to  tne  existence  of  multiple  classes 
of  shares  of  an  Arxansas  savings  and  loan  association  may  be 
found    in   Aricansas   Statutes    67S«2-2   -(1363)    and    6  7  S  I£25_-(  19  3  3 )  . 

Because  the  .\r:cansas  statutes  expressly  give  to  an  Arkansas 
cnartered     savi  »nd     loan     all     of     the     powers     possessed     by     a 

corporation  unc.-.-  ;.-.e  Arxansas  Business  Corporations  Act,  wnicn 
powers  include  cne  power  to  create  and  issue  a  class  of 
prefarrea  capital  stocx,  and  because  we  find  no  express 
pronibition  in  Act  227  against  cne  creation  or  issuance  of  sucn 
a  class  of  preferrec  stocx,  we  nave  concludea  tnat  Maaison 
Guaranty's  proposea  capital isacion  plan  is  not  inconsistent  with 
ArKansas  law.  snould  you  require  furcaer  information  or. 
assistance,  pleas*  advise  Hillary  Hodnaa  Clincon  or  Kicaara 
Massey  of   this   fixsi. 

Very  truly  yours. 


"^oce    L-   ^...^ 


RNM:am 

cc:       Hon.    Beverly  Bassecc 
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A   Professicnal    Association 
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Seth   Ward 
Jim   McDougal 
Industrial    Prop^rjy 


MADJSQNGUARANTY 

P.O.  Boi  1583  •    16th  ic  Main  Slmt 
Little  Rock.  Arkanjas  72203  •   501-374^^377 


following  IS  a  summary  of  our  conversation  olf   Last 


Vou   will  purchase  all  land  north  of  145tq  St/reet 
the  utility  plants  for  $1,150,000. 

Madison  will  take  an  option  for  270  /day/s  '.o 
ptircnase  those  properties  for  $1,187,000,  plu*  accrued 
interest  on  the  loan  you  will  make  to  pKrchas^  the 
properay.  If  any  tax  consequences  should/arise  fi^r  you 
from,  ttVe  transaction.  Madison  will 


3.  \Yoti  will  have  the  present  I D<l_j!iaJLa§«^— cortTec t  the 
rent  and  ytility  payments  and  forward  the  net  proceeds 
monthly  co  Greg  Young  here.  Greg  will  then  apply  this 
income  monthly  to  the  accruing  interest  on  your  loan. 

t*.  Madison  will  provide  /ou  with  a  letter  requiring 

that  you  drive  a  prestigious  automobile  while  you  are  in 
charge  of  this  project. 

JM/ss 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  JANUARY  23,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  2:15  p.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 
Mr.  Lyon,  would  you  stand  for  the  purpose  of  taking  the  oath. 
[Whereupon,  William  C.  Lyon  was  called  as  a  witness  and,  hav- 
ing first  been  duly  sworn,  was  examined  and  testified  as  follows:] 
The  Chairman.  Thank  you,  Mr.  Lyon. 
We  will  take  any  statement  that  you  want  to  make. 

SWORN  TESTIMONY  OF  WILLIAM  C.  LYON 
FORMER  MEMBER,  ARKANSAS  STATE  BANK  BOARD 

Mr.  Lyon.  Senator,  I  do  not  wish  to  make  a  statement. 

The  Chairman.  I  have  a  statement  that  I'm  going  to  make,  then. 

Last  Thursday,  the  Committee  heard  testimony  from  Carolyn 
Huber,  Special  Assistant  to  the  President,  about  Ms.  Huber's  dis- 
covery of  the  Rose  Law  Firm  billing  records  in  the  Book  Room  of 
the  President  and  Mrs.  Clinton's  private  residence  at  the  White 
House. 

Ms.  Huber's  testimony  raised  some  very  serious  questions  that 
this  Committee  will  examine  in  the  coming  weeks.  Ms.  Huber  testi- 
fied that  she  found  these  billing  records  on  the  table  in  the  center 
of  the  Book  Room  at  the  White  House  residence  and  that  the 
records  were  in  plain  view. 

Ms.  Huber  also  testified  that  access  to  the  Book  Room  is  limited 
to  the  President,  Mrs.  Clinton,  the  Clinton's  overnight  guests,  Ms. 
Huber,  Patricia  Marshall,  the  First  Lady's  personal  assistant,  and 
a  number  of  maids  and  butlers. 

Perhaps  even  more  troubling,  Ms.  Huber  testified  that  the  rec- 
ords were  not  in  the  Book  Room  just  days  prior  to  their  initial  dis- 
covery in  August  of  1995.  It  is  important  to  remember  that  this 
Committee  was  conducting  Whitewater  hearings  in  August  1995. 

(535) 


536 

Did  someone  leave  these  records  out  in  the  Book  Room?  Were  the 
records  left  out  intentionally  or  inadvertently? 

These  Rose  Law  Firm  billing  records  are  very  important.  They 
document  the  nature  and  the  extent  of  Mrs.  Clinton's  legal  work 
for  the  Madison  Guaranty  S&L  during  1985  and  1986.  Madison  is 
the  corrupt  S&L  at  the  center  of  the  Whitewater  matter.  This  S&L 
was  owned  by  Jim  McDougal,  the  Clintons'  business  partner  in  the 
Whitewater  real  estate  project. 

This  Committee  will  now  look  into  who  obtained  these  billing 
records  from  the  Rose  Law  Firm  during  the  1992  Presidential  cam- 
paign, why  were  the  records  obtained,  and  who  saw  these  records. 
The  Committee  will  try  to  follow  the  chain  of  custody  of  these  bill- 
ing records  to  Washington,  who  brought  the  billing  records  from 
Arkansas  to  Washington,  were  the  records  stored,  and  where  were 
they  stored? 

These  records  were  subpoenaed  by  the  Independent  Counsel,  the 
RTC,  and  this  Committee.  These  records  have  been  sought  by  in- 
vestigators for  2  years.  Why  were  the  records  not  turned  over  soon- 
er? Were  they  hidden  at  the  White  House?  We  will  investigate 
whether  anyone  defied  this  Committee's  subpoena.  The  American 
people  have  a  right  to  know. 

The  Committee  will  depose  Ms.  Marshall  and  others  who  had  ac- 
cess to  the  Book  Room  in  August  1995.  We  will  also  depose  the 
lawyers  involved  in  the  search  for  these  records.  The  White  House 
has  also  promised  to  provide  the  Committee  with  a  log  of  visitors 
to  the  third  floor  of  the  White  House  during  the  early  part  of  Au- 
gust 1995. 

I'm  particularly  troubled  by  the  fact  that  the  records  contain  the 
handwritten  notes  of  former  White  House  Deputy  Counsel  Vincent 
Foster.  These  notes  appear  to  be  written  to  Mrs.  Clinton.  One  note 
from  Foster,  for  example,  reads:  "HRC,  I  believe  there  was  a  subse- 
quent bill." 

This  Committee  will  try  to  find  out  if  these  records  were  taken 
from  Mr.  Foster's  office  on  the  night  of  his  death.  As  the  Commit- 
tee will  recall.  Secret  Service  Officer  Henry  O'Neal  testified  that  on 
the  night  of  Mr.  Foster's  death,  he  saw  Mrs.  Clinton's  Chief  of 
Staff,  Margaret  Williams,  remove  file  folders  from  the  Foster  office. 

The  Committee  is  now  moving  into  the  Arkansas  phase  of  the 
Committee's  public  hearings.  The  vast  majority  of  the  matters  that 
we  have  examined  so  far  have  involved  events  that  occurred  after 
January  20,  1993,  when  Bill  Clinton  took  office  as  President.  There 
are  also  serious  questions  regarding  events  that  occurred  in  Arkan- 
sas in  the  1980's  when  Bill  Clinton  was  Governor. 

Senate  Resolution  120  authorizes  the  Committee  to  examine 
these  matters.  The  Committee  will  examine  the  operations  of  Madi- 
son S&L.  The  failure  of  Madison  cost  taxpayers  $60  million.  We'll 
try  to  find  out  if  Jim  McDougal,  the  Clintons'  Whitewater  partner, 
improperly  diverted  Madison  funds  to  himself  and  others?  Did  any 
of  this  money  find  its  way  into  the  Whitewater  real  estate  project 
in  which  the  McDougals  and  the  Clintons  were  partners?  Did  the 
Clintons  know  that  McDougal  misused  Madison  funds? 

The  Clintons  and  McDougals  were  supposed  to  be  50/50  partners 
in  Whitewater.  That  means  that  the  Clintons  and  the  McDougals 
were  supposed  to  share  equally  in  any  profits  or  losses.  But  we  now 
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know  that  the  McDougals  put  far  more  money  into  Whitewater 
than  the  CUntons.  In  fact,  until  mid- 1986,  the  McDougals  put  more 
than  $158,000  into  Whitewater  while  the  Clintons  only  put,  at 
most,  $35,000  into  this  supposedly  50/50  investment. 

This  Committee  will  investigate  whether  Governor  Clinton  pro- 
vided any  special  benefits  to  Jim  McDougal  or  Madison.  Did  Jim 
McDougal  obtain  improper  influence  with  the  Governor  or  his  ad- 
ministration? What  did  McDougal  give  the  Clintons  and  what  did 
he  get  in  return?  These  are  important  questions  and  the  American 
people  have  a  right  to  know  the  answers. 

In  the  coming  weeks,  we  will  also  examine  the  Rose  Law  Firm's 
representation  of  both  Madison  and  the  RTC.  Senior  partners  at 
the  Rose  Law  Firm  included  Hillary  Rodham  Clinton,  Webster 
Hubbell,  and  Vincent  Foster. 

We  now  know  from  the  Rose  billing  records  that  the  Rose  Firm 
was  extensively  involved  in  a  Madison  real  estate  project  called 
Castle  Grande.  The  Castle  Grande  project  ultimately  cost  the 
American  taxpayers  almost  $4  million. 

Mrs.  Clinton  billed  Madison  for  more  than  a  dozen  conferences 
with  Mr.  Seth  Ward,  the  Madison  employee  who  was  the  straw 
purchaser  of  part  of  the  land  for  this  project.  Mr.  Ward  is  Mr.  Web- 
ster Hubbell's  father-in-law.  Bank  regulators  have  described  this 
transaction  involving  Mr.  Ward  as  a  sham  purchase  that  was  struc- 
tured to  evade  regulations  limiting  how  much  Madison  could  invest 
in  real  estate. 

Last  Thursday,  Ronald  Clark,  the  Chief  Operating  Officer  of  the 
Rose  Firm,  testified  that  the  billing  records  indicated  that  Mrs. 
Clinton  performed  14  V2  hours  of  unexplained  work  on  Castle 
Grande  in  addition  to  over  7  hours  of  work  that  was  described  in 
the  records.  In  total,  Mrs.  Clinton  apparently  billed  Madison  for 
more  than  21  hours  of  work  on  Castle  Grande. 

Hillary  Clinton  billed  more  time  to  the  Castle  Grande  project 
than  any  other  lawyer  at  the  law  firm.  This  Committee  will  exam- 
ine what  legal  work  Mrs.  Clinton  performed  on  the  Castle  Grande 
project.  What  did  she  know,  if  anything,  about  the  sham  nature  of 
the  deal. 

As  we  go  forward,  the  Committee  will  also  investigate  Capital 
Management  Services  and  its  President,  David  Hale,  a  former  Ar- 
kansas Judge.  Hale  has  publicly  charged  that  Governor  Clinton 
pressured  him  to  make  a  small  business  loan  of  $300,000  that  was 
used  in  part  to  prop  up  Whitewater.  Did  this  happen? 

This  Committee  is  committed  to  completing  this  investigation  as 
promptly  as  possible.  We  have  been  slowed  by  disputes  with  the 
White  House  and  other  parties  over  the  production  of  documents. 
We  have  seen,  in  the  past  month,  the  mysterious  discovery  of  the 
Rose  billing  records  in  the  White  House  residence.  We  expect  and 
deserve  more  cooperation  going  forward. 

Finally,  I  wish  to  pledge  to  the  Members  of  this  Committee  on 
both  sides  of  the  aisle  that  we  will  conduct  this  inquiry  in  a  fair, 
even-handed,  and  impartial  manner.  That  is  what  the  American 
people  want,  expect,  and  deserve. 

Senator  Sarbanes. 
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OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  I  would  just  make  a  couple  of 
brief  observations. 

Conducting  the  hearing  in  a  fair,  even-handed,  and  impartial 
manner  requires  getting  the  facts  first  and  making  the  judgments 
later.  It  requires  not  taking  allegations  and  putting  them  forward 
as  having  been  established  and  then  having  hearings  and  receiving 
factual  testimony  that  disproves  the  allegations  or  shows  there's  no 
substance  for  making  them.  I  have  consistently  asserted  that  that's 
essential  to  the  work  of  this  Committee,  and  I  regret  that  it  has 
been  departed  from  and  increasingly  seems  to  be  departed  from. 

So  I  think  it  is  very  important  that  we  move  into  the  Arkansas 
phase  having  essentially  or  substantially  completed  both  the  Foster 
paper  phase  and  the  Washington  phase  of  this  inquiry,  that  we 
keep  that  in  mind.  Otherwise,  I  don't  think  that  the  hearings  will 
be  seen  as  valid  and  I  think  a  growing  sentiment  will  develop  in 
the  country  that  this  is  a  political  exercise.  I,  for  one,  would  not 
like  to  see  that  take  place.  But  I  am  increasingly  concerned  that 
that  is,  in  effect,  what  will  transpire.  I  think  it  is  very  important 
for  the  Committee  to  move  with  vigor  and  expedition  in  conducting 
these  inquiries. 

The  Iran-Contra  Committee  completed  its  hearings  within  7 
months  after  it  was  established,  and  in  the  last  month,  it  held  21 
hearings  in  a  1-month  period. 

This  Committee  has,  on  occasion,  conducted  itself  at  that  pace, 
rather  than  at  a  more  leisurely  pace,  and  I  think  it  imperative  that 
the  Committee  undertake  to  do  that,  particularly  in  view  of  the 
fact,  as  I  understand  it,  that  the  Senate  is  not  going  to  be  in  ses- 
sion for  voting  virtually  through  the  month  of  February  which,  of 
course,  would  mean  Members  would  not  have  to  compete  with 
other  legislative  requirements.  We  would  be  in  a  position  to  move 
expeditiously  with  respect  to  the  work  of  this  Committee.  I  think 
it  is  imperative  that  we  do  so. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Lyon,  I  understand  that  you  had  some  difficulty  getting  here 
from  Little  Rock,  and  I  appreciate  the  fact  that  you  were  able  to 
make  it  notwithstanding  I  guess  the  weather  problem  for  the  air- 
planes. 

Mr.  Lyon.  Yes,  sir,  we  had  difficulty.  I  would  appreciate  it  if  they 
have  any  more  statements  of  length  that  they  allow  me  to  get  my 
attorney  off  the  timeclock  first. 

[Laughter.] 

Mr.  Chertoff.  We're  going  to  go  right  to  the  questions. 

I  ask  you,  Mr.  Lyon,  to  move  the  microphone  a  little  bit  closer 
so  that  we  can  hear  you. 

Mr.  Lyon,  what  is  your  business  background,  your  profession? 

Mr.  Lyon.  I  am  the  manager  of  a  small  manufacturing  plant  for 
a  large  company;  I  am  also  the  Mayor  of  Fordyce,  Arkansas;  and, 
I  also  own  a  small  lumber  or  plywood  yard. 

Mr.  Chertoff.  Back  in  the  late  1970's  and  early  1980's,  did  you 
come  to  know  a  man  by  the  name  of  James  McDougal? 

Mr.  Lyon.  I  knew  James  McDougal  back  between  1954  and  1958 
at  the  University  of  Arkansas  at  Fayetteville. 
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Mr.  Chertoff.  In  the  early  1970's  and  early  1980's,  did  you  have 
business  dealings  with  Mr.  McDougal? 

Mr.  Lyon.  In  the  1970's,  I  would  not  think  so.  In  the  1980's,  yes. 

Mr.  Chertoff.  What  were  those  business  dealings? 

Mr.  Lyon.  The  business  dealings  were  that,  number  one,  he  was 
a  real  estate  developer.  He  had  a  place  named  Maple  Creek,  at- 
tempted to  log  Maple  Creek  or  cut  the  timber.  Castle  Grande  did 
cut  the  timber,  selectively  cutting  there,  also  banked  at  Madison 
Guaranty.  And  other  than  that,  I  really  can't  think  of  any  business 
dealings  that  I  really  had  with  him.  I  was  offered  a  great  many. 

Mr.  Chertoff.  Let  me  ask  you,  in  the  1980's,  did  you  get  ap- 
pointed to  the  Arkansas  State  Bank  Board? 

Mr.  Lyon.  Yes,  sir,  I  did. 

Mr.  Chertoff.  How  did  that  come  about? 

Mr.  Lyon.  Mr.  McDougal  called  me,  literally  out  of  the  blue,  and 
asked  if  I  would  be  on  the  Arkansas  State  Bank  Board.  I  owned, 
well,  the  smallest  bank  in  Arkansas  and  I  said  yes. 

Mr.  Chertoff.  Was  he  then  in  the  Governor's  office  as  a  staff 
person? 

Mr.  Lyon.  He  was  the  top  aide  of  Governor  Clinton. 

Mr.  Chertoff.  Can  you  describe  for  us  what  the  Arkansas  State 
Bank  Board  does?  What  it  was  back  in  the  1980's? 

Mr.  Lyon.  The  Arkansas  State  Bank  Board  basically  advises  the 
Bank  Commissioner.  They  vote  on  various  branches.  Some  regula- 
tions I  believe  that  the  Bank  Commissioner  brings  up.  I  have  seen 
them,  in  all  honesty,  argue  all  day  when  two  banks  get  into  it  in 
the  same  town,  about  if  a  bank  was  3  feet  too  close  to  the  other 
bank.  You  get  into  those  kind  of  things  on  commissions.  But  basi- 
cally they  advise  the  Bank  Commissioner,  they  are  an  arm  of  the 
Bank  Commissioner. 

Mr.  Chertoff.  When  Mr.  McDougal  called  to  offer  you  this  posi- 
tion, did  you  get  appointed? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  Before  you  actually  got  the  appointment,  did  you 
talk  to  Governor  Clinton  at  all? 

Mr.  Lyon.  No,  sir. 

Mr.  Chertoff.  So  the  only  person  you  spoke  to  about  getting  the 
appointment  was  Mr.  McDougal? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  Am  I  right  that  you  served  during  Governor  Clin- 
ton's first  term,  then  through  Governor  White's  term,  and  then  into 
Governor  Clinton's  second  term? 

Mr.  Lyon.  I  believe  that's  correct,  yes. 

Mr.  Chertoff.  Did  you  serve  out  the  full  second  term  of  Gov- 
ernor Clinton? 

Mr.  Lyon.  No,  sir. 

Mr.  Chertoff.  How  did  you  come  to  leave  the  Bank  Board? 

Mr.  Lyon.  Governor  Clinton  asked  me  to  resign. 

Mr.  Chertoff.  Tell  us  what  were  the  conversations  that  led  up 
to  Governor  Clinton  asking  you  to  resign? 

Mr.  Lyon.  With  Governor  Clinton? 

Mr.  Chertoff.  First  with  Mr.  McDougal. 

Mr.  Lyon.  With  Mr.  McDougal? 

Mr.  Chertoff.  Yes. 
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Mr.  Lyon.  Mr.  McDougal  came  over  to  a  place  of  business  that 
I  owned.  Now  this  is  a  long  time  ago. 

Mr.  Chertoff.  Let  me  just  help  you  with  the  dates.  This  is  dur- 
ing Grovemor  Clinton's  second  term  so  it  would  be  some  time  in 
1983  or  1984,  right? 

Mr.  Lyon.  That  would  be  correct. 

Mr.  Chertoff.  So  in  this  period  of  time,  tell  us  about  Mr. 
McDougal,  what  happened? 

Mr.  Lyon.  He  implied,  when  he  said  we  want  you  to  resign  from 
the  Bank  Board  and  go  on  some  savings  and  loan  board,  that  Mrs. 
Clinton  was  handling  the  deal,  that  he  didn't  think  that  he  would 
have  any  trouble  on  his  stock  offering,  and  he  said  Bill  wants  to 
make  sure  that  we  get  it  through. 

Mr.  Chertoff.  Who  did  you  understand  Bill  to  be? 

Mr.  Lyon.  Sir? 

Mr.  Chertoff.  You  mentioned  Bill,  whom  did  you  understand 
Bill  to  be? 

Mr.  Lyon.  That  would  have  been  the  President  of  the  United 
States,  Bill  Clinton. 

Mr.  Chertoff.  Then  the  Governor? 

Mr.  Lyon.  Then  the  Governor. 

Mr.  Chertoff.  Can  you  take  us  back,  just  so  we  understand 
step-by-step.  Mr.  McDougal  met  you,  he  came  to  the  bank  or  met 
you  some  place? 

Mr.  Lyon.  He  met  me  at  the  brewery. 

Mr.  Chertoff.  That's  a  brewery  that  you  operate? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  What  did  he  tell  you  about  his  stock  deal  involv- 
ing Madison  Guaranty  Savings  &  Loan? 

Mr.  Lyon.  Jim  McDougal  had  a  stock  deal  in  order  to  raise  cap- 
ital for  his  savings  and  loan,  which  was  Madison  Guaranty.  In 
talking  to  him  before  this,  my  understanding  was  that  Mrs.  Clinton 
was  doing  the  work  for  him,  the  legal  work,  and  that  they  had  to 
get  it  through  in  a  hurry  because  the  bank  was  really  out  of  cap- 
ital. And  capital  is  simply  stored  bonds  which  supports  a  bank,  and 
you  have  to  have  them  in  a  savings  and  loan,  and  it  was  growing 
too  fast. 

I'm  not  answering  your  question.  Repeat  it. 

Mr.  Chertoff.  You  were  starting  to  answer  the  question.  Mr. 
McDougal  told  you  that  he  had  some  need  to  raise  money  for  the 
bank  by  issuing  stock. 

Mr.  Lyon.  Right.  It  was  a  preferred  stock  issue.  But  the  funny 
thing  to  me  about  the  whole  thing  is,  as  I  remember  it,  and  I  don't 
remember  too  much  about  it,  it  seemed  that  it  was  a  preferred 
stock  issue,  but  that  he  would  still  maintain  absolute  control  of  the 
bank  or  ownership. 

Mr.  Chertoff.  So  what  he  wanted  to  do  was  issue  stock  so  that 
he  would  get  money  in  from  investors,  but  he  would  have  control 
of  the  bank,  he  would  still  have  the  voting  control? 

Mr.  Lyon.  As  I  understood  it. 

Mr.  Chertoff.  Now,  Mr.  McDougal  also  explained  to  you  that  he 
had  Mrs.  Clinton  involved  in  some  way,  or  some  relationship  with 
Mrs.  Clinton  involving  this  plan  of  his? 
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Mr.  Lyon.  He  explained  to  me,  several  times,  that  Mrs.  Clinton 
was  on  retainer  through  Madison  Guaranty. 

Mr.  Chertoff.  What  did  he  ask  you,  in  particular,  to  do  in  con- 
nection with  this  interest  he  had  in  issuing  stock? 

Mr.  Lyon.  He  expected  me  to  go  on  whatever  board  it  was  and 
to  help  or  to  assist  them  in  getting  the  stock  issue  through  the 
Commission. 

Mr.  Chertoff.  Would  that  have  been  the  Arkansas  Savings  & 
Loan  or  Arkansas  Securities  Commission,  the  Savings  and  Loan 
Board? 

Mr.  Lyon.  I  do  not  know,  but  I  would  think  that  it  would  be  the 
State  Savings  and  Loan  Board,  not  the  Securities  Commission. 

Mr.  Chertoff.  Was  it  your  understanding  that  Mr.  McDougal 
wanted  you  to  go  on  that  board,  the  Savings  and  Loan  Board,  from 
the  Bank  Board,  for  the  specific  purpose  of  voting  to  approve  his 
issuance  of  preferred  stock? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  What  did  you  say  to  him  when  he  asked  you  to 
do  that? 

Mr.  Lyon.  I  told  him  not  "no,"  but  "hell  no." 

Mr.  Chertoff.  Why  did  you  tell  him  "hell  no"? 

Mr.  Lyon.  Not  that  I'm  all  that  honorable. 

[Laughter.] 

It  made  me  mad  that  he  would  think  that  I  would  vote  the  way 
that  he  told  me  to.  At  that  time,  I  was  a  banker,  and  bankers  and 
I>eople  that  run  savings  and  loans  really  do  not  like  each  other.  It's 
a  different  field  entirely.  And  last  is  the  stock  issue  itself  just 
didn't  sound  kosher,  didn't  sound  right. 

Mr.  Chertoff.  What  didn't  sound  right  about  it? 

Mr.  Lyon.  What  didn't  sound  right  about  it  was  the  fact,  you 
know,  you  bought  stock,  what  did  you  get?  He  still,  according  to 
what  I  knew,  controlled  the  bonds  completely  and  had  control  of 
Madison  Guaranty  completely.  The  common  stockholders  that 
would  have  been  there,  they  could  have  been  cut  out  entirely  divi- 
dend-wise. 

Mr.  Chertoff.  So  one  of  the  problems  you  saw  with  this  was 
that  it  would  hurt  the  regular  stockholders  of  the  bank,  the  people 
who  would  get  the  stock,  because  they  wouldn't  have  control  over 
what  the  savings  and  loan  did? 

Mr.  Lyon.  That  was  one  of  the  problems  with  that.  But  in  all 
honesty,  the  reason  that  I  answered  like  I  did  was  the  fact  that  he 
thought  that  I  would  do  his  bidding. 

Mr.  Chertoff.  When  you  told  Mr.  McDougal  that  you  would  not 
agree  to  do  what  he  wanted,  you  would  not  transfer  from  the  Bank 
Board  to  the  Savings  and  Loan  Board,  what  did  he  say  to  you? 

Mr.  Lyon.  He  asked  me  to  resign. 

Mr.  Chertoff.  From  the  Bank  Board? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  Did  he  tell  you  why  he  wanted  you  to  resign  from 
the  Bank  Board? 

Mr.  Lyon.  I  told  him,  you  know,  it  surprised  me,  and  I  said, 
"Jim,  you  can't  ask  me  to  resign.  You're  not  with  the  State  any- 
more." And  he  said,  "Well,  I'll  have  Bill  ask  you  to  resign."  I  said, 
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"Well,  he's  the  Grovemor,  and  if  he  asks  me  to  resign,  I  will  resign." 
I  honestly  didn't  believe  that  it  would  ever  happen. 

Mr.  Chertoff.  What  happened? 

Mr.  Lyon.  He  called  and  asked  me  to  resign. 

Mr.  Chertoff.  When  you  say  he  called  and  asked  you  to  resign, 
you  mean  the  Governor  called  and  asked  you  to  resign? 

Mr.  Lyon.  Correct. 

Mr.  Chertoff.  About  how  long  after  your  conversation  with  Mr. 
McDougal  did  it  take  for  the  Governor  to  call  and  ask  for  your  res- 
ignation? 

Mr.  Lyon.  Within  2  months. 

Mr.  Chertoff.  What  did  the  Governor  say  to  you  when  he  called 
you  up  and  asked  for  your  resignation? 

Mr.  Lyon.  He  thanked  me  for  the  fine  and  honorable  work  I  had 
done  for  the  State  of  Arkansas.  He  was  as  nice  a  man  and  a  gen- 
tleman as  you  have  ever  talked  to.  I  tried  to  be  a  gentleman  too. 

Mr.  Chertoff.  Mr.  Lyon,  in  the  conversation  you  had  with  Gov- 
ernor Clinton,  when  he  asked  you  to  resign,  did  he  mention  Jim 
McDougal? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  What  did  he  say  about  Jim  McDougal? 

Mr.  Lyon.  He  started  by  saying  that  Jim  told  me  that  if  I  asked 
you  to  resign,  that  you  would  resign,  I  really  do  need  the  appoint- 
ment. He  did  not  say  why,  I  did  not  ask  why. 

Mr.  Chertoff.  In  this  conversation  with  Governor  Clinton,  after 
he  mentioned  to  you  that  he  had  spoken  to  Jim  about  your  resigna- 
tion, he  asked  you  to  resign  and  you  agreed? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Now,  I  want  to  go  back  to  the  conversation  you 
had  with  Mr.  McDougal  when  he  first  approached  you  about  going 
over  to  the  Savings  and  Loan  Board  to  vote  on  the  issuance  of  pre- 
ferred stock  for  Madison  Guaranty  Savings  &  Loan.  You  said  ear- 
lier in  your  testimony  that  he  not  only  mentioned  Mrs.  Clinton  as 
being  on  retainer  for  him,  but  he  also  mentioned  Bill,  meaning 
Grovernor  Clinton,  in  that  conversation.  What  did  he  say  to  you 
about  Governor  Clinton  in  that  conversation? 

Mr.  Lyon.  He  told  me  that  a  gentleman  from  Augusta,  Arkansas, 
had  given  him  a  large  contribution,  and  he  mentioned  the  amount, 
and  the  amount  was  $50,000,  and  he  needed  to  appoint  him  to  the 
Bank  Board.  In  all  honesty,  I  didn't  necessarily  believe  that.  I  was 
taking  everything  with  a  grain  of  salt.  It  may  have  happened,  it 
may  not  have.  I  did  not  know  who  he  appointed  to  the  Bank  Board. 

Mr.  Chertoff.  This  is  what  McDougal  told  you  in  connection 
with  who  your  replacement  was  going  to  be  on  the  Bank  Board? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  When  Mr.  McDougal  first  came  to  you  and  indi- 
cated to  you  that  he  wanted  to  have  you  switch  over  to  the  Savings 
and  Loan  Board,  you  said  no.  And  then  he  said  well,  in  that  case, 
you  are  going  to  have  to  resign.  You  indicated  you  really  didn't  ex- 
pect that  the  Governor  would  call  you  up  and  ask  you  to  resign? 

Mr.  Lyon.  Not  in  my  wildest  dreams,  really. 

Mr.  Chertoff.  What  was  your  reaction  when  you  got  the  call? 

Mr.  Lyon.  I  was  disappointed,  a  little  bit  hacked,  mainly  it  dis- 
turbed me. 
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Mr.  Chertoff.  What  disturbed  you? 

Mr.  Lyon.  That  it  was  the  Governor  of  the  State  of  Arkansas. 
And  I'm  not  sure  why  he  asked  me  to  resign. 

Understand,  I  never  saw  Governor  Clinton  or  Bill  Clinton  and 
Jim  McDougal  ever  talk.  I'm  just  telling  you  what  happened.  But 
it  disturbed  me  that  it  probably  did  happen  the  way  that  Jim 
McDougal  said  that  it  was  going  to. 

Mr.  Chertoff.  I'm  going  to  ask  that  we  put  up  on  the  overhead 
a  document  marked  DKSN  13314.  It's  a  2-page  document  from  the 
Governor's  office  and  it's  undated.  It's  to  a  Jane,  and  it  says,  "Re: 
November/December  Appointments."  I  would  like  to  go  to  the  sec- 
ond page,  there's  a  list  of  items  on  it.  The  second  page  also  has  the 
number  "5"  circled,  and  it's  written  there,  "Banking  Board — ask 
McDougal." 

I  know  you  have  never  seen  this  document  before,  Mr.  Lyon.  I'm 
not  putting  this  up  for  the  benefit  of  the  Committee  to  see  that  we 
have  a  document  in  the  file  in  the  Governor's  office  that  does  cor- 
roborate and  confirm  Mr.  Lyon's  impression  of  Mr.  McDougal's  re- 
lationship and  abilities  with  respect  to  the  Banking  Board.  I  would 
like  to  ask  you,  Mr.  Lyon,  to  focus  your  attention  to  the  period  you 
were  on  the  Bank  Board.  Were  you  familiar  with  a  bank  known  as 
the  Bank  of  Kingston? 

Mr.  Lyon.  With  a  bank  known  as  the  Bank  of  Kingston? 

Mr.  Chertoff.  Yes,  a  bank  owned  by  Mr.  McDougal. 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  What  did  you  know  the  name  of  that  bank  to  be? 
Not  the  Madison  Guaranty  Savings  &  Loan,  now,  I'm  talking  about 
the  bank? 

Mr.  Lyon.  The  Bank  of  Kingston? 

Mr.  Chertoff.  Yes. 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  You  also  know  at  some  time  that  bank  was  re- 
named Madison  Bank  and  Trust? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  When  you  were  on  the  State  Bank  Board,  did  you 
come  to  learn  that  there  were  some  problems  with  some  of  the 
loans  being  made  at  McDougal's  bank,  the  Bank  of  Kingston,  about 
a  Cease  and  Desist  Order? 

Mr.  Lyon.  May  I  go  back,  briefly? 

Mr.  Chertoff.  Sure. 

Mr.  Lyon.  Well,  after  I  was  appointed  to  the  Bank  Board,  Mr. 
McDougal  called  me  and  said  that  he  had  an  opportunity  to  buy 
the  Bank  of  Kingston,  which  was  in  the  northwest  part  of  the 
State,  and  did  I  think  that  he  would  do  all  right  in  banking.  I  told 
him,  yes,  I  thought  he'd  do  real  well.  Which  means  I'll  never  be  a 
consultant,  I  guess,  the  way  things  have  turned  out. 

Mr.  Chertoff.  I  don't  know,  maybe  you  will  be. 

Mr.  Lyon.  Right. 

At  that  time,  or  some  time  right  after  that — it  was  in  Madison 
County,  that's  where  the  bank  or  the  Madison  name  came  from — 
I  do  remember  vaguely  that  that  was  the  name  of  the  bank,  but 
I  think  of  it  as  the  BarJc  of  Kingston. 
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Mr.  Chertoff.  Did  you  learn,  while  you  were  at  the  Bank  Board, 
that  there  was  a  Cease  and  Desist  Order  that  went  out  against 
that  bank,  the  Bank  of  Kingston? 

Mr.  Lyon.  Right.  The  reason  I  went  back  a  little  bit,  at  the  Bank 
Board,  after  he  called  me  and  I  realized  they  had  bought  it,  I  asked 
someone  either  on  the  Bank  Board  or  one  of  the  examiners  or 
someone,  right  before  the  meeting,  how  they  were  doing?  He  told 
me,  do  you  know  that  they're  under  a  Cease  and  Desist  Order,  and 
I  told  hum,  no,  I  did  not,  and  asked  why;  and  he  told  me  why.  So 
I  did  know  of  it,  but  not  very  much.  I  have  never  seen  a  Cease  and 
Desist  Order. 

Mr.  Chertoff.  What  did  you  get  told  about  why  Mr.  McDougal's 
bank  was  under  a  Cease  and  Desist  Order? 

Mr.  Lyon.  My  understanding  was  unsecured  loans,  out-of-terri- 
tory  loans,  and  really  too  many  politicians. 

Mr.  Chertoff.  What  do  you  mean  by  an  out-of- territory  loan? 

Mr.  Lyon.  An  out-of-territory  loan,  you  might  say  that  it's  illegal 
according  to  bank  policy  or  laws.  They  draw  a  circle  and  within 
that  circle  you  are  supposed  to  make  any  loans;  not  outside  the  cir- 
cle. There  are  instances  that  are  forgiven,  and  I  think  it's  more  of 
a  policy  than  anything,  but  when  they  draw  that  circle  they  pretty 
much  stay  with  it  and  some  of  those  loans  were  way  out  of  the  ter- 
ritory of  a  small  bank. 

Mr.  Chertoff.  Now  in  describing  some  of  these  improper  loans 
and  those  out-of-territory  or  too  many  unsecured  loans,  you  indi- 
cated that  a  large  number  of  loans  were  going  to  politicians.  Was 
there  anybody  in  particular,  or  any  individuals  in  particular  whose 
names  you  heard  as  being  people  who  received  these  kinds  of 
loans? 

Mr.  Lyon.  Bill  Clinton,  Jim  Guy  Tucker,  and  Senator  Fulbright. 

Mr.  Chertoff.  I  am  going  to  ask  that  we  put  up  on  the  Elmo 
now  what  has  been  marked  as  Bates  number  VCH367  through  373, 
which  is  a  copy  of  a  notice  of  charges  and  of  hearing,  of  the  FDIC 
against  Madison  Bank  and  Trust. 

In  particular,  on  the  second  page,  I'd  like  to  refer  the  Committee 
to  paragraph  b.  This  is  a  list  of  essentially  charges  of  unsafe  and 
unsound  banking  practices  by  that  bank.  They  describe,  for  exam- 
ple, an  excessive  and  disproportionately  large  volume  of  loans  to 
borrowers  residing  or  conducting  business  outside  of  its  defined 
trade  area,  many  of  which  have  been  granted  without  protective 
collateral,  are  lacking  in  supporting  technical  documentation,  and 
some  of  which  represent  poor  credit  risks.  Is  that  your  understand- 
ing of  what  you  have  been  referring  to  as  "out-of-territory  loans"? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  Now,  I  would  like  to  turn  to  VCH371  and  put  it 
up  on  the  Elmo.  Mr.  Lyon,  you  should  have  a  copy  of  this  that  we 
put  before  you  if  you  care  to  look  at  it.  It's  also  up  on  the  screen. 

It  lists,  as  another  element  of  concern,  that  the  bank  has  ex- 
tended credit  to  affiliated  organizations — Flowerwood  Farms,  Great 
Southern  Land  Company,  Kings  River  Land  Company,  Madison 
Guaranty  Savings  &  Loan  Association,  Madison  Properties,  Park 
Place,  and  Whitewater  Development  Company,  which  do  not  meet 
collateral  requirements  and/or  exceed  the  limitations  provided  by 
the  applicable  law. 
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Let  me  ask  you,  Mr.  Lyon,  had  you  ever  heard  of  Whitewater  in 
particular  in  connection  with  the  regulatory  Cease  and  Desist 
Order  at  Madison  Bank  and  Trust? 

Mr.  Lyon.  No. 

Mr.  Chertoff.  I  would  also  like  to  direct  the  Committee's  atten- 
tion in  the  record  to  a  document  which  is  a  June  5,  1984  document 
received  from  the  State  Bank  Department.  I  don't  believe  it  has  a 
Bates  number.  It  is  a  June  1984  progress  report.  It  is  addressed 
to  Marlin  Jackson  who  I  guess  was  the  State  Bank  Commissioner 
during  part  of  the  time  you  were  at  the  Bank  Board? 

Mr.  Lyon.  Mr.  Marlin  Jackson  was  the  State  Bank  Commis- 
sioner part  of  the  time. 

Mr.  Chertoff.  This  is  a  document  that,  of  course,  is  after  the 
Cease  and  Desist  Order  was  in  effect  and  it  relates  the  progress 
of  the  bank  in  clearing  out  some  of  these  loans  that  were  adversely 
classified  zissets,  loans  to  borrowers  residing  outside  the  bank's  nor- 
mal trade  territory. 

I  would  hke  to  direct  the  Committee's  attention  to  the  first  page 
of  the  attachment.  There  are  several  pages  of  loans.  In  particular, 
at  page  15,  there  is  a  loan  listed  to  Hillary  Rodham  of  Little  Rock, 
that  is  listed  as  of  June  1984,  as  being  paid  off. 

Senator  Sarbanes.  What  was  the  question  that  he  was  supposed 
to  answer? 

Mr.  Chertoff.  Have  you  seen  this  document  before  or  any  docu- 
ments like  it? 

Mr.  Lyon.  No. 

Senator  Boxer.  Mr.  Chairman,  can  we  get  a  copy  of  these,  be- 
cause I  can't  see  it  on  the  machine.  It's  too  small  printing  for  me. 

The  Chairman.  Certainly,  I  think  we  can  provided  the  Minority 
with  them,  so  if  you  would  hand  them  out  to  the  Members. 

Senator  Boxer.  Great. 

Senator  Murkowski.  Do  we  have  them  on  this  side? 

Mr.  Chertoff.  I'll  make  sure  everybody  has  a  copy. 

The  Chairman.  That's  page  15. 

Mr.  Chertoff.  Now,  Mr.  Lyon,  I  would  like  to  direct  your  atten- 
tion to  something  else  in  the  time  I  have  left  for  this  opening  exam- 
ination. You  mentioned  that  Mr.  Jackson  served  as  Commissioner 
during  the  p>eriod  of  time  that  you  served  on  the  Bank  Board.  You 
left  the  Bank  Board  during  Mr.  Clinton's  second  term,  correct? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Jackson  continued  on  after  you  had  left? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  I'd  like  to  show  you  a  letter  we  received,  DKSN 
28363.  It  is  a  letter  that  was  written  after  you  had  left  the  Bank 
Board.  I  want  to  make  it  clear  to  you  so  this  is  not  something  you 
would  have  seen  at  the  time  but  I  want  to  ask  you,  based  on  your 
experience  at  the  Bank  Board,  for  your  opinion  about  this. 

We  wiU  wait  a  moment  to  put  it  up  on  the  Elmo  and  make  sure 
everybody  has  a  copy.  It  is  a  letter  of  November  1,  1985  to  Charles 
Campbell,  Vice  President,  Security  Bank  of  Paragoula,  Arkansas. 
Re:  Note  No.  957-585— Bill  Clinton.  Note  balance— $18,800.00;  Ac- 
crued interest — $2,322.42.  I  want  to  make  sure  the  witness  has  a 
copy  of  this,  do  you  have  a  copy  of  the  letter? 

Mr.  Lyon.  Yes,  sir,  I  do. 
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Mr.  Chertoff.  I  want  to  read  the  letter  and  I  want  to  ask  you 
something  about  this.  It  says: 
Dear  Charles, 

I  am  enclosing  the  Extension  Agreement  which  Governor  Bill  Clinton  signed  yes- 
terday. 

It  is  my  understanding  that  Jim  McDougal,  a  close  friend  as  well  as  business  as- 
sociate of  Governor  Clinton,  is  to  forward  to  you  a  check  for  $2,322.42  representing 
the  interest  due  on  the  note. 

In  discussing  this  matter  with  Jim  today  vis-a-vis  telephone,  he  indicated  that  he 
intended  to  make  a  $4,000  or  $5,000  principal  reduction  in  addition  to  the  interest 
payment. 

After  making  the  appropriate  approval  of  the  Extension  Agreement,  please  return 
the  appropriate  copy  to  me,  and  I  will  personally  deliver  it  to  Governor  Clinton. 
Also,  please  return  copies  of  the  receipt  to  me. 

So  that  Jim  McDougal  may  know  that  the  proper  credit  has  been  given,  please 
provide  Jim  with  a  copy  of  the  receipt  for  the  payment  of  the  interest  and  principal 
along  with  a  copy  of  the  Extension  Agreement. 

I  trust  this  meets  with  your  approval  and  that  it  will  soon  remove  the  note  from 
the  past  due  list. 

Sincerely,  Marlin  D.  Jackson,  Bank  Commissioner. 

cc:  Jim  McDougal. 

It  is  on  the  letterhead  of  the  Arkansas  State  Bank  Department. 

Now,  am  I  correct  that  the  Arkansas  State  Bank  Department 
was  the  regulator  for  banks,  as  opposed  to  savings  and  loans? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  In  your  experience,  or  in  your  opinion,  based  on 
your  service  on  the  Bank  Board,  was  it  proper  for  an  official  of  the 
State  Bank  Department,  especially  the  Commissioner  on  official 
stationery  in  his  official  capacity,  to  be  writing  to  a  bank  that  he 
regulates  and  to  be  soliciting  that  bank  to  extend  a  personal  loan 
agreement  to  an  individual? 

Mr.  Lyon.  Marlin  Jackson  is  a  very  good  friend  of  mine,  and  the 
answer  is  no. 

The  Chairman.  You  say  he  is  a  very  good  friend  and  the  answer 
is  no? 

Mr.  Lyon.  When  I  say,  no,  I  mean  it  was  not  right  for  him  to 
do  that.  He  should  never  have  done  this. 

Mr.  Chertoff.  He  should  never  have  done  this. 

I  think  this  is  probably  a  good  place  for  me  to  stop. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Do  you  know  whether  Marlin  Jackson  had  any  connection  with 
the  Security  Bank  of  Paragoula? 

Mr.  Lyon.  My  understanding  was  that  he  owned  the  Security 
Bank.  When  I  say  owned — the  majority  of  the  stock  of  some  bank 
in  Paragoula,  I  am  not  sure  it  was  the  Security  Bank.  And  that 
when  he  became  Bank  Commissioner,  he  put  it  in  a  trust  where 
he  wouldn't  have  anything  to  do  with  it  or  have  any  say  so.  It  was 
my  understanding,  but  I  don't  know  what  bank  he  owned. 

Senator  Sarbanes.  But  you  think  it's  this  bank? 

Mr.  Lyon.  Not  necessarily,  no,  sir.  I  do  not  know  what  bank  he 
owned. 

Senator  Sarbanes.  We'll  find  out. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Lyon,  good  afternoon. 
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Your  relationship  with  Mr.  James  McDougal  in  the  early-  to  mid- 
1980's  was  one  as  borrower  to  lender  in  connection  with  Mr. 
McDougal's  capacity  at  the  Madison  Bank.  Is  that  correct? 

Mr.  Lyon.  I  borrowed  money  from  Madison  Guaranty  Bank.  My 
relationship  with  him  at  that  time  was  he  was  a  friend. 

Mr.  Ben-Veniste.  And  when  did  you  first  borrow  the  sum  of 
$100,000  from  Madison  Bank? 

Mr.  Lyon.  My  guess  is  somewhere  in  the  early  1980's. 

Mr.  Ben-Veniste.  That  loan  then  grew,  as  time  went  on,  did  it 
not,  to  the  point  where  you  were  well  over  $300,000  in  debt  to  the 
Madison  Bank? 

Mr.  Lyon.  That's  correct. 

Mr.  Ben-Veniste.  When  was  that  time  period  roughly? 

Mr.  Lyon.  I  guess  around  1984,  1985,  1986. 

Mr.  Ben-Veniste.  So  you  can't  be  more  precise  as  to  whether  it 
was  1984  or  1986? 

Mr.  Lyon.  Counselor,  the  loans  kind  of  were  paid  and  not  paid 
and  came  and  went.  I  can't  be  precise  without  the  records  that  you 
have  in  front  of  you. 

Mr.  Ben-Veniste.  Do  you  remember  when  you  paid  them  off? 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  You  did  pay  them  off,  did  you  not? 

Mr.  Lyon.  Every  one  of  them. 

Mr.  Ben-Veniste.  But  you  don't  remember  which  year  that  was? 

Mr.  Lyon.  No,  but  I  certainly  did  do  a  lot  of  celebrating  when 
I  did  do  it. 

Mr.  Ben-Veniste.  I'm  sure  you  did. 

So  that  at  least  during  the  period  of  time  that  you  have  testified 
about  here  today,  you  were  in  the  situation  of  owing  Madison  Bank 
quite  a  considerable  sum  of  money? 

Mr.  Lyon.  Yes,  I  owed  Madison  Bank  a  considerable  sum  of 
money,  right. 

Mr.  Ben-Veniste.  And  those  loans  were  in  connection  with  your 
brewery  business? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  You  had  established  a  brewing  operation,  sort 
of  a  micro-brewery  operation  in  Arkansas? 

Mr.  Lyon.  I  believe  that's  one  of  the  best  definitions  that  I  ever 
heard,  sort  of  a  brewing  operation.  The  beer  wasn't  all  that  good, 
if  you  don't  mind  me  saying  so. 

Mr.  Ben-Veniste.  Well,  you  know,  everybody's  a  critic,  and  I 
guess  you're  the  best  critic  of  the  product.  So  you  were  working  on 
making  better  beer.  It  was  costing  you  more  and  more  money  as 
time  went  on,  and  this  loan  grew  almost  four-fold? 

Mr.  Lyon.  Correct. 

Mr.  Ben-Veniste.  So  you  had  reason  to  be  nice  to  Mr.  McDougal 
and  sort  of  humor  him  from  time-to-time? 

Mr.  Lyon.  Well,  I  didn't  go  around  kicking  him  in  the  rear  every 
day,  right. 

Mr,  Ben-Veniste.  Your  own  personal  view  I  take  it,  not  ex- 
pressed directly  to  Mr.  McDougal  at  the  time,  was  that  Jim 
McDougal  was  a  braggart? 

Mr.  Lyon.  Mr.  McDougal  is  known  to  brag  a  little,  yes. 
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Mr.  Ben-Veniste.  You  thought  he  was  given  to  exaggeration,  is 
that  correct? 

Mr.  Lyon.  That's  correct. 

Mr.  Ben-Veniste.  Indeed,  I  think  in  your  own  words,  you  felt 
that  Mr.  McDougal  was  grandiose? 

Mr.  Lyon.  No,  I  didn't  feel  it,  I  knew  it. 

Mr.  Ben-Veniste.  You  knew  that  he  was  grandiose? 

Mr.  Lyon.  Right. 

Mr.  Ben-Veniste.  In  order  to  make  sure  I  knew  what  you  were 
talking  about,  Webster's  helped  me  out  with  a  definition  of  gran- 
diose saying:  Seeming  or  trying  to  seem  very  important,  pompous, 
or  showy.  Would  that  be  a  fair  characterization  of  what  you  meant 
when  you  characterized  Mr.  McDougal  as  grandiose? 

Mr.  Lyon.  Mr.  McDougal,  a  man  of  great  humor,  a  fine  man 
most  of  the  time  that  I  was  around  him,  was  certainly  that  way 
at  times,  yes. 

Mr.  Ben-Veniste.  So  that  you  would  take  what  he  told  you,  from 
time-to-time,  with  a  grain  of  salt,  having  in  mind  your  personal 
view  of  exaggeration,  grandiosity,  and  braggadocio,  fair  to  say? 

Mr.  Lyon.  Say  that  one  more  time. 

[Laughter.] 

Mr.  Ben-Veniste.  You  took  what  he  said  with  a  grain  of  salt? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  Is  it  correct,  when  you  were  removed  from  the 
Bank  Board,  you  were  not  happy  about  that  event? 

Mr.  Lyon.  No,  I  was  not  happy  about  it.  I  was  very  disappointed 
about  it. 

Mr.  Ben-Veniste.  You  were  unhappy  and  you  were  bitter  about 
the  decision? 

Mr.  Lyon.  No,  not  really.  Serving  on  the  Bank  Board  had  gotten 
a  little  bit  old,  to  be  off  of  the  Bank  Board  didn't  really  matter  to 
me  one  way  or  the  other. 

Mr.  Ben-Veniste.  So  that  it  was  OK  with  you  that  you  were  off 
the  Bank  Board? 

Mr.  Lyon.  It  wasn't  necessarily  OK  with  me,  but  it  wasn't  any 
big  deal  with  me  either. 

Mr.  Ben-Veniste.  Haven't  you  said  that  you  were  p.o'd  big  time, 
using  your  expression  sort  of  abbreviated? 

Mr.  Lyon.  I  don't  believe  I  ever  used  that  expression.  I  think  I 
spelled  it  out. 

Mr.  Ben-Veniste.  I  said  I'd  abbreviated  it. 

Mr.  Lyon.  Right,  OK. 

Mr.  Ben-Veniste.  I  am  having  difficulty  in  accommodating  both 
versions.  You  were  either  not  unhappy  or  you  were  unhappy,  which 
was  it? 

Mr.  Lyon.  If  you  say  that  I  was  not  unhappy  or  I  was  unhappy, 
then  I  would  say  in  this  case  that  I  was  unhappy;  and  you  would 
be  too  if  they  kicked  you  off  of  where  you  are  now. 

Mr.  Ben-Veniste.  Maybe  not. 

[Laughter.] 

Mr.  Lyon.  I  can't  help  my  feelings.  You  understand  the  way  I  felt 
about  the  Bank  Board. 

Mr.  Ben-Veniste.  But  I  am  trying  to  get  it  in  your  words  since 
you  said  both  things.  I  am  trying  to  find  out  exactly,  and  this  is 
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now  serious,  whether  in  fact  you  expressed  that  you  were  unhappy 
that  you  had  been  asked  to  leave  the  Bank  Board  and  you  did  ten- 
der your  resignation.  But  you  say  you  weren't  happy  about  it. 

Mr.  Lyon.  And  I  wasn't  unhappy  about  it  either. 

Mr.  Ben-Veniste.  I  think  we  have  taken  that  as  far  as  I  can  go 
with  that  for  now. 

The  timing  that  you  have  indicated  of  Mr.  McDougal's  phone  call 
to  you  was,  as  you  expressed  it,  a  couple  of  months  before  the  Gov- 
ernor asked  you  to  tender  your  resignation.  Is  that  correct? 

Mr.  Lyon.  No,  that's  not  correct. 

Mr.  Ben-Veniste.  When  did  McDougal  have  that  conversation 
with  you  in  relation  to  the  time  that  Grovernor  Clinton  called  you? 

Mr.  Lyon.  Mr.  McDougal  came  over  to  the  brewery  and  we  went 
outside  on  the  porch  and  talked.  There  was  no  phone  call. 

Mr.  Ben-Veniste.  I'm  sorry. 

Mr.  Lyon.  He  did  that  before.  Go  ahead. 

Mr.  Ben-Veniste.  When  did  this  porch  conversation  take  place 
in  relation  to  the  time  that  Governor  Clinton  asked  you  to  tender 
your  resignation? 

Mr.  Lyon.  Some  time  in  1983  or  1984,  as  best  as  I  can  tell  you. 

Mr.  Ben-Veniste.  No,  no.  I  am  not  asking  you  to  pin  down  the 
date  right  now,  but  I  am  asking  you  in  terms  of  the  sequence  of 
events,  Mr.  Lyon.  You  say  that  Mr.  McDougal  had  a  conversation 
with  you.  If  I  recollect  your  testimony,  you  said  that  he  mentioned 
that  he  wanted  you  to  resign  from  the  Bank  Board  and  then  to  go 
on  the  Savings  and  Loan  Board  because  he  wanted  you  to  vote  on 
the  preferred  stock  issuance  in  a  way  favorable  to  him.  That  Mrs. 
Clinton  had  been  retained  and  she  was  working  on  that  project. 
And  that  you  didn't  say  just  "no,"  you  said,  "hell  no."  Am  I  fair  in 
that  characterization? 

Mr.  Lyon.  I  said  not  "no,"  but  "hell  no." 

Mr.  Ben-Veniste.  That  occurred  how  soon  before  you  received  a 
call  from  Grovemor  Clinton  asking  you  for  your  resignation? 

Mr.  Lyon.  We're  going  back  probably  10  years. 

Mr.  Ben-Veniste.  I  know  it's  a  long,  long,  long  time  ago.  That 
point  has  been  made  in  this  Committee. 

Mr.  Lyon.  My  best  estimate — and  it  is  an  estimate — is  that  after 
the  conversation  with  Jim  McDougal,  Mr.  Clinton  called  out  of  the 
blue,  probably  2  months  later. 

Mr.  Ben-Veniste.  That  is  where  I  started  this  question,  thank 
you.  Two  months  elapsed,  more  or  less,  before  you  were  asked  to 
tender  your  resignation,  and  then  you  tendered  your  resignation? 

Mr.  Lyon.  Correct.  At  least  2  months,  I  would  say,  or  more. 

Mr.  Ben-Veniste.  You  mentioned,  in  your  testimony,  that  on 
seversd  occasions,  or  repeatedly,  Mr.  McDougal  said  that  Mrs.  Clin- 
ton had  been  retained  and  was  handling  the  matter,  but  that  they 
wanted  your  vote  on  it  as  well.  Clear  in  your  mind? 

Mr.  Lyon.  Clear  in  my  mind. 

Mr.  Ben-Veniste.  Now,  the  date  that  you  resigned,  and  I  think 
we  can  help  you  on  that,  could  we  put  up  DKSN  026346,  please? 
Can  you  read  that? 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  Let's  get  a  copy  down,  please,  for  Mr.  Lyon. 

Mr.  Lyon.  We  don't  have  a  copy  of  that,  that's  what  we  sent  in. 
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Mr.  Ben-Veniste.  The  document  that  I'm  referring  to 

The  Chairman.  Could  you  furnish  us  with  a  copy? 

Mr.  Ben-Veniste.  Sure.  We'll  take  a  moment  because  it  is  very 
important. 

Are  you  with  me  now,  Mr.  Lyon,  on  this  document?  It  is  a  Feb- 
ruary 28,  1984  release  from  the  Governor's  office.  In  the  second 
paragraph,  it  says:  "Governor  Bill  Clinton's  office  today  announced 
the  following  appointments:  James  Atkins  of  Little  Rock,  State 
Banking  Board.  Mr.  Atkins  replaces  William  C.  Lyon  of  Fordyce, 
who  resigned."  Do  you  see  that? 

Mr.  Lyon.  No,  I  do  not. 

Mr.  Ben-Veniste.  You  don't  see  that? 

Mr.  Lyon.  Mine  says,  "Announced  the  following  appointments." 

Senator  Sarbanes.  The  second  one,  Mr.  Lyon,  James  Atkins. 

Mr.  Lyon.  OK. 

Mr.  Ben-Veniste.  Are  you  with  me  now?  Mr.  Atkins  of  Little 
Rock,  State  Banking  Board.  Atkins  replaces  William  C.  Lyon,  that's 
you,  of  Fordyce,  Arkansas,  who  resigned.  OK? 

You  look  puzzled,  is  this  inconsistent  with  your  recollection? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  What  do  you  think,  that  this  is  not  accurate? 

Mr.  Lyon.  James  Atkins  is  a  friend  of  mine  and  was  on  the  State 
Bank  Board  at  the  same  time  that  I  was  on  the  board. 

Mr.  Ben-Veniste.  That's  right.  He's  not  some  $50,000  contribu- 
tor from  Augusta. 

Now,  Mr.  Lyon,  Atkins  resigned  a  month  after  that  and  he  was 
replaced  by  Mr.  Hobgood.  Do  you  know  who  Mr.  Hobgood  is?  Hello 
Mr.  Lyon? 

Mr.  Lyon.  I'm  looking  for  Mr.  Hobgood? 

Mr.  Ben-Veniste.  Don't  look  for  him  on  that  document  because 
Mr.  Hobgood  comes  in  a  month  later.  Your  counsel,  I  believe,  is 
providing  you  with  a  document  that  shows  that  on  April  3rd,  Mr. 
Hobgood  replaced  Mr.  Atkins  who  resigned.  Mr.  Hobgood  had  been 
on  the  board,  had  he  not? 

Mr.  Lyon.  I  don't  know.  I  am  trying  to  answer  your  question. 
Counselor.  When  you  say  Mr.  Hobgood,  I  do  not  recollect  a  Mr. 
Hobgood.  If  I  knew  his  first  name,  it  might  help. 

Mr.  Ben-Veniste.  Jim,  it  says  here;  could  be  James. 

Mr.  Lyon.  James  Hobgood.  Where  is  he  from? 

Mr.  Ben-Veniste.  Arkadelphia.  Is  that  near  Augusta? 

Mr.  Lyon.  No.  The  man  from  Augusta  was,  I  believe,  Collins  or 
Collier. 

Mr.  Ben-Veniste.  It's  not  Hobgood  and  it's  not  Atkins,  correct? 

Mr.  Lyon.  Right. 

Mr.  Ben-Veniste.  Now  more  to  the  point,  Mr.  Lyon,  the  Rose 
Law  Firm  is  not  retained  by  the  Madison  Bank  to  do  any  work  on 
the  preferred  stock  deal  until  1985,  over  a  year  after  you  have  re- 
signed, well  over  a  year  after  you  resigned. 

Further,  the  officers  of  Madison  Bank,  including  Mr.  Latham, 
have  provided  testimony  to  the  effect  that  the  preferred  stock  prop- 
osition was  not  considered  and  was  not  researched  until  the  spring 
of  1985,  well  over  a  year  after  you  say  you  had  your  conversation 
with  Mr.  McDougal  about  that  subject. 
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Now  with  respect  to  the  concept  of  preferred  stock,  you  indicated 
that  your  reaction  to  Mr.  McDougal  or  your  reaction  personally, 
when  you  learned  about  this  preferred  stock  proposition,  was  that 
this  was  some  kind  of  a  scam. 

Mr.  Lyon.  No.  No.  I  am  telling  you  that  I  don't  know  what  the 
deal  really  was.  I  do  not  know  what  the  deal  was. 

Mr.  Ben-Veniste.  You're  saying  that  you  didn't  understand  it? 

Mr.  Lyon.  Preferred  stock,  I  said  I  thought,  but  I  didn't  know. 
I  do  not  know  anything  about  the  preferred  stock,  except  that  they 
get  paid  before  the  common  stockholders.  Now  that's  all  I  know. 

Mr.  Ben-Veniste.  It  is  your  general  feeling,  because  of  this  un- 
derstanding of  what  happens  with  preferred  stock,  that  maybe 
there  was  something  wrong  with  the  transaction? 

Mr.  Lyon.  Maybe. 

Mr.  Ben-Veniste.  But  you  have  absolutely  no  reason 

Mr.  Lyon.  But  I'm  telling  you  that  I  do  not  know. 

Mr.  Ben-Veniste.  You  have  no  reason,  as  you  sit  here  before  us, 
no  matter  how  your  prior  statements  have  been  interpreted  here 
today,  to  believe  that  the  preferred  stock  offering  was  in  some  way 
improper  or  a  scam  or  in  some  way  untoward.  Is  that  right? 

Mr.  Lyon.  That's  right. 

Mr.  Ben-Veniste.  OK.  The  Cease  and  Desist  Order  that  you 
were  shown  here  earlier,  did  Mr.  McDougal  ever  mention  such  a 
thing  to  you  at  any  point  when  you  were  on  the  Bank  Board? 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  No  one  asked  you  to  do  anything  improper  or, 
for  that  matter,  to  look  at  that  situation  or  to  become  involved  in 
any  way  with  that  situation.  Is  that  correct? 

Mr.  Lyon.  That's  correct.  The  only  thing  that  I  know  about  the 
Cease  and  Desist  was  strictly  a  very  minor  conversation,  probably 
15  years  ago,  and  I  had  nothing  to  do  and  know  nothing  about  any 
Cease  and  Desist  Order. 

Mr.  Ben-Veniste.  You  were  not  happy  with  Governor  Clinton 
when  you  were  asked  to  leave  the  Bank  Board.  Is  that  fair  to  say? 

Mr.  Lyon.  That's  fair  to  say.  It's  fair  to  say  that  I  was  not  happy 
with  Governor  Clinton  when  I  was  asked  to  leave  the  Bank  Board, 
but  I  wasn't  all  that  unhappy  either. 

Mr.  Ben-Veniste.  When  did  you,  for  the  first  time,  make  an  alle- 
gation that  Mr.  McDougal  had  asked  you  to  resign  in  conjunction 
with  voting  in  some  way,  if  you  were  to  be  appointed  to  the  savings 
and  loan? 

Mr.  Lyon.  Sir,  I  didn't  make  an  allegation. 

Mr.  Ben-Veniste.  When  did  you  first  tell  this  story? 

Mr.  Lyon.  I  told  the  truth  when  several  members  of  whatever 
Gestapo  you  all  have  coming  at  me,  asked  me  what  I  knew  about 
Jim  McDougal,  and  I  told  them  everything  that  I  knew. 

Mr.  Ben-Veniste.  We  don't  have  a  Gestapo  here,  I  know  you  are 
trying  to  be  funny,  but  that  isn't  too  funny  to  me. 

So  I'm  asking  you  again,  when  for  the  first  time  any  place,  Mr. 
Lyon,  did  you  come  forward  with  the  story  that  you  have  told  here 
today,  about  Mr.  McDougal's  request  that  you  take  particular  ac- 
tion for  Madison  Bank? 

Mr.  Lyon.  I  do  not  remember.  It  wasn't  a  story  that  I  told. 

Mr.  Ben-Veniste.  Your  version,  your  recollection. 


552 

Mr.  Lyon.  My  recollection,  to  me,  it's  the  truth. 

Mr.  Ben-Veniste.  Did  you  ever  tell  it  to  the  newspapers? 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  Did  you  ever  tell  it  to  any  investigators? 

Mr.  Lyon.  To  investigators?  Yes,  sir. 

Mr.  Ben-Veniste.  Did  you  ever  tell  it  to  any  investigators  before 
this  Senate  Committee  asked  you  about  it? 

Mr.  Lyon.  Is  this  called  the  Senate  Committee? 

Mr.  Ben-Veniste.  This  is  the  Senate  here,  this  building  is  the 
Senate. 

Mr.  Lyon.  I'm  sure  that  I  have,  yes. 

Mr.  Ben-Veniste.  About  how  long  ago? 

Mr.  Lyon.  I  have  no  idea  when  this  first  came  up,  sir. 

Mr.  Ben-Veniste.  Did  you  ever  testify  under  oath  before  you 
gave  a  deposition  to  this  Committee  about  this  subject? 

Mr.  Lyon.  I  do  not  know  the  first  time  that  I  gave  it,  if  I  testified 
under  oath.  I'm  simply  stating  what  I  recollect  happened  and  how 
it  happened  at  the  time,  and  that's  all. 

Mr.  Ben-Veniste.  You've  also  made  a  statement  that  McDougal 
enlisted  your  help  in  connection  with  some  problem  you  were  hav- 
ing with  State  regulators  regarding  your  fledgling  brewery  busi- 
ness. Is  that  correct? 

Mr.  Lyon.  I  do  not  remember  asking  Mr.  Jim  McDougal  to  help 
on  that  matter.  However,  I  feel  sure  that  I  would  have,  and  I  did 
because  I  would  have  asked  him  to  help  me  in  that  matter,  yes. 

Mr.  Ben-Veniste.  If  I  understand  what  you're  saying  now,  you 
have  no  recollection  of  having  asked  him  to  do  anything.  You  have 
no  recollection  that  he  did  anything  but  you  feel  kind  of  sure  that 
you  must  have? 

Mr.  Lyon.  Sir,  if  you  wish  to  testify,  you're  putting  words  into 
my  mouth. 

Senator  Sarbanes.  What  is  your  recollection,  Mr.  Lyon,  on  that 
subject? 

Mr.  Lyon.  On  what  subject? 

Senator  Sarbanes.  On  Mr.  McDougal  helping  you  on  the  brewery 
matter. 

Mr.  Lyon.  What  is  my  recollection? 

Senator  Sarbanes.  Yes,  sir. 

Mr.  Lyon.  Immediately  or  when  it  actually  happened? 

Senator  Sarbanes.  Either  way. 

Mr.  Lyon.  My  recollection  is  Jim  McDougal  and  I  used  to  drink 
coffee  every  once  in  awhile,  when  I  banked  at  Madison  Guaranty. 
He  would  invite  me  in  for  a  cup  of  coffee.  I  feel  sure  that  I  told 
him  about  the  problem,  the  brewery  was  floundering  and  I  thought 
if  I  could  sell  the  beer  at  the  brewery  along  with  food,  which  was 
not  legal  in  Arkansas  at  that  time,  that  we  might  make  it. 

I  feel  sure  that  I  told  Jim  about  it,  I  feel  sure  that  I  asked  him 
to  help  me.  I  also  honestly  do  not  know  when  I  asked  him. 

Senator  Sarbanes.  But  you  do  recall  asking  him  to  help  you? 

Mr.  Lyon.  No,  that's  what  I'm  telling  you.  I  don't  recall  asking 
Jim  McDougal  to  help  me.  I'm  telling  you  the  truth.  I  know  I  would 
have,  but  it  happened  a  long  time  ago. 

The  Chairman.  Mr.  Lyon,  is  it  fair  to  say  that  you  believe  you 
probably  did  this? 
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Mr.  Lyon.  Oh,  sure. 

The  Chairman.  Because  he  was  your  banker? 

Mr.  Lyon.  Not  because  he  was  my  banker,  necessarily,  but  I 
would  have  asked  anybody  to  help. 

The  Chairman.  But  he  was  the  banker  as  it  related  to  this  par- 
ticular transaction,  so  you  would  have  explained  it  to  him? 

Mr.  Lyon.  Right. 

The  Chairman.  OK. 

Mr.  Ben-Veniste.  So  what  year  would  this  have  been? 

Mr.  Lyon.  Oh,  man,  you  know  the  years  come  and  go. 

Mr.  Ben-Veniste.  Was  it  before  or  after  he  asked  you  to  get  off 
the  Bank  Board? 

Mr.  Lyon.  I  feel  sure  that  it  was  probably  afterwards. 

Mr.  Ben-Veniste.  Afterwards? 

Mr.  Lyon.  Right. 

Mr.  Ben-Veniste.  So  after  you  got  upset  about  being  asked  to 
get  off  the  Bank  Board,  then  you  continued  to  have  a  cozy  relation- 
ship, a  friendly  relationship  with  Mr.  McDougal? 

Mr.  Lyon.  Thank  you,  yes,  I  still  bank  there.  I  still  owed  the 
bank  and  Jim  McDougal  was  still  a  friend  of  mine.  As  I  told  you, 
I  was  disappointed  in  being  taken  off  the  Bank  Board,  but  in  an- 
other way  I  really  was  not.  And  Jim  McDougal  was  still  my  banker 
and  my  friend. 

Senator  Sarbanes.  He  had  been  your  friend  in  college  too,  is  that 
right? 

Mr.  Lyon.  He  was  a  friend  in  college  to  a  certain  extent.  I  didn't 
know  him  all  that  well,  but,  yes. 

Mr.  Ben-Veniste.  Now,  I  want  to  get  to  a  question  that  was 
asked  you  at  your  deposition,  which  I  did  not  attend,  but  I'm  read- 
ing from  page  41  at  line  18,  where  you  were  asked  this  question 
by  Majority  Counsel: 

Question:  So  you  were  attempting  to  get  this  bill  passed  through  Senator  Scott 
for  the  brewery  that  you  owned  in  Little  Rock,  and  at  the  same  time,  Mr.  McDougal 
wanted  you  to  invest  in  a  brewery,  move  your  brewery  to  Castle  Grande,  and  so 
you  were  concerned  about  the  restrictions  on  both  places  in  terms  of  the  manufac- 
ture of  beer  and  the  sale  of  it  on  premises,  correct? 

Answer:  Yes,  sir. 

Do  you  see  that? 

Mr.  Lyon.  I  see  that. 

Mr.  Ben-Veniste.  Do  you  have  a  little  question  now  in  your 
mind  about  whether  you  should  have  answered  yes  to  that  kind  of 
a  leading  question? 

Mr.  Lyon.  Counselor,  if  there  is  one  thing  a  very  good  attorney 
can  do,  he  can  put  a  little  word  in  there  that  you  wonder  about. 

Mr.  Ben-Veniste.  Which  little  word  troubles  you  that  Majority 
Counsel  put  in? 

Mr.  Lyon.  On  both. 

The  Chairman.  Let's  let  Mr.  Lyon  answer  the  question,  and  if  it's 
not  answered  satisfactorily,  you  will  have  an  opportunity  to  ask 
again.  You  know,  he  is  testifying  to  the  best  of  his  ability. 

Gk>  ahead,  Mr.  Lyon. 

Mr.  Lyon.  I  don't  really  have  any  hesitation  on  that.  I  see  what 
you're  talking  about  on  both  places,  but  at  the  time,  man,  when 
your  back's  against  the  wall,  you  don't  care  if  it's  on  all  three 
places  and  there  wasn't  a  third.  You  understand  what  I  mean? 
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Mr.  Ben-Veniste.  No,  I  don't.  I  can  tell  you  that  I'm  completely 
puzzled  by  what  you  just  said. 

Mr.  Lyon.  OK.  If  I  could  have  gotten  the  regulation  passed  that 
we  put  the  brewery  in  Maple  Creek,  or  Fordyce,  or  Timbuktu,  then 
I  probably  at  that  time  would  have  done  it. 

The  thing  that  I  was  trying  to  do,  at  the  location  that  I  was  at, 
in  Little  Rock,  Arkansas,  was  to  get  a  regulation  passed  where  I 
could  sell  and  serve  beer  and  food.  Now  it's  legal,  but  at  that  time 
it  was  not  legal. 

Mr.  Ben-Veniste.  Let  me  back  up  a  couple  of  steps.  First,  the 
request  that  you  had  to  serve  food  at  your  place  of  operation  in  Lit- 
tle Rock,  that  was  turned  down,  you  never  got  that  through,  right? 

Mr.  Lyon.  Never  got  that  through. 

Mr.  Ben-Veniste.  Second,  when  you  were  asked  this  question, 
you  said,  at  the  same  time  that  there  was  a  bill  that  was  put 
through  on  this  issue,  McDougal  wanted  you  to  move  your  brewery 
to  Castle  Grande.  Do  you  see  that? 

Mr.  Lyon.  No,  but  that's  true. 

Mr.  Ben-Veniste.  I  don't  think  it  is  true,  and  I  don't  think  you're 
being  careful  with  your  testimony  under  oath,  and  this  is  why 

The  Chairman.  Counselor,  I'm  going  to  let  you  come  back  to  this. 

Mr.  Ben-Veniste.  I'd  like  to  finish  it  now,  if  I  might. 

The  Chairman.  If  you're  going  to  pursue  this  line,  and  finish  it 
within  a  few  minutes,  we'll  pursue  this.  Go  ahead. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  am  going  to  ask  you  something.  I  think  when 
you  make  your  statement  that  he's  not  being  truthful,  I  don't  think 
that  to  date,  there  has  not  been  anything  I  have  seen  that  would 
indicate  that  Mr.  Lyon  has  not  been  doing  anything  other  than  at- 
tempting to  answer  questions  truthfully. 

Mr.  Ben-Veniste.  I  haven't  said  there  was  anything  deliberate, 
Mr.  Chairman. 

The  Chairman.  When  you're  saying  untruthful,  the  clear  charac- 
terization— let's  ask  the  question.  I  am  going  to  let  you  proceed, 
though  you  are  over  the  time  limit.  Continue.  We  will  end  this  par- 
ticular line  of  questioning. 

Mr.  Ben-Veniste.  Mr.  Lyon,  do  you  know  when  it  was  that  the 
bill  was  withdrawn  that  you  referred  to  in  this  answer:  "Senator 
Scott's  bill"? 

Mr.  Lyon.  Counselor,  I  do  not  know  when  it  was. 

Mr.  Ben-Veniste.  Let  me  see  if  I  can  help  you. 

Mr.  Lyon.  Thank  you. 

Mr.  Ben-Veniste.  According  to  the  House  report,  page  11  on  the 
subject,  it  says,  "After  referral  to  the  State  agency's  Committee,  the 
bill  was  withdrawn  on  February  18,  1985,"  OK?  February  18th  is 
the  date  that  the  bill  was  withdrawn. 

Sir,  the  problem  that  I  have  in  your  answer  is  your  reference  to 
Mr.  McDougal  and  Castle  Grande,  because,  let  me  show  you — this 
is  the  deed  whereby  Mr.  McDougal  and  the  Madison  Bank  buys  the 
property  that's  called  IDC  from  the  Industrial  Development  Com- 
pany. It  is  dated  the  4th  day  of  October,  1985,  several  months  after 
the  time  that  the  bill  that  you  referenced  was  withdrawn  by  the 
Arkansas  legislature. 
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Now  that  my  time  is  up,  Mr.  Chairman,  I  will  certainly  reserve 
further  questioning  for  a  later  opportunity. 

The  Chairman.  I'm  not  going  to  give  into  the  temptation  of  ask- 
ing so  what? 

Mr.  Ben-Veniste.  I  could  explain  so  what,  or  I  will  let  you  do 
it  if  you  would  ask  that. 

The  Chairman.  I  have  to  tell  you 

Mr.  Chertoff. 

Mr.  Chertoff.  Let  me  go  back. 

In  fairness  to  you,  Mr.  Lyon,  let  me  help  you  clarify  some  of  what 
just  went  on.  You  were  shown  a  document  marked  DKSN  26346. 
It  is  a  press  release  indicating  a  number  of  appointments  to  the 
State  Banking  Board.  You  remember  being  asked  about  that  a  few 
minutes  ago? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Mr.  Ben-Veniste,  I  guess,  was  trying  to  suggest 
you  were  wrong  in  your  testimony  about  who  replaced  you,  but  I 
actually  think  you  are  right.  Why  don't  we  see  if  we  can  get  at  the 
facts  here. 

Your  testimony  in  your  deposition  was  that  Mr.  McDougal  told 
you  that  you  were  going  to  be  replaced  by  a  man  from  Augusta 
named  Collier  or  Collins,  or  something  of  that  sort,  who  was  a  big 
campaign  donor.  That's  what  Mr.  McDougal  told  you? 

Mr.  Lyon.  That's  what  he  told  me.  I  didn't  know  that  as  a  fact, 
but  that's  what  he  told  me. 

Mr.  Chertoff.  If  you  look  at  the  press  release  of  February  28, 
1984,  I  think  that  is  exactly  what  it  shows.  It  shows  that  you  had 
your  term.  You  resigned,  which  is,  of  course,  what  Mr.  McDougal 
had  told  you  that  you  would  have  to  do,  right? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  There  was  a  Mr.  Atkins  who  served  with  you  on 
the  board,  right? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  It  seems  what  they  did  was  they  moved  his  term 
over  to  replace  your  term  which  would  normally  have  expired  at 
the  end  of  1984,  which  is  the  second  paragraph.  Then  they  made 
Mr.  Collier  from  Augusta,  which  is  the  man  you  identified,  they  put 
him  in  then  to  substitute  for  Mr.  Atkins  who  then  had  a  longer 
term.  So  that  what  happened  is  exactly  what  you  said  happened. 
They  moved  the  chairs  over  on  the  Bank  Board.  You  resigned.  They 
took  Atkins  out  of  the  term  that  ended  in  1988  and  moved  him 
over  to  fill  your  term  out,  which  ended  in  1984,  and  then  they  put 
Collier  in  to  serve  a  full  term  to  1988. 

I  think  you  would  agree  with  me  that  what  is  contained  on  this 
document  you  were  shown  is  exactly  what  you  said  happened.  The 
bottom  line  is  Collier  came  in  from  Augusta  and  he  was  the  new 
face  on  the  board  that  replaced  you,  right?  That's  your  memory, 
right?  Your  memory  is  that  McDougal  told  you  Collier  was  the  guy 
who  would  come  in  to  replace  you  from  Augusta? 

Mr.  Lyon.  Collier  or  Collins,  yes. 

Mr.  Chertoff.  It  turns  out  that  your  memory  is  correct  in  this 
respect. 

I  also  want  to  clarify,  Mr.  Ben-Veniste  had  asked  you  some  ques- 
tions about  whether  Mrs.  Clinton  was  retained  by  the  bank,  Madi- 
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son  Bank,  in  1983  or  1984,  when  you  had  this  conversation  with 
Mr.  McDougal. 

In  fact,  what  the  record  reveals  is  that  Madison  had  been  a  cUent 
of  the  Rose  Law  Firm — Madison  Bank,  not  the  savings  and  loan, 
the  bank  had  been  a  client  of  the  Rose  Law  Firm  since  at  least 
1982.  In  fact,  I  get  this  from  Mrs.  Clinton's  own  statements  in  the 
interviews  she  made  to  the  Office  of  Inspector  General  of  the  RTC, 
which  is  at  I  believe  the  third  page  where  Mrs.  Clinton  said  she 
believed  Madison  then,  as  Madison  National  Bank,  had  been  a  cli- 
ent of  the  RLF  since  1982,  and  that  Vincent  Foster  had  been  the 
responsible  attorney. 

So  again,  your  memory,  which  is  that  Mr.  McDougal  said  that 
Mrs.  Clinton  was  on  retainer  at  the  bank  is  essentially  corrobo- 
rated, confirmed  by  this  document,  that  the  firm  had  been  on  re- 
tainer not  for  Madison  Guaranty  Savings  &  Loan  but  for  the  bank. 

You  have  come  up  here,  you  are  testifying  under  oath.  I  want  to 
be  quite  clear  about  this.  This  incident  with  respect  to  your  re- 
moval from  the  Bank  Board,  and  I'm  going  to  try  to  lay  out  for  you 
my  understanding  of  what  you've  told  us.  I  don't  want  to  put  words 
in  your  mouth.  If  you  want  to  correct  me  or  you  want  to  change 
something,  you  tell  me.  I  will  tell  you  first  what  I  understand  your 
testimony  is. 

I  understand  you  to  have  said  that  Mr.  McDougal  met  with  you 
at  the  brewery.  You  went  outside  to  talk  about  this  issue  of  the 
preferred  stock.  That  Mr.  McDougal  said  he  wanted  you  to  leave 
the  Bank  Board  and  go  over  to  the  Savings  and  Loan  Board  so  that 
you  would  vote  his  way  on  the  preferred  stock  issue.  Do  I  have  it 
right  up  to  that  point? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Your  answer  to  him  was  "hell  no."  Is  that  right? 

Mr.  Lyon.  Not  "no,"  but  "hell  no." 

Mr.  Chertoff.  You  didn't  want  to  do  it  because  you  were  not 
comfortable  with  this  preferred  stock  arrangement,  right? 

Mr.  Lyon.  It  wasn't  really  that.  I  don't  know  an  awfully  lot  about 
that  stock  deal.  I  didn't  want  to  do  it  simply  because  he  seemed 
to  think  that  he  could  control  me  or  here,  I'm  going  to  snatch  you 
over  here,  and  put  you  there,  and  you  vote  this  way. 

Mr.  Chertoff.  You  thought  that  was  improper? 

Mr.  Lyon.  I'm  an  honorable  man,  you  know. 

Mr.  Chertoff.  And  you  understand  that  it  is  dishonorable  for 
somebody  who  is  in  a  public  position  to  be  voting  out  of  a  sense 
of  obligation  to  somebody  else.  You  are  supposed  to  do  what's  in 
the  public  good,  right? 

Mr.  Lyon.  That's  right. 

Mr.  Chertoff.  That's  why  you  said,  "hell  no." 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  When  Mr.  McDougal  talked  to  you  about  the  pre- 
ferred stock,  he  told  you,  in  this  conversation,  that  he  had  Mrs. 
Clinton  on  retainer  at  the  bank,  right? 

Mr.  Lyon.  He  told  me,  not  necessarily  about  preferred  stock.  He 
told  me  that  he  had  her  on  a  retainer,  and  I  believe  he  mentioned 
a  figure,  $25,000  a  year.  And  then  later  on,  probably  the  preferred 
stock  came  up. 
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Mr.  Chertoff.  So  the  reference  to  Mrs.  Clinton  was  not  specifi- 
cally with  respect  to  the  preferred  stock  issue,  it  was  in  general  in 
describing 

Mr.  Lyon.  A  general  discussion.  He  mentioned  it,  he  seemed  to 
be  a  little  proud  of  it. 

Mr.  Chertoff.  He  also  told  you,  I  think  you  said.  Bill  had  an 
interest  or  Bill  wanted  this  to  happen  too? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  You  understood  Bill  to  be  Bill  Clinton? 

Mr.  Lyon.  I  perceived  that,  yes. 

Mr.  Chertoff.  When  you  said,  "hell  no"  to  Mr.  McDougal,  he 
then  told  you  that  you  would  have  to  resign  from  the  Bank  Board? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  In  fact,  a  couple  of  months  later,  you  were  asked 
to  resign,  right? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  By  Governor  Clinton? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Out  of  the  blue? 

Mr.  Lyon.  Out  of  the  blue.  As  far  as  I  was  concerned,  it  was  out 
of  the  blue. 

Mr.  Chertoff.  You  were  not  given  any  explanation  by  Governor 
Clinton  when  he  called  you  up  and  asked  for  your  resignation? 

Mr.  Lyon.  He  told  me  simply  that  Jim  had  told  him  that  I  would 
resign  if  he  asked  me  to,  that  he  really  did  need  the  appointment. 

Mr.  Chertoff.  So  when  the  Governor  called  you  up  to  ask  for 
your  resignation,  he  was  the  one  who  mentioned  having  had  a  con- 
versation with  Jim? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Then  you  resigned,  right? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  I  think  we've  established,  it  took  us  a  little  while 
to  do  it,  that  you  weren't  happy  about  it,  but  you  didn't  lose  a  lot 
of  sleep  over  it  either? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  And  is  it  fair  to  say  you  don't  bear  any  particular 
ill  will  to  anybody  10  years  later  about  this  Bank  Board  issue? 

Mr.  Lyon.  I  have  no  ill  will  toward  anyone  about  any  of  the  situ- 
ations. 

May  I  say  one  thing? 

Mr.  Chertoff.  Sure. 

Mr.  Lyon.  This  gentleman  right  here  proved  a  point  that  I  have 
been  telling  everybody  and  telling  everybody  if  you'll  think  about 
it.  In  that  in  trying  to  get  the  brew  pub  for  my  brewery,  it  was  a 
different  deal  than  whatever  happened  to  Castle  Grande. 

Mr.  Chertoff.  That's  good.  I  want  to  get  to  the  brew  pub  issue. 

Mr.  Lyon.  I  appreciate  you  doing  that,  thank  you. 

Mr.  Chertoff.  Let's  be  clear  about  this  because  there  are  two 
separate  issues.  There's  an  issue,  at  one  point  you  had  a  brew  pub 
in  Fordyce.  You  had  a  brewery  in  Fordyce? 

Mr.  Lyon.  No,  it  was  in  Little  Rock. 

Mr.  Chertoff.  Sorry,  in  Little  Rock.  You  wanted  to  set  it  up  like 
a  restaurant  where  you  could  sell  food  and  sell  beer,  right? 

Mr.  Lyon.  Right. 
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Mr.  Chertoff.  You  went  to  a  Senator,  Senator  Scott,  and  asked 
him  to  help  you  get  the  legislation  through? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  He  agreed  to  do  it? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  You  also  believe  you  spoke  to  Mr.  McDougal.  You 
are  not  100  percent  sure,  but  you  think  you  probably  spoke  to  Mr. 
McDougal  and  asked  for  his  help? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  I'm  going  to  put  up  on  the  Elmo  a  letter  from  Mr. 
McDougal  to  Betsey  Wright,  dated  December  12,  1984,  which  is  ac- 
companied by,  in  fact,  the  bill  that  we  have  been  talking  about  by 
Senator  Scott.  It  says:  Dear  Betsey 

Do  you  know  who  Betsey  Wright  was? 

Mr.  Lyon.  I  know  who  Betsey  Wright  was.  I  do  not  know,  nor 
have  I  ever  met  Ms.  Wright. 

Mr.  Chertoff.  Who  did  you  understand  Betsey  Wright  to  be 
back  in  1984? 

Mr.  Lyon.  Basically  she  was  Bill  Clinton's  aide  or  secretary.  He 
depended  on  her  quite  a  bit  apparently. 

Mr.  Chertoff.  It  says  here: 

Dear  Betsey, 

Governor  Clinton  has  made  a  commitment  concerning  this  bill,  which  I  need  to 
discuss  with  you  at  your  convenience.  Best  wishes. 

Sincerely,  James  McDougal. 

Did  you  ever  see  this  before? 

Mr.  Lyon.  No,  sir. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  tends  to  con- 
firm your  memory  that  you  probably  had  a  conversation  with  Mr. 
McDougal  about  helping  you  with  this  bill? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  I  gather  what  happened  is,  as  Mr.  Ben-Veniste 
helpfully  pointed  out,  that  the  bill  actually  never  made  it  through 
the  Senate,  it  got  pulled  back? 

Mr.  Lyon.  It  got  pulled  back. 

Mr.  Chertoff.  So  it  never  reached  the  Governor's  desk? 

Mr.  Lyon.  No,  it  never  reached — never  went  anywhere  really. 

Mr.  Chertoff.  That  was  something  that  was  part  of  Senator 
Scott's  responsibilities,  not  Governor  Clinton's? 

Mr.  Lyon.  Yes,  Senator  Scott  is  a  State  Senator. 

Mr.  Chertoff.  Now  there  was  a  separate  deal,  or  second  deal, 
or  second  issue  that  arises  with  McDougal  where  McDougal  was 
trying  to  get  you  to  buy  a  piece  of  property  in  an  area  he  had  pur- 
chased called  Castle  Grande.  We  have  now  established  that  was  a 
separate  second  incident,  right? 

Mr.  Lyon.  Apparently,  yes,  but  it  was  within  kind  of  that  time- 
frame. 

Mr.  Chertoff.  Within  a  year? 

Mr.  Lyon.  I  don't  know. 

Mr.  Chertoff.  But  in  your  mind,  you  see  them  as  being  con- 
nected there  in  the  same  general  timeframe.  OK?  All  right. 

With  respect  to  this  second  issue,  am  I  correct  that  McDougal 
had  a  number  of  conversations  with  you,  trying  to  get  you  to  buy 
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a  piece  of  property  and  set  up  a  brewery  within  this  Castle  Grande 
property? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  In  fact,  you  had  done  some  timber  removal  at 
Castle  Grande? 

Mr.  Lyon.  That's  right. 

Mr.  Chertoff.  By  the  way,  everybody  referred  to  that  area  as 
Castle  Grande,  a  well-known  part  of  the  area  south  of  Little  Rock. 

Mr.  Lyon.  Very  well-advertised. 

Mr.  Chertoff.  Very  well-advertised. 

Now  with  respect  to  the  opening  of  this  brewery,  and  I  just  have 
a  moment  or  two  left,  let  me  just  finish  this  up.  Am  I  correct  that 
one  of  the  problems  that  you  had,  or  one  of  the  issues  was  whether 
it  was  a  dry  county  or  part  of  a  dry  part  of  the  county? 

Mr.  Lyon.  There  were  several  issues  with  it.  We  did  find  out  that 
it  was  in  a  dry  county,  yes,  or  a  dry  part  of  the  county. 

Mr.  Chertoff.  Did  you  have  any  discussions  with  Mr.  McDougal 
about  what  he  would  try  to  do  to  get  permission  to  open  a  brewery 
in  this  dry  part  of  the  county? 

Mr.  Lyon.  Mr.  McDougal  was  trying  very  hard  to  get  rid  of — it 
was  a  large  shed.  He  told  me  that  he  thought  I  could  handle  it. 

Mr.  Chertoff.  What  did  you  say? 

Mr.  Lyon.  I  told  him  that  I  really  wasn't  interested  because  Ar- 
kansas is  a  Southern  State,  a  lot  of  Baptists.  You  get  in  an  election 
like  that,  you  know,  I  really  didn't  want  any  part  of  that. 

Mr.  Chertoff.  So  eventually  you  lost  interest  in  buying  that 
piece  of  property? 

Mr.  Lyon.  No.  It  started,  he  asked  if  I  would  move  the  brewery, 
be  interested  in  moving  it  because  he  had  a  building,  and  that's 
when  we  looked  at  the  shed,  Mr.  Ward  and  I.  It  didn't  necessarily 
occur  to  me  that  he  was  going  to  sell  me  the  building,  that  I  was 
going  to  do  all  of  the  improvements,  until  it  came  out  later,  and 
I  really  did  not  have  the  finances  to  do  anything  like  that. 

Mr.  Chertoff.  You  said  you  went  to  look  with  Mr.  Ward.  Who 
was  Mr.  Ward? 

Mr.  Lyon.  Mr.  Ward — well,  I'll  tell  you  who  he  is  now,  but  I 
didn't  know.  Let  me  tell  you  who  he  was  then. 

Mr.  Chertoff.  Who  did  you  know  him  to  be  then? 

Mr.  Lyon.  He  was  a  very  fine  gentleman  that  I  thought  sold  real 
estate  for  Madison  Guaranty. 

Mr.  Chertoff.  You  went  with  him  a  few  times  to  look  at  the 
building  on  the  property,  and  then  eventually  you  decided  you 
didn't  want  to  go  through  with  doing  the  improvements. 

Mr.  Lyon.  To  look  at  the  shed.  It  was  not  a  building. 

Mr.  Chertoff.  Last  question. 

During  the  period  of  time  that  you  were  considering  getting  into 
this,  or  considering  moving  your  brewery  or  putting  up  a  brewery 
there,  did  you  know  that  Mr.  McDougal  had  asked  the  Rose  Law 
Firm  to  do  some  legal  work  concerning  how  you  might  get  permis- 
sion to  open  up  a  brewery  there? 

Mr.  Lyon.  No,  sir. 

Mr.  Chertoff.  I  think,  Mr.  Chairman,  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 
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Senator  Sarbanes.  Mr.  Lyon,  I  am  concerned  and  disturbed  by 
your  reference  to  Gestapo  in  terms  of  contacts  with  this  Committee. 
What  contacts  have  you  had  that  might  lead  you  to  make  that 
statement? 

Mr.  Lyon.  Over  a  period  of  years,  sir,  there  were  two  investiga- 
tions. Sometimes  when  you're  in  the  position  that  I'm  in,  knowing 
James  McDougal  and  banking  at  Madison  Guaranty,  you  can  get 
confused  about  who  is  who.  So  I've  had  contact  with  various  FBI 
agents  over  a  period  of  time,  and  then  on  this  Committee,  and  you 
feel  like,  look,  I've  answered  every  question  I  know. 

I'm  not  directing  that,  and  please  do  not  take  offense. 

Senator  Sarbanes.  What  contacts  have  you  had  with  staff  of  this 
Committee? 

Mr.  Lyon.  If  it's  the  same  Committee  I  am  thinking  about,  two 
gentlemen  came  down  and  talked  to  me  for  several  hours.  The  in- 
terrogatories, is  that  what  you  call  them,  2  to  3  hours,  deposition, 
I'm  sorry,  2  or  3  hours. 

We've  been  calling  back  and  forth  trying  to  get  airplane  tickets. 

Senator  Sarbanes.  Two  gentlemen  from  this  Committee  came 
down  to  Little  Rock  and  had  a  deposition  with  you? 

Mr.  Lyon.  No. 

Senator  Sarbanes.  I  thought  that's  what  you  just  told  me? 

Mr.  Lyon.  That  I  just  told  you  what?  Came  down  to  Little  Rock? 

Sir,  I  apologize.  That  was  a  different,  that  was  not  this  Commit- 
tee. The  people  that  I  was  telling  you  about,  OK. 

Senator  Sarbanes.  Who  were  they  from? 

Mr.  Lyon.  Mr.  Starr's  Committee,  OK. 

Senator  Sarbanes.  OK. 

So  what  have  your  contacts  been  with  this  Committee?  Can  you 
identify  that  in  your  mind? 

Mr.  Lyon.  Not  really,  not  this  Committee.  I  can't  really  identify 
them  right  now.  My  contact  with  this  Committee,  as  far  as  I  know, 
has  only  been  a  telephone  deposition  which  lasted  several  hours. 

Now  when  I  said  what  I  said,  I  wish  to  apologize  to  this  Commit- 
tee. I  don't  necessarily  wish  to  apologize  to  the  other  Committee, 
the  one  in  Arkansas. 

Senator  Sarbanes.  But  you  said  it  to  us. 

Mr.  Lyon.  That's  correct.  I  don't  blame  you  at  all. 

Mr.  Ben-Veniste.  Let  me  go  back,  if  I  may,  to  the  issue  which 
is  very  important  to  us,  about  your  conversation  with  Mr.  Jim 
McDougal  2  months  or  so  before  you  received  a  telephone  call  from 
then-Gk)vernor  Clinton,  requesting  that  you  tender  your  resigna- 
tion. Earlier,  you  testified  that  Mr.  McDougal  had  this  preferred 
stock  concept  that  he  wanted  to  get  acted  on,  that  he  wanted  to  get 
approval  for,  correct? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  You  knew  he  wasn't  talking  to  you  about  Madi- 
son Bank,  he  was  talking  to  you  about  Madison  Guaranty  Savings 
&  Loan  where  the  preferred  stock  proposal  was  going  to  be  made, 
correct? 

Mr.  Lyon.  My  assumption  at  that  time  that  he  was  talking  to  me 
about  the  stock  was  that  Madison  Guaranty,  which  he  was  out  of 
the  bank  by  then,  I  assume,  and  this  was  the  savings  and  loan. 
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Mr.  Ben-Veniste.  This  is  the  savings  and  loan.  The  bank  he  had 
been  out  of  for  some  time.  So  in  terms  of  Mr.  Chertoff  s  helpful  in- 
formation about  the  Rose  Law  Firm  and  Madison  Bank,  that's  got 
nothing  to  do  with  this  conversation,  right? 

Mr.  Lyon.  I  do  not  know  where  the  Rose  Law  Firm  is.  I  do  not 
know  anyone  in  the  Rose  Law  Firm  and  I  don't  want  anybody  to 
tell  me  where  it  is. 

Mr.  Ben-Veniste.  I  understand  that.  But  what  I  want  to  get 
from  you,  sir,  is  that  it's  clear  in  your  mind  that  what  you  claimed 
occurred  at  that  time  had  to  do  with  a  preferred  stock  proposal  in- 
volving Madison  Guaranty  Savings  &  Loan.  That  was  the  focus  of 
your  discussion? 

Mr.  Lyon.  As  I  remember  it,  yes.  Madison  Guaranty  Savings  & 
Loan,  or  whatever  you  call  it,  in  Little  Rock,  Arkansas. 

Mr.  Ben-Veniste.  At  that  time,  according  to  my  notes  of  your 
testimony  here  this  afternoon,  you  said  that  Mr.  McDougal  told  you 
that  Mrs.  Clinton  was  involved  in  the  matter,  that  Mr.  McDougal 
had  hired  her,  and  that  McDougal  thought  they  were  going  to  get 
it  through,  but  they  still  wanted  to  get  you  on  the  Savings  and 
Loan  Board  so  that  they  could  count  on  your  support,  correct? 

Mr.  Lyon.  Sir,  I  stand  on  what  I  testified.  You  are  either  going 
over  testimony  or  you  are  going  through  too  many  sentences.  Keep 
it  kind  of  simple,  sir. 

Senator  Sarbanes.  We  want  to  be  very  clear  about  this. 

Mr.  Lyon.  I've  tried  to  make  it  very  clear. 

Senator  Sarbanes.  Now  what's  the  answer  to  that  question. 

Mr.  Lyon.  It  wasn't  a  question,  it  was  a  series  of  questions. 

Senator  Sarbanes.  Was  that  a  fair  statement  of  what  transpired 
in  the  conversation  between  you  and  Mr.  McDougal? 

Mr.  Lyon.  I'm  sorry,  are  you  asking  a  question? 

Senator  Sarbanes.  Yes.  Was  that  a  fair  statement  of  what  tran- 
spired in  the  conversation  between  you  and  Mr.  McDougal? 

The  Chairman.  Why  don't  we,  in  fairness  to  the  witness,  put  the 
question  to  him  again  Counselor.  If  you  could  break  it  down  so  that 
we  don't  make  it  a  three-part  or  four-part,  I  think  maybe  we  would 
have  more  luck. 

Mr.  Ben-Veniste.  Let  me  break  it  down. 

First,  we  know  we  are  talking  about  Madison  Guaranty  Savings 
&  Loan.  Second,  Mr.  McDougal  told  you  that  Mrs.  Clinton  was 
working  on  that  issue  for  him,  correct? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  Third,  that  Mr.  McDougal  said  to  you  that  al- 
though they  thought  they  were  going  to  get  this  concept  approved, 
they  wanted  to  put  you  on  the  Savings  and  Loan  Board  so  they 
could  get  your  support? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  Now  my  point  is,  and  as  I  have  been  sort  of 
invited  to  do,  let  me  make  it  clear  that  the  Rose  Firm  was  not  re- 
tained by  Madison  Guaranty  Savings  &  Loan  until  April  1985,  and 
that  Mr.  Latham  testified  that  they  had  considered  the  preferred 
stock  possibility  for  raising  funds  in  the  weeks  before  the  Rose 
Firm  was  retained  to  help  them.  So  I  ask  you,  sir,  do  you  think  you 
may  have  been  confused  in  the  testimony  that  you've  given? 
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Mr.  Lyon.  I've  given  the  best  testimony  that  I  know.  Unfortu- 
nately, I  can't  tell  you  that,  you  know,  in  June  1954  that  I  was 
somewhere,  and  that  seems  to  me  to  be  the  way  you're  coming  at 
me,  sir.  I've  told  you  the  truth.  I've  told  you  where  it  happened.  I 
just  can't  tell  you  when  it  happened. 

Senator  Sarbanes.  Mr.  Lyon,  let  me  pursue  this  for  a  minute. 
Your  conversation  with  Mr.  McDougal  took  place  before  you  went 
off  the  Bank  Board,  correct? 

Mr.  Lyon.  That's  pretty  obvious,  yes. 

Senator  Sarbanes.  I  know  it's  obvious  but  I  just  want  to  get  it 
on  the  record. 

Mr.  Lyon.  OK,  yes. 

Senator  Sarbanes.  You  went  off  the  Bank  Board  in  the  begin- 
ning of  1984? 

Mr.  Lyon.  How  do  you  know  that,  sir? 

Senator  Sarbanes.  I'll  ask  you  the  questions.  You  seem  to  have 
been  replaced,  in  this  release  from  the  Governor's  office,  which 
dates  February  28,  1984,  and  announces  that  you've  been  replaced 
on  the  Bank  Board  by  James  Atkins. 

Mr.  Lyon.  He  could  have  replaced  me  8  months  later.  Only  if  we 
had  the  letter  of  resignation  would  we  know  when  I  resigned  be- 
cause I  resigned  the  same  day  he  asked  me  to,  and  that  should  be 
in  the  Governor's  office. 

Mr.  Ben-Veniste.  And  that  was  a  year  or  so  before  your  term 
was  due  to  expire,  isn't  that  right? 

Mr.  Lyon.  That  was  what? 

Mr.  Ben-Veniste.  That  was  a  year  or  so  before  your  term  was 
to  expire,  do  you  remember  that? 

Mr.  Lyon.  No,  sir,  I  do  not  remember  how  much  longer  I  had  on 
the  term. 

Senator  Sarbanes.  Are  you  asserting  that  you  just  don't  know 
when  you  went  off  the  Bank  Board? 

Mr.  Lyon.  Am  I  asserting? 

Senator  Sarbanes.  That  you  don't  know  when  you  went  off  the 
Bank  Board? 

Mr.  Lyon.  I'm  not  sure,  no. 

Mr.  Ben-Veniste.  We'll  help  you  out. 

Mr.  Lyon.  You've  got  it.  You  asked  it. 

Mr.  Ben-Veniste.  We  have  the  records  that  you  supplied  the 
Committee.  Take  a  look  at  that,  take  a  moment.  Does  that  help 
your  recollection,  the  minutes  themselves? 

Mr.  Lyon.  I  would  have  to  sit — I'm  reading  them.  Incidentally, 
I  do  believe  that  I  know  Mr.  Hobgood,  James  Hobgood. 

Mr.  Ben-Veniste.  That's  fine.  We  are  now  asking  you  when  you 
resigned  from  the  Bank  Board? 

Mr.  Lyon.  I  do  not  know  when  I  resigned. 

Mr.  Ben-Veniste.  Look  at  the  document  we  provided  you,  which 
are  the  minutes. 

Mr.  Lyon.  According  to  this,  the  minutes  of  this  meeting,  they 
are  April  17,  1984,  these  are  the  minutes  that  I  sent  you. 

Mr.  Ben-Veniste.  You  sent  them  to  us? 

Mr.  Lyon.  Yes,  sir. 
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Mr.  Ben-Veniste.  Does  that  help  you?  You  don't  think  these  are 
erroneous  or  a  forgery?  No  one  is  trying  to  trick  you  with  respect 
to  when  you  resigned  from  the  Bank  Board. 

Mr.  Lyon.  No.  It  simply  tells  me  that  the  Bank  Board  had  a 
meeting  April  17th.  That  doesn't  mean  that  I  can  tell  you  that  at 
2:30  in  the  afternoon  of  April  4th,  that  I  resigned  from  the  Bank 
Board,  unless  you  let  me  read  it.  It  may  say  that  in  there. 

Mr.  Ben-Veniste.  We  are  not  asking  you  for  the  moment  you  re- 
signed, or  the  day  of  the  week. 

The  Chairman.  Your  time  is  well  over,  but  I  want  to  get 

Mr.  Ben-Veniste.  I  want  to 

The  Chairman.  Please,  you're  well  over  and  I  want  to  get  to  the 
basis.  Are  we  going  to  play  trick  ball?  If  you're  contending  that  his 
resignation  became  official  as  of  April  17th  then  I  don't  think  Mr. 
Lyon  has  any  argument  with  you,  if  that's  what  your  contention  is. 
And  the  Chair  would  like  to  know,  is  that  what  your  point  is? 

Senator  Sarbanes.  Clearly,  Mr.  Lyon  had  resigned  from  the 
Bank  Board  prior  to  April  17th. 

The  Chairman.  Correct. 

Senator  Sarbanes.  Now  the  Gk)vernor  announced  his  resignation 
on  February  28,  1984. 

Mr.  Ben-Veniste.  And  these  minutes  show  that  Mr.  Hobgood  is 
completing  the  unexpired  term  of  Mr.  William  Lyon.  So  unless  they 
were  both  sitting  in  the  same  chair  in  that  meeting,  Mr.  Lyon  was 
gone  and  Mr.  Hobgood  was  there. 

The  Chairman.  Look,  Counselor,  the  record  speaks  for  itself.  The 
meeting  of  April  17th  indicates  that  there  have  been  two  newly  ap- 
pointed members  of  the  board,  Mr.  Franklin  Collier  of  Augusta  and 
Mr.  James  Hobgood  of  Arkadelphia. 

Now,  as  it  relates  to  the  date,  I'm  going  to  ask  Mr.  Lyon  to  the 
best  of  his  ability,  not  now,  but  if  he  could  furnish  the  Committee, 
and  I'll  ask  our  investigators  to  see  what  day,  because  he  seems  to 
have  said  quite  clearly  that  he  remembers  sending  his  resignation 
in  on  the  date  that  he  spoke  to  the  Governor.  Is  that  true? 

Mr.  Lyon.  Yes. 

The  Chairman.  So  on  the  same  date  the  Governor  spoke  to  you, 
you  sent  it  in? 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  Obviously  the  meeting  of  April  17th  memorial- 
izes that  there  are  two  new  appointees.  The  release  of  that  was  not 
made,  as  you  point  out,  some  time  thereafter  in  February. 

Senator  Sarbanes.  Now,  Mr.  Lyon,  you  saw  earlier  the  release 
from  the  Governor's  office  on  February  28,  1984,  remember,  when 
you  looked  at  that  here  today? 

Mr.  Lyon.  The  release  from  the  Governor's  office? 

Senator  Sarbanes.  I  saw  that. 

Mr.  Lyon.  I  saw  that. 

Senator  Sarbanes.  Here  today. 

The  Chairman.  One  of  the  documents  provided  to  you,  Mr.  Lyon, 
is  a  copy  of  the  release  in  which  the  appointments  were  announced. 

Mr.  Lyon.  Yes,  I  saw  that. 

Senator  Sarbanes.  That  was  dated  February  28,  1984,  correct? 

Mr.  Lyon.  We  think  that's  correct,  yes.  We  can  look. 
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The  Chairman.  It's  right  up  on  the  Elmo.  It  says,  February  28th, 
Release. 

Mr.  Lyon.  OK,  yes,  sir. 

Senator  Sarbanes.  So  it's  reasonable  to  presume  that  your  res- 
ignation had  taken  place  before  that  date  since  the  Governor  is  an- 
nouncing on  that  date  that  you're  being  replaced  and  had  resigned? 

Mr.  Lyon.  Yes,  that  would  be  reasonable. 

Mr.  Ben-Veniste.  May  I  just  follow  up  in  the  time  that  would 
be  remaining  if  we  got  the  additional  time  the  Majority  had? 

The  Chairman.  Counselor,  you  had  more  than  the  additional 
time,  and  if  I  hadn't  stepped  in,  you  would  have  still  been  arguing 
about  some  date  as  it  related  to  who  knows  what. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  what  we  ought  to  do 
is  just  stick  to  when  the  red  light  goes  on,  shift  it  over,  then  we 
don't  get  into  this.  I  think  that's  easier,  because  Mr.  Chertoff  ran 
over  and  Mr.  Ben-Veniste  is  running  over.  I  think  it  is  probably 
easier  if  we  just  follow  the  red  light. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Thank  you,  Mr.  Chairman. 

Mr.  Lyon,  in  your  areas  of  responsibility,  you  became  quite  famil- 
iar, obviously,  with  your  duties  as  a  member  of  the  State  Banking 
Board.  And  from  time-to-time  you  had  occasion  to  visit  the  signifi- 
cance of  Cease  and  Desist  Orders.  Is  that  correct? 

Mr.  Lyon.  No. 

Senator  Murkowski.  Would  you  clarify  your  familiarity  and  your 
particular  responsibility? 

Mr.  Lyon.  My  responsibility  was  simply  to  serve  on  the  board  to 
help  the  Commissioner  in  anything  that  he  had. 

Senator  Murkowski.  Was  this  a  salaried  position? 

Mr.  Lyon.  No. 

Senator  Murkowski.  Did  you  have  an  advisory  capacity? 

Mr.  Lyon.  It  was  an  advisory  capacity,  they  paid  mileage.  We 
had  nothing  to  do,  as  far  as  I  know,  when  I  was  there,  I  never  saw 
a  Cease  and  Desist  Order  or  had  anything  to  do  with  them,  except 
as  a  banker.  I  knew  that  they  were  deadly,  and  when  I  say  that, 
if  you  got  one,  you'd  better  listen  to  it. 

Senator  Murkowski.  I  couldn't  agree  with  you  more.  I'm  familiar 
with  their  existence,  having  been  in  the  banking  business  for  25 
years.  They  are  not  something  that  a  board  of  directors  ignores  be- 
cause there's  a  personal  liability  associated  with  them.  Is  that  not 
correct  that  the  board  does  act  in  a  fiduciary  responsibility? 

Mr.  Lyon.  Right. 

Senator  Murkowski.  I'm  curious  to  know,  this  advisory  capacity, 
while  you  weren't  the  director  of  banking,  you  sat  as  a  review 
board,  or  you  were  informed  at  some  level  of  the  areas  of  activity 
of  the  responsibility.  Otherwise,  there  wouldn't  have  been  much 
point  in  having  a  board,  would  there? 

Mr.  Lyon.  We  sat  basically  as  a  review  board  for  the  Bank  Com- 
missioner. The  Bank  Commissioner  of  the  State  of  Arkansas  is  a 
very  powerful  gentleman. 

Senator  Murkowski.  So  you  are  the  sounding  board.  You  have 
some  familiarity  with  what  went  on? 
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Mr.  Lyon.  That  is  correct.  If  he  has  a  problem  with  a  bank,  there 
is  a  chance  that  he  will  tell  the  board.  There's  also  a  chance  that 
he  will  not,  and  handle  that  himself.  He's  over  the  examiners. 

Senator  MuRKOWSKl.  In  your  testimony  today,  you  made  a  state- 
ment relative  to  the  problems  associated  with  the  bank  with  regard 
to  unsecured  loans,  out-of-territory  loans,  and  too  many  loans  to 
politicians.  And  I  think  you  indicated  some  names — Bill  Clinton, 
Grovernor  Tucker,  and  Senator  Fulbright.  Do  you  know  what  the 
disposition  of  those  loans  were?  Because  obviously  you  chose  to 
highlight  them  as  being  examples  of  loans  that  were  subject  to  crit- 
icism by  the  examiners. 

Mr.  Lyon.  No,  I  did  not  choose  to  highlight  them.  I  was  asked 
who  I  heard  and  anything  that  I  would  tell  you  about  that  incident 
is  strictly  hearsay,  a  brief,  brief  conversation. 

Senator  MURKOWSKI.  And  you  are  not  aware  of  those  loans  being 
classified? 

Mr.  Lyon.  I  am  not  aware  that  they  even  had  those  loans  in  the 
bank.  Senator. 

Senator  MURKOWSKI.  So  that  was  just  an  example? 

Mr.  Lyon.  Right. 

Senator  Murkowski.  Clearly  in  the  bank,  and  I'm  referring  now 
to  one  of  the  exhibits  that  I  think  has  been  provided  you,  it  shows 
a  loan  to  Hillary  Rodham,  Little  Rock,  $26,792.  This  is  on  a  report, 
June  27,  1983,  it  says  to  be  paid  off  within  60  days  and  then  it 
says  from  Security  Bank  loan.  Do  you  have  any  familiarity,  does 
that  ring  a  bell?  If  you  saw  that,  what  would  that  mean  to  you  as 
a  banker? 

Mr.  Lyon.  That  would  mean  that  the  Securities  Bank  would  pay 
it  off  to  that  bank  within  60  days  to  me. 

Senator  Murkowski.  That  bank.  I  was  referring  to  the  examina- 
tion classification  of  the  Madison  Bank  and  Trust  Company. 

The  Chairman.  Senator,  that  is  on  page  15  of  the  document  you 
are  holding. 

Senator  Murkowski.  On  page  15  of  the  document.  One  could  as- 
sume then  that  this  particular  loan,  which  was  classified,  was  paid 
off  by  a  loan  from  another  bank. 

Mr.  Lyon.  Correct. 

Senator  Murkowski.  I  am  interested  in  this  letter  from  the  Ar- 
kansas State  Bank  Department  signed  by  a  Marlin  D.  Jackson, 
Bank  Commissioner.  To  your  knowledge,  was  Mr.  Jackson  associ- 
ated with  the  Security  Bank  in,  is  it  Paragoula? 

Mr.  Lyon.  Yes. 

Senator  Murkowski.  How  was  he  associated  with  that  bank? 

Mr.  Lyon.  At  that  time,  I  believe  he  was  a  majority  stockholder 
of  that  bank. 

Senator  Murkowski.  He  wrote  this  letter  to  Charles  Campbell, 
Vice  President,  Security  Bank,  and  the  date  of  that  was  November 
1985.  To  your  knowledge,  at  that  time,  was  he  still  a  significant 
shareholder  of  the  bank,  or  had  he  put  his  stock  in  trust  as  Bank- 
ing Commissioner  for  the  State  Bank  Department  of  Arkansas? 

Mr.  Lyon.  To  my  knowledge,  at  that  time,  when  he  was  Bank 
Commissioner,  he  had  put  his  stock  in  trust. 

Senator  Murkowski.  I  see,  but  he  hadn't  sold  it.  The  trust  con- 
trolled the  stock,  and  it  was  a  blind  trust,  do  you  know? 
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Mr.  Lyon.  I  believe  it  was,  according  to  what  he  told  me,  yes. 

Senator  MURKOWSKI.  You  indicated  that  Mr.  Jackson  was  a 
friend  of  yours,  and  when  asked  about  this  particular  letter  and 
the  appropriateness  of  it,  you  said  something  to  the  effect  that  no, 
it  was  not  right.  I  assume  you  were  referring  to  the  fact  that  as 
Banking  Commissioner,  to  use  the  stationery  to  write  a  letter  to 
obviously  an  associate,  because  I  assume  Mr.  Campbell,  Vice  Presi- 
dent of  the  Security  Bank  of  Paragoula  was  known  to  Mr.  Jackson 
and  had  been  in  the  bank  for  some  time,  and  had  been  a  previous 
associate  of  Mr.  Jackson,  when  Mr.  Jackson  was  active  in  his  own- 
ership of  that  stock.  So  they  knew  each  other? 

Mr.  Lyon.  Yes. 

Senator  MURKOWSKI.  So  what  we  have  here  is  a  case  where  Mr. 
Jackson  is  using  his  office,  his  letterhead,  to  enclose  an  Extension 
Agreement  which  Gk)vernor  Bill  Clinton  signed  the  previous  day. 

It  further  goes  on  to  state,  "It  is  my  understanding  that  Jim 
McDougal,  a  close  friend  as  well  as  business  associate  of  Governor 
Clinton,  is  to  forward  to  you  a  check  for  $2,322.42  representing  the 
interest  due  on  the  note."  Why  would  Mr.  McDougal  pay  Governor 
Clinton's  interest  on  the  note?  Do  you  have  any  idea? 

Mr.  Lyon.  I  have  no  idea. 

Senator  MURKOWSKI.  But  clearly  that's  what  the  letter  states.  It 
further  states,  "that  he  intends  to  make" — it's  blocked  out  here — 
but  I  think  it's  a  "principal  reduction  in  addition  to  the  interest 
payment,"  and  that  principal  reduction — maybe  I  am  reading 
$25,000.  I'll  have  to  ask  the  personal  staff  to  review  that. 

Furthermore,  "after  the  approval  of  the  agreement,  please  return 
the  appropriate  copies  so  that  it  may  be  delivered  to  Governor  Clin- 
ton. Also  please  request  copies  of  the  receipt  to  me,"  being  Mr. 
Jackson,  the  Banking  Commissioner. 

And  then  further,  "So  that  Jim  McDougal  may  know  that  the 
proper  credit  has  been  given,  please  provide  Jim  with  a  copy  of  the 
receipt  for  the  payment,  of  the  interest  and  principal  along  with 
the  Extension  of  the  notes." 

So  it's  pretty  well  your  opinion  then  that  this  loan,  which  was 
previously  held  by  Hillary  Rodham  Clinton,  in  an  amount  of 
$26,792,  that  was  on  the  Madison  Bank  and  Trust  Company  port- 
folio, was  paid  off  with  a  loan  from  the  Security  Bank  of  Paragoula, 
which  Mr.  Jackson  had  been  formerly  associated  with,  at  least  a 
large  stock  ownership,  and  was  now  Commissioner  for  the  State  of 
Arkansas? 

Mr.  Lyon.  It  does  seem  that  way,  yes. 

Senator  MURKOWSKI.  Now,  as  a  banker,  can  you  provide  for  us, 
upon  recollection,  the  appropriateness  of  having  another  bank  pay 
off  a  loan  that's  classified  relative  to  aren't  we  just  transferring  the 
problem  basically  of  one  nonpayment  to  another  financial  institu- 
tion that  has  to  bear  the  brunt  of  that? 

Mr.  Lyon.  Yes. 

Senator  MURKOWSKI.  That's  my  impression  too. 

I'm  curious  to  know,  when  you  talked  to  Mr.  McDougal  concern- 
ing the  particular  and  the  rather  delicate  conversation  where  he 
suggested  you  leave  the  advisory  position  on  the  State  Bank  Board, 
and  take  the  position  on  the  Federal  Board,  which  would  assist  the 
S&L  in  the  issuance  of  preferred  stock,  was  there  any  mention  of 
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any  consideration?  In  other  words,  he  was  asking  you  to  step  down 
and  do  something  else.  Is  there  a  salary  that  goes  with  the  S&L 
Board  position?  Did  he  say  that  he  would  look  favorable — I  mean, 
what  was  the  basis?  Was  he  just  asking  you  to  do  a  favor?  Or  was 
there  any  talk  or  any  recollection  of  consideration  for  doing  that? 

Mr.  Lyon.  I  think  Mr.  McDougal  was  asking  me  simply  to  do  a 
favor.  There  was  no  mention  of  any  consideration. 

The  fact  that  at  the  time  he  didn't  really  understand  the  dif- 
ference between  a  bank  and  a  savings  and  loan  did  disturb  me. 

Senator  MURKOWSKI.  That's  evident  now. 

Well,  when  you  recall  having  sat  on  that  board  as  an  adviser  to 
the  Bank  Commissioner,  I  assume  that  you  were  aware  that  a 
Cease  and  Desist  Order  had  been  initiated  against  Madison  Bank? 

Mr.  Lyon.  Barely,  just  barely  aware  of  it. 

Senator  Murkowski.  How  long  did  you  sit  on  that  board?  I'm 
kind  of  curious  in  a  sense.  How  long  does  it  take  that  board  to  act 
once  they  issue  a  Cease  and  Desist  Order  and  get  back  and  advise 
you  folks,  who  are  in  an  advisory  capacity,  of  what  action  if  any 
had  been  taken? 

Mr.  Lyon.  I  sat  on  the  board  I  believe  from  1980  until  some  time 
in  1984,  right  in  that  area.  I  knew  nothing  ever  about  any  Cease 
and  Desist  Order,  except  this  one. 

Senator  Murkowski.  What  did  you  know  about  this  one? 

Mr.  Lyon.  We  were  walking  into  the  meeting,  and  I  asked,  since 
I  knew  they  had  bought  the  bank — and  I'm  talking  about  "they," 
Jim  McDougal  and  Jim  Guy  Tucker  and  another  gentleman  named 
Steve  Smith — how  they  were  doing,  I  was  asking,  really.  They  said, 
"You  know  that  they're  under  a  Cease  and  Desist  Order."  And  I 
said,  "No,  I  did  not.  Why?"  They  told  me  what  I  told  you,  and  we 
went  on  into  the  meeting.  That's  all  I  remember. 

The  Chairman.  Senator? 

Senator  Murkowski.  My  last  question  is  in  reference  to  your 
deposition.  I  think  this  is  a  question  by  Mr.  Gesell: 

Question:  How,  when  you  say  he  was  bragging  about  it,  did  it  come  up?  In  discus- 
sion with  respect  to  the  brewery?  Or  was  it  with  respect  to  some  other  business  deal 
that  you  had  with  him? 

Answer:  No,  look.  What  is  boils  down  to  is  whether,  right  or  wrong,  Jim  McDougal 
thought  that  he  owned  Bill  Clinton.  And  that's  what  it  boiled  down  to.  I  don't  know 
when  he  told  me  all  of  this,  what  year  it  was,  but  he  did  tell  me  that. 

Question:  He  told  you  that  he  did  own  Bill  CUnton? 

Answer:  That's  correct. 

Do  you  recall  that  deposition? 

Mr.  Lyon.  Mr.  McDougal,  right  or  wrong,  said  that  several  times; 
yes. 
Senator  Murkowski.  Thank  you,  Mr.  Chairman. 
The  Chairman.  Senator  Sarbanes. 
Senator  Sarbanes.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Thank  you  very  much. 

Mr.  Lyon,  you  have  said,  I  think  very  candidly,  that  years  come 
and  go,  and  you're  having  trouble  pinpointing  exact  years.  I  think 
the  reason  it's  important  is,  when  we  take  your  testimony  and  lay 
it  down  beside  the  facts  of  the  timing  of  this,  it  simply  doesn't  add 
up.  It  doesn't  mean  that  what  you  remember  isn't  accurate.  But  it 
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says  to  me — and  I  think  this  is  very  important,  and  it  goes  to  what 
Senator  Murkowski  just  said.  Mr.  McDougal  was  a  braggart,  and 
he  said  things  that  weren't  true.  Because  clearly,  when  he  told  you 
that  Hillary  Clinton  was  working  on  this  preferred  stock  matter, 
the  evidence  shows  you  that  she  was  not.  He  said  she  was. 

I  don't  question  your  memory  on  that.  And  the  fact  that  Senator 
Murkowski  brings  out  the  fact  that  Mr.  McDougal  bragged  that  he 
owned  the  Clintons,  that's  the  point.  The  facts  are  that  he  was 
bragging,  and  it  gets  back  to  Mr.  Lyon's  testimony,  which  Senator 
Murkowski  didn't  hear  in  the  beginning — when  you  said  he  was  a 
braggart,  that  he  was  grandiose,  and  all  the  other  things  that  you 
put  on  the  record. 

Now,  what  we  have  here,  gmd  I  would  like  to  put  into  the 
record — I  see  the  Chairman  isn't  here;  maybe  Senator  Shelby  could 
help  me — is  a  report  done  by  Jay  Stephens,  a  Republican  U.S.  At- 
torney for  Pillsbury  Madison  &  Sutro.  I  would  like  to  ask  unani- 
mous consent  that  this  page  be  placed  into  the  record,  if  I  might, 
and  that's  page  6  of  that  report. 

Senator  Shelby  [presiding].  I  think  that  report  has  already  been 
put  in  the  record. 

Senator  Boxer.  Actually,  one  paragraph  out  of  that  page.  It  will 
take  about  six  lines. 

Senator  Shelby.  The  whole  report,  if  I  understand,  if  the  Sen- 
ator from  California  would  yield — ^the  whole  report  has  been  made 
a  part  of  the  record. 

Senator  BoXER.  Thank  you.  Then  I  will  quote  it.  It  will  take  a 
little  bit  longer. 

Mr.  Chertoff  said  something  that  the  record  doesn't  bear  out.  He 
said  that  Madison  Guaranty — that  the  bank  was  working  through 
that  whole  entire  time,  that  Rose  Law  Firm  was  working  through 
that  whole  entire  time  for  Mr.  McDougsd.  That  is  not  shown. 

I  will  put  into  the  record  and  I  will  state  it,  since  I  can't  put  the 
document  in:  "Apart  from  this  case,  no  evidence  has  been  located 
suggesting  that  the  Rose  Law  Firm  represented  other  McDougal- 
controlled  entities  until  1985,  when  it  started  to  represent  Madison 
Guaranty." 

Basically  through  1981  and  1982,  then,  they  didn't  do  any  more 
work.  Here  is  a  situation  where  you  are  saying  that  Mr.  McDougal, 
before  you  were  asked  to  resign,  told  you  Hillary  Rodham  was 
working  for  Madison,  and  in  fact  that  wasn't  the  case.  And  that's 
what's  really  important  and  troubling  here.  It  was,  it  seems  to  me, 
a  case  of  showing  off,  bragging,  throwing  around  Hillary  Clinton's 
name,  when  in  fact  the  record  shows  she  wasn't  working  for  them. 

When  the  Governor  called  you  to  tell  you  that  he  was  going  to 
ask  you  to  resign,  did  you  tell  him  about  your  disturbing  conversa- 
tion with  Mr.  McDougal? 

Mr.  Lyon.  No. 

Senator  Boxer.  You  did  not. 

Did  he  raise  anything  about  what  Mr.  McDougal  had  discussed 
with  you?  Did  he  ask  you  anything  specific  about  preferred  stock 
or  an5rthing  else? 

Mr.  Lyon.  No. 

Senator  BoxER.  He  did  not. 
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Could  he  have  had  someone  else  call  you,  do  you  think?  Could 
the  Governor  have  had  one  of  his  top  staff  call  you,  rather  than 
him  calling  you? 

Mr.  Lyon.  Yes. 

Senator  BoxER.  He  could  have,  but  yet  the  Governor  called  you 
and  told  you  that  he  needed  this  appointment  for  someone  else.  I 
think  that's  an  important  point,  Mr.  Chairman. 

I  would  say  that  when  you  take  this  witness'  testimony,  and  you 
include  in  it  his  description  of  Mr.  McDougal,  added  to  what  Sen- 
ator Murkowski  said,  which  I  think  drives  it  home — that  Mr. 
McDougal  felt  that  he,  in  fact,  owned  the  Clintons — it  leads  me  to 
believe  that  perhaps  these  conversations  took  place. 

I  don't  question  your  veracity,  sir,  but  that  it  was  a  bragging 
kind  of  a  situation.  Because  when  you  line  it  up  against,  as  we 
have  seen  from,  I  think,  the  excellent  questioning  of  our  Counsel, 
it  simply  doesn't  add  up.  That  is  backed  up  by  none  other  than  Jay 
Stephens  of  Pillsbury  Madison  &  Sutro. 

Now,  I  just  want  to  pick  up  on  one  more  point  that  the  Ranking 
Member  said,  and  then  whatever  time  remains  I  would  yield  back, 
I  hope  there  will  be  some.  That  point  is  your  comments  about  a  Ge- 
stapo, and  I  greatly  appreciate  your  apologizing.  In  fact,  you  didn't 
mean  it  for  this  Committee,  you  meant  it  for,  quoting  you,  "Mr. 
Starr's  Committee."  Do  you  really  feel  that  Mr.  Starr's  people  are 
using  Gestapo-like  tactics? 

Mr.  Lyon.  Ma'am,  in  Arkansas,  a  small  State,  there  are  over  40 
FBI  agents  and  I  don't  know  how  many  special  prosecutors.  This 
has  gone  on  for  many,  many  months,  and  you  asked  me  a  question 
that  I  would  really  like  to  forget.  I  would  like  to  go  away,  if  you 
all  know  what  I  mean.  But,  gentlemen,  enough  is  enough.  It's  a 
small  State.  CJet  on  with  it  and  get  it  over,  one  way  or  the  other. 

Senator  BoxER.  If  I  could  thank  you  for  that  comment,  my  point 
in  asking  that  question,  Mr.  Chairman,  has  to  do  with  when  you 
are  going  to  ask  the  Senate  to  continue  this  investigation.  And  I 
have  to  say,  everything  that  is  being  covered  here  is  being  covered 
by  Mr.  Starr,  and  that  this  gentleman  described  the  type  of  inten- 
sive questioning  that  he  has  gone  through. 

Now,  once  again,  we  line  up  the  testimony.  We  see  the  time- 
frame. And  as  far  as  I'm  concerned,  it  adds  up  to  the  fact  that  Mr. 
McDougal  was  a  braggart,  he  was  grandiose,  and  he  threw  names 
around  of  important  people.  Because  the  facts  are,  according  to  Jay 
Stephens — who  is  not  a  Democratic  partisan  individual.  To  the  con- 
trary. All  that  he  states,  that  there  was  no  work  being  done  by  Hil- 
lary Rodham  Clinton  at  that  very  time  when  that  conversation  had 
to  take  place,  given  the  facts  before  us. 

I  would  yield  to  Mr.  Ben-Veniste  whatever  time  I  have  left. 

Mr.  Ben-Veniste.  I  just  want  to  ask  one  question.  Earlier,  you 
were  asked,  Mr.  Lyon — and  let  me  direct  your  attention  back  to 
this  project  that  Mr.  McDougal  was  involved  in,  because  it  is  of 
some  interest  to  us — when  Castle  Grande  was  known  as  Castle 
Grande.  First  of  all,  what  you're  referring  to  is  a  trailer  park,  basi- 
cally, is  that  correct?  Castle  Grande  is  a  development? 

Mr.  Lyon.  It  was  a  development  mostly  on  trailers,  and  then 
there  were  other  things  planned,  I'm  sure.  But  it  was  a  develop- 
ment, yes. 
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Mr.  Ben-Veniste.  We  have  heard  it  described  as  Castle  Grande 
Estates.  Did  you  ever  hear  the  "Estates"  part  of  that  mentioned? 

Mr.  Lyon.  I  believe  on  the  advertising  I  have  heard  that.  It  was 
Castle  Grande. 

Mr.  Ben-Veniste.  Did  that  have  some  particular  meaning  in 
terms  of  the  land  that  it  was  on?  What  did  Castle  Grande  mean? 

Mr.  Lyon.  Castle  Grande,  I  believe,  came  from  the  name  of  the 
trailers  that  he  was  putting  on  the  lots  and  selling.  But  I  don't 
know  that.  I  don't  remember  that. 

Mr.  Ben-Veniste.  You  think  the  trailers  themselves.  Is  that  a 
brand  name  of  a  trailer? 

Mr.  Lyon.  That's  kind  of  what  he  said,  yes. 

Mr.  Ben-Veniste.  A  super-jumbo  trailer,  some  kind  of  extra- wide 
trailer? 

Mr.  Lyon.  Very  nice  trailers. 

Mr.  Ben-Veniste.  Hence  "Castle,"  and  then  large,  "Grande."  OK. 

So  very  nice  large  trailers  were  going  to  go  on  there,  and  that 
was  going  to  be  the  name.  It  wasn't  that  this  land  was  called  Cas- 
tle Grande  before  Mr.  McDougal  got  ahold  of  it. 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  It  wasn't  that  people  from  that  area  walked 
around  and  said,  "Oh,  that's  the  Castle  Grande  neighborhood." 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  This  was  all  something  that  was  dreamed  up 
and  then  promoted. 

Mr.  Lyon.  That's  correct. 

Mr.  Ben-Veniste.  My  question  is,  you  had  been  on  the  land,  and 
you  hauled  some  timber  or  some  such  off  the  land? 

Mr.  Lyon.  Correct. 

Mr.  Ben-Veniste.  It  wasn't  known  as  Castle  Grande  then,  when 
you  hauled  the  timber  off  of  it? 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  It  was  only  until  somebody  started  to  promote 
it  and  tried  to  sell  it.  Do  you  remember — and  I  know  it's  hard  going 
back  all  this  time — but  do  you  remember  when  these  ads  started 
to  come  out?  Was  that  associated  with  anything  in  your  mind? 

Mr.  Lyon.  He  had  a  development  named  Maple  Creek,  and  then 
went  immediately  to  Castle  Grande.  It  was  associated  with  nothing 
in  my  mind,  no.  It  was  just  a  name. 

Mr.  Ben-Veniste.  So  when  people  in  Arkansas  started  to  refer 
to  it  as  Castle  Grande,  that  was  after  all  the  promotional  material 
had  been  in  the  newspapers,  or  billboards,  or  whatever  might  have 
been  out  there? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  You  never  seriously  considered  relocating  your 
brewery  to  this  warehouse,  did  you,  if  I  understand  your  deposition 
testimony? 

Mr.  Lyon.  I  seriously  considered  it  until  I  found  out  he  wanted 
me  to  buy  the  building  and  do  all  of  the — and  then  I  unseriously 
considered  it.  OK? 

Mr.  Ben-Veniste.  Mr.  McDougal's  idea  was  that  you  would  pay 
for  the  whole  deal  and  finance  it,  and  move  your  brewery  there? 

Mr.  Lyon.  He  would  finance  it. 

Mr.  Ben-Veniste.  But  you'd  be  responsible  for  paying  it  back. 
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Mr.  Lyon.  Right.  I  knew  who  was  going  to  pay  for  it,  and  he's 
sitting  right  here. 

Mr.  Ben-Veniste.  So  that  was  not  appeaUng  to  you,  and  con- 
versations thereafter  were  strictly  on  the  basis  of  trying  to  be  nice 
to  Mr.  McDougal,  who  was  holding  the  note  on  all  this  money  you 
owed  him.  You  listened,  but  you  weren't  that  serious  an3rmore  after 
he  had  revealed  what  he  had  in  mind  for  you  in  this  project? 

Mr.  Lyon.  Right. 

Mr.  Ben-Veniste.  OK. 

The  Chairman  [presiding].  Mr.  Lyon,  we're  going  to  take  a  break 
right  after  this  line  of  questioning.  I'm  going  to  try  to  do  this  in 
2  minutes,  if  I  can,  and  then  turn  to  Senator  Shelby. 

You  have  testified  basically — and  if  I'm  wrong,  again,  I  want  you 
to  correct  me;  I'm  not  trying  to  put  words,  I'm  trying  to  summa- 
rize— that  there  came  a  point  in  time  sometime  in  1983,  early 
1984,  when  Jim  McDougal  came  to  you  and  said,  "Look.  I  want  you 
to  go  on  this  different  Bank  Board.  And  the  reason  is,  we  have  this 
preferred  stock.  That  board  is  going  to  be  making  a  decision.  I'd 
like  you  to  support  it."  Is  that  correct? 

Mr.  Lyon.  Basically.  He  didn't  necessarily  say  "preferred  stock." 
He  was  trying  to  raise  capital  for  his  bank  or  his  savings  and  loan. 

The  Chairman.  You  told  him,  and  I'm  quoting  you,  "hell  no."  Is 
that  right,  about  going  over  to  that  board  and  just  giving  it  an  ap- 
proval to  his  proposition? 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  The  reason  you  told  him  "hell  no"  is  not  so  much 
the  details  of  the  deal,  but  the  fact  that  he  wasn't  going  to  have 
your  vote  in  his  pocket,  so  to  speak,  just  because  you  got  on  that 
board.  Is  that  right? 

Mr.  Lyon.  Yes,  that's  right. 

The  Chairman.  Then  he  told  you  that  if  you  weren't  going  to  do 
this,  that  the  Governor  was  going  to  call.  He  first  said,  "I  want 
your  resignation  from  the  board  you're  on  now."  Is  that  right? 

Mr.  Lyon.  That's  right. 

The  Chairman.  You  told  him  no.  Is  that  right? 

Mr.  Lyon.  That's  right. 

The  Chairman.  You  said,  "That's  something  the  Gk)vernor  has  to 
ask  me  to  do  that."  Is  that  right? 

Mr.  Lyon.  That's  right. 

The  Chairman.  He  said  to  you,  basically,  "I'll  have  the  Governor 
call  you."  Is  that  right? 

Mr.  Lyon.  That's  right. 

The  Chairman.  And  within  a  period  of  about  2  months,  you  got 
a  call  from  the  Governor.  Is  that  right? 

Mr.  Lyon.  That's  correct. 

The  Chairman.  In  your  deposition,  and  that's  in  front  of  you,  you 
say:  "He  called  me  at  the  Pine  State  Bank."  That's  page  62.  Would 
you  put  it  up  on  the  Elmo?  Is  that  right? 

Mr.  Lyon.  That's  right. 

The  Chairman.  Moving  up  to  page  61,  you're  talking  about  the 
Governor,  line  15:  "The  Governor  called  me  over  at  the  bank  and 
he  told  me  that  Jim  had  indicated  to  him  that  I  would  resign  if  he 
asked  me  to."  Did  Governor  Clinton  tell  you  that  Mr.  McDougal 
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had  spoken  to  him  and  said  that  you  would  resign  if  the  Governor 
asked  you?  He  told  you  this? 

Mr.  Lyon.  Not  in  those  terms.  He  said,  "Jim  said  that  you  would 
be  willing  to  resign."  And  as  I  told  you,  Governor  Clinton  was  very 
nice  about  it.  There  was  no 

The  Chairman.  There  was  no  pressure.  He  just  told  you  as  a 
matter  of  fact  that  Jim  had  told  you  this? 

Mr.  Lyon.  That's  right. 

The  Chairman.  And  repeated  his  position? 

Mr.  Lyon.  He  thanked  me  and  told  me  that  he  needed  the  ap- 
pointment. And  he  was  a  super-nice  man. 

The  Chairman.  McDougal  had  told  you  that  they  needed  this  ap- 
pointment for  some  fellow  who  came  from  a  town  that  helped  raise 
a  lot  of  money.  Is  that  right? 

Mr.  Lyon.  That's  what  he  told  me.  Whether  it  was  true  or  not, 
I  don't  know. 

The  Chairman.  Were  you  surprised  when  the  Grovemor  called? 

Mr.  Lyon.  Yes,  sir. 

The  Chairman.  You  were  disappointed,  weren't  you? 

Mr.  Lyon.  Yes,  sir.  I  was  disappointed. 

The  Chairman.  And  the  reason  you  were  disappointed  was  that 
McDougal  could  actually  get  the  Governor  to  call  you  and  ask  you 
to  resign.  Isn't  that  true? 

Mr.  Lyon.  Yes,  sir.  That's  true. 

The  Chairman.  You  were  disappointed.  As  you  said,  the  Gov- 
ernor's a  good  man,  but  the  fact — ^you  never  really  believed  when 
McDougal  first  told  you  this,  you  weren't  sure  whether  he  was 
bragging  or  not.  But  it  did  come  to  pass.  What  he  told  you  turned 
out  to  be  more  than  bragging,  and  that  surprised  you,  didn't  it? 

Mr.  Lyon.  Yes. 

The  Chairman.  And  you  were  disappointed. 

Mr.  Lyon.  Yes. 

The  Chairman.  OK. 

Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  SHELBY.  When  Governor  Clinton  appointed  you  to  the 
State  Bank  Board,  was  that  probably  about  1982? 

Mr.  Lyon.  I  think  it  was  some  time  around  1980. 

Senator  Shelby.  About  1980?  OK. 

Was  Mr.  Jim  McDougal — is  that  his  name,  Jim  McDougal?  Mr. 
McDougal  at  that  time  was  working  for  Governor  Clinton? 

Mr.  Lyon.  When  I  was  appointed,  Mr.  McDougal  was  Governor 
Clinton's  number  one  aide,  as  I  understood  it. 

Senator  SHELBY.  Number  one  aide  at  that  time.  So  was  your  con- 
tact regarding  being  appointed  to  the  Arkansas  Bank  Board — is 
that  what  you  call  it,  the  Arkansas  Bank  Board — was  that  done  in 
a  sense  through  Mr.  McDougal's  contact  with  you? 

Mr.  Lyon.  Yes,  sir.  From  years  ago,  yes,  sir. 

Senator  Shelby.  And  you  said  the  year  was  about  1980? 

Mr.  Lyon.  I  believe  it  was,  yes. 

Senator  Shelby.  Did  Mr.  McDougal  tell  you  or  indicate  to  you 
that  in  1980  or  thereabouts,  that  he  would  get  Governor  Clinton 
at  that  time  to  appoint  you  to  the  State  Bank  Board? 
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Mr.  Lyon.  Yes. 

Senator  Shelby.  How  long  was  it  between  when  Jim  McDougal 
told  you  he  was  going  to  get  or  recommend  that  the  Governor  ap- 
point you  to  the  State  Bank  Board  and  the  appointment?  How  long 
was  it  before  the  appointment  came  through,  more  or  less? 

Mr.  Lyon.  Well,  it  really  was  not  very  long.  Once  again,  I  do  not 
remember 

Senator  Shelby.  The  exact  date? 

Mr.  Lyon.  That's  right. 

Senator  Shelby.  Was  it  within  weeks? 

Mr.  Lyon.  I'd  say  probably  months. 

Senator  Shelby.  About  a  month,  several  months? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  But  your  contact  was  with  Jim  McDougal  re- 
garding the  appointment  to  the  Bank  Board,  which  later  the  Grov- 
emor  of  Arkansas,  Bill  Clinton,  appointed  you  to;  right? 

Mr.  Lyon.  Right. 

Senator  Shelby.  Did  Governor  Clinton  call  you  and  tell  you  he 
was  appointing  you  to  the  Bank  Board  in  1980? 

Mr.  Lyon.  No,  sir. 

Senator  Shelby.  You  served  on  the  Bank  Board  for  how  long? 
From  1980  approximately  until  you  resigned. 

Mr.  Lyon.  Until  at  least  1984,  yes,  sir. 

Senator  Shelby.  How  long  was  your  appointment  for?  What  was 
the  term  of  your  appointment? 

Mr.  Lyon.  I  do  not  remember. 

Senator  Shelby.  Whatever  it  is  is  a  matter  of  record,  is  it  not? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  Now,  in  Arkansas,  I  assume  that  the  State 
Bank  Board  deals  with  banks,  and  the  savings  and  loan  deals  with 
thrifts.  You  have  a  separate  board  that  deals  with  savings  and 
loans  or  savings  banks? 

Mr.  Lyon.  As  far  as  I  know,  yes. 

Senator  Shelby.  As  you  were  sitting  as  a  member  of  the  State 
Bank  Board,  you  did  not  deal  with  savings  and  loans,  did  you? 

Mr.  Lyon.  We  had  no  dealings  with  savings  and  loans,  no. 

Senator  Shelby.  I  know  this  has  been  asked,  probably,  in  certain 
ways — but  when  did  Mr.  McDougal  first  mention  to  you  about  the 
possibility  of  a  change  from  the  Bank  Board  to  the  Savings  and 
Loan  Board?  In  other  words,  did  he  tell  you  that  he  needed  help 
over  on  the  Savings  and  Loan  Board,  or  whatever  you  would  call 
it  in  Arkansas;  a  different  regulatory  board? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  What  did  you  say,  if  anything,  when  he  men- 
tioned this  to  you? 

Mr.  Lyon.  I  will  say  it  again.  I  told  him  not  "no,"  but  "hell  no." 

Senator  Shelby.  "Hell  no."  Did  you  feel  like  again  that  some- 
thing didn't  smell  right,  didn't  sound  right,  wasn't  right? 

Mr.  Lyon.  It  wasn't  that  as  much  as  the  fact  that  Mr.  McDougal 
was  not  basically  going  to  tell  me  what  to  do  or  how  to  vote.  It  may 
have  been  fme,  I  don't  know. 

Senator  Shelby.  At  that  time,  you  told  him  that  you  would  not 
resign  from  the  Bank  Board  unless  Governor  Clinton  asked  you  to, 
is  that  right? 
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Mr.  Lyon.  That's  correct,  yes,  sir. 

Senator  Shelby.  Did  he  tell  you  that  the  Grovemor  would  be  ask- 
ing you  to? 

Mr.  Lyon.  Yes,  he  did. 

Senator  Shelby.  You  didn't  believe  the  Governor  would  be  call- 
ing you  until  he  actually  called  you? 

Mr.  Lyon.  No,  I  did  not.  I  didn't  believe,  I  never  believed  it. 

Senator  Shelby.  You  believe  it  now,  don't  you? 

Mr.  Lyon.  Yes,  I  believe  it  now. 

Senator  Shelby.  As  a  matter  of  fact,  it's  a  reality.  The  Governor 
at  that  time.  Governor  Clinton,  called  you  as  McDougal  told  you  he 
would,  or  suggested  that  he  would,  and  asked  you  to  resign,  in 
other  words,  is  that  correct? 

Mr.  Lyon.  In  other  words,  that's  correct. 

Senator  Shelby.  Going  on  to  another  point,  did  Mr.  McDougal 
say  to  you  that  Mrs.  Clinton  was  on  retainer  for  his  bank,  the 
Madison  Bank,  at  the  Rose  Law  Firm? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  He  didn't  say  that  anyone  else  at  the  Rose  Law 
Firm  was  retained,  did  he? 

Mr.  Lyon.  No. 

Senator  Shelby.  He  said  Mrs.  Clinton  was  on  retainer  at  the  law 
firm? 

Mr.  Lyon.  He  did  not  say  the  Rose  Law  Firm. 

Senator  Shelby.  Did  he  say  Mrs.  Clinton  was  on  retainer  for  his 
bank? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  He  didn't  mention  any  other  lawyer,  did  he, 
other  than  Mrs.  Clinton? 

Mr.  Lyon.  No. 

Senator  Shelby.  And  is  the  Bank  Commissioner  in  Arkansas  ap- 
pointed by  the  Governor? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  Mr.  Marlin  Jackson,  who  was  the  Bank  Com- 
missioner of  Arkansas  in  November  1985,  who  signed  this  letter 
we've  been  talking  about  here  today  you're  familiar  with — he  was 
appointed  by  Governor  Clinton? 

Mr.  Lyon.  Yes. 

Senator  Shelby.  Did  you  know  Mr.  Jackson  real  well? 

Mr.  Lyon.  I  believe  Mr.  Jackson  was  one  of  the  finest  banking 
commissioners  we've  ever  had.  I  know  him,  yes. 

Senator  Shelby.  Do  you  know  of  your  own  knowledge  if  Mr. 
Jackson  and  his  predecessors  in  Arkansas  as  Bank  Commissioner 
just  routinely  used  State  stationery  to  transact  private  business 
like  this?  Was  this  what  they  did  all  the  time,  or  do  you  know? 

Mr.  Lyon.  I  would  hope  not,  sir. 

Senator  Shelby.  I  would  hope  not. 

The  Chairman.  We're  going  to  take  a  15-minute  break,  Mr.  Lyon. 
Counsel  has  requested  that.  I  don't  know  how  much  longer  we'll  go, 
but  whatever  the  time  is — no  longer  than  5  minutes?  Do  you  want 
to  try  to  finish  it  now?  OK.  If  that's  the  case,  let's  go  to  this  side. 
But  we  have  about  5  minutes,  no  more  than  10  minutes. 
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Mr.  Lyon,  does  that  meet  with  your  approval?  We  could  probably 
wrap  this  up  in  maybe  15  minutes,  the  whole  thing,  and  then  we 
won't  have  to  take  a  break  and  come  back.  Or  do  you  need  a  break? 

Mr.  Lyon.  No,  sir,  that's  fine.  Let's  do  it  all. 

The  Chairman.  Try  to  finish  it?  OK. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

I'm  going  to  be  brief.  Let  me  try  to  finish  up  a  couple  of  points. 

Mr.  Lyon,  the  questions  that  have  come  to  you  have  been  de- 
signed to  suggest  that  Mr.  McDougal  was  just  throwing  the  Gov- 
ernor's name  around  and  just  making  things  up,  and  none  of  it  was 
true.  I  think  it's  your  own  words;  you  said  that  when  you  had  the 
experience  that  Jim  McDougal  said  the  Gk)vernor  would  call,  and 
the  Grovernor  did  call,  and  the  Governor  mentioned  Jim  McDougal's 
name,  that  made  it  believable.  Is  that  fair  to  say? 

Mr.  Lyon.  Mr.  McDougal,  the  way  he  is  pictured  by  the  press 
now,  at  that  time  was  a  far,  far  different  man  than  he  is  now. 

Mr.  Chertoff.  Different  in  what  way? 

Mr.  Lyon.  You're  talking  about  a  man  that  was  in  business  with 
Governor  Clinton;  had  done  business  with  Jerry  Jones,  owner  of 
the  Dallas  Cowboys;  and  with  Shef  L.  Nelson,  who  almost  beat 
Clinton  for  the  race.  Mr.  McDougal  was,  as  I  say,  a  very  likable 
and  very  fine  man.  And  because  he  was  Bill  Clinton's  friend,  or  be- 
cause he  was  my  friend,  doesn't  necessarily  mean  that  he  was  a 
braggart  all  the  time.  I  brag,  too.  You  would  have  to  take  him  with 
a  grain  of  salt  sometimes.  But  he  was  really  at  that  time  a  pretty 
good  individual. 

Mr.  Chertoff.  There  are  things  that  you  did  know.  In  those 
days,  Mr.  McDougal  was  a  respected  man  in  the  community. 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  He  was  known  to  be  close  with  Governor  Clinton. 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  You  knew  him  to  be  involved  with  this  Madison 
Bank.  He  owned  the  bank,  right? 

Mr.  Lyon.  He  owned  a  bank  originally. 

Mr.  Chertoff.  Whatever  you  want  to  say  about  Mr.  McDougal, 
whether  you  had  to  take  him  with  a  grain  of  salt — I  mean,  we  have 
in  the  record  a  memo  on  the  Governor's  office  stationery  which 
says,  plain  as  the  light  of  day,  "Banking  Board,  ask  McDougal." 
And  I  want  to  put  another  one  on  now,  which  is  MG  759. 

This  is  a  memo  of  February  7,  1985,  to  Governor  Bill  Clinton 
from  Jim  McDougal.  And  it  says,  "Kathy  called  yesterday  to  ask  for 
my  recommendations  for  two  people  to  fill  the  vacancies  on  the 
State  Savings  and  Loan  Board."  Do  you  know  who  Kathy  was?  Did 
you  know  a  Kathy  in  the  Governor's  office?  Did  you  ever  hear  of 
a  Kathy? 

Mr.  Lyon.  I  do  not  know  a  Kathy  in  the  Governor's  office,  no. 

Mr.  Chertoff.  In  this  memorandum,  Mr.  McDougal  writes  to 
the  Governor  in  response  to  this  request  for  his  recommendations 
that  he  was  going  to  recommend  two  people.  One  is  John  Latham, 
whose  name  you've  already  heard,  who  was  Chairman  of  the  Board 
of  the  Madison  Guaranty  Savings  &  Loan,  and  later  pled  guilty  to 
creating  a  false  document.  And  then  a  Jerry  Kendall  of  Camden. 
Do  you  know  Jerry  Kendall? 
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Mr.  Lyon.  I  don't;  no,  sir. 

Mr.  Chertoff.  Did  you  know  John  Latham? 

Mr.  Lyon.  Yes,  sir. 

Mr.  Chertoff.  How  did  you  know  John  Latham? 

Mr.  Lyon.  John  Latham  was  President,  I  beheve,  of  Madison 
Guaranty  at  one  time;  a  very  young  CPA. 

Mr.  Chertoff.  A  pretty  young  guy,  young  fellow? 

Mr.  Lyon.  Yes. 

Mr.  Chertoff.  Let  me  complete  the  picture  by  putting  up  DKSN 
25966,  which  is  the  page  of  announcements  of  the  actual  appoint- 
ments made,  about  a  month  later.  True  to  form,  as  you've  told  us 
with  your  own  experience,  Mr.  McDougal's  recommendations,  in 
fact,  became  appointments.  John  Latham  became  appointed  and 
Jerry  Kendall  became  appointed.  So  I  guess  even  into  1985,  Mr. 
McDougal  was  still  able  to  have  a  big  say  in  the  appointment  of 
the  people  who  were  on  the  Savings  and  Loan  Board. 

Now,  let  me  ask  you  this.  This  1985  memo  is  a  couple  of  years 
after  that  Cease  and  Desist  Order  at  Madison  Bank  and  Trust  that 
we  have  talked  about,  where  the  regulators  essentially  applied  an 
order  to  cease  and  desist  bad  banking  practices  at  Madison  Bank 
and  Trust.  Does  it  surprise  you  that  an  individual  who  was  sanc- 
tioned by  the  Federal  regulators  and  the  State  regulators  in  1983 
for  bad  banking  practices,  or  unsafe  banking  practices,  would  be 
making  determinations  about  who  would  be  a  savings  and  loan  reg- 
ulator 2  years  later? 

Mr.  Lyon.  Not  really.  And  when  I  say  that,  if  he'd  straightened 
his  act  up,  you  know — if  he  was  doing  something  wrong,  they  told 
him  he  was  doing  something  wrong,  he  straightened  it  up  and  he 
still  was  able  to  do  that,  it  doesn't  surprise  me  all  that  much,  no. 
If  he  didn't  straighten  it  up,  yes. 

Mr.  Chertoff.  I  think,  Mr.  Chairman,  that's  all  I  have. 

The  Chairman.  OK. 

Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Thank  you,  Mr.  Chairman. 

Mr.  Lyon,  I  just  want  to  try  to  understand  if  I  can  some  of  the 
dates  here.  Because  I  gather  that,  by  your  own  testimony,  you  are 
not  certain  of  all  the  dates.  Is  that  accurate? 

Mr.  Lyon.  That's  accurate. 

Senator  Kerry.  So  when  you  testified  in  your  deposition  that  it 
was  in  1982,  during  Clinton's  first  term  as  Governor,  that  Mr. 
McDougal  approached  you  and  asked  you  if  you  wanted  to  serve  on 
the  Bank  Board,  you  were  incorrect  in  that  deposition  about  that 
date.  It  couldn't  have  been  1982,  correct? 

Mr.  Lyon.  It  was  just,  I  believe,  that  in  the  deposition  I  said  I 
know  it  was  Clinton's  first  term. 

Senator  Kerry.  So  the  first  term,  in  fact,  would  have  been  1978. 
Is  that  right? 

Mr.  Lyon.  I  do  not  know. 

Senator  Kerry.  1979  to  1981.  Wasn't  he  elected,  then  he  lost  an 
election,  then  he  came  back? 

Mr.  Lyon.  Yes,  sir.  He  was  elected,  he  lost  the  election,  then  he 
came  back. 
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Senator  Kerry.  What  year  was  he  first  elected? 

Mr.  Lyon.  I  have  no  idea. 

Senator  Kerry.  1979,  I  beheve.  So  if  it  was  in  his  first  term,  you 
were  off"  by  4  years  on  that  particular  date  in  your  deposition.  I 
mean,  you're  sure  it  was  in  the  first  term? 

Mr.  Lyon.  I  don't  know,  sir.  You  can  catch  me  on  dates  every 
minute  of  this  year,  OK?  I  am  trying  to  answer  your  questions 
truthfully. 

Senator  Kerry.  Sure,  I  realize  that. 

Mr.  Lyon.  I  do  not  know  whether  it  was  his  first  term  or  his  sec- 
ond term.  I  do  know  that  Jim  McDougal  was  an  aide  I  think  it  was 
his  first  term. 

Senator  Kerry.  The  reason  it  is  obviously  very  important — and 
I'm  not  trying  to  catch  you,  believe  me,  I'm  not  trying  to  catch  you. 
I'm  just  trying  to  know  what  the  weight  of  your  testimony  is,  and 
whether  it  is  the  first  term  or  the  second  term.  When  somebody 
asks  somebody  something  here  it  is  very  important.  Don't  you  ac- 
knowledge that? 

Mr.  Lyon.  It  may  be  very  important,  but  it  doesn't  necessarily 
put  recall  in  a  person's  mind.  Because  when  the  date  was,  or  the 
year  even,  over  a  long  period  of  time 

Senator  Kerry.  Fair  enough. 

Mr.  Lyon.  We're  talking  about  15  years  ago,  what  you  asked  me 
about;  16. 

Senator  Sarbanes.  Didn't  you  say  that  you  served  through  Gov- 
ernor White's  term? 

Mr.  Lyon.  Yes,  sir. 

Senator  Sarbanes.  And  Governor  White  came  after  Governor 
Clinton's  first  term? 

The  Chairman.  That's  correct.  Is  it  fair  to  say  that  you  might  not 
be  exactly,  as  you  have  testified — if  the  Senator  will  yield,  I'll  yield 
the  time  back  to  my  colleague — that  you  might  not  be  sure  exactly 
when  the  Governor's  first  term  started,  but  that  you  came  to  this 
position  in  approximately  1980,  during  his  first  term? 

Mr.  Lyon.  Right.  I  don't  know  exactly  when  Jim  McDougal  start- 
ed being  an  aide. 

The  Chairman.  Senator  Kerry — just  to  the  point,  again,  of  what 
he  did  testify  to,  he  doesn't  recall.  Senator  Sarbanes  has  pointed 
out  that  he  did  serve,  and  I  think  we  can  check  the  record  through; 
that  the  following  Governor  was  White,  and  you  continued  to  serve 
on  through  the  next  Governor's  term,  for  the  next  2  years.  Is  that 
correct? 

Mr.  Lyon.  Part  of  the  next  Governor's.  May  I  answer  your  ques- 
tion, sir? 

Senator  KERRY.  Sure. 

Mr.  Lyon.  You  wanted  to  ask  me  a  question. 

Senator  Kerry.  At  the  time  that  Mr.  McDougal  came  to  talk  to 
you,  he  was  working  for  the  Governor.  Correct? 

Mr.  Lyon.  No. 

Senator  KERRY.  When  he  asked  you  to  serve  on  the  board? 

Mr.  Lyon.  On  the  Bank  Board? 

Senator  Kerry.  Correct. 

Mr.  Lyon.  Yes,  he  was  working  for  the  Governor. 
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Senator  Kerry.  So  it  was  in  the  normal  course  of  his  business 
as  an  official  working  for  the  Governor  of  Arkansas  that  he  invited 
you,  on  behalf  of  the  Governor,  to  join  the  board.  Correct? 

Mr.  Lyon.  That's  correct. 

Senator  Kerry.  There's  nothing  unusual  about  that? 

Mr.  Lyon.  No. 

Senator  Kerry.  It  is  an  appropriate  role  for  him  to  perform  as 
Governor? 

Mr.  Lyon.  Yes. 

Senator  Kerry.  You  at  that  time  worked  for  a  bank?  You  owned 
a  bank? 

Mr.  Lyon.  Yes. 

Senator  Kerry.  You  owned  the  smallest  bank  in  the  State? 

Mr.  Lyon.  Right. 

Senator  Kerry.  So  subsequently,  since  you  served  at  the  pleas- 
ure of  the  Governor,  did  it  strike  you  as  unusual  that  conceivably 
the  Governor  might  want  you  to  serve  on  a  different  board,  or 
might  have  different  plans  when  he  was  reelected  to  be  Governor 
as  to  who  he  might  want  to  have  serve  on  the  Bank  Board? 

Mr.  Lyon.  Would  you  mind  rephrasing  the  question? 

Senator  Kerry.  Would  you  not  say  that  in  the  normal  course  of 
the  Governor's  rights  and  privileges  as  Governor,  that  he  might 
want  to  move  you  onto  another  board  and  have  someone  else  serve 
on  the  Bank  Board  in  the  course  of  having  been  reelected  at  a  sub- 
sequent point  of  becoming  Grovernor? 

Mr.  Lyon.  That  would  be  possible,  yes. 

Senator  Kerry.  Again,  I  am  just  trying  to  understand  this  in 
terms  of  dates  and  times.  Because,  again,  I  think  that's  important. 

You  have  testified  in  your  deposition  that  when  you  were  asked 
by  Mr.  McDougal,  with  respect  to  going  off  the  Bank  Board,  you 
were  also  asked  about  the  preferred  stock  option.  Is  that  correct? 
You  said  he  wanted  you  to  vote  for  the  preferred  stock  option? 

Mr.  Lyon.  I  was  asked  to  resign  from  the  Bank  Board  and  go  on 
the  Savings  and  Loan  Board,  and  it  was  explained  to  me  in  general 
terms.  That's  what  I'm  telling  you. 

The  conversation  was,  he  explained  to  me  that — he  didn't  neces- 
sarily say  "preferred  stock" — his  stock  deal,  that  he  had  to  get  it 
through,  and  that  he  wanted  me  to  help  him  get  it  through  on  this 
board.  That  doesn't  mean  that  I  could  have,  that  doesn't  mean  that 
I  would  have  had  any  influence.  That  doesn't  mean  anything  except 
he  wanted  me  to  go  on  another  board  and  vote  his  way.  He  may 
not  have  needed  any  help.  I  don't  know. 

Senator  Kerry.  In  your  deposition  on  page  57,  line  12,  you  said. 

He  came  over  and  asked  me  to  resign  and  serve  on  the  Savings  and  Loan  Board, 
and  he  was  bound  and  determined  to  get  the  stock  issue  through  so  he  could  get 
his  capital  increase.  It  was  a  preferred  stock  deal. 

So  you  were  certain  in  your  deposition,  I  take  it,  that  it  was  a 
preferred  stock  deal.  Now  you  apparently  have  a  different  view. 

Mr.  Lyon.  I  was  certain  then.  I'm  certain  now.  What  I'm  telling 
you  is  that  he  didn't  necessarily  say  to  me,  in  a  conversation  10 
years  or  so  ago,  "preferred  stock."  I  knew  it  was  preferred  stock. 
He  said,  I  think,  "stock  deal." 

Senator  Kerry.  Do  you  know  that  the  preferred  stock  offering 
work  didn't  begin  until  1985? 
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Mr.  Lyon.  No. 

Senator  Kerry.  If  you  had  documents  that  showed  you  that  the 
work  on  the  preferred  stock  did  not  begin  until  1985,  would  you 
then  think  you  might  be  mistaken  about  this  conversation  in  1984 
or  earher,  1983? 

Mr.  Lyon.  I  have  no  idea,  sir,  what  date  the  conversation  was 
held.  I  repeat,  I  have  no  idea  what  date  the  conversation  was  held. 

Senator  Kerry.  You  will  acknowledge  that  if  you  don't  have  any 
idea  what  date  the  conversation  was  held,  then  it's  very  hard  for 
you  to  be  able  to  add  weight  to  the  question  of  whether  or  not  your 
testimony  refers  to  a  preferred  stock  deal  or  not.  You  would  agree, 
would  you  not? 

Mr.  Lyon.  Sir,  I  do  not  care  if  I  add  any  weight  to  the  testimony, 
all  I  have  told  you  is  the  truth. 

Senator  Kerry.  I  understand  that.  But  see,  I'm  trying  to  get  at 
what  the  truth  is.  If  there  was  no  preferred  stock  deal  until  1985, 
and  you  went  off  the  Bank  Board — you  were  asked  to  go  off  2 
months  prior,  according  to  your  testimony,  in  1983.  Because  the 
records  show  you  went  off  the  Bank  Board  in  February  1984.  So 
if  you're  off  the  Bank  Board  in  1984,  and  no  work  began  on  a  pre- 
ferred stock  deal  until  1985,  it's  very  hard  for  me  to  understand 
how  you  could  have  a  conversation  about  it  in  1983. 

Mr.  Lyon.  I  don't  know  that  it  was  1983. 

Senator  Kerry.  That's  critical,  I  think  that's  very  important. 

Mr.  Lyon.  It  might  be  critical,  but  I  do  not  know. 

Senator  Sarbanes.  Mr.  Lyon,  you  have  told  us,  though,  that  this 
conversation  took  place  a  couple  of  months  before  the  Governor 
called  you  and  asked  you  to  resign.  You've  repeated  that  a  number 
of  times  here  today,  have  you  not? 

Mr.  Lyon.  Yes. 

Senator  Sarbanes.  So  then,  the  date  when  the  Governor  asked 
you  to  resign  would  be  relevant.  You  don't  remember  when  that 
date  was,  correct? 

Mr.  Lyon.  Correct. 

Senator  Sarbanes.  But  the  records  show  that  the  Governor,  in 
a  sense,  indicated  you  had  resigned  and  named  someone  else  to  the 
board  in  a  release  from  the  Governor's  office  on  February  28,  1984. 
And  the  minutes  of  the  Bank  Board,  which  you  looked  at  earlier, 
showed  that  at  their  April  17th  meeting,  it  was  indicated  that  you 
were  gone  and  someone  else  was  there.  So,  all  of  this  had  to  take 
place  before  those  dates.  Is  that  not  correct? 

Mr.  Lyon.  If  you  say  so,  sir.  I'm  just  testifying,  trying  to  answer 
a  question. 

Senator  Sarbanes.  I  am  working  off  of  the  fact  that  you  told  us, 
I  think  repeatedly,  that  the  conversation  with  McDougal  was — first 
of  all,  I  asked  you  did  it  happen  before  the  Governor  asked  you  to 
resign.  And  you  told  me  obviously  it  did,  which  follows. 

Mr.  Lyon.  Yes,  sir.  I'll  tell  you  again;  obviously,  it  did. 

Senator  Sarbanes.  All  right. 

The  Chairman.  If  there's  other  questions,  we'll  pursue  it.  But  it 
becomes  rather  obvious,  if  one  looks  at  the  record,  that  the  Grov- 
emor  announced  in  February  the  new  appointments. 

Senator  Sarbanes.  February  of  1984. 
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The  Chairman.  February  1984.  And  that  was  approximately  2 
months  after  Mr.  McDougal  spoke,  as  this  is  Mr.  Lyon's  testimony, 
that  the  Governor  called  him.  So  necessarily  it  would  follow  that 
some  time  in  late  1983,  or  very  early  1984,  that  this  took  place.  Mr. 
McDougal  spoke  to  you,  and  than  the  Governor  2  months  there- 
after spoke,  and  I  don't  see  any  inconsistency;  or  that  the  fact  that 
Mr.  Lyon  could  not  have  had  a  conversation  with  Mr.  McDougal — 
I  certainly  don't  think  he  created  a  story  about  a  stock  offering,  be- 
cause it  was  the  very  basis  upon  which  he  refused  to  serve  on  that 
board. 

He  said,  "hell  no."  Thereafter,  it  may  have  been  fully  a  year  plus 
thereafter  before  that  stock  offering  was  pursued.  But  I  have  no 
doubt,  and  I  don't  think  that  anyone  here  who  has  heard  Mr.  Lyon 
testify  doubts  the  veracity  of  his  conversation  or  his  recollection 
and  his  testimony;  that,  indeed,  Mr.  McDougal  approached  him, 
told  him  about  his  plan  to  have  him  serve  on  another  board,  and 
when  he  turned  him  down,  he  told  him  the  Governor  would  call  to 
ask  him  to  resign. 

He  was  surprised,  thereafter,  when  the  Governor  did,  within 
about  60  days.  We  know  that,  as  a  matter  of  fact,  he  did  resign. 
And  in  early  1984,  two  other  people  were  appointed. 

Now,  the  question  as  to  the  stock  offering:  He  had  no  way  of 
knowing  at  that  time  when  that  was  pursued.  Indeed,  I  think  he's 
testified  he  wasn't  really  aware  of  it.  But  that  was  Mr.  McDougal's 
conversations  to  him.  Then  the  next  we  know,  it's  not  until  1985 
that  there  is  a  stock  offering  a  year  later. 

That  took  place.  There  was  an  attempt  to  get  the  regulators,  and 
the  regulators  did  approve  a  stock  offering  plan.  So 

Senator  Kerry.  I'm  constrained  to  say  that  the  Chairman's  mem- 
ory is  an  awful  lot  clearer  than  the  witness'. 

The  Chairman.  Only  because  I've  had  the  benefit  of  listening  and 
seeing  the  records. 

Senator  Kerry.  There's  sort  of  a  double  standard  here.  When 
this  witness  can't  remember  anything,  it  goes  to  the  truth  of  what 
is  being  asserted.  When  Maggie  Williams  doesn't  remember  any- 
thing, it  goes  to  the  guilt. 

The  Chairman.  I  think  it  does.  Senator,  really  characterize  very 
clearly  what  took  place.  He's  not  willing  to  specify  a  particular  date 
and  say  that  it  took  place  32  days  thereafter  that  I  got  the  call. 
He  says  within  a  period  of  about  2  months. 

But  having  said  that,  I  think  the  substance  of  his  conversation 
is  quite  clear.  If  we  want  to  say  that  we  don't  have  confidence,  I'm 
willing  to  say  that  I  believe  that  he's  testified  to  the  best  of  his 
ability,  with  all  due  candor.  If  others  see  it  differently,  why,  they 
have  to  make  that  interpretation. 

From  my  point  of  view,  and  I  admit  it's  mine,  my  colleagues  have 
a  right  to  their  own  opinions,  as  we  all  do,  but  I  want  to  thank  you, 
Mr.  Lyon,  for  participating  in  what  is  not  an  easy  situation.  I  said 
that  we  don't  expect  total  recall  from  any  or  all  of  the  witnesses. 
But  from  my  perspective,  I  want  to  thank  you  for  being  candid,  and 
you  have  indicated  that  this  has  not  been  pleasant;  that  you  have 
had  some  unfortunate  experiences.  We  are  glad  to  learn  that  it  was 
not  with  the  staff  of  this  Committee. 
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I  am  ready,  after  my  colleagues  make  whatever  closing  remarks 
they  want,  to  adjourn  this  hearing  until  next  Thursday. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lyon,  I  think  the  problem  arises  that  the 
conversation  about  the  preferred  stock  and  the  retention  of  Hillary 
Clinton  on  a  retainer  by  Madison  Guaranty  Savings  &  Loan  did 
not  occur  until  the  spring  of  1985.  You  recount  that  as  part  of  a 
conversation  with  McDougal  which  obviously  had  to  take  place 
some  time  in  early  1984  or  late  1983.  Let  me  put  this  question  to 
you,  though.  You've  been  interrogated,  I  take  it,  at  great  length  by 
the  staff  of  the  Independent  Counsel.  Is  that  correct? 

Mr.  Lyon.  Not  necessarily  by  the  staff  of  the  Independent  Coun- 
sel. It  just  seems  to  go  on,  and  on,  and  on. 

Senator  Sarbanes.  I  include  the  FBI  agents. 

Mr.  Lyon.  I  would  rather  not  say  any  more  about  this.  As  I  say, 
I  ap>ologize  to  you  all. 

Senator  Sarbanes.  I  would  rather  not  pursue  that.  But  what 
happens  in  the  course  of  these  extended  questions,  that  often  ques- 
tions are  put  to  you  repeatedly,  and  then  you  sort  of  incorporate 
them  into  your  own  thinking,  and  your  own  thinking  becomes  part 
of  the  story.  Let  me  give  you  an  example  here. 

You  were  asked  in  your  deposition: 

Question:  So  you  were  attempting  to  get  this  bill  passed  through  Senator  Scott 
for  the  brewery  that  you  owned  in  Little  Rock,  and  at  the  same  time  Mr.  McDougal 
wanted  you  to  invest  in  a  brewery,  move  your  brewery  to  Castle  Grande. 

So  you  were  concerned  about  the  restrictions  on  both  places  in 
terms  of  the  manufacture  of  beer  and  the  sale  of  it  on  premises. 
Correct?  That's  the  question  that  was  put  to  you.  And  you  said, 
"Yes,  sir." 

Now,  when  you  looked  at  it  earlier  today,  when  we  went  over  it 
here,  you  expressed  some  problems  with  that.  As  I  understand  it, 
the  problem  was  that  moving  the  brewery  over  to  Castle  Grande 
did  not  come  at  the  same  time  as  you  were  trying  to  get  the  bill 
through  with  Senator  Scott.  You  said  later  that  these  were  two  sep- 
arate things.  Is  that  correct? 

Mr.  Lyon.  I  very  much  appreciate  counsel  bringing  that  out.  I 
have  tried  and  tried  to  explain  that  I  was  trying  to  get  a  brew  pub 
at  my  brewery. 

Senator  Sarbanes.  Right. 

Mr.  Lyon.  All  of  the  information  that  shows  up  that  McDougal 
wrote  about  a  brewery  may  have  been  about  mine.  But  I  wasn't  as 
concerned  about  that  as  I  was  in  going  through  Senator  Scott  and 
a  man  named  Bennett.  The  McDougal  deal  would  have  been  later. 

Senator  Sarbanes.  Would  have  been  later? 

Mr.  Lyon.  Would  have  been  later  if  it  were  possible.  But  it  was 
financially  impossible  for  me  to  do  what  he  wanted  to  do,  and  it 
would  be  to  most  people. 

Senator  Sarbanes.  Right.  The  point  I  am  making  is,  as  these 
queries  are  put  to  you,  you  sometimes  simply  accept  them.  They 
become  part  of  the  story.  In  this  instance,  the  phrase,  "and  at  the 
same  time"  really  was  inaccurate.  It  shouldn't  have  been  there,  be- 
cause the  other  came  later. 

Mr.  Lyon.  Oh,  yes,  sir.  Like  I  say,  you  can  always  find  one  word. 

Senator  Sarbanes.  OK.  All  right. 
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The  Chairman.  Mr.  Chertoff,  let's  wind  it  up. 

Mr.  Chertoff.  I  want  to  leave  you  with  a  last  question,  Mr. 
Lyon,  because  I  think  you  should  go  out  of  here  without  feeling 
that  people  necessarily  think  you  have  been  totally  confused,  or 
contradicted,  or  whatever. 

I  understand  you  told  us  at  the  beginning  of  the  deposition  that 
in  terms  of  dates,  you  were  sometimes  a  little  unclear  as  to  the 
dates,  which  is  completely  understandable.  At  the  same  time,  the 
conversation  you  described  with  Mr.  McDougal  at  the  brewery 
where  he  talked  to  you  about  the  Savings  and  Loan  Board — I 
mean,  you  have  never  deviated  from  your  description  of  that  con- 
versation. My  understanding  is,  and  correct  me  if  I'm  wrong,  that 
you  have  a  memory  of  that.  You  can  almost  in  your  mind  picture 
where  you  were  when  you  had  that  conversation,  and  it's  that 
memory  you're  drawing  upon. 

And  just  so  you  understand,  in  terms  of  your  own  memory,  there 
is  evidence  in  the  record  that  the  Rose  Law  Firm,  which  was  Mrs. 
Clinton's  law  firm,  was  retained  by  the  Madison  Bank  from  1982. 
In  fact,  the  evidence  is  Hillary  Clinton's  own  statement  to  inves- 
tigators. 

As  far  as  the  question  of  the  stock  offering,  am  I  correct  that  all 
you  knew  from  Mr.  McDougal  when  he  talked  to  you  about  the 
stock  offering  was  that  he  was  thinking  about  the  stock  offering. 
Is  that  right? 

Mr.  Lyon.  Right. 

Mr.  Chertoff.  You  have  no  way  of  knowing,  when  you  said  "no" 
to  him,  how  much  longer  he  worked  on  it,  when  he  began  to  get 
other  people  involved  in  it,  why  it  took  him  a  year  to  finally  get 
it  through  when  they  had  a  new  commissioner.  Because  there  was 
eventually  a  new  commissioner  appointed  the  following  year,  who's 
the  one  that  had  blessed  this  thing. 

All  you  have  come  here  to  tell  us  about  is  that  which  you  remem- 
ber, that  which  you  experienced,  and  that  which  you  know  to  the 
best  of  your  ability — to  tell  the  truth.  Is  that  correct? 

Mr.  Lyon.  That  is  correct. 

Mr.  Chertoff.  Thank  you. 

Mr.  Ben-Veniste.  Mr.  Lyon,  simply  on  the  basis  of  what  has 
been  said  here,  it's  not  as  though  we  are  operating  in  a  vacuum 
about  when  this  preferred  stock  question  was  first  raised.  We  have 
John  Latham's  statement  and  we  have  Mr.  Massey's  testimony. 

The  Chairman.  Mr.  Ben-Veniste,  let  me  say  this  to  you.  For  the 
record,  we  know  when  the  proposed  stock  offering  was  put,  the  let- 
ters to  the  Committee.  We  know  that  it  was  about  a  year  after  Mr. 
Lyon  testified  that  he  had  this  conversation  with  Mr.  McDougal. 

I  think  it's  not  fair  to  the  witness.  He  cannot  testify  to  it.  He 
can't  tell  you  why  it  took  a  whole  year  thereafter.  He  testifies  as 
to  events  that  he  is  aware  of. 

If  you  want  to  stipulate  in  the  record  that  indeed — and  we  know, 
and  we've  had  ample  testimony  that  this  did  not  take  place,  the  of- 
fering itself,  until  1985,  so  be  it.  It's  part  of  the  record.  It's  there. 

Senator  Sarbanes.  Mr.  Chairman,  we  know  that  the  thinking 
about  the  offering  took  place  more  than  a  year  later. 

The  Chairman.  Yes. 
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Senator  Sarbanes.  That's  when  all  of  this  occurred,  and  that  it 
was  well  over  a  year  later  when  the  retainer 

The  Chairman.  Well,  we'd  have  to  get  Mr.  McDougal  in  here  to 
ascertain  why  it  is  that  it  took  longer. 

Senator  Sarbanes.  More  than  a  year  later  when  the  retainer  ar- 
rangement was  entered  into  with  respect  to  Hillary  Clinton.  We 
know  that  from  previous  testimony. 

The  Chairman.  In  other  words 

Senator  Sarbanes.  We  have  a  conversation  in  late  1983  or  early 
1984  which  encompass  subject  matter  which  applies  to  the  spring 
and  later  of  1985. 

The  Chairman.  Well,  then  I  think  we  have  to  be  specific.  If  we 
say  that  thereafter  following  this  there  was  a  stock  offering  plan, 
I  think  that's  consistent  with  Mr.  Lyon's  testimony. 

I  don't  think  it  is  totally  consistent  as  it  relates  to  Mrs.  Clinton's 
retainer.  That's  a  separate  matter.  However,  I  believe  there  is  tes- 
timony in  the  record  that  Mrs.  Clinton  has  given  to  regulators  that 
indeed  she  did  work,  and  the  Rose  Law  Firm  did  work,  for  the 
Madison  Bank  back  in  1980. 

Mrs.  Clinton  said  that  she  believed  Madison,  then  as  Madison 
National  Bank,  had  been  a  client  of  the  Rose  Law  Firm  since  1982. 
So  the  fact  that  thereafter  there  was  another  retainer  agreement 
does  not  contravene  what  Mr.  Lyon  said. 

And,  by  the  way,  we  cannot  attribute  to  him  the  truthfulness  of 
all  of  Mr.  McDougal's  statements.  He's  gone  to  great  lengths  to  say, 
"Look,  I  know  sometimes  he  brags."  So  he's  not  here  as  a  witness 
to  testify  to  the  truthfulness  of  all  of  Mr.  McDougal's  statements. 
But  I  think  it  is  key  that  he  can  say  that  within  2  months  after 
Mr,  McDougal  telling  him  that  the  Governor  would  call  and  ask 
him  to  resign,  that  that's  exactly  what  happened. 

He  did  say,  with  specificity — and  he  wasn't  angry  at  the  Gov- 
ernor; he  said  the  Governor  was  polite.  He  said  that,  "Jim  has  told 
me,  you  know,  that  you  would  be  willing  to  step  aside."  Was  that 
not  your  testimony,  Mr.  Lyon? 

Mr.  Lyon.  That  was  my  testimony. 

The  Chairman.  So,  to  say  that  the  stock  offering  didn't  take 
place,  or  the  planning  for  it,  for  at  least  a  year  later,  that  is  correct. 
That  is  true.  There's  no  argument  with  that. 

Senator  Sarbanes.  Now,  Mr.  McDougal  wanted  you  to  go  on  the 
Savings  and  Loan  Board,  right? 

Mr.  Lyon.  I  testified  that's  right,  yes,  sir. 

Senator  Sarbanes.  That  was  because  the  preferred  stock  offering 
was  going  to  be  pertinent  to  a  savings  and  loan,  not  to  a  bank.  Oth- 
erwise he  would  have  left  you  on  the  banking  board,  right?  So  he 
wanted  you  to  go  over  to  the  Savings  and  Loan  Board  to  act  on  a 
stock  offering.  Is  that  correct? 

Mr.  Lyon.  At  that  time,  I  don't  even  know  that  Jim  McDougal 
owned  any  portion  of  the  bank. 

Senator  Sarbanes.  Of  the  bank? 

Mr.  Lyon.  Of  the  bank. 

Senator  Sarbanes.  You  mean,  he  was  out  of  the  bank? 

Mr.  Lyon.  As  far  as  I  know. 

Senator  Sarbanes.  So  the  references  he  was  making,  as  you  un- 
derstood it,  involved  the  savings  and  loan. 
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Mr.  Lyon.  As  I  understood  it,  yes. 

Mr.  Ben-Veniste.  You  well  understood  the  difference  between  a 
savings  and  loan  and  a  bank? 

Mr.  Lyon.  Yes. 

Mr.  Ben-Veniste.  Even  though  Mr.  McDougal  seemed  to  like  the 
name  "Madison,"  there  was  a  big  difference  between  these  two  in- 
stitutions? 

Mr.  Lyon.  There's  a  great  difference  between  the  two  institu- 
tions. And  incidentally,  you  have  been  more  than  fair  to  me.  But 
go  ahead. 

Mr.  Ben-Veniste.  Thank  you. 

In  connection  with  the  conversation  that  you  had  with  him,  there 
was  no  doubt  in  your  mind  that  he  was  talking  to  you  about  the 
savings  and  loan  that  he  was  running,  Madison  Guaranty  Savings 
&  Loan. 

Mr.  Lyon.  Right.  As  far  as  I  knew  at  that  time,  and  I  believe 
that  I'm  correct,  he  was  out  of  the  bank  at  Kingston. 

Mr.  Ben-Veniste.  Whether  or  not  you're  telescoping  in  your  own 
mind  is  going  to  be  something  that  others  will  look  at  this  testi- 
mony and  say  nobody's  accusing  you  of  venality  here.  But  you  have 
been  questioned  at  length  by  various  people,  may  have  suggested 
information  to  you.  You  may  have  gotten  this  all  in  the  same  line. 

What  we  know  is  that  Mrs.  Clinton  was  not  retained  by  Madison 
Guaranty  Savings  &  Loan,  and  her  firm  was  not  retained,  until 
April  of  1985. 

Let  me  ask  you  this.  You  know  Mr.  McDougal  is  the  kind  of  a 
guy  who  had  six  ideas  a  minute,  and  he  would  run  these  by  you 
and  other  people  from  time-to-time.  You  knew  that  he  was  con- 
stantly generating  new  ideas  and  deals,  correct? 

Mr.  Lyon.  Mr.  McDougal  had  about  20  ideas  a  minute. 

[Laughter.] 

Mr.  Ben-Veniste.  He  was,  is  it  fair  to  say,  an  impulsive  kind  of 
a  guy.  If  he  had  something  on  his  mind,  he'd  get  it  out. 

Mr.  Lyon.  Right. 

Mr.  Ben-Veniste.  If  he  had  an  idea,  he  was  going  to  bounce  it 
off  somebody;  sometimes  you,  clearly  others.  Correct? 

Mr.  Lyon.  I  would  think  so,  yes. 

Mr.  Ben-Veniste.  The  notion  of  Mr.  McDougal  sitting  quietly 
with  some  idea  about  financing,  and  waiting  a  year  and  a  half  to 
talk  to  anybody  about  it,  would  not  fit  your  profile  of  McDougal's 
character. 

Mr.  Lyon.  No. 

Mr.  Ben-Veniste.  And  indeed,  we  have  the  testimony  of  Mr. 
Latham,  who  said  that  this  matter  regarding  preferred  stock  was 
not  discussed  until  early  1985  at  the  earliest,  and  that  is  at  page 
1  of  the  RTC  interview  with  John  Latham,  July  12,  1995. 

That's  all  I  have,  Mr.  Chairman. 

The  Chairman.  Again,  Mr.  Lyon,  we  want  to  thank  you  for  your 
cooperation.  We  stand  in  recess  until  Thursday  at  10  a.m. 

[Whereupon,  at  5:10  p.m.,  the  Committee  was  recessed,  to  recon- 
vene at  10  a.m.  on  Thursday,  January  25,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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(41       The    Bank's    totjl    capujl     and    reserves    equalled    SS96.J00: 
lb)       The    Dank's    adjusted    capital    and    reserves    uqualled    5)94,500: 
(c)       The    Bank's    »d)^i.od--toca  1     asset-i^cqua  1  1  cd     ST. 494.  300: 


(dl       The    Sana's     total    deposits    equalled     56/6^,^^00:     anC 
(el/Tfie    Bank's     total     loans    .      nailed     54.518.7''".       ^\ 


/ 


\ 


\ 


iy       The  Bank  has  enqaqed  and  is  enqaqinq  in  bankinq  practices  t^a t 
re  diisafe  or  u.TSOund  witliin^he  meant  nq  — 9  {--sec  f  O"  8(bllll  of  the 

eral  Deposit  Insurance  Act  112  U.S.C.  S  1818(bl(l)l  and^ias  violated 
ertain  laws  ai  the  State  of  Arkansas  and  rertain  provisions  o^xthe 
Federal  nejterve  Act  and  requlations  prcmulqattd  thereunder  as  made  ap- 
plicable to  insured  state  nonmember  banks.    In  partic.lar: 

/      (a)   The  bank  has  an  excessive;  and  disproportionately  larqe 
voliime  of  poor  quality  assets  in  relation  to  its  total  capital  and 
reserves. 
/  (1)   Total  classified  assets  as  of  September  9.   1982 

/  are  5663,800  includinq  S235.900  classified 

Doubtful  and  59), 9,0  classified  Loss. 
121   Total  classified  assets  as  of  September  8,   1982 
ir»  equal  lo  111  1  percent  of  total  capital 
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J2i.0\    a(     the  Bjnk ' $  equity  c«pit4l. 

i:)   Toial  lojns  to  txsrrowers  r  c  j  i  d  i  nq  or  conductinq 
busincsj  jiuti^d^-of-.the^dc  f  ined  trade  jtcj 
advanced  on  an  unsecured  basis^^nxjoit  to 
S<iS,2Q0  as  o(  Septemoer  8.   1982.      \.,^ 

|]|  Loans  to  borrowers  residinq  or  conductinq  business 
outside  of  the  defined  trade  area  ^.ontain  5562'>10O 
in  loans_^chody  I  «J--£.ai_  techn  ica  1  exceptions  as 

^■•-''of  September  8,   198:.  ^~~^-^^^ 

(<)   As  of  September  3,  1982  loans  to  borrouSiLs  residinq 

X 
or  conducting  business  outside  the  trade  a r eX  i n 

\ 
the  amount  of  Slo2,600  are  classified  SuOstandaVd 

Ic)   The  Bank  has  failed  to  maintain  in    adequate  reserve  for 

I'oan  losses  based  on  tlie  volume  and  ija!.,,  of   ics  loan  portfolio. 

(1)  As  of  September  3.  1982  the  Bank's  Valuation 
Reserve  for  loans  was  512,400. 

(2)  As  of  September  3.   1982  loans  classified  Loss 
totaled  S2'l,10.   loans  classified  Doubtful 
totaled  S235.900:  and  loans  classified 
Substandard  totaled  5311,600. 

M;    :>5  .-,f  Scpzz-r.t-::     ?   !oo?  -ncl -"s  i  f  i  ed  loa.s 

tota led  5  3,  967 ,  100 

The  Bank  is  being  c  c-rated  with  an  inadequate  level  of   ; 

/ 
-apital  protection  in  view  of  the  volume  and  quality  of  assets  held.   -Ir 

part,  this  inadequate  capital  levei  is  eviaenced  Dv  the  fact  that  as  of 

\  ■  / 

Septemoer  8,   1982.  the  Bank's  ad)ucted  capital  and  reserves  of  yl'H  . iOO 

\as  5\.3  percent  of  its  adjusted  total  assets  of  S  7  ,  4  9  4  .  300  ,/Adve  r  se  1  y 

\    ^  •'''" 

clissif'Ved  assets  not  considered  in  computing  arl)u5ie(5  capital  and  reserves 

tota  lyd  5^  5  2  .  1  00  and  these  ad-. 

percent  of  adjusted  capital  and  reserves. 
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(e)   Tne  B«nk  h«s  (ollo-rd  h*i»rdous  lendlnq  jnd  itt     (.■ollectlon 
practlcn.  and  h»s  ( *  1  1  «d  to  adhere  lo  prudent  loan  practlcej  a    evldenc-d 
by,  jnonq  other  things,  the  (p-i-tDwinq  deviations  (rom  1 1  s  ~o^n  wr  1 1 1  en 
1  end  inq  pol icle  s : 

{\)y'^Loarti    o(     550,000  or  more  have  not  Deen  luimltted 
/     CO  the  Bank's  board  of  directors  (or  approvjl. 
(2)   Loans  to  closely  held  corporations  have  not  b«en 

guar  antt  td- t3y  the  principals.  "~~--^^^^^ 

(  Jl    Lo<>ns  have  been  made  or  renewed  without  current^, 

financial  information  bt i nq  required  when  appli-      \ 
caO 1 e . 
(4)   Loans  htvt    Deen  made  to  tscrrowers  residinq  or  con- 
ducting Business  outside  of  the  Bank's  defined 
trade  area  without  approval  of  the  discount 
committee  wnen  applicable,  and 
(  5l   Loans  Ui'Jt    Deen  made  to  businesses   tor  working 
capital  with  maturi-.es  etceedinq  the  suqqesced 
90 -day  per lod . 
16|    Loans  totalling  3722,300,  which  represent  15. 9» 

of  total  loans,  are  delinquent  as  to  principal  a.  I/or 
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J<n)«s  8.  McOouqjl.  Sutjn  II.  HcOouq*!.  tn<l 
Snph«n  A  .  SmUJ)j._4Qil  •.h«j.c__r^j^i td  Inter*. u 
whl5^--r*cK5  required  approvjlj  snd/or^ncecds 
th»  llnlcatlons  as  provided  by  Section'  2 1 5 ?>\ 
an4  215.2  of  the  Tederal  Reserve  Board's 
Reaulatlon  0  as  made  applicable  to  insured 
Stfte  nonmemOei_banks_by_li_lj_;^^ .  5  iai8(3)(2) 
In  addition,  the  Bani.  has  failed  to  iiiaTni^ln 
cegords  as  required  by  Section  215. 7  o(  the    X, 
federal  Reserve  Board's  Regulation  0,  and  has 
(ailed  to  submit  an  annual  report  as  required 
by  Section  215.10  o(  that  regulation. 
(3)   Thf  Bank  has  extended  credit  to  affiliated 

organi I  at  ions ,  tio.^i»ood  Farms,   Inc.,  Great 
SQuthern  Land  Comp*iy,  Inc.  ,  Kings  Ri  ver  Land 
Company,  Inc.,  Madison  Guraranty  Savings  and 
Loan  Association,  Iij.,  radison  Properties, 
Inc.,  Park  Place,   Inc.,  and  Whitewater  Develop- 
ment Company.  Inc.  wnich  do  not  meet  collateral 
requirements  and/or  exceed  the  limiations  pro- 
vided by  Section  2 3A  o'  the  Federal  Reserve  Act 
as  made  applicable  to  insured  State  nonmember 
banks  by  12  U.S.C.  5  1818(5)(ll. 
Igl   The  Sank  has  allowed  excessive  concentrations  of  credit 
Its  'loan  Recount.   Credit  totalin-  S1.8"'5,300.  or  321.2  percent  of  the 
Bank  ■  s\tot a'i  equity  capital  has  been  loaned  to  borrowers,  directjy^nd 
indirectly,  a\  follows 

1)   Borrowers  residing  outside  of  the  Ba^^j_de t ined — 
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-  6  - 

(2)  Hudqins,  Inc.  M9.4*  of  total  ^qu  1 1  y  c«pU«l), 

(3)  J«iiei__a.— «na~^o»dn  HcOoas<l  l<».8»  o(  total 
^ equity  capital),  and 

(<l   C.  E.  Ransom  (J'.2«  -f  total  f qt 1 c y  cjprVal). 
The  Bank's  board  o(  dlrect-irs  (ailed  to  provide  adequatev 
supervision  over  the  active  officers  of  the  Bank  to  prevent  the  aoovei 
d/scrlbed  unsafe  or  unsouiid— banK  Inq"  practtces— an^  violations  of  law. 

5.  Notice  is  hereby  qiven  that  a  hearinq  will  be  held  at 
Fay e t tev I  1 1 «\  Arkansas  commencing  within  60  days  from  the  date^qf  service 
on  the  a^nk  of  this  NOTICE  OF  CHARGES  AMD  OF  HEARING  (or  tne  purpose  of 
taking  evidence  on  the  charges  hereinbefore  specified  in  order  to 
determine: 

Whether  an  appropriate  Order  should  be  issued  under  the 
Act  requiring  Hadison  Bank  and  Trust,  Kingston,  Arkansas 
to  cease  and  desist  from  the  unsafe  or  unsound  practices 
and  violations  of  laws  herein  specified,  or  any  of  them, 
or  to  take  affirmative  action  to  correct  the  conditions 
resulting  there(rom,  or  botli. 

6.  The  hearina  referred  to  in  Paragraph  5  is  to  t>e  held  be(ore  an 
Ad.-ni  n  i  s  t  r  a  t  I V  i  La-  Judie  :o  5e  apio.r.:eJ  5y  tr.c  ;i-S.  Cff.ce  of  rerionr.el 
Management  pursuant  to  Section  3)44  of  Title  5  of  the  Unit«d  States  Code. 

'iThe  h»arinq  will  be  private,  unless  t:ie  FDIC  shall  determine  that  ^  publ/lc 
hearing  is  necessary, to  protect  tne  fblic  'nterest.  and  in  all  other 

>ill  be  conducted  in  compliance  witM  the  provisions  of  the/  Act 
■QIC's  Rules  of  Practice  .  d  Procedures.   The  .  ..ik  i;.  h^eby 

to  file  an  answer  to  thin  NOTICE  OF  CHARGES  AND  Qi=^EARING  within 
^s  provided  by  section  308.06  of  the  Rules  pi    Practice  and 
of  the  FDIC  (12  C.F.R.  S  306.061. 
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By    direction    of    trie    Board    ol    HevJ.5w_RiHiiJ4nt    to    dcleqated    authority. 
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Enclosed  is  our  Jme  procress  report   stv^Jint;   t.he   lojns 
thac  were  listed   in  the  ilxaminjiion  Ri-pt-r-.   m'   June  27, 
1983.     Ue  have  broken  them  down   sh<Twiiu'.   m.-   balance, 
Che  current  balance,  and  utut  wv  arc  dcini;  with  thcTi. 

As  you  can  see,    the  reduction   in  pri:ii;3Jl    is  conjjidcrjbly  ' 
less   than  what  ^^  started  w;:h.     «i'  -.'li    •.'•-it   ->•    i: 
makinfi  very  good  propress   -.n  co-- .ni-    ..-..-.n   p.; id  o: : 
a  reduction   in  princ-.pal. 

I;  wc  can  b«;  oi    fur'.Ser  .-.> -••..■.:■.. 

Sincerely, 


ry  ■W;j!Jiincii 
i' re  Si  dene 


-J-- 


FDIC 


i\ 


595 


AfiKJkNSAS 


STATE  BANK 
DEPARTMEN" 


Toxr  Sicq.  •  Suite  :CC 

222  Center  SUee: 
'■jine  Sccx.  Araansas  'ZIQi-ZSi; 


■X 


\ 


\ 


0«ar  Rarlsa: 
/ 


au3:^e3s   i33ae-a:c    of 


:2   SaTer=or   31i;   Clmtcn 


3  J3   Jjfara.   ta  jou  i  eaeeJc  ■ 


eases   tia:   ae    Iseer.cei    :3   aajee    a 

a4di:i3e   C3   ;ie    Lsiersa-   ^araent 

jLfter  3aJcl.-Js  tie  acpr^priase  aocroTaiN 
re;ur=  tse  isgrasriaee  cacr  53  ae  a^^a 
.53   Co-remae  CliiCan.      Al30 .    slaase   T'S^.:^ 

'se. 
\ 

Soxsias  -i=  Scfloujai  aar  tsow  taac  tae  jroger (crj^ss  B 
pleajc  jroTlie  J^  wi.13  a  eopr  of  eae  recelje  Jar  :ie 
iaser-ae   laa  prlaeipal    alaoj  w^ti   a   eopr   or    :2e   Lr^er 

;   imac   :2ij   aeeia   vT.ta   rou^   apprcTil   ar.ei   taac    '.z 
tae   naee    Troo^^ae    gaat    aue   llae. 
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StAIT.  OK  ARKANSAS 
okhcf.  of  the  Govkmnoii 

Slale  Capitol 
l.illlr  Hoik  72201 


CONT 


ay  Raines  371-R035 


February  2^.f'T984 

FOR    IMMi^flrfATE  RFLEASE: 

Governor  Bill    Clinton's  office   today  announced  the   followinn  arjpointmerits : 

te  Bankihq  Board.     Collier  replaces  Jame; 


FRANKLIN  COtUER,  Augusta- 
Atkins,   Little  Rock,  whose   term  expired.^NColl  iexVs   term  expires  Oelcember  3^,    1980. 


ns   replaces  Will i^m  C. 
r  31,    19a|». 

Rutledqe 
I    serve  intil 


JAMFS  ATKINS,   Little  Rock--State  Banking  ><iard. 
Lyon,   Fqrdyce,  who  resiqned.     Atkins'    term 

ADELINE  RUTLEDGE,  Batesv111e--Independence  County  f^orunKCourt 
re'Rlaces  X^eorqe  A.  Rutledqe,  Batesville,  who  is  desceased.  sl^e  wll 
the  next  election.  \ 

R0CR6LLF  BtTTQN,  Little  Rock--Educational   Television  ConwnissionX^Bei  tcr,   replaces 
Eimett  Smith,   PaFaijouli,  whose   term  expired.     Betton's   term  expires  March^^J,    1991. 

WILLIAM  P.   DAUGHERTY,   Little  Rock--Sav1nns  and  Loan  Association  Board. 
Dfeuhherty  replaces  James  L.    OeLoach,   Osceola,  who   resigned.      Daunhertv's   l/er^ii 
e^piYes   January   11,    1989 

RVA_DAY.15._Li.ttl£_RQ£k^Cmmuni±y_Bas£d.  fi£hab_il  i_ta_LiQn_CQinniiss4t5n.     Pjavis 
replaces  Darrel    F.    Brown,   Little  Rock,  who  resigned.      Davis'    term  expires  Jijly   1,    1906. 

Governor  Clinton's  office  also  announced   the   followinn   reappointments: 


SHEBMAN-GULHIMi-Fisher—Pl^nt- Board 


OR.    MIN  THOMPSON,   Jonesboro--A -kans.is   Science  and  Technolooy  Author\tv 


Tioiipson's   new    cerm  expires  January 


f — fi-sher-s-new— tem-exfH-Fe&--jJanuarv    2S,    1106 


H. 


1190, 


JEROME  McCEE,  Jonesboro--Arkanfas  Sf ience  and  Technoloqy  Authority.   McGee's 
new  term  expires  January  14,  1910. 


-DKSN026346 
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Ms .  Bets/  Wright 

Governor' s  Of M  ce 

State  Cap  1 tol 

Little  Rocit.  Arkansas  72201 


December  \  2  ,     198-1 


Dear  Betsy  : 

Gcvernor  Clinton  has  "ade  a  co««ltment  concernlnc 
tnis  6111  which  I  need  to  discuss  wUh  /ou  at' 
your  convenience.   Best  wishes. 


Sincerely, 


^ 


/^, 


JVines  B.  McOougal 


J3McO/ra 
Enclosure 
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,.'|  lo  you  aiax  a)crc  y^'as  some  big  coGCnbuior  aivoivod. 

161  Thai  WW  trocD  Mr   VlcDoupii. 

rn  THE  WITNESS:  Th«t  omc  rom  Mr.  McDou^a. 

181  sir.  GovetDor  Ginioo  was  vay  tucc  He  a^Led  mc  to 

1101  BY  MR.  GICALE; 

im  Q  .-iS  ngni.  ,^nd  so  ma  we  arr 

1C|  you  rranzr  Bus?  y^ 

|I31  What  ■*as  a  aaaty  dK^a^wior  scad  to 

(Ui  \ou,'  ^^ 

1151  A  The  gOTCTnorxaOed  me  OTO- at  the  bank 

116)  he  told  me  that  SiiaAad  incficaied  to  bio»-ttSatI  Ntnuid 

1 17|  rcsigD  if  he  adted  me  to.  Ajid  that-M  appreciated  it 

lisi  To^  mucfa  because  he  really  neraed  tfae  position  to 

||9|  fiD  an  obiigatiafL  Y 

^\  He  tfaankied  me  rorss-ring  and  asked  that  I 

;:il  send  a  letter  in,  and  I  ifd.  And  that  was  that. 

::Z\ Q  Now  tvhot  \ou  S2V  tfiar  he  coiled  vm  ca  the 

i  I     Page  62 

|1|  banK,  ■Mfuat  bank  did  he  caU  you  ta? 

r.\  A  He  caOed  bk  at  the  F^  State  Bank. 

(31  Q  NoM  did  McDoupd  leS  you  ihai  the  governor 

\i\  Mas  gomg  io\be  caEing  you  on  this? 

\5\  A  Be  told  me,  yes,  the  day  that  be  asked  me 

IS|  to  resign.  Heltold  me  that  the  goremor  nouid  caiL 

n  Q  The  dixy  tha  McDougal  asked  you  to  resign, 

[81  he  toid  you  thcAthe  governor  wouid  call 

!9i  A  That's  oorredt,  that  the  govo-nor  would  ask 

101  me  to  resign.  Be  tfidnl  say  call. 
ilU  Q  Did  the  gavtmor^nake  jrry  r^'erertce  to 

!  121  having  you  move  to  the.  snie^Siiwtgs  and  loan  board? 
.;3i  A  .N'o,  gr,  he  cfid'tioc  .\nd  if  you  reaiiy 

;:-'  think  about  it,  ifs  incznceiTsbic  to  me. 
1151  A  banker,  a  parson  that's  a  banker,  rs 

|is|  comploely  dSo'enx.  from  a  person  that  runs  a 

;i7i  savings  and  loan. 
|18|  The?'  don't  like  each  other. 

(191  That  be  wrxild  evoi  think  that  any  banker 

(2)1  would  serre  on  that  board. 
1211  Q  Did  the  govanor  make  arty  ra'ermx  to  the 

^\  preferred  saxk  offering  Jmm  Madison  Guaranrv  tha 
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1 1 1  McDougai  tnIM  to  you  about? 

,-1  A  Nona  whaisoeva-,  ar. 

(31  Q  Did  ypu\}vi^  arryjurtner  conversanon  Muh 

[41  the  gavonar  a:  tha  potm? 

;5i  A  No,  ar.  V 


1181    o^  tike  iCLxnii  ibr  a  txnouie!' 

1191  Do  you  w»nt  lo  go  off  the  recoreP 

(301  MR.  MAYS.    Yes. 

Cll  MR.  GICALE;   Okay 

a n^JOBMCP  off  Ifac  recofd.1 

Pige  o4 

HI  BY^kJR.  aCALE; 

(21  Q  As  a  mafiber  cf  the  bcsik  board,  did  ^ou  nave 

01    arty  responsibilayjnr^XMngs  arvi  loans  ^ 

141  A  No.  \, 

Q  So  you  Mouid  noi\jw  tvid  am 

for  Madison  Satvtgs  and  Lxm. 
A  No.  ^ 
Q  Madison  Q>aranry.  I'm  \ 

(91  A  Whalerer.  Anjkof  that  duff. 

(101  Q  You  did  not  have  bversigm  Kcponsibuin 

(111  for  tha  bank.  \ 

(121  Correa'  \ 

(131  A  I  do  want  to  say  thatVlr.  .Mavs  rs  right. 

(141    Tra  really  not  sure  what  boani  rveiforgooen.  But  I 
(151    do  know  it  conconed  saving  and  loan.  I  do  not 
think  I        j 

{1$|    it  was  the  seaa-ities  board  or  what  have  you. 
(171  I  don't  know.  j 

(181  Q  But  the  point  is  ifai  Mr.'  McDoueai  ^^tuued 

(191  you  to  resign  your  posiiton  to  movf  ta  some  otnez  ■ 
(301  posmon  whidi  would  aiiaw  you  to  make  a  decswn  on 
(211    his  pie/ejial  stock  affemg./  I 

[221  Is  tha  correa?      /  ' 


/Page  65    : 
HI  A  Yes,  siF<-*at's  righL        \ 

[21  Q^rtre  you  on  the  xsx  boars":2  :rj  pow.:  ji 

[3]  ume  wiuTi  lylrfrfu^fil  ^■■"■tj'  I'-frirr,'!  /irn-'  and  Tmst. 

(41  wmdi  was  the  Bank  of  Kingston,  1  beiie^'' 

(51  A  Yes,  sir.   I  was  on  the  bank  board  at  the 

|£|  dme  that  they  bought  the  Kindlon  Bank. 

[71  Q  War  you  aware  of  a  cease  and  iiesis:  oraer 

[Jl  on  that  bank,  the  Bank  of  Kingston,  that  &ie  FeaeraJ 

(91  Home  Loan  Bank  Board  had  with  ma  bank? 

(101  A  Yes,  sir,  I  was. 

mi  Q  Were  you  imol^vd  in  tha  at  ail? 

[121  A  No,  not  really.  The  bank  commissioner  is 

|I3|  the  one  that  issued  tlatWder. 

[141  Q  The  State  bank  sommssioner'' 

[151  A  Yes,  sir.  \  \ 

(161  Q  '^^  *vas  tivs  aithesme? 

in A  Martin  [a^jrmn'    And  I  Say  Marlin  Jackson. 


Q  Did  you  submit  your  resignation  shortiy 
thereat^?     ' 
A  Yes,  sir. 
Q  Did  you  talk  to  McDoueai  about  the  coil  voti 


(181    I  believe  that's  wtio  it  was.      \ 

[191             Q  Do  you  recall  why  a  cease-and-desist  omer 
^1    was  issied  on  tha  bank?                \ 
1211 A  Yes,  sir. 3 


had  from  the  govanor'' 

.A  No,  sir./ 

Q  Did  you  evv  talk  to  McDougal  again  about 
the  resignation  ar  the  request  cfthe  governor  to 
resign? 

A  I  (fid  not. 

MR.  MAYS:   Please. 

MR.  GTCALE;   I'm  sony  Do  you  want  to  go 


Q  Wha  were  the  reasons? 


Page  06 
[l|  A  They  wore  loaning  too  much  money,  mainly  to 

[21  politicians,  without  coUatBral. 
[31  They  wire  loaning  money  from  ou:  of  the 

[41  toritory  of  the  bank. 

(51  Q  Do  vxi  recall  which  poiiaaans  they  were 

(61  lavimg  the  money  to  without  collatemi? 


aCE-FEDEBaL  REPORTERS,  DSC. 
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r~^y'    y\  McDouqal/Clinton 

vy  1,.  ■]      .  MEMORANDUM  98 

February  7,  1985 

TO:       Governor  3ill  Clinton 

FROM:     Jim  McOouqal 

Kathy  called  yesterday  to  asfc  for  my  recommendations  for  two  pecple 
to  fill  the  vacancies  on  the  State  Savings  and  Loan  Board. 

For  the  industry  position  from  the  2nd  Congressional  District.  I 
recommend  John  Latham,  who  is  chairman  of  the  txiard  of  Madison 
Guaranty  Savings  and  Loan  Association,  Mr.  Latham  is  a  CPA  and  a 
licensed  attorney.  He  is  a  major  contributor  to  Jl^your  campaign.  His 
board  ^f  directors  is  50'  Blaclc,  giving  his  institution  the  largest 
minority  representation  of  any  financial  institution  in  the  state. 

For  the  consumer  position  from  the  4th  Congressional  District,  1 
recommend  Dr.  Jerry  Kendall  of  Camden.  Or.  Kendall  is  a  popular 
figure  at  Camden.  His  wife,  Nancy  from  Magnolia,  is  widely  and 
favorably  Know.  Their  complete  support  of  your  administration  is 
a  certainty. 

Bill,  we  are  down  to  only  about  15  state  chartered  savings  and 
loan  institutions  and  I  am  about  the  only  one  around  who  has  any 
interest  in  this  board. 

JRM/ss 


ooo\ 


I     >*Ck     0000759     I 
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?age  T-o 
March  ■>  ,  '.985 

.  ■2,Qijj.,iA»»     i"riiL  VRZCKT,  y.a?no  lii--ica  :  J  ioard  o  :  Zosse  :  2  .:>%■/  .  

Wright  realaces  laa  B.  Thomas,  ?lne  3lu:c,  «no  resijr.  ec. 

Urlghc'i  c  e  r^  e  it  p  ^  ;  i  i — ■'  -  n  y  a  r  ■/ — l-s-, — I  'i  S  -i  . 

rjOjJO^.-^-*'''*^  ^"^"'^  PITTMAN  KINNAiaO,  Magno  1  i  a --Ar '*a  Q  s  as  Scace  PLanc 

Board.   Kinnalrd  replaces  Dick  Enderlln.  Convav.  vho  resigned. 

Slnnalrd's'  cerm  expires  June  30,  1985. 
■(-■/^y^-^  KXLSn    WILSON,  jr.,  Osceola--Nacuiral.  Heritage  Commission.'— 

Wilson  replaces  Ray  Ficzhugh,  Augusca.,  whose  Cera  ■ixpired. 

Wilson's  term  expires  January  14,  1994. 
~j     \.^--^^-^        JOITN  LATH.A.".,  Li::le  Rock--3aving,3  and  Loan  Association    '. 

Board.   Lachaa  replaces  I'<e  Carter,  Benton,  uho  resigned.     ^ 


DR.  JERRY  KENDALL,  Caaden--Sav i ng s  and  Loan  Association 


Board , 


■<a  oa-aTI     r  ■a?  laces    George    X  c  C 1  u  r  e 


1  a  .  V  e  r  r.  , 


Cera  expired.   Kendall's  term  expires  January  14,   1990. 

Governor  Clinton  also  announced  Che  follovir.g 
reappo  i  r>  taencs  : 
jV;2^^<'-'~"'v   GEORGE  STEEL,  JR.,  Na  s  h  v  1 1 1  e-- Jud  i  c  ia  1  Ethics  Comaiacee. 
Sceel's  meu  Cera  expires  December  21,  1988.  \\ 

'fV^*-'-'^     LTSN  LO'.<E,  Texar'^ana'-Red  River  Comoission.   Lo«e  '  «■  n'few 


tern  expires  Janua: 


14,  1993. 


\ 


-''iJ— E I N  1 C  E  PLAIT,  Caaden--Ar'Aansas  Uatervays  Commission. 
Plate's  neu  term  expires  January  14,  1992. 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  JANUARY  25,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Today  the  Committee  will  hear  from  Beverly  Bassett  Schaffer, 
the  former  Arkansas  Securities  Commissioner,  who  was  in  charge 
of  regulating  the  Madison  Guaranty  S&L  from  1985  until  1989 
when  Madison  was  taken  over  by  the  Federal  Savings  &  Loan  In- 
surance Corporation. 

The  Committee  is  now  investigating  the  operations  of  Madison 
S&L,  a  failure  of  which  cost  the  American  Taxpayer  $60  million. 
Madison  was  run  by  Mr.  Jim  McDougal,  the  Clintons'  Whitewater 
partner. 

As  I  said  at  Tuesday's  hearing,  the  Clintons  and  the  McDougals 
were  supposed  to  be  50/50  partners  in  Whitewater,  but  we  now 
know  that  the  McDougals  put  far  more  money  into  Whitewater 
than  the  Clintons.  In  fact,  until  mid- 1986  the  McDougals  put  more 
than  $158,000  into  Whitewater,  while  the  Clintons  put  in  at  most 
$35,000. 

The  Committee  is  now  investigating  whether  Governor  Clinton 
provided  any  special  benefit  to  Jim  McDougal  or  Madison.  Did  Jim 
McDougal  obtain  improper  influence  with  the  Governor  or  his  ad- 
ministration? 

This  past  Tuesday  the  Committee  heard  William  Lyon,  a  former 
Arkansas  Bank  Regulator,  testify  that  then-Governor  Clinton,  at 
Mr.  McDougal's  request,  asked  Mr.  Lyon  to  resign  from  the  Arkan- 
sas Bank  Board.  Mr.  Lyon  testified  that  he  was  asked  to  resign 
after  he  refused  to  become  Mr.  McDougal's  puppet  on  the  State 
S&L  Board,  and  particularly  to  approve  Madison's  issuance  of  pre- 
ferred stock. 

Today  the  Committee  will  examine  Ms.  Schaffer's  oversight  of 
Jim  McDougal's  Madison  S&L.  We  now  know  from  the  Rose  Law 
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Firm  billing  records  recently  discovered  under  rather  unusual  cir- 
cumstances in  the  Book  Room  of  the  President  and  Mrs.  Clinton's 
residence  at  the  White  House,  that  Mrs.  Clinton  while  a  lawyer  at 
the  Rose  Law  Firm  directly  communicated  with  Ms.  Schaffer  on  be- 
half of  Madison. 

The  Committee  will  look  into  why  Mr.  McDougal  was  allowed  to 
run  the  Madison  S&L  into  the  ground  at  a  cost  of  $60  million  to 
the  taxpayers. 

These  are  some  of  the  issues  that  the  Committee  will  address 
today. 

Before  turning  to  Senator  Sarbanes  for  any  comments  he  would 
like  to  make,  I  am  going  to  ask  our  three  witnesses  to  stand  for 
the  purposes  of  taking  the  oath. 

[Do  you  swear  or  affirm  that  the  testimony  you  are  about  to  give 
is  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help 
you,  God?] 

Ms.  Schaffer.  I  do. 

Mr.  Brady.  I  do. 

Mr.  Handley.  I  do. 

The  Chairman.  Thank  you. 

After  Senator  Sarbanes  or  his  colleagues  make  their  remarks,  I 
will  then  extend  to  Ms.  Schaffer,  Mr.  Brady,  and  Mr.  Handley  the 
opportunity  of  making  any  remarks  or  any  statement  that  they 
would  like  to  give  to  the  Committee. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  in  view  of  the  report  that  was 
submitted  earlier  this  week  with  respect  to  the  projected  work 
timetable  of  this  Committee,  I  would  like  to  inquire  of  the  Chair- 
man what  work  program  he  sees  before  us,  for  instance,  for  next 
week,  the  week  after,  and  the  following  week? 

It  is  my  strongly  held  view  that  this  Committee  ought  to  inten- 
sify its  hearing  schedule.  We  have  met  just  2  days  this  week  and 
2  days  last  week.  In  1987,  the  Iran-Contra  Committee  held  21  days 
of  hearings  between  July  7th  and  August  6th,  and,  in  fact,  this 
Committee  this  summer  held  13  days  of  hearings  between  July 
18th  and  August  10th. 

It  seems  to  me,  given  Resolution  120  and  the  February  29th  date 
contained  therein,  it  is  incumbent  on  this  Committee  to  move  very 
expeditiously  in  holding  these  hearings. 

Now,  we  could  meet  4  or  5  days  a  week;  we  have  done  that  be- 
fore, as  we  now  move  into  this  Arkansas  phase.  I  have  to  say  to 
the  Chairman,  we  have  had  difficulty  getting  from  the  Majority 
staff  any  real  work  schedule.  The  deposition  schedules  are  done 
about  a  week  at  a  time.  We  have  no  laid-out  deposition  schedule, 
and  we  have  no  laid-out  hearing  schedule.  Are  there  going  to  be 
hearings  next  week? 

The  Chairman.  I  hope  that  we  would  have  at  least  3  days  of 
hearings  next  week  and  the  following  2  weeks.  That  would  give  us 
at  least  approximately  9  days  of  hearings.  I  think  that  is  a  very 
ambitious  schedule,  given  the  fact  that  many  of  the  witnesses  have 
not  been  interviewed.  Some  we  may  not  even  have  an  opportunity 
to  interview. 
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That  would  probably  encompass  the  work  weeks  of  Tuesday, 
Wednesday,  and  Thursday,  to  help  accommodate  those  Members 
who  may  have  to  go  home  over  the  weekend,  et  cetera.  So  I  think 
it  is  an  ambitious  one,  but  we  will  attempt  to  get  in,  at  least,  9 
hearing  days  over  the  next  3  weeks. 

Senator  Sarbanes.  Well,  it  would  help  in  projecting  the  work 
schedule  since  apparently  that  is  a  plan  in  mind,  if  we  knew  who 
you  intended  to  have  in  the  hearings,  and  if  there  were  some  effort 
to  work  out  a  joint  work  program.  I  mean,  do  we  know  who  is  going 
to  testify  at  these  hearings  at  this  point? 

The  Chairman.  Again,  we're  trying  to  accommodate  the  various 
witnesses'  schedules,  so  while  we  do  have  some  idea — and  I  believe 
we  have  begun  the  process  of  scheduling  next  week's  and  the  fol- 
lowing week's  witnesses  and  certainly  the  Majority  with  the  Minor- 
ity Counsels  will  continue  to  work  together.  And  I  will  ask  them 
to  do  so. 

I  am  in  the  position  to  answer  my  colleague's  question  only  be- 
cause, prior  to  coming  down  this  morning,  I  reviewed  with  our 
Chief  Counsel  and  others  our  ability  to  conduct  these  hearings,  and 
what  witnesses  we  would  be  able  to  bring  in,  and  what  their  inten- 
tion is.  Now  some  of  them  we  may  not  be  able  to  get  in  on  a  par- 
ticular day,  but  it  does  look  as  if  we  can  have  9  days  of  hearings 
in  the  course  of  the  next  3  weeks. 

Senator  Sarbanes.  I  think  it  is  imperative,  then,  that  there  be 
a  meeting  between  the  Majority  and  the  Minority  to  review  the 
proposed  hearing  schedule:  Who  you  plan  to  call;  to  review  the  dep- 
osition schedule;  and  to  have  some  sense  of  what  the  lay  of  the 
land  is.  We  ought  to  be  able  to  do  that  and,  if  we  are  going  to  do 
our  work  properly,  it  seems  to  me  incumbent  upon  us  to  do  that. 

The  Chairman.  We  have  no  problem  doing  that.  I  would  suggest 
after  today's  meeting  we  will  do  that,  and  that  Counsels  also  can 
begin,  and  Associate  Counsels,  to  lay  out  where  we  are  going  to  at- 
tempt to  go — recognizing  that  there  always  is  the  possibility  that 
a  witness,  or  a  particular  attorney  at  a  particular  time  may  ask  for 
a  certain  accommodation.  But  it  is  the  intent  of  the  Chair  at  this 
point  to  move  forward  as  expeditiously  as  possible  and  to  have  I 
think  a  rather  ambitious  work  schedule.  Given  the  fact  that  we 
cannot  control  all  of  the  witnesses'  times  and  appearances,  and 
that  we  have  and  will  continue  to  attempt  to  recognize  the  needs 
of  people;  this  is  our  intent  and  we  are  going  to  proceed  that  way. 

Senator  Sarbanes.  I  think  we  should  have  that  discussion  on  the 
ambitiousness  of  the  work  schedule,  I  would  like  to  review  that 
with  the  Chairman.  Today  is  Thursday,  do  we  know  the  witnesses 
for  Tuesday's  hearing? 

The  Chairman.  I  will  attempt  during  a  break  at  lunch  to  see  how 
many  of  the  witnesses  we  have  contacted  and  what  the  precise 
schedule  is  for  Tuesday.  And  if  we  can  go  further  in  terms  of  spell- 
ing out  Wednesday  and  Thursday,  we  would  be  happy  and  we 
should  work  with  the  Minority  in  making  that  information  avail- 
able. Certainly  this  is  a  matter  of  scheduling.  There  are  some  dif- 
ficulties, but  we  will  certainly  share  these  with  the  Minority. 

Ms.  Schaffer,  do  you  have  a  statement? 
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SWORN  TESTIMONY  OF  BEVERLY  BASSETT  SCHAFFER,  ESQ. 

FORMER  COMMISSIONER 

ARKANSAS  SECURITIES  DEPARTMENT 

Ms.  SCHAFFER.  No. 

The  Chairman.  Mr.  Brady. 

SWORN  TESTIMONY  OF  WILLIAM  B.  BRADY 

FORMER  ATTORNEY 

ARKANSAS  SECURITIES  DEPARTMENT 

Mr.  Brady.  No,  Your  Honor. 
The  Chairman.  Mr.  Handley. 

SWORN  TESTIMONY  OF  CHARLES  F.  HANDLEY 

ASSISTANT  COMMISSIONER 

ARKANSAS  SECURITIES  DEPARTMENT 

Mr.  Handley.  No,  sir. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Let  me  suggest  you  move  the  mikes  a  httle  closer. 

Ms.  Schaffer,  during  the  period  of  time  you  were  the  Arkansas 
Securities  Commissioner  in  the  mid-1980's,  you  had  responsibiUty 
to  supervise  savings  and  loans? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  One  of  those  was  the  Madison  Guaranty  Savings 
&  Loan? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  You  were  familiar  with  the  fact  that  the  Gov- 
ernor, Mr.  Clinton,  had  a  relationship  with  Mr.  McDougal? 

Ms.  Schaffer.  Well  to  the  extent  that  I  knew  what  their  rela- 
tionship was,  what  I  thought  was  that  they  were  personal  friends — 
a  friendship  from  politics,  and  a  personal  friendship  of  a  nature 
like  he  had  with  many  other  people  in  the  State;  a  political  sup- 
porter, and  that's  about  all  I — I  mean,  that  is  all  that  I  knew  about 
Jim  McDougal's  relationship  with  Bill  Clinton. 

Mr.  Chertoff.  What  was  the  basis  of  your  knowledge  about  this 
relationship? 

Ms.  Schaffer.  The  basis? 

Mr.  Chertoff.  Yes.  Did  the  Governor  talk  to  you  about  it? 

Ms.  Schaffer.  No,  he  didn't — he  never  talked  to  me  about  Jim 
McDougal. 

Mr.  Chertoff.  Who  talked  to  you  about  it? 

Ms.  Schaffer.  Nobody  had  to  talk  to  me  about  it.  I  think 

Mr.  Chertoff.  How 

Ms.  Schaffer.  Well,  if  you  were  paying  attention,  you  could 
have  determined  that  Jim  McDougal  and  Bill  Clinton  were  per- 
sonal friends.  I  think  my  husband  told  me  that  from  politics  over 
the  years.  I  was  aware  that  Jim  McDougal  told  other  people  that 
they  were  friends.  I  was  aware  that  he  told  people  in  the  Securities 
Department  before  I  ever  got  there  that  they  were  friends.  Just  by 
listening. 

Mr.  Chertoff.  Did  you  believe  they  were  friends? 

Ms.  Schaffer.  My  impression  was  that  Jim  McDougal  exagger- 
ated his  relationship  with  Bill  Clinton;  that  he  exaggerated  what 
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the  relationship  was,  and  may  have  talked  about  the  relationship 
in  ways  that  I  don't  necessarily  know  that  Bill  Clinton  would  agree 
with. 

Mr.  Chertoff.  Did  you 

Ms.  SCHAFFER.  My  impression  was  that  he  bragged  about  it,  and 
that  he  wasn't  necessarily  to  be  believed  as  to  what  the  relation- 
ship really  was. 

Mr.  Chertoff.  Did  you  believe  they  were  friends? 

Ms.  Schaffer.  I  believed  they  were  friends. 

Mr.  Chertoff.  Did  you  believe  the  Governor  took  a  special  inter- 
est in  what  happened  to  Mr.  McDougal? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  Did  you  know  that  Mrs.  Clinton  represented  Mr. 
McDougal,  or  the  bank,  the  savings  and  loan,  with  respect  to  a 
matter  that  came  before  you  as  Commissioner? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  You  knew  that  because  Mrs.  Clinton  called  you 
on  that? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  Now,  I  want  to  be  quite  clear  on  this.  You  did  not 
have  a  belief  or  an  understanding  that  the  Governor  had  any  par- 
ticular interest  in  what  happened  to  Mr.  McDougal? 

Ms.  Schaffer.  A  particular  interest? 

Mr.  Chertoff.  Yes.  Was  it  a  matter  of  interest  to  him — to  the 
Governor — what  happened  to  Mr.  McDougal  and  his  bank? 

Ms.  Schaffer.  No,  I  don't  know  that  it  was  of  a  particular  inter- 
est. I  think  Bill  Clinton  was  probably  interested  in  a  lot  of  people 
who  had  business  before  our  department.  I  don't  think — at  the  time 
I'm  sure  I  didn't  think  of  Mr.  McDougal  as  some  special  individual; 
as  far  as  Bill  Clinton  having  an  extraordinary  interest  in  him,  no. 

Mr.  Chertoff.  Do  you  remember  when  in  June  1986  it  became 
apparent  the  Federal  regulators  wanted  to  have  Mr.  McDougal  re- 
moved from  his  position  of  authority  at  the  savings  and  loan? 

Ms.  Schaffer.  Yes,  I  do. 

Mr.  Chertoff.  Do  you  remember,  in  fact,  you  went  to  a  meeting 
of  the  Federal  Home  Loan  Bank  Board  in  Dallas  in  July  1986,  for 
the  purpose  of  discussing  the  fact  that  Mr.  McDougal  would  have 
to  be  removed? 

Ms.  Schaffer.  Yes,  I  did. 

Mr.  Chertoff.  You  knew  about  that  in  advance? 

Ms.  Schaffer.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  feel  a  need  to  let  Mr.  Clinton  know  about 
the  fact  that  Mr.  McDougal  was  going  to  be  removed  before  that 
meeting  took  place? 

Ms.  Schaffer.  Well,  I  don't  know  that  Mr.  Clinton  was  told  that 
Mr.  McDougal  would  be  removed  from  the  savings  and  loan.  I 

Mr.  Chertoff.  Did  you  try — Finish  your  answer. 

Ms.  Schaffer.  I  don't  know  that  Mr.  Clinton  was  told.  I 

Mr.  Chertoff.  Did  you  try  to  tell  him? 

Ms.  Schaffer.  I  did  not  tell  Bill  Clinton.  I  had  a  conversation 
with  Sam  Bratton. 

Mr.  Chertoff.  Who  is  Sam  Bratton? 

Ms.  Schaffer.  Sam  Bratton  was  the  liaison  between  the  Gov- 
ernor's office  and  the  Arkansas  Securities  Department.  He  was  the 
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person  in  the  Governor's  office  to  whom  we  reported  regularly  on 
matters,  you  know,  that  the  department  had  jurisdiction  over.  He 
was  our  liaison.  He  is  the  person  that  I  talked  to  and  told  when 
we  closed  our  other  savings  and  loans  in  1985.  He  is  the  person, 
if  I  had  a  problem  that  needed  to  be  discussed,  I  was  to  talk  to. 

Mr.  Chertoff.  He  was  your  contact  with  the  Governor,  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  Mr.  Bratton,  Sam  Bratton? 

Ms.  Schaffer.  That's  right. 

Mr.  Chertoff.  You  talked  to  him  over  the  time  you  were  Com- 
missioner about  Madison  Savings  &  Loan;  right? 

Ms.  Schaffer.  And  all  of  the  other  savings  and  loans  that  we 
had  jurisdictions  over. 

Mr.  Chertoff.  You  talked  to  Sam  Bratton  shortly  before  the 
meeting  at  which  Mr.  McDougal  was  removed? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  You  told  him  there  was  going  to  be  a  meeting? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  You  told  him  that  Mr.  McDougal  was  in  trouble? 

Ms.  Schaffer.  What  I  told  him  was — I  told  Sam  essentially  the 
same  thing — gave  him  the  same  notice  I  gave  the  year  before  on 
another  savings  and  loan  that  we  closed.  Which  is  that  it  appeared 
to  me  that  this  savings  and  loan  was  not  going  to  survive. 

Mr.  Chertoff.  Why  did  you  tell  Mr.  Bratton  about  the  fact  that 
Mr.  McDougal  was  going  to  be  removed  from  the  savings  and  loan? 

Ms.  Schaffer.  Well,  I  don't  know  that  I  told  him  that.  I  wrote — 
my  communication  with  Sam  was  this  savings  and  loan  is  in  trou- 
ble. This  savings  and  loan,  as  far  as  I'm  concerned,  is  going  to  need 
to  be  closed. 

Mr.  Chertoff.  Why  did  you  tell  him  that? 

Ms.  Schaffer.  For  the  same  reason  I  told  him  the  year  before 
about  Guaranty  Savings  &  Loan  in  Harrison,  Arkansas,  because  I 
wanted  them  to  know  that  a  savings  and  loan  in  the  State  might 
well  be  getting  ready  to  be  closed  and  what  could  happen,  the 
results 

Mr.  Chertoff.  Ms.  Schaffer 


Ms.  Schaffer.  Let  me  finish — and  I  was  also  concerned,  I  had 
had  press  calls. 

Mr.  Chertoff.  Press  calls? 

Ms.  Schaffer.  Yes,  I  had.  You  know,  Arkansas  is  a  small  State 
and  it  doesn't  take  long  for  information  to  get  around. 

Mr.  Chertoff.  So  why  did  you  call 

Ms.  Schaffer.  I 

Mr.  Chertoff.  Why  did  you  want  the  Governor  to  know  that 
Madison  Guaranty  Savings  &  Loan  was  in  trouble,  and  that 

Ms.  Schaffer.  May  I  finish? 

Mr.  Chertoff.  — there  was  going  to  be  a  meeting  about  it? 

Ms.  Schaffer.  May  I  finish? 

Because  I  had  had  press  calls  that  week  asking  me  if  Madison 
Guaranty  was  going  to  be  closed;  that  they  had  heard  Madison 
Guaranty  may  be  closed.  The  word  was  starting  to  get  out  that 
Madison  was  in  trouble. 

Mr.  Chertoff.  That  would  explain  why  you  would  call  the  press 
office,  but  why  would  you  call  the  Gk)vernor's  office? 
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Ms.  SCHAFFER.  I  didn't  call  the  press  office.  The  press  office? 
What  press  office? 

Mr.  Chertoff.  Why  did  you  contact  Mr.  Bratton  to  have  him  no- 
tify the  Governor? 

Ms.  SCHAFFER.  I'm  trying  to  finish.  OK? 

Press  calls — the  press  calling  me  and  asking  me,  "Is  Madison 
Guaranty  going  to  be  closed;  we  heard  it?"  They  were  down  in  the 
lobby  of  Madison  Guaranty. 

My  concern  with  them  finding  out  some  other  way,  like  the  press 
calling  the  Governor's  office,  was  I  didn't  want  them  to  hear  about 
it  that  way.  I  did  not.  And  I  was  concerned  that  Mr.  McDougal  was 
getting  word  fi-om  those  same  press  people,  or  other  people,  that 
something  was  afoot,  or  something  may  be  fixing  to  happen,  that 
they  were  panicking. 

I  really  wanted  to  convey  to  Sam  that  this  was  very  serious  and 
that  they  should  not  have  anything  to  do  with  Jim  McDougal. 

Mr.  Chertoff.  So  you  wanted  to  warn  him  off  having  anything 
to  do  with  Jim  McDougal? 

Ms.  SCHAFFER.  That's  right. 

Mr.  Chertoff.  Had  you  warned  him  about  Jim  McDougal  pre- 
viously? The  Gk)vernor? 

Ms.  SCHAFFER.  My  impression  was  that  Jim  McDougal  was  the 
kind  of  person  who  would  call  up  the  Governor's  office  and  very 
likely  or  very  possibly  go  over  there  and  try  to  involve  the  Gov- 
ernor's office — it  could  happen — in  what  was  happening  to  his  sav- 
ings and  loan,  or  what  might — I  didn't  want  him  to  have  anj^hing 
to  do  with  him. 

Mr.  Chertoff.  Isn't  it  a  fact  that  the  reason  you  contacted  Mr. 
Bratton  was  because  you  wanted  to  have  a  discussion  with  Mr. 
Bratton  and  the  Governor  about  Madison  Guaranty's  trouble  be- 
cause you  knew  about  the  Governor's  relationship  with  McDougal? 

Ms.  SCHAFFER.  I  did  know  about  the  Governor's  relationship,  yes; 
that's  why.  And  what  I  wanted  to  say  to  him  was:  This  is  not  some- 
thing anybody  ought  to  talk  about.  This  is  not  something  you  ought 
to  have  anything  to  do  with.  This  is — ^you  know,  stay  out  of  it.  Lock 
the  doors. 

Mr.  Chertoff.  You  wrote  a  note  to  Mr.  Bratton? 

Ms.  Schaffer.  Yes,  I  did. 

Mr.  Chertoff.  When  did  you  see  the  note  for  the  first  time  since 
1986? 

Ms.  Schaffer.  Oh,  probably  sometime  in  the  fall  of  last  year. 

Mr.  Chertoff.  In  the  fall  of  last  year? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  Who  showed  you  the  note? 

Ms.  Schaffer.  The  Independent  Counsel. 

Mr.  Chertoff.  All  right.  Let's  put  the  note  up.  It  is  No.  CCBW 
884.  I  guess  this  is  your  handwriting;  right? 

Ms.  Schaffer.  It  is. 

Mr.  Chertoff.  It  is  to  "Sam";  that's  Sam  Bratton;  right? 

Ms.  Schaffer.  That's  right. 

Mr.  Chertoff.  The  note  reads  as  follows:  "Madison  Guaranty  is 
in  pretty  serious  trouble.  Because  of  Bill's  relationship  w/[ith] 
McDougal,  we  probably  ought  to  talk  about  it.  The  meeting  re- 
ferred to  in  the  attached  letter  has  been  moved  up  to  July  11,  1986 
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and  the  FHLBB" — that  is  the  Federal  Home  Loan  Bank  Board,  is 
that  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  — "has  asked  me  to  be  at  the  meeting.  Please 
note  that  while  all  of  the  FHLBB  restrictions  in  the  letter  are  seri- 
ous, numbers  5  &  6  effectively  put  Madison  out  of  business.  Thank 
you  for  your  support,  BB."  And  "BB"  is  you;  right? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  And  is  there  a  mention  of  the  word  "press"  in  the 
note? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  You  attached  a  letter  to  this;  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  I'm  going  to  ask  that  you  look  at  CCBW  885,  886, 
and  887.  For  your  information,  these  are  a  production  of  documents 
from  Betsey  Wright  that  we  received  a  couple  of  days  ago. 

This  is  a  letter  addressed  to  the  Board  of  Directors  of  the  Madi- 
son Guaranty  Savings  &  Loan  on  June  19th  concerning  an  exam- 
ination being  conducted  of  its  operations.  Is  that  the  letter  you  at- 
tached to  this  note  to  Sam? 

Ms.  SCHAFFER.  I  believe  so. 

Mr.  Chertoff.  You  didn't  attach  any  press  clippings,  did  you? 

Ms.  Schaffer.  Press  clippings?  There  were  no  press  clippings.  I 
mean,  the  rumor — there  was  nothing  but  rumor  at  this  point.  The 
press  would  call  our  office  asking  about  the  rumor,  which  indicated 
to  me  that  the  information  was  starting  to  leak  out. 

Mr.  Chertoff.  Now,  you  wanted  to  have  a  conversation  with  the 
Governor  and  Sam  Bratton  about  what  was  coming  up  with  Madi- 
son; right? 

Ms.  Schaffer.  No.  No,  I  did  not  want  to  have  a  conversation 
with  the  Governor. 

Mr.  Chertoff.  It  says,  "We  probably  ought  to  talk  about  it." 

Ms.  Schaffer.  "We,"  Sam  Bratton  and  I. 

Mr.  Chertoff.  You  didn't  want  to  talk  to  the  Governor? 

Ms.  Schaffer.  No,  I  didn't  need  to  talk  to  the  Governor. 

Mr.  Chertoff.  So  you  wanted  to  talk  to  Sam  Bratton  before  you 
went  to  the  meeting;  right? 

Ms.  Schaffer.  Well,  I  wanted  to  talk  to  Sam  Bratton  to  tell  him 
what  was  coming.  Not  necessarily  before  the  meeting.  I  mean,  I 
wasn't  thinking  the  meeting  is  something  that — that  didn't  set  the 
timetable. 

Mr.  Chertoff.  Is  there  any  reason  you  couldn't  simply  have 
written  a  note  to  Sam  saying  Madison  Guaranty  is  going  to  be 
closed.  There  are  rumors  about  it.  We  just  want  to  let  you  know 
that  is  going  to  happen? 

Ms.  Schaffer.  I  guess  I  could  have  said  that.  I  didn't. 

Mr.  Chertoff.  Why  did  you  put  in  here,  "Because  of  Bill's  rela- 
tionship with  McDougal,  we  probably  ought  to  talk  about  it"? 

Ms.  Schaffer.  I  just  explained  that,  I  think.  Because  of  their  re- 
lationship, and  because  of  Mr.  McDougal's  history  of  bragging 
about  his  relationship  with  Bill  Clinton,  because  of  his  having  told 
people  over  the  years  that  he  was  friends  with  Bill  Clinton,  you 
know,  bragging  about  that  relationship,  I  was  concerned  that  he 
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might  try  to  involve  the  Governor's  office  and  I  didn't  think  they 
should  have  anything  to  do  with  it. 

Mr.  Chertoff.  You  didn't  say  in  the  note  because  McDougal 
brags  about  his  relationship  with  the  Governor.  You  said,  "Because 
of  Bill's  relationship  with  McDougal."  Was  that  true?  Did  you  be- 
lieve there  was  a  relationship  between  the  Governor  and  Mr.  Jim 
McDougal? 

Ms.  SCHAFFER.  I  believed  they  were  friends.  I  believed  that  Jim 
McDougal  abused  his  relationship  with  Bill  Clinton  and  might 
again. 

Mr.  Chertoff.  He  abused  it  in  order  to  get  influence?  Is  that 
what  you  are  saying? 

Ms.  ScHAFFER.  Well,  he  didn't  get  any,  but  he  certainly  tried. 

Mr.  Chertoff.  Didn't  he  have  something  to  say  about  the  ap- 
pointments to  the  Arkansas  Savings  &  Loan  Board? 

Ms.  Schaffer.  Yes,  he  did. 

Mr.  Chertoff.  In  fact,  wasn't  he  the  person  that  Bill  Clinton 
looked  to  to  make  recommendations  on  that? 

Ms.  Schaffer.  I  don't  know. 

Mr.  Chertoff.  It  was  during  your  period  of  time;  right? 

Ms.  Schaffer.  Bill  Clinton  didn't  talk  to  me  about  it,  so  I  don't 
know. 

Mr.  Chertoff.  But  he  did  talk  to  Jim  McDougal  about  it? 

Ms.  Schaffer.  Well,  I  don't  know  that  for  a  fact.  I've  read  that. 

Mr.  Chertoff.  There  have  been  documents  the  Committee  has 
seen  that  say,  "Bank  Board,  ask  Jim  McDougal" 

Ms.  Schaffer.  I  haven't  seen  those. 

Mr.  Chertoff.  All  right.  The  Committee  has  seen  them — but 
let's  get  back  to  this.  You  send  this  note,  and  you  also  sent  along 
with  it  the  letter  that  went  to  Madison  Guaranty  Savings  &  Loan 
from  the  Federal  Home  Loan  Bank  Board.  Now  you  got  a  copy  of 
this  as  Securities  Commissioner? 

Ms.  Schaffer.  I  did. 

Mr.  Chertoff.  And  was  it  confidential? 

Ms.  Schaffer.  It's  not  something  that  should  go  to  the  press,  or 
just  a  member  of  the  public  in  general. 

Mr.  Chertoff.  You  sent  it  on  up  to  the  Governor;  right? 

Ms.  Schaffer.  Yes,  I  did. 

Mr.  Chertoff.  Now  you  make  specific  reference  to  5  and  6, 
"Which  could  put  Madison  out  of  business."  Those  are  on  page  2 
and  page  3  of  this  letter;  right?  Number  5  and  number  6? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  Number  6  is  a  restriction,  a  proposed  restriction 
that  would  prevent  the  savings  and  loan  from  doing  business,  any 
new  business  with  a  number  of  entities  which  are  listed  on  the  last 
page  of  the  letter;  right? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  One  of  those  is  Castle  Sewer  &  Water  Company; 
correct? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  One  of  those  is  Industrial  Development  Company 
of  Little  Rock,  IDC,  a  name  that  we  have  heard  recently.  Did  you 
know  that  Mrs.  Clinton  was  representing  or  doing  work  for  Madi- 
son Guaranty  Savings  &  Loan  with  respect  to  IDC? 
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Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  But  you  did  know  she  was  representing  Madison 
Guaranty  Savings  &  Loan  with  respect  to  preferred  stock;  right? 

Ms.  SCHAFFER.  Well,  a  year-and-a-half  earlier,  a  year  earlier.  I 
did  not  know  in  1986  that  the  Rose  Law  Firm  was  doing  anything 
for  them. 

Mr.  Chertoff.  You  knew  that  because  you  had  had  a  conversa- 
tion in  which  she  had  called  you;  right? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  Now,  the  purpose  of  her  calling  you  was  what, 
back  in  1985? 

Ms.  Schaffer.  I  don't  know  the  purpose.  I  can  tell  you  what  hap- 
pened in  the  call. 

Mr.  Chertoff.  What  did  she  say  to  you? 

Ms.  Schaffer.  You'll  have  to  ask  her  for  the  purpose. 

Mr.  Chertoff.  What  did  she  say  to  you  in  that  call? 

Ms.  Schaffer.  She  called  and  said  that — well,  let  me  be  careful 
about  that  because  I  can't  remember  exactly  what  was  said.  I'll  be 
happy  to  tell  you  what  I  think  happened  in  the  conversation,  what 
I  remember  happening,  and  I  just  want  you  to  keep  in  mind  I  can't 
remember  word  for  word. 

What  I  recall  from  the  conversation  is  this:  That  she  introduced 
herself,  said  she  was  representing  Madison  Guaranty  Savings  & 
Loan;  that  they  had  a  proposal  that  was — either  had  been  sent  to 
us,  or  was  going  to  be  sent  to  us — I  thought  she  said  it  had  been 
sent  to  us. 

Mr.  Chertoff.  But  you  know  now  it  wasn't  sent  until  the  next 
day;  right? 

Ms.  Schaffer.  I  don't  know.  I  have  heard  or  I  have  read  that 
she — her  billing  records  show  that  she  called  on  the  29th  of  April, 
but  I 

Mr.  Chertoff.  And  the  letter  was  dated  the  30th  of  April. 

Ms.  Schaffer.  That's  correct,  but  I  remember — I  mean,  I  don't 
remember  it  being  before  the  letter  came.  That's  my  memory.  I 
don't  know — her  billing  records  show  the  29th.  That's  not  my  mem- 
ory. My  memory  was  that  the  call  was  after  we  had  the  letter. 

In  any  event,  she  called  and  said  that  they  had  a  proposal,  and 
what  it  was  about;  and  I  said  I'm  familiar  with  that;  I've  already 
looked  at  that.  You  know,  I  agree  with  the — basically  I  have  no 
problem  with  that  position,  and  you  will  be  getting  a  letter  soon 
to  that  effect,  or  something 

Mr.  Chertoff.  Do  you  mean  to  tell  me  that  in  the  conversation 
you  had  with  her  you  told  her  you  were  familiar  with  the  proposal, 
she  discussed  it  with  you,  and  you  told  her  you  agreed  with  her  po- 
sition? 

Ms.  Schaffer.  Well 

Mr.  Chertoff.  That's  what  you  just  said. 

Ms.  Schaffer.  I'm  paraphrasing.  I'm  saying- 


Mr.  Chertoff.  In  substance,  I  don't  mean  the  exact  words.  This 
is  very  important  because,  frankly,  we  have  heard  other  statements 
from  the  other  participant  in  the  conversation  about  this. 

So  your  testimony  now,  it's  abundantly  clear,  in  substance  is  that 
she  called  you  on  this  day,  which  is  whatever  is  on  the  billing 
records 
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Ms.  SCHAFFER.  No,  I  don't  know  that  it's  whatever— I  don't  know. 
Mr.  Chertoff.  OK.  She  called  you  on  "a"  day. 

Ms.  SCHAFFER.  OK. 

Mr.  Chertoff.  You  remember  one  call.  She  told  you  about  this 
proposal.  You  told  her  you  were  familiar  with  it,  and  you  told  her 
you  were  going  to  agree  with  her  and  the  letter  would  be  coming. 

Ms.  SCHAFFER.  I  didn't  tell  her  I  was  familiar  with  their— "the" 
proposal.  I  said,  I'm  familiar  with  the  issue. 

Mr.  Chertoff.  And  you 

Ms.  SCHAFFER.  Familiar  with  the  issue,  which  I  thought  was 
very  simple,  very  basic,  very  straightforward;  and  the  reason  why 
I  can  remember  that  we  didn't  discuss — the  details,  or  the  sub- 
stance— ^the  merits  of  the  proposal  is  because  I  remember  saying 
something  very  brief  like,  yeah,  I'm  familiar  with  that  issue. 

Mr.  Chertoff.  So  you 

Ms.  SCHAFFER.  I  remember  distinctly  that  in  my  mind  I  had  al- 
ready thought  of  that,  looked  at  that;  that  it  wasn't  something  new 
to  me  at  all. 

Mr.  Chertoff.  So  you  told  her,  as  you  just  said  a  moment  ago 
in  your  testimony,  that  you  agreed  with  her  position.  Right? 

Ms.  SCHAFFER.  Well  I  think — I  think  what  I  said 

Mr.  Chertoff.  Don't 

Ms.  SCHAFFER.  — I  think  what  I  said  was — I  may  have  said,  I 
agree  with  you.  I  think  in  substance  I  said,  basically  I  agree  with 
the  position — I  mean,  that  preferred  stock  can  be  issued  pursuant 
to  the  Business  Corporation  Code. 

Mr.  Chertoff.  You  told  her  that  a  letter  would  be  coming,  as 
you  just  indicated  a  moment  ago? 

Ms.  SCHAFFER.  Well,  I  can't — I  mean,  the  best  I  can  do 

Mr.  Chertoff.  Right. 

Ms.  Schaffer.  — ^the  best  I  can  do  is  say  that  I  really  believe 
that  I  said  something  to  the  effect  of,  I  don't  think  that's  a  particu- 
larly difficult  issue.  I  have  looked  at  that.  You  ought  to  be  getting 
a  letter.  We'll  try  to  do  something  as  soon  as  I  can  get  to  it. 

Mr.  Chertoff.  Now  just  for  the  record  so  you  understand,  and 
you  remember  only  one  call,  right? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  In  fairness  I  should  say  there  was  only  one  call 
listed  on  her  billing  records  which  we  just  discovered  in  the  last  2 
weeks.  What  is  interesting  about  that,  and  which  may  interest  you, 
Mr.  Brady,  is  that  the  telephone  call  that  occurred  and  which  you 
have  just  described  to  us  occurred  before  the  Rose  Law  Firm  sent 
the  letter  out. 

Now,  I  want  to  switch  back  to  1986,  a  year  later.  You  give  Sam 
Bratton,  the  liaison  with  the  Governor,  this  note  about  Madison 
Guaranty.  You  say  you  probably  ought  to  talk  about  it  because  of 
Bill's  relationship  with  McDougal.  Then  you  send  the  letter  listing 
the  troubled  transactions,  one  of  which  is  IDC. 

Did  you  know  that  within  less  than  2  weeks  after  you  sent  that 
note  to  the  Governor  through  Mr.  Bratton  with  that  letter,  that 
less  than  2  weeks  later  Mrs.  Clinton  sent  a  letter  back  to  the  Madi- 
son Guaranty  Savings  &  Loan  saying  that  they  wanted  to  termi- 
nate the  relationship  representing  them? 

Ms.  Schaffer.  I've  read  that  in  the  newspaper. 
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Mr.  Chertoff.  I'll  put  it  up.  It  is  RLF2  3062-3063. 

Senator  Sarbanes.  Mr.  Chairman,  could  I  make  an  inquiry  here? 
I  take  it  what  Ms.  Schaffer  said  is  she  didn't  know.  To  the  extent 
you  know  it  now,  it  is  because  you  might  have  read  about  it  in  the 
paper?  Is  that  right? 

Ms.  Schaffer.  Right. 

Senator  Sarbanes.  Well,  I  think  it  is  very  important  that  we  be 
clear  here  and  get  out  of  this  witness  what  she  knew. 

Mr.  Chertoff.  Did  you  know  about  this  at  the  time? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  Did  you  know  about  any  other  steps  that  were 
taken  by  the  Governor — well,  let  me  withdraw  the  question. 

Am  I  correct  in  saying  basically  that  the  reason  you  wanted  to 
let  the  Governor  know  through  Sam  Bratton  about  what  was  going 
to  happen  with  respect  to  Madison  Guaranty  Savings  &  Loan  was 
to  help  him  protect  himself  from  McDougal? 

Ms.  Schaffer.  I  can't  let  you — I  do  not  think  that  I  told  Sam 
Bratton  what  was  going  to  happen  to  Jim  McDougal.  I  think  what 
my  note  says  is  that  it  looks — that  I  believe  that  they  needed  to 
be  closed. 

Mr.  Chertoff.  I  think  what  it  says  is,  ".  .  .  is  in  pretty  serious 
trouble.  Because  of  Bill's" 

Ms.  Schaffer.  Well,  absolutely. 

Mr.  Chertoff.  — "relationship  with  McDougal,  we  probably 
ought  to  talk  about  it."  Was  the  purpose  of  letting  Sam  Bratton 
and  the  Governor  know  about  this  to  let  them  know  so  they  could 
protect  themselves  with  respect  to  McDougal? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  So  they  could  distance  themselves  from  Mr. 
McDougal? 

Ms.  Schaffer.  Or  do  whatever  they  wanted  to  do  with  respect 
to  Jim  McDougal. 

Mr.  Chertoff.  You  would  agree  with  me  that  one  way  to  dis- 
tance yourself  from  McDougal  is  to  return  your  retainer  and  say 
you're  not  going  to  represent  them  an3anore;  right? 

Ms.  Schaffer.  That's  Hillary  Clinton.  That's  not  Bill  Clinton. 

Mr.  Chertoff.  Do  you  know  whether  there  were  any  discussions 
in  the  Governor's  office  at  that  point  in  time  about  whether  the 
Governor  was  holding  Whitewater  stock  with  McDougal? 

Ms.  Schaffer.  I  have  no  idea  if  there  were  discussions  in  the 
Governor's  office.  I  never  was  told  about  Whitewater  Development 
Company.  I  had  no  idea  that  Bill  Clinton  had  a  business  relation- 
ship with  Jim  McDougal. 

Mr.  Chertoff.  Well  let  me  see,  just  to  make  sure  we  know 
whether  you  have  any  familiarity  with  it.  I  want  to  put  up  CCBW 
888,  and  it  is  another  Betsey  Wright  document.  It  is  a  slip  of  paper 
that  says:  "State  of  Arkansas,  Office  of  the  Governor."  It  says:  "To: 
Gov"  and  there's  a  little  checkmark;  from  "BW,"  Betsey  Wright.  It's 
dated  July  14th.  "White  Water  stock  [McDougal's  company] — Do 
you  still  have?  [Pursuant  to  Jim's  current  problems.]  If  so,  I'm  wor- 
ried about  it."  And  then  there  is,  in  other  handwriting,  scrawled, 
"No — Don't  have  any  more."  Then  there's  a  "B."  I  take  it  you're  not 
that  "B"? 

Ms.  Schaffer.  That  "B"  is  Bill. 
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Mr.  Chertoff.  So  that's  Bill  Clinton's  handwriting? 

Ms.  SCHAFFER.  YeS. 

Mr.  Chertoff.  So  you  can  help  us  with  this  document  to  the  ex- 
tent of  letting  us  know  that  when  Betsey  Wright  on  July  14th 
writes,  "White  Water  stock  [McDougal's  company] — Do  you  still 
have?  [Pursuant  to  Jim's  current  problems.]  If  so,  I'm  worried 
about  it."  That  the  person  who  responds,  "No — Don't  have  any 
more,"  was  Bill  Clinton.  Right?  Because  that  is  his  handwriting? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  I  want  to  go  back  to  the  issue  of  Mr.  McDougal 
a  little  bit  more  because  something  you  said  intrigued  me.  You  said 
that  Mr.  McDougal  was  someone  that  you  viewed  as — ^you  under- 
stood that  he  had  some  kind  of  a  friendship  and  a  relationship  with 
Governor  Clinton?  Correct? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  You  understood  that  he  was,  shall  we  say,  had 
problems  or  was  a  questionable  type  of  character  even  before  the 
middle  of  the  summer  of  1986  when  the  Federal  regulators  decided 
to  kick  him  out  of  the  bank?  Correct? 

Ms.  ScHAFFER.  I'm  not  sure  what  the  question  to  me  is. 

Mr.  Chertoff.  Well,  did  you  know  that  he  was  a  kind  of  a  shady 
character,  to  use  a  kind  of  a  common  term,  even  before  you  heard 
from  the  Federal  regulators  in  the  middle  of  1986  that  they  wanted 
him  out  of  the  bank? 

Ms.  SCHAFFER.  Are  you  asking  my  personal  opinion  of  McDougal? 
Or  my  professional 

Mr.  Chertoff.  I  am  asking  what  your  knowledge  was  as  of  1985 
when  you  got  a  request  from  the  First  Lady  on  behalf  of  Madison 
Guaranty  Savings  &  Loan.  Did  you  know  that  Jim  McDougal  was 
a  guy  who  had  done  things  in  the  past  that  were  illegal? 

Ms.  SCHAFFER.  No.  I  don't  know  Jim  McDougal.  I  didn't  know 
Jim  McDoug£il.  I  didn't  have  the  benefit  of  4  years  of  knowledge 
that  I  have  today  about  Jim  McDougal  in  1985. 

Mr.  Chertoff.  In  1984,  you  represented  Madison  Guaranty  Sav- 
ings &  Loan;  right? 

Ms.  ScHAFFER.  I  did  not  represent  Madison  Guaranty  Savings  & 
Loan.  The  law  firm  in  which  I  was  an  associate  represented  Madi- 
son Guaranty  Savings  &  Loan. 

Mr.  Chertoff.  Jim  Guy  Tucker,  the  current  Governor,  was  one 
of  the  partners  working  on  that? 

Ms.  SCHAFFER.  That's  correct. 

Mr.  Chertoff.  You  prepared  a  memo  for  him  regarding  Campo- 
bello  Island  Estates? 

Ms.  SCHAFFER.  I  did. 

Mr.  Chertoff.  I  want  to  make  sure  you  have  it.  It  is  dated 
March  14,  1984.  Are  you  familiar  with  the  memo? 

Ms.  Schaffer.  Well,  no,  I'm  not.  As  you  know,  Mr.  Chertoff,  I 
have  not  been  deposed  by  the  Committee,  so,  of  course,  I  don't  have 
this  document  or  any  other  documents.  Everybody  else  has  seen  it 
but  me  I  think  in  the  last  4  years,  but  the  Independent  Counsel 
has  shown  it  to  me. 

The  Chairman.  We  will  give  you  the  memo.  One  moment. 

Mr.  Chertoff.  In  fact  what  I  would  like  to  suggest,  Mr.  Chair- 
man, is  that  we  could  maybe  pause  for  a  moment 
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The  Chairman.  Absolutely. 

Mr.  Chertoff.  — and  give  the  witness  an  opportunity  to  read  the 
memo,  because  I  gather  you  have  not  actually  had  an  opportunity 
to  read  it  in  recent  years. 

Ms.  SCHAFFER.  No,  not  in  10  years  I  think,  or  12. 

Mr.  Chertoff.  But  you  did  write  it? 

Ms.  Schaffer.  Yes,  I  did. 

Senator  Sarbanes.  Well,  the  way  it  works  around  here,  Ms. 
Schaffer,  I  think  you  had  better  read  it  first  before  you  agree  that 
you  wrote  it,  just  so  we  can  be  sure.  OK? 

The  Chairman.  Senator  Sarbanes,  I  don't  think  that  was  nec- 
essary. We  have  given  this  to  Ms.  Schaffer,  and  we  have  asked  her 
to  take  her  time  and  to  review  it  to  ascertain  whether  this  is  the 
case.  Have  you  had  an  opportunity,  Ms.  Schaffer,  to 

Ms.  Schaffer.  Some  of  it  is  hard  for  me  to  read,  but  I  can  get 
the  gist  of  it. 

The  Chairman.  OK. 

Mr.  Chertoff.  We  can  start  the  clock  again.  Do  you  agree  you 
wrote  the  memo? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  Would  you  agree  with  me  that  the  gist  of  the 
memorandum  is  that  with  respect  to  Campobello  Island  Estates, 
which  was  one  of  the  real  estate  properties  in  which  Madison 
Guaranty  through  Madison  Financial  had  invested,  that  there  were 
legal  problems  with  the  sale  of  the  land? 

Ms.  Schaffer.  That  there  might  be. 

Mr.  Chertoff.  That  was  because  he  had  not  registered  the  land 
sales  as  he  was  supposed  to;  correct? 

Ms.  Schaffer.  That  was  my  understanding. 

Mr.  Chertoff.  You  also  had  the  understanding  that  it  wasn't 
the  first  time  he  violated  the  Act  because  you,  right  in  your  memo 
at  page  3,  say  that  McDougal  did  not  make  a  filing  with  respect 
to  Maple  Creek  Farms  or  Gold  Mine  Springs;  right? 

Ms.  Schaffer.  Well,  I'm  a  little  concerned  about  that  sentence 
in  that  I  don't  know  that  I  had — that  might  have  been  an  assump- 
tion. I  think  that  there  was  an  effort  later  to  find  out  whether  they 
were  required  to  have  filed. 

Mr.  Chertoff.  But  in  your  state  of  mind  as  of  1984,  you  had  an 
awareness  that  Mr.  McDougal  was  in  violation,  was  operating  in 
violation  of  the  law? 

Ms.  Schaffer.  Well,  no.  I  think  what  this  does  is  alert  them  to 
the  fact  that  there  may  be  a  violation.  It  may  be  to  advise  Mr. 
Tucker  that  a  filing  may  be  required.  If  it  hasn't  been  made,  then 
one  should  be  made  and  they  need  to  take  the  steps  to  deal  with 
it.  Here  are  the  penalties.  Here  are  the  possible  sanctions. 

Mr.  Chertoff.  Let  me  read  you  from  the  next-to-the-last  para- 
graph on  page  3.  And  I  want  to  emphasize,  this  is  something  that 
you  wrote  in  1984,  in  March,  which  is  about  a  year  before  you 
heard  from  Mrs.  Clinton  with  respect  to  the  desire  of  Madison  to 
offer  stock.  It  says: 

Although  the  hkehhood  of  criminal  sanctions  being  imposed  against  a  developer 
appears  to  be  relatively  small,  it  has  to  be  done. 

Mr.  Chertoff.  I'm  sorry, 
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It  has  been  done.  Evidence  that  the  developer  willfully  violated  the  Act  would 
have  to  be  fairly  strong.  The  only  concern  I  have  on  this  point  is  the  fact  that 
McDougal  did  not  make  a  filing  with  the  OILSR  on  Maple  Creek  Farms  or  on  Gold 
Mine  Springs,  and,  to  the  best  of  my  knowledge,  there  was  no  exemption  available 
for  those  developments.  This  must  be  disclosed  in  the  Statement  of  Record  for  Cam- 
pobello  Island  Estates.  The  failure  to  comply  with  the  Act  in  connection  with  one 
or  two  previous  land  development  projects  is  some  evidence  that  the  failure  once 
again  to  comply  with  the  Act  was  willfiU  and  not  not  just  a  negligent  oversight. 

Would  you  agree  with  me  that  if  there  is  a  willful  violation  of  the 
Act,  it  is  not  merely  subject  to  civil  penalty,  it  is  a  crime?  Right? 
That's  what  the  memo  says,  right? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  I  want  to  end  with  your  conclusion 

Ms.  SCHAFFER.  I  think  I  need  to  add,  however,  that  I  don't 
have — I  said,  "to  the  best  of  my  knowledge,"  which  was  extremely 
limited.  That  is  the  point.  'To  the  best  of  my  knowledge,"  what  I 
was  telUng  them  was,  you  need  to  deal  with  this.  "To  the  best  of 
my  knowledge,"  which  was  almost  none,  "as  to  any  other  projects." 
That  was  strictly  from  a  reading  of  the  Act.  I  didn't  know  the  de- 
tails of  the  other  projects. 

Mr.  Chertoff.  In  1985 — I  want  to  read  you  the  end,  and  then 
I  am  going  to  ask  you  this  question — whether  in  1985  when  you  got 
indication  from  Mrs.  Clinton  that  Jim  McDougal  wanted  to  issue 
stock  in  this  very  same  savings  and  loan,  I  want  to  know  if  you 
had  any  information  that  changed  this  between  the  time  you  wrote 
this  in  1984  and  your  understanding  then- 


Ms.  SCHAFFER.  I  didn't  even  remember  this 

Mr.  Chertoff.  — in  1985. 

Ms.  SCHAFFER.  — in  1985. 

Mr.  Chertoff.  You  didn't  remember?  You  didn't  remember  you 
had  done  work  on  McDougal's  savings  and  loan  a  year  earlier? 

Ms.  Schaffer.  I  did  not  remember  having  done  this  memo- 
randum  


Mr.  Chertoff.  Did  you 

Ms.  Schaffer.  — a  year  earlier  on — that's  right. 

Mr.  Chertoff.  You  didn't  remember  having  done  work  on  Mr. 
McDougal's  sales  of  land  for  the  savings  and  loan? 

Ms.  Schaffer.  I  didn't  even  think  about  it,  Mr.  Chertoff. 

Mr.  Chertoff.  Here  we  are.  I  want  to  read  you  the  last  page, 
the  last  two  paragraphs: 

Perhaps  just  as  potentially  devastating  to  the  project  is  the  possibility  that  upon 
discovering  the  failure  of  McDougal  and  Wade  to  make  a  filing  and  determining  that 
they  should  have  compUed  with  the  Act  and  did  not,  HUD  would  seek  an  injunction 
against  them  to  force  them  to  stop  selling  lots  or  making  any  improvements  whatso- 
ever until  they  comply  with  the  Act.  .  .  . 

Then  to  go  to  the  next  paragraph,  you  go: 

These  risks  should  be  weighed  against  the  benefit  of  moving  forward  now  on  the 
initial  93  lots  without  first  complying  with  the  Act.  The  obvious  benefit  of  moving 
forward  is  that  the  sale  of  those  lots  will  provide  critical  capital  needed  immediately 
to  fund  the  start-up  of  the  project  and  will  hopefully  generate  more  widespread  in- 
terest in  the  project  as  well.  On  the  other  hand,  the  more  interest  there  is  in  the 
project,  the  higher  profile  it  will  have,  thereby  increasing  the  likelihood  that  HUD, 
unfortimately 

And  the/re  the  regulators,  right? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  Then  you  say: 
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Will  also  be  interested  in  the  project.  These,  of  course,  are  business  risks  which 
require  business  decisions. 

When  you  were  a  regulator,  Campobello  Island  came  up  in  the 
discussion  of  Jim  McDougal's  bank;  right?  When  you  were  at  that 
Federal  Home  Loan  Bank  Board  meeting;  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  Did  you  mention  this?  Did  that  bring  this  memo 
to  mind? 

Ms.  ScHAFFER.  No,  it  did  not. 

Mr.  Chertoff.  Let  me  leave  you  with  one  last  question,  or  one 
last  statement  I  want  to  put  in  for  the  record. 

You  have  given  us  a  recollection  as  best  you  can  of  your  con- 
versation with  Mrs.  Clinton  which  took  place,  you  don't  know  the 
date,  but  the  records  establish  the  day,  concerning  her  representa- 
tion of  Madison  in  connection  with  the  issuance  of  the  stock.  You 
have  described  what  she  said  to  you.  You  have  described  what  you 
said  to  her. 

I  will  tell  you  what  she  said  in  her  interrogatory  responses  to  the 
RTC  that  were  dated — "In  the  Matter  of  Madison  Guaranty  Sav- 
ings &  Loan  Association."  I  don't  know  that  I  have  the  date  on 
them,  but  it  is  at  page — it  is,  sorry,  the  Order  of  February  4,  1994. 

She  goes  at  page  41: 

I  was  not  involved  in  any  meetings  with  State  regulators  on  these  matters.  I  may 
have  made  one  telephone  call  to  the  Arkansas  Securities  Department  to  find  out  to 
whom  Mr.  Massey  should  direct  any  inquiries  regarding  an  S&L  matter.  I  do  not 
remember  to  whom  I  spoke.  Insofar  as  I  am  aware,  my  name  appears  only  three 
times  in  the  many  documents  exchanged  by  Rose  and  the  State  regulators. 

I  will  also  put  in  for  the  record  another  answer  given  by  Mrs. 
Clinton  in  the  same  set  of  interrogatory  responses.  This  has  to  do 
with  her  sending  back  that  retainer  to  the  Madison  Savings  & 
Loan  within  2  weeks  after  you  let  the  Governor  know  through  Mr. 
Bratton — I'm  not  saying  you  knew  he  was  going  to  do  it — but  with- 
in 2  weeks  after  you  gave  the  Governor  that  information,  that  the 
regulators  were  going  to  be  meeting  about,  among  other  things, 
IDC,  she  sends  back  the  retainer. 

When  she  is  asked  about  it,  she  says,  and  this  is  on  page  38: 

When  I  wrote  my  July  17,  1986  memo  to  Herb  Rule  (...)  and  my  July  14,  1986 
letter  to  Messrs.  McDougal  and  Latham  (.  .  .),  I  do  not  believe  I  had  heard  any- 
thing about  a  July  11,  1986  meeting  in  Dallas  between  FSLIC  and  Madison  Guar- 
anty personnel. 

Yet,  you  will  agree,  having  seen  your  own  note  to  Sam  Bratton, 
that  you  specifically  indicated  that  there  was  going  to  be  a  July  11, 
1986  meeting  between  the  regulators  and  the  people  at  Madison 
Guaranty  Savings  &  Loan  because  Madison  Guaranty  was  in  seri- 
ous trouble.  That  is  in  your  note,  right,  which  we  just  put  up  there, 
your  note  of  July  2nd? 

Ms.  ScHAFFER.  The  question  is  what? 

Mr.  Chertoff.  Am  I  correct  that  your  note  of  July  2nd,  within 
2  weeks  before  that  retainer  was  sent  back,  does  tell  Sam  Bratton 
to  convey  to  the  Governor  that  there  was  going  to  be  a  July  11th 
meeting  between  the  regulators  and  Madison  Guaranty  Savings  & 
Loan  because  the  Bank  was  in  serious  trouble.  Right? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  It  doesn't  say  that? 
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Ms.  SCHAFFER.  No,  it  does  not  say  to  "tell  the  Governor"  any- 
thing. I  don't  know — whatever  they  wanted  to  do  with  it  after  that 
was  their  business,  but  it  doesn't  say,  "tell  Bill  Jim's  in  trouble." 

Mr.  Chertoff.  Well,  why  don't  we  put  the  note  up  on  the  Elmo. 
It  says,  "Madison" 

Ms.  SCHAFFER.  It  says,  "we  should  talk,"  you  and  I  should  talk. 

Mr.  Chertoff.  It  says: 

Because  of  Bill's  relationship  with  McDougal,  we  probably  ought  to  talk  about  it. 
The  meeting  referred  to  in  the  attached  letter  has  been  moved  up  to  July  11,  1986, 
and  the  FHLBB  has  asked  me  to  be  at  the  meeting. 

And  then  you  attached  to  this  note  the  3-page  letter,  which  I 
have  shown  you  earlier,  which  actually  sets  forth  the  problems  the 
FHLBB  has  with,  among  other  things,  IDC.  Is  that  correct? 

Ms.  SCHAFFER.  My  note  clearly  mentions  the  meeting  in  Dallas 
and  attaches  the  letter.  I  just  want  to  make  sure  I'm  answering  the 
question  in  that  and  not  answering  everything  else  you  said. 

Mr.  Chertoff.  All  right.  So  your  note  mentions  the  July  11th 
meeting  and  attaches  the  letter? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  OK. 

Ms.  SCHAFFER.  I  would  also — may  I  say  something? 

The  Chairman.  Certainly. 

Ms.  Schaffer.  In  this  conversation  with  Mrs.  Clinton,  I  have — 
I  mean,  I  didn't  get  to  finish  what  happened  in  the  conversation. 

She  did  ask  me — that's  how  come  it  was  so  brief.  That  is  the  rea- 
son it  was  brief,  as  I  recall,  because  I  didn't  give  her  an  oppor- 
tunity to  say  much  else  when  I  said,  "I'm  familiar  with  that  issue," 
and  really  brushed  it  more  or  less  aside. 

She  said,  "Who  should  we  work  with  at  the  Department?"  I  re- 
ferred her  to  Charles  Handley.  I  said,  "He  is  the  one  who  is  work- 
ing on  this.  He  is  the  one  who  knows  all  of  this,  all  about  it;  work 
with  Charles." 

I  don't  think  that  my  recollection  is  inconsistent  with  that,  at  all. 

The  Chairman.  OK.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Schaifer,  how  long  did  this  phone  con- 
versation with  Mrs.  Clinton  last?  Do  you  recall? 

Ms.  Schaffer.  Five  minutes. 

Senator  Sarbanes.  It  was  a  short,  brief  conversation? 

Ms.  Schaffer.  Yes. 

Senator  Sarbanes.  Now  the  reason  I  ask  you  that  question,  and 
you've  probably  seen  it,  is  the  press  is  reporting  it  as  an  hour-long 
conversation. 

Ms.  Schaffer.  Right. 

Senator  Sarbanes.  The  reason  the  press  reports  it  as  an  hour- 
long  conversation  is  because  Mrs.  Clinton  on  her  timesheets  indi- 
cated an  hour.  She  indicated  that  hour  not  only  for  the  telephone 
conversation  with  you,  but  for  other  matters  as  well. 

What  has  happened  is  that  has  been  abstracted  now  in  the  re- 
port that  she  had  an  hour-long  conversation  with  you,  even  though 
her  own  billing  records  show  that,  while  she  listed  that  conversa- 
tion, she  listed  other  matters  as  well  when  she  put  the  hour  on  her 
billing  sheets.  So  I  want  to  be  very  clear  about  it.  Your  conversa- 
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tion  with  her  was  a  matter  of  minutes,  you  said;  maybe  as  much 
as  5  minutes,  at  most? 

Ms.  SCHAFFER.  Yes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Sarbanes. 

Good  morning,  Ms.  Schaffer,  Mr.  Brady,  Mr.  Handley. 

We  have  gone  back  and  forth  over  a  period  of  some  years,  and 
questions  have  been  asked  in  kind  of  rapid  form.  Let  me  ask  a 
question  that  has  not  been  asked  yet.  Ms.  Schaffer,  did  anyone 
apply  any  pressure  upon  you  to  do  any  favor  for  or  on  behalf  of  the 
Madison  Guaranty  Savings  &  Loan  or  Mr.  McDougal,  ever? 

Ms.  Schaffer.  No. 

Mr.  Ben-Veniste.  Mr.  Brady,  do  you  feel  that  any  pressure  was 
put  on  you  to  do  any  favor,  or  to  do  anything  untoward  on  behalf 
of  Madison  Guaranty  Savings  &  Loan? 

Mr.  Brady.  Sir,  I  only  dealt  with  them  on  this  one  issue  that  you 
already  have  my  statement  on.  No,  I  do  not — nobody  ever  at- 
tempted any  pressure  on  me  in  regard  to  Madison. 

Mr.  Ben-Veniste.  Did  you  do  anything  improper  or  untoward? 

Mr.  Brady.  I  do  not  believe  I  did. 

Mr.  Ben-Veniste.  And  did  Ms.  Schaffer  do  an3rthing  improper  or 
untoward,  as  far  as  you  know? 

Mr.  Brady.  Well,  I  had  suggested  that  the  whole  matter  be  re- 
ferred to  the  Attorney  General  for  his  opinion  on  the  propriety  of 
the  issuance  of  the  stock.  I  was  not  as  sure  of  that  as  the  Rose 
Firm  attorneys  would  have  been 

Mr.  Ben-Veniste.  We  understand. 

Mr.  Brady.  — and  she  took  their  position,  and  she  was  more  sure 
of  it  than  I,  but  I  can't  say  that  was  wrong;  no. 

Mr.  Ben-Veniste.  And,  Mr.  Handley,  did  anyone  put  any  pres- 
sure on  you  to  do  anything  improper  or  untoward  to  favor  Madison 
Guaranty  Savings  &  Loan? 

Mr.  Handley.  No. 

Mr.  Ben-Veniste.  Did  you  or  Mr.  Brady  or  Ms.  Schaffer  do  any- 
thing to  favor  Madison  Guaranty  Savings  &  Loan? 

Mr.  Handley.  No. 

Mr.  Ben-Veniste.  Now  let's  go  back  to  this  memorandum  which 
has  been  marked  CCBW  884  of  July  2,  1986,  Ms.  Schaffer,  your 
handwritten  note  to  Mr.  Bratton.  Can  we  put  that  up,  please? 

If  I  understand  your  testimony,  you  knew  that  Mr.  McDougal 
had  worked  for  Mr.  Clinton;  correct? 

Ms.  Schaffer.  I  think  my  husband  told  me  that — I  didn't  know 
that.  I  think  he  told  me  sometime  later  that  Jim  McDougal  had 
worked  maybe  in  the  Governor's  office  for  Bill  Clinton  during  his 
first  term. 

Mr.  Ben-Veniste.  OK.  You  knew  that  there  was  some  relation- 
ship between  the  two  men? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  And  you  were  also  aware  that  Mr.  McDougal 
had  the  reputation  of  throwing  names  around  and  of  being  some- 
thing of  a  braggart? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  Now  if  I  understand  your  testimony  here  this 
morning,  your  concern  was  to  advise  Mr.  Bratton  about  the  cir- 
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cumstances  and  the  condition  of  the  Bank  and  what  was  Hkely  to 
happen  with  respect  to  Madison  Guaranty  Savings  &  Loan,  and 
that  you  were  also  concerned  that  Mr.  McDougal  might  bUndside 
somebody. 

Ms.  SCHAFFER.  Yes. 

Mr.  Ben-Veniste.  Indeed  the  Governor,  or  somebody  in  the  Gov- 
ernor's office,  with  some  request  and  you  wanted  them  to  be  pre- 
pared for  it? 

Ms.  SCHAFFER.  I  wanted  them  to  be  prepared  to  stay  out  of  it; 
to  tell  them  to  get  lost. 

Mr.  Ben-Veniste.  And  that  is  not  an  unusual  occurrence  in  con- 
nection with  the  head  of  a  regulatory  agency  dealing  with  the  Chief 
Executive  Officer?  Would  that  be  fair  to  say? 

Ms.  SCHAFFER.  No — I  regularly — I  think  this  is  what  is  unfair 
about  the  characterization  of  me  calling  the  Governor's  office  and 
telling  them,  informing  them  as  to  the  perilous  condition  of  Madi- 
son Guaranty.  I  had  done  the  same  thing  in  1985  with  regard  to 
two  other  savings  and  loans.  In  fact,  I'd  had  several  conversations 
in  1985  with  Sam  Bratton  about  the  savings  and  loan  we  eventu- 
ally closed  that  year.  The  State  had  money  in  that  savings  and 
loan  that  was  possibly  not  insured.  We  had  several  conversations. 

In  addition,  we  were  worried  about  press  calls,  that  it  may  pro- 
voke a  run  on  the  savings  and  loan.  Another  savings  and  loan  in 
Conway,  Arkansas,  that  I  wrote  a  lengthy  memorandum,  a  2-  or  3- 
page  typed  memorandum  to  Sam  Bratton  about  in  1985,  and  I'd 
like  for  somebody  to  get  that.  I  don't  have  it.  I've  asked  the  Securi- 
ties Department  to  find  it.  They  say  they  can't  find  it.  But  that 
kind  of  communication  was  not  unusual.  In  fact,  I  took  a  day  or 
two  to  write  the  memo  to  Sam  in  1985  about  a  small  savings  and 
loan  in  Conway,  and  he  had  no  relationship  with  anybody  there. 

Mr.  Ben-Veniste.  Well  rest  assured  that  we  will  try  to  get  it, 
and  that  you  will  have  the  opportunity  today — it  may  not  come  at 
the  moment  that  it  occurs  to  you  to  give  it,  but  you  will  have  the 
opportunity  to  put  these  things  in  the  proper  context  before  the  day 
is  out.  So  I  want  to  assure  you  of  that,  and  we  will  probably  be 
here  for  several  hours. 

Now  with  respect  to  the  suggestion  that  maybe  it  was  im- 
proper— and  I  do  not  say  that  my  friend,  Mr.  Chertoff,  made  that 
allegation — but  lest  there  be  any  confusion  about  it,  that  the  com- 
munication that  you  had  gotten  from  the  Federal  Home  Loan  Bank 
Board  was  somehow  something  that  it  was  improper  for  you  to 
share  with  the  Chief  Executive  Officer  of  the  State,  could  you  com- 
ment on  that? 

Ms.  SCHAFFER.  That  is  not  my  interpretation.  Obviously  the  Fed- 
eral Home  Loan  Bank  Board  documents  are  confidential,  and  we 
had  a  confidentiality  agreement  with  them,  the  purpose  of  which 
obviously  was  not  to  disclose  damaging  information  about  a  savings 
and  loan  to  the  public  in  general,  that  might  trigger  a  run  on  the 
savings  and  loan  and  cause  its  collapse.  Clearly  you  have  to  be 
careful  with  that. 

But  in  my  view  it  was  important  that  the  Governor's  office  know 
in  advance  that  the  savings  and  loan  might  be  closed;  that  a  rumor 
was  on  the  street  that  it  might  be,  and  be  prepared  to  take  those 
calls  from  constituents  who  feel  free  to  call  the  Governor's  office  to 
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complain  about  their  checking  account  in  Arkansas  if  they  don't 
Uke  the  way  it  is  being  handled;  that  if  those  calls  came  in,  they 
needed  to  be  prepared  to  answer  them  and  assure  people  that — not 
to  worry. 

Mr.  Ben-Veniste.  The  whole  question  about  a  confidence  in  the 
savings  and  loans  and  the  threat  of  runs  on  particular  banks  that 
were  in  trouble  was  of  grave  concern  both  in  Arkansas  and  also 
throughout  the  country  at  that  time,  increasingly  so? 

Ms.  SCHAFFER.  Yes. 

Mr.  Ben-Veniste.  Let  me  go  to  this  question  which  has  become 
part  of  the  reflected  wisdom  or  mantra  that  is  recited  about  the 
Whitewater  matter  in  general  as  it  relates  to  the  Madison  Guar- 
anty Savings  &  Loan  failure  and  what  it  cost  the  American  people. 
When  did  you  recommend  that  the  bank  be  taken  over? 

Ms.  SCHAFFER.  That  it  be  closed? 

Mr.  Ben-Veniste.  Yes. 

Ms.  ScHAFFER.  And  transferred  to  FSLIC? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Schaffer.  In  1987,  December,  I  think  December. 

Mr.  Ben-Veniste.  Of  what  year? 

Ms.  Schaffer.  1987. 

Mr.  Ben-Veniste.  When  was  it  actually  closed? 

Ms.  Schaffer.  It  was  transferred  to  the  FDIC  I  think  in  March 
1989,  in  a  management  consignment  program  I  think  to  await 
funding  of  the  RTC. 

Mr.  Ben-Veniste.  What  was  the  reason  why  your  recommenda- 
tion for  the  closing  of  the  bank  and  the  takeover  by  Federal  au- 
thorities not  acted  on  by  you  independently  of  Federal  authorities? 

Ms.  Schaffer.  In  my  view — and  I  have  told  this  story  many 
times — that  although  we  did  have  the  statutory  authority  to  do 
that,  as  a  practical  matter  we  did  not  believe  it  was  feasible,  or  ad- 
visable, or  a  responsible  thing  to  do  without  the  concurrence  and 
the  participation  of  the  Federal  Home  Loan  Bank  in  that  process. 
Because  without  their  participation,  there  would  be — FSLIC  would 
not  be  participating  and  there  would  be  no  depositor  payoff  at  the 
time  of  closing  the  institution. 

It  concerned  me  greatly  that  if  you  proceeded  with  a  State  receiv- 
ership with  no  participation  of  the  FSLIC  and  had  to  tell  depositors 
at  the  time  that  there  would  be  no  depositor  payoff,  that — this  was 
in  1985  and  1986,  and  no  one  was  aware  really  generally  in  the 
public  that  the  FSLIC  didn't  have  any  money,  or  was  asking  for 
money  from  Congress  and  didn't  have  enough  money — that  that 
would  immediately  disseminate  that  information  everywhere.  I 
thought  that  was  an  irresponsible  thing  to  do. 

Mr.  Ben-Veniste.  As  a  matter  of  fact,  the  Federal  authorities 
really  advised  that  they  would  get  to  this  in  time,  and  that  pru- 
dence should  dictate,  and  this  was  a  larger  question  than  just 
Madison  Guaranty  Savings  &  Loan;  correct? 

Ms.  Schaffer.  That's  correct. 

Mr.  Ben-Veniste.  And  we  have  your  letter  of  December  10,  1987, 
to  Mr.  Stuart  Root,  the  Director  of  the  Federal  Savings  &  Loan  In- 
surance Corporation  here  in  Washington,  which  is  Document  No. 
5000326  and  7.  I  am  not  going  to  take  the  time  to  go  through  that 
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now,  but  rest  assured  that  we  do  have  that  document  and  it  is  cor- 
roborated in  the  record  that  you  made  that  request. 

Let  me  go  to  the  question  of  how  much  money  was  lost  as  the 
result  of  the  delay  between  the  time  that  you  asked  that  the  bank 
be  closed  and  the  time  that  the  bank  was  actually  closed. 

I  want  to  refer  the  Committee  to  the  CNN  interview  of  Walter 
Faulk.  Could  we  put  that  up,  please.  Walter  Faulk  was  the  former 
Federal  regulator  who  was  a  Senior  Vice  President  with  the  Fed- 
eral Home  Loan  Bank  Board  in  Dallas,  Texas,  and  he  would  have 
had  authority  over  Arkansas  S&L's.  Correct? 

Ms.  SCHAFFER.  He  was  the  supervisory  agent  for  many  of  the  Ar- 
kansas savings  and  loans. 

Mr.  Ben-Veniste.  Mr.  Camp,  an  interviewer  for  CNN,  was  ask- 
ing Mr.  Faulk  the  following  questions,  and  I  will  read  from  the 
record: 

Mr.  Camp:  At  the  time  of  Mrs.  Schafier's  letter,  this  audit  report  estimated  Madi- 
son was  about  $10.5  milHon  in  the  hole.  By  1989,  when  Madison  was  finally  closed, 
losses  had  climbed  to  $15  million.  Since  then,  the  Federal  Government  has  sold  off 
Madison's  holdings  at  bargain-basement  prices  and  taxpayer  losses  have  soared  to 
$68  million  today. 

Mr.  Faulk:  Had  it  been  timely  acquired  [meaning  acquired  by  the  Federal  au- 
thorities], it's  my  opinion  that  whatever  the  ultimate  loss  is,  it  could  greatly  have 
been  curtailed,  by  the  taking  of  more  timely  action. 

Mr.  Camp:  So  this  would  have  been  a  Federal  problem,  not  a  State  problem? 

Mr.  FaulK:  That's  correct. 

Mr.  Camp:  And  what  about  Beverly  Bassett  Schaffer's  role? 

Mr.  Faulk:  She  acted  responsibly  at  all  times  and  I  don't  see  how  anyone  could 
say,  that  knew  the  history  of  this  case,  or  who  would  look  into  the  history  of  the 
case,  could  say  that  she  acted  irresponsible  or  delayed  or  drug  her  feet  in  any  man- 
ner whatsoever. 

Now  let  me  turn,  Ms.  Schaffer  to  the  question  of  the  appropriate- 
ness of  the  raising  of  capital  through  the  sale  of  preferred  stock 
that  was  a  year-and-a-half  or  so  before  this  Federal  Home  Loan 
Bank  Board  meeting  that  we  have  described  here  today  together 
with  your  memo  to  Mr.  Bratton. 

So  a  year-and-a-half  before  you  were  advised  that  the  Rose  Law 
Firm  has  been  retained  by  Madison  Guaranty  Savings  &  Loan  to 
look  into  the  possibility  of  raising  capital  through  the  issuance  of 
preferred  stock.  Is  it  correct  that  this  is  a  matter — that  is,  the  rais- 
ing of  capital  through  the  issuance  of  preferred  stock — that  was 
widely  considered  throughout  the  United  States  at  this  time? 

Ms.  Schaffer.  The  preferred  stock  instrument  that  was  being 
considered,  the  kind  of  instrument  that  was  being  considered  by 
Madison,  was  being  considered  and  recommended  really  every- 
where by  Federal  regulators  particularly  for  small  savings  and 
loans,  closely  held  entities  without  a  market,  no  public  market  for 
common  stock,  as  an  alternative  or  as  a  way  to  raise  capital.  Obvi- 
ously, debt,  you  know,  would  not  be  counted  as  part  of  their  regu- 
latory net  worth.  For  a  small  institution  with  no  other  way  of — no 
public  market,  you  know,  for  common  stock  of  any  kind,  preferred 
stock  was  probably  the  only  realistic  instrument  available  to  raise 
equity  to  infuse  capital  in  a  savings  and  loan  during  this  time,  and 
that  is  why  the  Federal  Home  Loan  Bank  was  pushing  it. 

Mr.  Ben-Veniste.  All  right.  When  you  say  the  Federal  Home 
Loan  Bank  was  pushing  it,  in  other  words  this  was  something  that 
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the  Federal  regulators  saw  as  a  salutary  way,  a  good  way  for  the 
banks  in  trouble  to  raise  their  capitalization? 

Ms.  SCHAFFER.  One  of  the  few  ways. 

Mr.  Ben-Veniste.  Let  me  refer  you  to  a  November  1985  article 
that  appeared  in  The  American  Banker,  and  refer  to  it  very  briefly. 
This  is  obviously  a  LEXIS-NEXUS  printout  from  that  publication, 
and  I  refer  to  the  paragraph  on  the  first  page  of  the  article — it  is 
a  long  article,  and  I  am  not  going  to  go  into  all  the  details — but 
it  says:  "The  capitalization  of  the  thrift  industry  gradually  declined 
during  the  1970's  and  early  1980's.  Only  in  the  past  year  has  the 
slide  in  the  industry's  average  capital-to-asset  ratio  been  halted, 
and  the  capital  bases  of  many  thrifts  still  remain  too  thin."  That 
was  a  problem  of  Madison  Guaranty  Savings  &  Loan;  correct? 

Ms.  SCHAFFER.  Yes.  Without  sufficient  capital,  with  the  losses  in 
real  estate,  there  was  no  capital  to  write  those  losses  off  against. 
As  their  net  worth  eroded,  the  more  capital  they  needed  to  book 
any  losses  against  down  the  road. 

Mr.  Ben-Veniste.  They  would  be  in  a  net  loss  position  and  insol- 
vent? If  they  were  too  thin,  the  danger  was  they  would  go  under 
the  line? 

Ms.  SCHAFFER.  Right. 

Mr.  Ben-Veniste.  Now  skipping  a  paragraph:  "In  response  to  the 
concerns  over  their  soundness,  thrifts,  like  banks,  have  employed 
a  variety  of  methods  to  improve  capitalization,  including  increasing 
their  retained  earnings,  issuing  new  common  and  preferred  stock, 
and  instituting  new  forms  of  long-term  debt."  Correct? 

Ms.  SCHAFFER.  Correct. 

Mr.  Ben-Veniste.  And  this  was  very  commonly  known  through- 
out the  country,  and  something  which  the  Federal  regulators  were 
encouraging  savings  and  loans  to  do,  as  well  as  banks,  in  order  to 
improve  their  position? 

Ms.  SCHAFFER.  That's  my  belief. 

Mr.  Ben-Veniste.  In  fact,  the  work  that  the  Rose  Law  Firm  was 
doing  and  handled  by  Mr.  Massey,  Mr.  Brady  and  Mr.  Handley,  did 
you  have  contact  with  Mr.  Massey? 

Mr.  Handley.  I  did. 

Mr.  Brady.  I  did  not. 

Mr.  Ben-Veniste.  So  Mr.  Handley,  you  had  contact  with  Mr. 
Massey  and  what  was  the  issue  over  which  you  had  contact? 

Mr.  Handley.  Well,  initially  it  was  the  preferred  stock  issue;  and 
later  they  filed  a  broker-dealer  application. 

Mr.  Ben-Veniste.  In  connection  with  the  preferred  stock  issue, 
while  you  all  agreed  that  under  Arkansas  law  it  would  be  permis- 
sible for  Madison  Guaranty  Savings  &  Loan  to  increase  its  capital- 
ization through  the  issuance  of  preferred  stock,  there  was  a  hitch, 
wasn't  there? 

Mr.  Handley.  Yes,  they  had  to  file  a  specific  application  to  do 
so.  Right. 

Mr.  Ben-Veniste.  What  was  that,  Ms.  Schaffer? 

Ms.  Schaffer.  The  specific  application? 

Mr.  Ben-Veniste.  The  "hitch"  that  was — the  condition  that  was 
attached  to  their  ability  to  do  it. 

Ms.  Schaffer.  The  initial  approval,  so-called  "approval"  of  the 
novel  stock  plan  was  really  just  an  opinion  that  State  law  didn't 
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prohibit  issuance  of  preferred  stock  by  State-chartered  thrifts.  But 
they  never  followed  up  with  a  specific  proposal  on  the  form  of  in- 
strument, and  a  specific  amount  of  dollars  they  would  raise,  and 
a  disclosure  document,  and  all  the  sorts  of  things  that  would  have 
to  have  been  done  in  advance. 

In  addition,  they  filed  a  broker-dealer  application  that  they  want- 
ed to  be  approved  to  begin  operating,  we  feared,  in  order  to  utilize 
it  to  place  the  preferred  stock,  and  that  is  precisely  what  we  did 
not  want. 

The  condition  attached  to  the  approval  of  the  broker-dealer  was 
that  they  first  raise  the  $3  million  in  capital  through  whatever 
means,  a  third-party,  an  independent  arms'  length  transaction,  not 
an  affiliated  broker-dealer,  infuse  the  capital,  demonstrate  finan- 
cial responsibility,  and  then  operation  of  the  broker-dealer  might 
could  be  approved,  but  they  would  not  have  been — they  were  not 
allowed  to  use  that  vehicle  to  place  their  own  stock. 

Mr.  Ben-Veniste.  First  they  would  have  to  raise  funds  in  compli- 
ance with  Federal  regulations 

Ms.  SCHAFFER.  That's  correct. 

Mr.  Ben-Veniste.  — in  advance  of  issuing  the  preferred  stocks? 

Ms.  Schaffer.  The  Minimum  Net  Worth  requirements  were  ac- 
tually Federal  regulations.  The  State's  requirement  as  to  the  finan- 
cial condition  of  the  savings  and  loan  was  that  they  be  solvent.  So 
actually  the  Minimum  Net  Worth  requirements  that  we  told  them 
they  would  have  to  meet  in  advance  were  a  higher  standard  than 
the  State  law  required. 

Mr.  Ben-Veniste.  They  could  not  meet  those  requirements  by 
selling  the  preferred  stock?  They  could  not  get  there  through  the 
vehicle  of  the  preferred  stock? 

Ms.  Schaffer.  They  could  if  they  placed  the  preferred  stock 
through  an  unaffiliated  third  party  brokerage  firm.  They  had  to 
place  that  capital  independently  of  the  savings  and  loan  itself  In 
other  words,  we  did  not  want  them  using  their  own  subsidiary  to 
place  this  stock  that  they  claimed  would  be  the  way  to  recapitalize 
the  institution.  That  was  not  acceptable. 

Senator  Sarbanes.  You  were  not  going  to  allow  them  to  use  their 
own  broker-dealer  to  place  the  preferred  stock? 

Ms.  Schaffer.  Right. 

Senator  Sarbanes.  They  put  a  condition  on  that;  correct? 

Ms.  Schaffer.  Right. 

Senator  Sarbanes.  You  said,  if  you  are  going  to  raise  this  capital 
by  preferred  stock,  what  you  ought  to  do,  you're  going  to  have  to 
raise  it  independently  and  not  through  your  own  broker-dealer  sub- 
sidiary. Is  that  correct? 

Ms.  Schaffer.  Right. 

Mr.  Ben-Veniste.  Mr.  Handley,  that  was  clear  to  you  that  you 
were  imposing  a  requirement  that  exceeded  the  State  requirement 
on  Madison  in  terms  of  increasing  their  capital-to-loan  ratio? 

Mr.  Handley.  Yes,  as  Ms.  Bassett  said,  the  Federal  regulation 
benchmark  at  that  time  was  3  percent  of  total  assets.  We  told  them 
they  had  to  meet  that  benchmark  before  we  approved  their  broker- 
dealer  application. 
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Mr.  Ben-Veniste.  You  had  considerable  back-and-forth  with  Mr. 
Massey  about  this,  but  he  accepted  that  this  was  a  requirement 
with  which  Madison  would  have  to  comply  in  order  to  go  forward? 

Mr.  Handle Y.  Mr.  Massey  and  Mr.  Latham,  through  correspond- 
ence and  meeting  with  them,  it  was  well  understood  that  before  we 
approved  the  broker-dealer  application — we  also  give  them  a  time 
limit  in  which  they  had  to  meet  the  net  worth  requirements. 

Mr.  Ben-Veniste.  Now  in  the  vernacular,  did  anyone  approach 
you  to  cut  them  any  slack  in  connection  with  this  requirement? 

Mr.  Handley.  No. 

Mr.  Ben-Veniste.  Did  Ms.  Schaffer  tell  you,  well,  look  the  other 
way,  or  give  them  more  time  than  you  were  prepared  to  give  them? 

Mr.  Handley.  I  have  always  said  what  I  thought  and  did  what 
I  wanted  to. 

Mr.  Ben-Veniste.  And  that  is  exactly  the  way  your  department 
treated  this  matter? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  In  fact,  as  a  result  of  the  requirements  which 
you  imposed,  Madison  was  unable  to  comply  and  never  went  for- 
ward with  the  issuance  or  sale  of  any  preferred  stock.  Correct? 

Ms.  Schaffer.  They  didn't  issue  any  preferred  stock,  and  they 
also  didn't  have  a  broker-dealer  subsidiary. 

Mr.  Ben-Veniste.  Nor  was  that  approved.  Nor  was  there  any  ap- 
proval for  the  sale  of  the  preferred  stock  through  that  vehicle  of  a 
broker-dealer  by  Madison  Guaranty  Savings  &  Loan? 

Mr.  Handley.  That's  correct,  because  they  never  did  bring  their 
net  worth  up. 

Mr.  Ben-Veniste.  So  all  of  this  business  about  having  a  cozy 
relationship  and  taking  advantage  of  a  personal  relationship  to 
get  a  favor  for  Madison  Guaranty  Savings  &  Loan  is  pure  hokum, 
isn't  it? 

Mr.  Handley.  Yes,  in  my  opinion,  I  can  only  see  benefits  of  issu- 
ing the  preferred  stock.  I  mean,  it  would  help  the  regulators;  it 
would  help  the  depositors;  it  would  help  the  insurers.  I  just — I 
don't  see  what's  bad  about  it. 

Mr.  Ben-Veniste.  If  they  could  have  complied  with  the  require- 
ments that  you  laid  down,  it  would  have  been  a  good  thing;  but 
they  couldn't;  they  didn't;  and  nobody  asked  you  to  try  to  find  a 
way  to  get  around  those  requirements  for  them? 

Mr.  Handley.  Absolutely  not. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  question  of — and  I  know 
it  is  somewhat  unfair,  Ms.  Schaffer,  to  ask  you  about  things  that 
you  did  not  know  about  contemporaneously.  I  refer  to  the  fact  that 
the  Rose  Law  Firm  refunded  the  remaining  retainer  funds  that 
were  in  its  possession  to  Madison,  and  responded  to  a  request  with- 
in the  firm  to  see  whether  the  firm  would  be  able  to  represent  the 
FSLIC  in  anticipated  matters  relating  to  the  savings  and  loan  and 
banking  crises  of  the  late  1980's. 

Let  me  ask  you  this  question  as  a  general  proposition:  Is  it  with- 
in your  ambit  of  knowledge  that  law  firms  around  the  country  were 
all  trying  to  determine  at  that  time  whether  they  would  be  in 
a  position  to  bid  for  and  to  get  Federal  FSLIC  or  FDIC  business 
at  this  time? 
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Ms.  SCHAFFER.  Well,  I  was  not  in  private  practice  at  this  time 
so — I  think  that  is  probably  true,  but  I'm  not  sure  I  have  personal 
knowledge  of  what  private  law  firms  were  doing  at  the  time,  since 
I  was  a  regulator  at  that  time.  There  certainly  was  a  lot  of  the 
business  to  be  passed  around.  I  know  that. 

Mr.  Ben-Veniste.  The  question  was  that  if  there  was  a  conflict 
at  the  law  firm,  that  business  would  not  be  available.  So  that  the 
managing  partners  or  other  partners  in  the  firm  were  trying  to 
canvass  their  firm  to  see  what  business  they  had  in  the  firm  and 
whether  that  would  make  it  impossible  or  infeasible  for  the  firm  to 
bid  on  the  Federal  business? 

Ms.  ScHAFFER.  That  would  be  the  right  thing  to  do  for  bidding 
on  it,  yes. 

Mr.  Ben-Veniste.  Finally,  with  respect  to  the  meeting  in  Dallas, 
did  you  take  any  action  at  the  meeting  in  Dallas  inconsistent,  in 
your  view,  with  the  best  interests  of  the  depositors  of  Madison 
Guaranty  Savings  &  Loan? 

Ms.  Schaffer.  We  knew  in  advance  of  the  meeting  in  Dallas 
what  the  plan  was,  and  we  fully  supported  that  and  encouraged  it, 
and  met  with  Walter  Faulk  and  his  people  before  the  meeting  and 
discussed  what  he  was  going  to  say.  He  was  going  to  conduct  the 
meeting.  I  sat  with  him  at  the  head  of  the  room.  He  conducted  the 
meeting.  We  knew  what  was  to  take  place;  that  an  ultimatum  was 
going  to  be  given;  that  the  Cease  and  Desist  Order  would  be  en- 
tered, or  there  would  be  a  filing  made  in  Federal  court  to  force  it. 
We  fully  supported  that. 

I  have  heard  last  summer  in  House  Banking  Committee  hearings 
that  I  wasn't  invited  to  that  I  didn't  say  anything.  I  didn't  have  to 
say  anything.  Mr.  Faulk  said  all  and  more  that  needed  to  be  said. 

Mr.  Ben-Veniste.  And  Mr.  Faulk 

Ms.  Schaffer.  He  said  it  well. 

Mr.  Ben-Veniste.  — is  the 

Ms.  Schaffer.  The  only  reason  I  would  have  needed  to  talk  is 
to — ^you  know,  for  myself.  It  wasn't  necessary.  He  told  them  the 
way  it  was  going  to  be,  and  they  accepted  it. 

Mr.  Ben-Veniste.  And  Mr.  Faulk  is  the  same  gentleman  whose 
comments  I  read  earlier  who  said  that  you  acted  in  all  respects  ap- 
propriately? 

Ms.  Schaffer.  Yes,  we  fully  supported  the  action  and  encour- 
aged it,  and  hoped  that 

Mr.  Ben-Veniste.  Mr.  Chairman,  my  red  light  is  on. 

The  Chairman.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Good  morning,  Ms.  Schaffer. 

Did  you  know  a  fellow  named  Mickey  Brown  who  was  the  sav- 
ings and  loan  supervisor  in  Missouri.  He  worked  for  me  about  the 
time  that  you  came  into  office  as  the  Commissioner  of  Securities? 

Ms.  Schaffer.  No. 

Senator  Bond.  Well,  I  was  interested.  I  think  that  you  all  per- 
form similar  functions.  Among  the  responsibility  that  you  had  as 
Commissioner  was  to  ensure  the  safety  and  soundness  of  State- 
chartered  S&L's  in  Arkansas,  was  it  not? 
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Ms.  SCHAFFER.  We  had  oversight  of  State-chartered  S&L's. 

Senator  Bond.  And  did  you  have  examiners  who  examined  State 
S&L's? 

Ms.  ScHAFFER.  We  did  not. 

Senator  BOND.  How  did  you  conduct  the  examinations  of  State 
S&L's? 

Ms.  SCHAFFER.  We  did  not.  My  understanding  is  that  sometime 
in  the  1970's — and  Charles  is  probably  more  knowledgeable  about 
this  than  I — that  perhaps,  or  late  1970's  or  early  1980's,  that  the 
department  did  not  do  joint  examinations  anymore;  that  in  lieu  of 
the  examinations  they  required  an  independent  audit. 

I  really  think  I  am  going  to  have  to  let  Charles  address  that,  be- 
cause that  was  the  policy  in  place  when  I  came  to  the  department. 
My  department's  primary  responsibility  was  to  regulate  the  securi- 
ties industry,  and  then  other  things  like  credit  unions  and  savings 
and  loans. 

I  suspect  that  part  of  the  reason  that  on-site  examinations  fell 
by  the  wayside  or  an  audit  was  determined  to  be  better,  or  in  lieu 
of  that,  was  just  a  lack  of  staff  and  resources  to  do  that. 

Senator  BOND.  The  FHLBB  was  doing  the  audits? 

Ms.  SCHAFFER.  Right. 

Senator  Bond.  In  any  event,  were  they  the  ones  solely  who  had 
the  safety  and  soundness  responsibility? 

Ms.  SCHAFFER.  Well 

Senator  Bond.  Did  your  office  review  the  audits  to  ascertain 
whether  they  were  adequate,  of  the  S&L's? 

Ms.  SCHAFFER.  The  Federal  Home  Loan  Bank  audits?  Or  the 
independent  audits? 

Senator  Bond.  No,  the  independent  audits. 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  You  did.  So  you  had  the  audits? 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  Did  you  have  any  responsibility  to  take  any  action 
at  the  State  level  where  a  savings  and  loan  had  its  net  worth  im- 
paired? 

Ms.  SCHAFFER.  Most  of  our  savings  and  loans'  net  worth — most 
of  the  savings  and  loans  had  impaired  net  worth  at  this  time  that 
we  had  jurisdiction  over. 

We  had  statutory  authority  in  the  event — I  don't  have  the  statute 
in  front  of  me — that  an  institution  became  insolvent,  that  we  could 
appoint  a  receiver.  It  did  require  us  to  tender  that  receivership, 
though,  to  the  FSLIC. 

Senator  Bond.  But  you  did  work  with  the  FHLBB? 

Ms.  SCHAFFER.  Yes,  we  did. 

Senator  Bond.  The  Federal  Home  Loan  Bank  Board. 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  They  apparently  kept  you  advised  of  what  steps 
were  going  on  and  what  steps  they  were  going  to  take  with  respect 
to  Arkansas  State-chartered  savings  and  loans? 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  They  required  you  to  keep  that  confidential? 

Ms.  ScHAFFER.  We  had  a  confidentiality  agreement  with  them, 
and  it  was  my  understanding  and  belief  that  the  documents  could 
not  be  distributed.  I  don't  think  that  meant  to  other  State  officials. 
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Senator  Bond.  Was  there  any  exemption  for  other  State  officials? 

Ms.  SCHAFFER.  I'm  not  sure  what  the  confidentiaUty  agreement 
we  have  said.  I  don't  even  know.  I'm  not  sure  I  ever  saw  it. 

Senator  Bond.  Who  was  the  one  that  developed  the  practice  of 
communication  with  Sam  Bratton  about  a  potentially  failing  Ar- 
kansas savings  and  loan?  Was  that  something  that  Mr.  Bratton  of 
the  Governor's  office  asked?  Or  was  that  something  that  you  initi- 
ated on  your  own? 

Ms.  SCHAFFER.  I  initiated  that  on  my  own. 

Senator  Bond.  That  had  not  been  the  previous  practice? 

Ms.  SCHAFFER.  Well,  until  I  got  there  there  were  no — I  mean,  the 
savings  and  loans  failed — the  first  ones  in  history  failed,  unfortu- 
nately for  me,  while  I  was  there.  So  there  wasn't  really 

Senator  Bond.  I  know  the  feeling. 

Ms.  SCHAFFER.  — anything  to  look  to  in  the  past  in  terms  of  how 
to  communicate,  or  a  method  of  communication,  or  appropriate 
communication  about  them. 

Senator  Bond.  I  went  back  to  check  because  Mr.  Ben-Veniste  has 
said  that  it  was  standard  practice  to  advise  the  Governor  or  the  top 
officials.  I  believe  that  he  is  dead  wrong  on  that. 

You  have  adopted  that  practice.  Today,  I  asked  Mr.  Brown  spe- 
cifically who  would  be  notified  if  they  were  going  to  take  down  a 
savings  and  loan,  if  they  were  going  to  close  it  or  take  regulatory 
action.  He  said  the  only  people  they  would  notify  would  be  the  Fed- 
eral Home  Loan  Bank  Board;  that  nobody  else  would  know.  When 
they  took  down  a  big  savings  and  loan  in  Missouri,  he  said  he  did 
not  even  advise  the  director  of  his  department. 

I  asked  him  why  not,  what  if  one  of  my  big  contributors  was  in- 
volved in  a  financial  institution  that  was  going  down?  He  said,  you 
would  be  the  last  one  to  know. 

I  said,  why?  He  said,  well  because  if  anybody  found  out  that  we 
were  going  to  take  down  a  savings  and  loan,  somebody  could  be 
juggling  around,  doctoring  the  books,  or  Mickey  Mousing — not  art- 
ful, perhaps,  but  I  think  you  understand  what  he  said.  He  said  it 
would  be  like  a  pitcher  telling  a  batter  what  he  was  going  to  throw, 
because  there  are  changes  that  could  be  made  in  the  institution  if 
they  know  in  advance  that  a  Cease  and  Desist  Order  or  other  regu- 
latory action  is  being  taken. 

Can  you  give  us  any  assurance  that  the  information  that  you 
conveyed  to  Mr.  Bratton  did  not  reach  Mr.  McDougal  or  any  of  the 
other  people,  or  Mr.  Latham,  prior  to  the  July  11th  meeting? 

Ms.  SCHAFFER.  I  think  they  already  had  some  sense  something 
was  coming  at  the  July  meeting  because  there  were  press  inquiries. 
I  think  that  that  information  was  already  leaking  out.  I  don't  think 
they  knew  what  was  going  to  happen,  but  I  think  they  were  begin- 
ning to  panic. 

Senator  Bond.  But  they  didn't  have  the  knowledge  that  you  had 
of  the  regulatory  action. 

Ms.  SCHAFFER.  I  am  not  sure  that  I  knew  when  I  wrote  this  note 
to  Sam  Bratton,  or  I  don't  think  I  told  him  what  was  going  to  hap- 
pen at  the  Dallas  meeting.  I'd  have  to  ask  Sam,  but  I  don't  think 
I  told  him  what  was  going  to  happen  at  the  July  meeting. 

You  know,  you  have  probably  taken  his  deposition,  but  I  haven't 
talked  to  him,  because  if  I  talk  to  him  then  I'll  have  a  problem,  an- 
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other  problem,  because  I  talked  to  Sam  Bratton.  So  I'm  trying  to 
recall  as  best  I  can  without  talking  to  him  what  I  may  have  said, 
but  I  don't  believe  I  told  him  what  was  going  to  happen  at  the  Dal- 
las meeting.  I  may  have,  but  I  don't  have — I  had  trusted  Sam 
Bratton  with  the  information.  I  never  thought  that  they[sic]  would 
pass  that  kind  of  information  along. 

Senator  Bond.  But  you  did  expect  him  to  pass  it  along. 

Didn't  you  testify  earlier  that  the  purpose  of  the  July  2,  1986 
memo,  that  handwritten  note  to  Sam  signed  "BB"  was  to  let  the 
Clintons  know  that  they  ought  to  slam  the  door  or  have  nothing 
further  to  do  with  Mr.  McDougal? 

Ms.  SCHAFFER.  I  wanted  to  let  Sam  Bratton  know.  Sam  could  do 
whatever  he  wanted  to  with  that.  My  advice  was,  to  him,  to  Sam, 
who  is  my  only  contact. 

Senator  Bond.  Yes. 

Ms.  SCHAFFER.  Well,  this  is  not  something  anybody  ought  to 
meddle  with. 

Senator  Bond.  Yes.  But  you  also  stated  earlier  today,  if  I  recall, 
that  you  told  him  that  so  that  they  would  either  shut  the  door  or 
the  Clintons  would  have  nothing  further  to  do  with  Mr.  McDougal, 
did  you  not? 

Ms.  SCHAFFER.  It  was  my  impression  that  Mr.  McDougal  abused 
his  relationship. 

Senator  Bond.  Yes,  I  understand  that. 

Ms.  SCHAFFER.  And  I  suspected  that  if  he  was  panicking,  that  he 
might  do  it  again. 

Senator  Bond.  So  you  passed  that  information  to  Mr.  Bratton  for 
the  purpose  of  protecting  the  Clintons 

Ms.  SCHAFFER.  No,  I — No 

Senator  Bond.  Let  me  finish.  You  have  been  cut  off,  and  I  think 
that  is  unfortunate  and  I  apologize  for  that,  but  let  me  finish.  You 
told  us  that  you  conveyed  that  information  for  a  purpose,  and  you 
stated  here  today  that  the  purpose  was  that  the  Clintons  should 
have  nothing  further  to  do  with  McDougal.  Is  that  correct? 

Ms.  SCHAFFER.  I  conveyed  the  information  so  they  would  know 
what  I  believed  the  condition  of  Madison  was,  like  I  did  with  the 
two  other  savings  and  loans  in  1985.  I  also  did  not — ^you  don't  un- 
derstand. I  mean,  that's  the  kind  of  thing — somebody  would  call  up 
the  Grovernor's  office  and — that's  not — ^because  everybody  knows  ev- 
erybody. 

Now,  I  know  that  has  been  talked  about  in  terms  of,  you  know, 
some  sinister  force,  but  my  goal  was  not  to  protect  the  Clintons. 
I  am  not  interested  in  protecting  the  Clintons.  I  wasn't  interested 
in  protecting  anybody.  My  purpose  was  to  make  sure  that  Jim 
McDougal 

Senator  Bond.  Was  cut  off  from  the  Clintons? 

Ms.  SCHAFFER.  Not  "cut  off."  You  don't  understand. 

Senator  Bond.  Oh,  I  think  I  do. 

Ms.  SCHAFFER.  What  did  I  know  about  the  relationship? 

Senator  Bond.  I  think  I  do.  You  applied  for  the  position  of  Secu- 
rities Commissioner.  Your  brother.  Woody,  wrote  letters.  President 
Clinton  wrote  him  back  saying  he  needed  you  to  do  something  else. 

Then  did  you  ask  Mr.  McDougal  in  the  fall  of  1984  to  recommend 
you  to  the  Governor  for  appointment  as  Securities  Commissioner? 
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Ms.  SCHAFFER.  Did  I  what? 

Senator  Bond.  Did  you  ask  Jim  McDougal  to  submit  your  name 
or  to  make  a  recommendation  to  the  Governor  for  you? 

Ms.  SCHAFFER.  I  do  not  know  Jim  McDougal,  I  did  not  ask  Jim 
McDougal,  and  I  would  not  have  wanted  Jim  McDougal's  recom- 
mendation. 

Senator  Bond.  Who  made  that  request  on  your  behalf? 

Ms.  SCHAFFER.  Who? 

Senator  Bond.  Who  made  that  request  to  the  Governor  on  your 
behalf? 

Ms.  SCHAFFER.  I  have  no  idea  what  Jim  McDougal  did.  I  have 
read  in  The  New  York  Times  that  he  said  that  he  did.  That  is  the 
first  I  knew  of  that. 

Senator  BOND.  All  right.  Mr.  Chairman,  my  time  is  up,  but  I 
think  just  to  end  this  conversation  we  ought  to  put  up  DKSN 
26305,  which  is  a  message  submitted  to  us  by  the  Governor's  office, 
which  says,  "Message  telephoned.  For:  Governor.  From:  Jim 
McDougal.  Home  Phone:  663-8690.  Reference:  Beverly  Bassett  for 
Securities  Comm.  Date:  12/22."  That  was  a  few  days  before  the  ap- 
pointment of  Ms.  Schaffer,  or  Ms.  Bassett  at  the  time  it  was  made. 

Thank  you,  Mr.  Chairman. 

Thank  you,  Ms.  Schaffer. 

The  Chairman.  Senator  Dodd. 

OPENING  STATEMENT  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  Thank  you,  Mr.  Chairman. 

I  won't  take  a  great  deal  of  time  here.  A  lot  has  been  gone  over. 

Let  me  first  of  all  say  I  hope  we  are  not  necessarily  going  to  try 
and  ask  our  witnesses  to  be  responsible  for  reviewing  securities 
laws  as  they  may  be  in  all  49  other  States.  I  say  that  with  all  due 
respect  to  my  colleagues,  but  States  are  different  in  how  they  per- 
form their  functions.  I  would  not  expect  you  to  respond  to  how  Con- 
necticut does,  any  more  than  I  think  you  should  be  expected  to  re- 
spond how  Missouri  might  conduct  its  affairs. 

To  me  the  critical  question  here,  going  back  about  who  makes 
recommendations,  I  mean,  the  question  of  how  you  have  done  your 
job  it  seems  to  me  to  be  the  fundamental  question  we  ought  to  be 
asking  ourselves. 

The  best  witness  I  think  on  this  is  probably  the  Federal  regu- 
lator, Mr.  Faulk,  who  is  the  guy  in  Dallas  who  has  no  axe  to  grind 
here.  He  is  asked:  "How  does  this  person  here,  how  does  she  do  her 
job?" 

I  think  Mr.  Ben-Veniste  or  maybe  Senator  Sarbanes  introduced 
it  in  the  record,  but  first  of  all  it  is  pointed  out  by  the  interviewer, 
Mr.  Camp,  on  CNN,  15  months,  15  months  before  the  Feds  close 
Madison  Guaranty,  15  months! 

It  was  this  witness  that  urged  the  FSLIC  to  take  over  the  trou- 
bled S&L.  "Your  prompt  attention  to  this  serious  matter  is  re- 
quested." Fifteen  months!  You  can't  get  much  more  responsible 
than  that. 

I  remember  the  debate,  by  the  way,  in  this  Committee.  A  few  of 
my  colleagues  who  are  present  here  recall  going  back  to  the 
Reagan  Administration — I  am  trying  to  recall  the  Federal  regulator 
who  came  up  all  the  time  and  begged  us  to  put  more  money  into 
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that  account — who  was  it?  Mr.  Gray  came  up  and  begged  this  Com- 
mittee to  put  more  money  into  the  account  to  avoid  a  catastrophe. 

I  recall  because  it  has  come  up  on  a  number  of  occasions.  I  re- 
member my  colleague,  Senator  Gramm  and  I,  and  I  think  one  other 
Member  of  the  Committee,  actually  voted  to  put  more  money  into 
that  account,  much  to  the  disappointment  of  my  constituency 
groups,  to  the  point  that  we  actually,  many  could  argue,  in  Con- 
gress were  not  acting  terribly  responsibly  in  those  days  and  we 
could  have  avoided  some  of  this.  That  is  my  own  personal  view. 

But  I  think  it  is  very  important  that  15  months  before  the  Fed 
took  action,  this  witness  recommended  that  the  Fed's  move  in. 
Then  Mr.  Faulk  in  that  same  interview,  when  asked  by  Mr.  Camp, 
"And  what  about  Beverly  Bassett  Schaffer's  role  in  all  of  this?" 

Here  is  his  statement.  Now  this  is  the  Federal  regulator  in  Dal- 
las who  chaired  the  meeting  in  Dallas:  "She  acted  responsible  at 
all  times  and  I  don't  see  how  anyone  could  say,  that  knew  the  his- 
tory of  this  case,  or  who  would  look  into  the  history  of  the  case, 
could  say  that  she  acted  irresponsible  or  delayed  or  drug  her  feet 
in  any  manner  whatsoever." 

Again,  looking  at  the  totality  of  all  of  this,  it  seems  to  me  that 
the  testimony  of  Mr.  Faulk,  the  fact  that  she  recommended  this  15 
months  before  this  happened  says  volumes  about  this  witness. 

Whether  or  not  someone  sent  a  message  to  someone  else  and 
says  you  ought  to  hire  this  person  or  not,  my  Lord,  all  of  us  on  this 
Committee  have  certainly  called  and  left  messages  one  way  or  the 
other  about  someone  who  ought  to  have  a  job  or  not  have  a  job. 
I  hope  none  of  us  on  this  side  of  the  table  are  going  to  find  that 
terribly  surprising  that  those  things  go  on.  I  mean,  that  is  not  ex- 
actly a  great  revelation  in  politics. 

What  is  important  is  how  she  did  her  job.  That  is  important  to 
this  Committee.  The  fact  that  more  than  a  year  before  they  actu- 
ally took  action  she  recommended  they  do  so,  and  that  the  chief 
regulator  out  of  Dallas  said  she  did  her  job  well  is  enough  for  this 
Senator.  You  did  your  work,  and  you  certainly  didn't  anticipate  11 
years  ago  that  you  would  be  sitting  before  this  Committee  and  an- 
swering for  your  actions  then.  So  I  commend  you  for  your  job  you 
did.  I  think  you  did  a  good  job. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Just  one  point.  Madison  Guaranty  Savings  & 
Loan  was  a  State-chartered  savings  and  loan;  correct? 

Ms.  SCHAFFER.  Federally-insured;  State-chartered. 

Mr.  Ben-Veniste.  You  had  certain  responsibilities  in  connection 
with  the  fact  that  it  was  a  State-chartered  savings  and  loan? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  In  that  connection,  the  Chief  Executive  of  your 
department  was  indeed  the  Governor? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  And  you  have  explained  why  it  would  be  im- 
portant, particularly  when  there  were  rumors  around  in  the  press 
about  actions  to  be  taken,  why  the  Governor's  office  and  Mr. 
Bratton  who  was  the  person  who  supervised  your  regulatory  affairs 
and  was  the  liaison  with  your  department,  should  be  apprised  of 
what  was  going  on;  correct? 

Ms.  Schaffer.  Yes. 
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Mr.  Ben-Veniste.  Your  testimony  is  that  this  had  been  done  a 
year  before  in  connection  with  two  other  institutions.  I  take  it 
those  institutions  were  not  being  represented  by  the  Rose  Law 
Firm,  or  Mrs.  CUnton,  or  any  such  thing? 

Ms.  SCHAFFER.  No. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  action  that  was  taken 
in  Dallas  in  December  1987,  it  was  not  to  close  the  bank,  was  it? 

Ms.  Schaffer.  No. 

Mr.  Ben-Veniste.  It  was  not  something  that  some  insider  would 
perhaps  have  the  opportunity  to  profit  by  or  manipulate  if  that  in- 
sider was  advised,  and  so  forth  and  so  on,  as  we  spin  out  a  hypo- 
thetical situation,  the  action  that  was  taken  was  to  remove  the 
McDougals  from  that  institution;  correct? 

Ms.  Schaffer.  That's  correct. 

Mr.  Ben-Veniste.  Indeed,  Mr.  McDougal  was  well  aware  of  the 
fact  that  his  actions  were  under  scrutiny  and  he  had  been  so  ad- 
vised for  many  months? 

Ms.  Schaffer.  That  is  correct. 

Mr.  Ben-Veniste.  The  hope  was  that  he  would  do  something  to 
improve  the  situation;  correct? 

Ms.  Schaffer.  Correct. 

Mr.  Ben-Veniste.  Was  there  some  secret  thing  that  he  could  do 
if  all  of  these  chains  in  the  hypothetical  scenario  had  been  linked 
up,  that  he  could  have  done  of  a  harmful  nature  to  the  depositors 
of  Madison  Guaranty  Savings  &  Loan  in  the  interim  between  the 
time  of  your  memo  and  the  time  that  action  was  taken? 

Ms.  Schaffer.  I  think  based  on  the  March  1986  examination  re- 
port, preliminary  examination  report,  the  damage  had  already  been 
done. 

Mr.  Ben-Veniste.  That  is  why  he  was  being  removed? 

Ms.  Schaffer.  That  is  correct. 

Mr.  Ben-Veniste.  Indeed,  the  institution  remained  open  under 
new  management.  Is  that  correct? 

Ms.  Schaffer.  Correct.  / 

Mr.  Ben-Veniste.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  I  just  have  a  couple  of  questions  which 
are  kind  of  general,  really,  and  it  gets  to  the  implications  and  the 
statements  that  are  not  being  made  as  much  as  those  being  made 
today  in  the  questioning  of  Ms.  Bassett  Schaffer. 

I  suppose  the  question  to  you,  Ms.  Schaffer,  I  mean,  I  believe  it 
has  been  made  clear,  and  certainly  you  have  made  it  clear  to  me, 
but  just  so  that  we  put  an  underscore  and  a  period  at  the  end  of 
the  sentence,  did  you  in  any  way  feel  that  you  were  being  encour- 
aged or  pressured  to  do  something  untoward  or  inconsistent  with 
your  job  description  with  regard  to  this  Madison  issue? 

Ms.  Schaffer.  No,  not  with  regard  to  Madison,  and  not  with  re- 
gard to  any  other  matter.  In  the  6  years  that  I  served  as  Securities 
Commissioner,  I  was  the  regulator  and  Bill  Clinton  was  the  politi- 
cian, and  that's  the  way  it  worked.  He  did  not  do  that.  There  was 
no  pressure.  There  was  no  fear. 
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I  think  they  knew  full  well  that  I  was  going  to  do  what  needed 
to  be  done  no  matter  who  liked  it,  regardless  of  who  it  helped  or 
who  it  hurt.  That  is,  I  believe,  what  he  appointed  me  to  do. 

Senator  Moseley-Braun.  Sometimes  it  needs  to  be  said  again 
and  again,  and  I  think  this  is  an  instance  in  which  that  happens. 

To  take  it  one  step  further,  in  addition  to  being  pressured,  was 
there  even  a  wink  and  a  nod,  or  a  suggestion  to  you  to  do  anything 
that  was  not  professional  and  not  consistent  with  your  obligations 
to  the  citizens  of  Arkansas? 

Ms.  SCHAFFER.  I  think  the  fact  that — and  I  would  like  to  say  that 
I  was  not  deposed  by  this  Committee;  I  was  not  given  the  oppor- 
tunity before  today  to  see  anything — you  know,  now  I  understand 
why,  of  course — but  the  note  and  the  fact  that  Bill  Clinton  defi- 
nitely had  the  opportunity  to  interfere,  or  intervene,  or  to  do  some- 
thing untoward  or  suggest  something  improper  and  he  did  not,  is 
the  best  evidence  that  exists  that  he  did  not. 

Senator  Moseley-Braun.  In  fact  on  December  10,  1987,  you 
were  the  person  that  wrote  to  the  FSLIC  regarding  Madison's  in- 
solvency? 

Ms.  SCHAFFER.  I  did.  I  think  the  Federal  Home  Loan  Bank  had 
for  a  number  of  years  delayed  and  postponed  placing  institutions 
into  receivership. 

Everybody  knows  now  that  FSLIC  had  no  money,  and  it  was  not 
until  1987,  I  believe,  when  they  asked  for  $30  billion,  or  $50  billion, 
or  whatever,  and  got  $7  billion  in  1987,  that  until  a  recapitalization 
was  done,  the  policy  at  the  Federal  level  was  to  delay,  to  manage, 
to  try  to  hold  onto  the  situation,  and  to  try  to  postpone  recognition 
of  those  losses.  That  was  something  unavoidable  from  their  stand- 
point, but  it  also  had  nothing  to  do  with  Bill  Clinton  and  it  had 
nothing  to  do  with  me  or  the  State  of  Arkansas. 

Senator  Moseley-Braun.  Do  you  not  find  it  just  a  little  ironic 
that  from  1987,  here  you  are  that  many  years  later,  having  done 
a  job  that  was  free  of  politics,  here  you  are  testifying  before  this 
Committee  because  of  politics? 

Ms.  Schaffer.  I  am  a  little  distressed  by  the  whole  affair. 

Senator  Moseley-Braun.  Thank  you. 

The  Chairman.  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Ms.  Schaffer,  I  can  understand  your  being  distressed  with  this 
whole  affair. 

I  want  to  welcome  Mr.  Brady  and  Mr.  Handley,  as  well. 

I  do  want  to  go  back,  though,  to  the  phone  call  or  the  conversa- 
tion, I  think  maybe  is  the  way  that  you  referred  to  it,  between  Mrs. 
Clinton  and  yourself  with  respect  to  the  question  of  preferred  stock 
for  the  savings  and  loan.  I  wonder  again  if  you  would  just  kind  of 
lay  out  for  me  that  conversation? 

Ms.  Schaffer.  As  best  I  recall,  she  telephoned  me.  I  was  not  in 
the  office.  I  returned  the  telephone  call  sometime  after  lunch  that 
day.  In  that  conversation — I  still  think  it  occurred  after  the  30th, 
but  it  really  probably  doesn't  matter — we  had,  as  early  as  April 
3rd,  been  asked  by  the  savings  and  loan  this  question  of  preferred 
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stock  and  whether  State  law  authorized  the  issuance  of  preferred 
stock. 

I  had  a  memorandum  of  April  3rd  from  Charles  Handley  going 
over  that  question,  one  he  sent  to  the  institution  and  one  he  also 
sent  maybe  to  Rick  Massey. 

Senator  Mack.  That  was  not  in  reference  to  Madison?  That 

Ms.  SCHAFFER.  Yes,  it  was. 

Senator  Mack.  It  was?  OK. 

Ms.  SCHAFFER.  In  which  the  question  was  discussed,  and  Charles 
had  invited  them — in  his  memorandum — had  invited  them  to  sub- 
mit whatever  documentation  or  arguments  they  had  in  support  of 
their  position. 

So  when  the  telephone  call — if  the  telephone  call  occurred  on  the 
29th  of  April,  then  it  is  true  we  did  not  have  the  April  30th  letter 
at  that  time.  But  clearly  the  issue  was  before  us  through  Madison, 
the  Savings  &  Loan,  not  from  the  Rose  Law  Firm. 

In  the  conversation  with  Mrs.  Clinton,  what  I  believe  I  did  was 
I  believe  she  just  identified  herself  and  said  they  had  a  matter  that 
was  coming,  or  had  been  sent,  or  whatever,  depending  on  which 
day  it  was,  concerning  the  preferred  stock  and  whether  State  law 
authorized  the  issuance  of  preferred  stock,  just  briefly  identified  it. 

I  believe  that  what  I  said  was,  generically,  generally  speak,  you 
know,  I'm  familiar  with  that.  Charles  sent  me  a  memo  on  it.  You 
know,  I  think  I  generally  agree,  generically. 

I  didn't  say  Madison  Guaranty's  proposal  is  approved,  but  generi- 
cally I  think,  I  did  say,  that  seems  to  me  to  be  a  fairly  straight- 
forward question  and  simply  said  something  to  the  effect  that  we'll 
try  to  get  to  it,  you  know.  I  didn't  get  to  it  until  2  weeks  later.  But 
I'll  try  to  get  to  it  and  send  a  letter  to  that  effect.  But  we  did,  when 
the  letter  came  in,  then  we  did  further  discuss  it,  the  people  on  my 
staff  and  I  discussed  it. 

Senator  Mack.  Can  I  ask  you  one  question  about  that  particular 
point?  I  think  I  heard  you  say  earlier  something  like  I  generally 
agree  with  that,  and  we'll  get  the  letter  out. 

Ms.  SCHAFFER.  I  think  what  I  said  was  we'll  respond,  we'll  send 
the  letter,  we'll  respond.  Something  to  that  effect.  And  I  think  the 
reason  I  think  that's  important  is  because  I  think  that  indicates  to 
me,  from  my  recollection,  that  the  fact  that  she  called  and  she 
raised  the  question  in  my  mind  didn't  influence  what  I  was  think- 
ing about  the  issue  in  general.  But  she  did  ask  who  would  be  han- 
dling that  at  the  department,  which  individual  should  they  work 
with,  and  I  referred  her  to  Charles. 

Senator  Mack.  Mr.  Brady,  I  wonder  if  I  could  draw  you  into  this 
conversation  at  this  point?  In  your  deposition,  you  had  indicated 
that  you  thought,  in  fact,  you  may  have  already  indicated  this 
morning  that  it  was  your  opinion  that  the  Attorney  General  should 
have  been  involved  or  this  should  have  been  referred  to  the  Attor- 
ney General  for  an  opinion.  I  wonder  if  you  would  tell  me  a  little 
bit  about  that,  and  why  you  thought  that  was  important? 

Mr.  Brady.  Yes,  sir. 

I  wasn't  so  sure  that,  lacking  statutory  authority,  an  Arkansas 
savings  and  loan  could  issue  preferred  stock.  That  goes  back  to  my 
involvement  in  a  case  years  before  that  involved  insurance  compa- 
nies in  which  the  issue  of  whether  or  not  they  could  enter  into  a 
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voting  trust  with  their  shareholders  had  come  up.  It  had  been  de- 
cided that  they  could  not,  although  in  the  General  Corporate  Code 
there  was  a  provision  for  such  a  fund. 

I  felt  that  this  was  too  far  a  stretch  for  us  to  make  as  a  depart- 
ment on  our  own,  giving  them  power  to  do  something  when  every- 
body knew  they  could  use  additional  capital.  But  whether  this  was 
the  way  to  do  it  or  not,  I  had  strong  feelings. 

I  suggested  the  route  through  the  Attorney  General's  office,  be- 
cause Ms.  Bassett  would  have  been  protected  in  reliance  upon  an 
Attorney  General's  opinion  that  that  was  an  acceptable  capitaliza- 
tion practice. 

Senator  Mack.  Why  would  she  need  protection?  What  do  you 
mean  by  that? 

Mr.  Brady.  The  department  was  being  asked  to  interpret,  as  I 
understood  it,  a  provision  of  the  code  of  the  statutes  dealing  with 
State  S&L's,  and  it  has  always  been  the  practice  in  Arkansas  that 
if  an  officeholder  relied  upon  an  Attorney  General's  opinion  in  mak- 
ing a  decision,  that  they  were  absolved  from  any  personal  liability 
that  might  follow  as  a  result  of  the  impropriety  of  the  action. 

Senator  Mack.  I  gather  from  your  comment  a  moment  ago  that 
you  felt  pretty  strongly  about  this,  that  you  then,  therefore,  in- 
formed Ms.  Schaffer.  I  guess  you  did  that  through  a  memo? 

Mr.  Brady.  Another  one  of  those  memos  that  hasn't  surfaced  yet. 
Yes,  I  did. 

Senator  Mack.  Or  maybe  it's  from  a  deposition.  I  don't  mean  to 
imply 

Mr.  Brady.  Obviously  I  did  that,  and  she  obviously  did  not  agree 
with  my  analysis. 

Senator  Mack.  Did  you  all  have  discussions  about  that  after  the 
memo? 

Mr.  Brady.  No,  not  particularly. 

Senator  Mack.  So  you  sent  the  memo,  you  felt  strongly  about  it, 
and  the  letter  went  out? 

Mr.  Brady.  I  don't  say  I  felt  strongly  about  it.  In  the  letter,  I  did 
suggest  that  this  alternative  approach  to  giving  the  department  as- 
surance that  they  were  on  sound  ground. 

Senator  Mack.  Did  you  have  other  situations  where  you  and  Ms. 
Schaffer  had  differences  of  opinion  where,  in  essence,  Ms.  Schaffer 
went  ahead  with  her  particular  point  of  view? 

Mr.  Brady.  None  that  I  can  remember  offhand. 

Senator  Mack.  I  guess  maybe  it  might  be  fair  here  to  ask  this. 
How  long  did  you  all  work  together,  over  what  period  of  time? 

Mr.  Brady.  When  did  she  become  Securities  Commissioner?  I 
was  at  the  Department  from  February  1979  through  April  1986, 
and  I  don't  remember  when  she  became — she  was  about  the  third 
commissioner  I  worked  for. 

Senator  Mack.  Ms.  Schaffer,  the  question  that  comes  to  my  mind 
again  is,  and  listen,  I've  been  in  positions  where  obviously  I've  got- 
ten advice  or  recommendations  or  input  without  the  force  of  any 
kind  of  recommendation  where  people  have  a  different  opinion  than 
I  did.  And  like  all  of  us  here,  we've  gone  on  from  our  own  personal 
perspective  to  make  those  decisions.  I'm  just  curious  why  you  didn't 
accept  the  recommendation  of  Mr.  Brady? 
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Ms.  SCHAFFER.  Because  I  accepted  the  recommendation  of  my  As- 
sistant Commissioner,  Nancy  Jones,  who  interestingly  enough  is 
not  here  today. 

Mr.  Handley,  I  also  talked  to  Charles  about  it  on  several  occa- 
sions. Charles  really  is  the  expert. 

Senator  Mack.  I  assume  Charles  is  Mr.  Brady. 

Ms.  ScHAFFER.  Charles  is  right  here,  Charles  is  who  I  relied  on 
heavily  on  savings  and  loan  matters.  That  really  was  Charles'  area, 
and  I  talked  to  both.  I  asked  Charles  and  Charles  asked  me,  and 
brought  it  to  my  attention.  My  Assistant  Commissioner,  Nancy 
Jones,  was  a  CPA.  I  also  had  her  look  at  it.  There's  a  note  in  the 
file,  which  nobody  has  produced.  I  don't  know  where  it  is.  I  know 
that  it  exists.  It's  not  here  today  I  guess.  The  note  indicates  that 
she  agrees  with  the  Rose  Law  Firm's  position,  that  she  very  clearly 
thinks  that  the  Business  Corporation  Code,  that  that  analysis  was 
appropriate. 

Charles'  comments  to  me  were  not  that  he  didn't  think  that  they 
could  do  that,  but  that  it  might  be  advisable  to  do  it  under  the 
"Wild  Card  Provision"  of  the  Savings  and  Loan  Act,  as  opposed  to 
the  Business  Corporation  Code. 

That's  right,  the  decision  was  mine.  If  we  had  to  ask  the  Attor- 
ney Greneral  to  pass  on  routine  matters  like  that  that  came  before 
the  Department,  then  there  would  be  no  need  for  the  Securities  De- 
partment or  the  Savings  and  Loan  Supervisor.  I  mean,  you  make 
the  decision,  you  take  the  heat.  There's  no  need  to  ask  an  elected 
official,  an  Attorney  General  at  the  time  who  of  course,  if  I  had, 
I  guess  he'd  now  be  testifying  before  you  rather  than  me. 

The  problem  here  is  that  there  was  no  influence  exerted  in  this 
process.  It  was  a  normal  decisionmaking  process  in  which  every- 
body— disagreement  was  allowed.  I  don't  think  a  good  decision  is 
ever  made  unless  there  is  disagreement  about  it  in  arriving  at  the 
final  conclusion. 

I  would  not  have  asked  Mr.  Brady.  By  the  way,  I  have  to  say 
that  I  do  not  remember  any  memorandum  to  that  effect.  I  haven't 
seen  one. 

Senator  Mack.  You  are  talking  about  this  disagreement  about 
the  Attorney  General? 

Ms.  SCHAFFER.  Right.  I  am  not  saying  at  all  that  he  might  not 
have.  It's  just  that,  as  far  as  I  know,  nobody  has  seen  it. 

Senator  Mack.  I  may  have  misspoke  when  I  suggested  that. 

Ms.  SCHAFFER.  My  point  is  I  can't,  I  don't  remember  that,  and 
I  haven't  seen  anything  to  refresh  my  memory  to  that  effect. 

Senator  Mack.  Again,  because  my  time  is  up,  let  me  just  make 
one  further  comment,  if  I  can,  without  at  this  point  drawing  any 
conclusion. 

The  problem  that  we  have,  as  we  observe  what  we  have  and  look 
over  the  various  documents,  there  is  a  memorandum,  when  you 
worked  for  a  law  firm,  which  you  indicate  you  don't  remember  or 
didn't  remember  at  the  time,  where  you  raised  questions  about  the 
possibility  of  the  breaking  of  law  by  an  entity  controlled  by  Mr. 
McDougal.  So  we  have  that  in  our  mind. 

We  also  know  that  you  are  aware  that  Madison  had  financial 
problems  and  one  could  make  the  argument  that's  why  they  were 
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looking  at  getting  the  preferred  stock.  They  needed  to  build  their 
capital  up. 

With  those  two  points  added  to  a  recommendation  within  your  of- 
fice that  you  ought  to  get  an  opinion  from  the  Attorney  General  for 
something  that's  never  been  done  before  in  Arkansas,  and  then 
added  to  that,  at  least  from  our  perspective,  a  phone  call  that 
comes  in  from  the  First  Lady,  the  Governor  had  appointed  you  just 
4  months  before  that,  and  I  don't  even  make  the  charge  about  the 
specifics  of  the  conversation. 

It  certainly  can  be  a  reasonable  position  to  draw  the  possibility 
that  Mrs.  Clinton  was  merely  just  kind  of  subtlety  passing  on  to 
you,  by  the  way,  we  have  something  important  that's  coming  down 
there,  and  what  I  see  is  when  you  start  adding  those  things  up, 
plus  the  other  things  that  we  have  learned  about  the  whole 
Whitewater  investigation,  is  that  the  Clinton  Administration,  in 
their  Administration  here  in  Washington,  we  know  from  the  pre- 
vious discussions  about  the  people  in  the  Treasury  Department, 
that  they've  been  active  in  using  Government  information  for  their 
own  benefit. 

So  as  I  say,  I'm  not  going  to  draw  a  conclusion  at  this  particular 
point,  but  I  think  there  are  a  series  of  things  that  have  occurred 
here  that  really  raise  serious  questions. 

The  Chairman.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Thank  you,  Mr.  Chairman. 

My  friend  and  colleague  from  Florida  says  he  isn't  drawing  any 
conclusions,  but  he's  coming  very  close  to  drawn  conclusions. 

Senator  Mack.  If  I  can  say  to  my  dear  friend,  and  I  mean  that, 
I  have  not  drawn  a  conclusion.  I  think  I  could  have  been  a  lot  more 
forceful  about  what  I  thought  Ms.  Schaffer  could  or  could  not  have 
done.  The  point  I  was  making  is,  not  making  a  statement  about 
what  I  think  the  intentions  of  the  witness.  I  think  that  was  a  rea- 
sonable thing  for  me  to  do  this  morning.  I  think  it's  also  reasonable 
that  people  can  draw  some  conclusions  from  the  outline  that  I  just 
stated. 

Senator  Simon.  First,  I'd  like  to  just  underscore  the  exchange  be- 
tween Mr.  Ben-Veniste  and  Mr.  Handley.  This  was  at  a  time  when 
the  Federal  Government  was  encouraging  savings  and  loans  who 
were  in  trouble  all  over  this  Nation  to  issue  preferred  stock.  So  this 
is  not  some  kind  of  sleazy  kind  of  operation  where  they  are  trying 
to  do  something  untoward. 

Second,  Mr.  Massey  testified,  maybe  if  Madison  could  have  had 
more  capital,  it  could  have  survived.  Mr.  Handley,  you  and  your 
colleagues  properly  tried  to  protect  and  did  protect  people  who 
might  buy  stock.  And  I'm  not  critical  of  you  for  that  decision  at  all. 

Ms.  Schaffer,  when  Governor  Clinton  appointed  you,  did  he  have 
a  private  conversation  in  which  he  said  you  know  I  have  to  call  on 
you  for  a  favor  or  two  while  you're  over  there?  What  kind  of  a  con- 
versation did  you  have  when  he  appointed  you? 

Ms.  Schaffer.  No.  The  answer  to  that,  let  me  just  get  that  on 
the  record  first.  No,  he  never  asked  anything  like  that  of  me  in  the 
6  years  that  I  was  at  the  department,  and  he  had  opportunities  to 
do  so  on  a  regular  basis. 
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The  conversation  was  about  the  problems  generally  facing  the  fi- 
nancial services  industry  and  what  he  expected  generally  of  the  of- 
fice, which  was  to  be  tough  but  be  fair.  It  was  the  Securities  De- 
partment, and  that  was  the  focus  of  our  conversation.  He  asked  me 
about  my  securities  experience  at  the  law  firm,  why  I  wanted  the 
job,  and  what  kind  of  a  job  I  felt  like  I  could  do  with  it.  There 
wasn't  any  discussion  about  taking  care  of  friends,  or  I  want  this 
done;  nothing  like  that  ever  took  place. 

Senator  SiMON.  There  was  no  hint  of  anything  other  than  he 
wanted  you  to  do  a  good,  conscientious  job?  Is  that  correct? 

Ms.  SCHAFFER.  That's  right. 

Senator  Simon.  May  I  ask  all  three  of  you,  and  my  colleague. 
Senator  Moseley-Braun,  has  by  implication  already  asked  this  of 
you,  Ms.  Schaffer,  but  let  me  ask  all  three  of  you.  Did  either  at  any 
point  on  Madison  or  any  other  issue,  did  Bill  Clinton  or  Hillary 
Clinton  ask  you  to  do  anything  either  illegal  or  unethical? 

If  I  can  ask  all  three  of  you.  Ms.  Schaffer. 

Ms.  Schaffer.  No. 

Senator  Simon.  Mr.  Brady. 

Mr.  Brady.  No,  sir. 

Senator  Simon.  Mr.  Handley. 

Mr.  Handley.  No. 

Senator  SiMON.  Then  my  final  question,  and  I  will  yield  my  time 
to  Mr.  Ben-Veniste.  I  was  interested  in  your  comment  to  my  col- 
league from  Illinois,  Ms.  Schaffer,  when  you  said  you  were  dis- 
tressed by  the  whole  affair.  Meaning,  I  assume,  this  hearing  and 
what  is  going  on.  What  causes  that  sense  of  distress  for  you? 

Ms.  Schaffer.  Well,  it's  personal.  I  don't  think  it's  been  fair  to 
me,  actually  to  the  entire  State  of  Arkansas.  It's  really  been  very 
personal,  very  vicious,  it's  been  an  effort  to  vicariously  destroy  Bill 
Clinton  piece-by-piece,  you  know,  by  ruining  the  people  that  he 
trusted,  that  worked  for  him,  good  people,  who  didn't  do  anything 
wrong.  The  job's  been  done  very  well.  A  lot  of  people  have  been 
hurt  unnecessarily  for  purposes  of  winning  an  election.  I  just  think 
there's  something  wrong  with  that. 

Senator  Simon.  Thank  you. 

Mr.  Ben-Veniste.  Ms.  Schaffer,  let  me  reassure  you  that  we  do, 
in  fact,  have  the  note  that  you  are  alluding  to  that  came  from  Ms. 
Jones  and  was  produced  by  the  FDIC  under  Bates  Stamp  number 
5000290.  Let  me  put  it  up  for  you  and  provide  you  with  a  copy  of 
it.  I  believe  it's  the  note  that  you  were  referring  to,  but  I  don't  get 
to  testify,  you  would. 

Ms.  Schaffer.  It  is. 

Mr.  Ben-Veniste.  Can  you  tell  us  again  what  the  significance  of 
that  note  is? 

Ms.  Schaffer.  When  I  came  to  the  department,  I  had  a  very 
small  staff.  It  had  actually  been  reduced  by  about  a  third  before 
I  came  to  the  department.  I  had  a  handful  of  people  I  could  really 
rely  on.  The  Assistant  Commissioner  was  Nancy  Jones.  She  had 
been  with  the  department  for,  I  don't  know,  15  years.  Charles  had, 
I  think,  been  with  the  department  about  that  long.  Those  are  the 
people  I  relied  on  to  participate  in  decisions  like  this. 

I  asked  both  of  them  for  their  input  on  this.  There  were  conflict- 
ing impressions  and  opinions  in  the  very  beginning.  Nancy  and 
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Charles  had  worked  together  for  many  years.  Nancy  Jones  was  his 
immediate  supervisor,  and  so  I  think  the  importance  of  this  to  me 
was  that  I  felt  comfortable  with  her  review  of  it  and  her  approach 
to  it. 

I  think  she  very  definitely  says  in  here,  I  agree  with  the  Rose 
Law  Firm.  So  as  far  as  I  know,  she  didn't  have  any  relationship 
with  the  Clintons;  she  agreed  with  the  Rose  Law  Firm.  I  think  the 
relationship  with  the  Clintons  is  irrelevant. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  fourth  point  that  was 
made,  that  they  have  to  get  through  our  registration  section  and 
FSLIC  too,  with  an  exclamation  point.  That  is  the  matter  to  which 
we  have  addressed  our  attention  earlier  in  terms  of  the  capital  re- 
quirements that  have  to  act  as  a  prerequisite  to  being  able  to  issue 
this  stock  and  to  use  the  proceeds  of  the  sale  of  such  stock  to  sat- 
isfy capitalization  requirements.  Is  that  correct? 

If  I  understand  what  you're  saying,  this  was  a  matter  which  was 
discussed  by  all  the  people  here.  There  were  different  views.  The 
one  thing  that  was  clear  was  that  this  was  something  which  would 
benefit  both  the  savings  and  loan  and  its  depositors  if  it  could  be 
done.  That  it  had  been  done  in  other  States  and  it  was  something 
which  the  Federal  regulators  were  suggesting  should  be  done  to 
raise  capital,  one  of  the  few  means  of  raising  additional  capital 
would  be  through  the  issuance  of  preferred  stock.  The  manner 
under  which  it  could  be  done  was  the  subject  of  some  technical  and 
legal  discussions  among  all  of  you. 

You  came  to  a  conclusion  that  there  was  an  appropriate  way  to 
do  it,  but  before  that  way  could  be  accomplished,  there  was  a  pre- 
requisite that  had  to  be  satisfied,  and  that  no  one  attempted  to  in- 
fluence you  one  way  or  the  other,  to  give  favor  to  Madison  in  terms 
of  satisfying  that  prerequisite.  They  were  unable  to  satisfy  the  pre- 
requisite and  therefore  the  whole  proposition  fell  and  was  never 
implemented.  Is  that  a  fair  reiteration  or  summary  of  what  oc- 
curred back  10,  11  years  ago  in  Arkansas? 

Ms.  SCHAFFER.  Yes,  I  think  it  was  handled  in  a  routine  manner 
and  nobody  at  the  time  was  giving  it  this  kind  of  scrutiny  or  atten- 
tion, and  I  don't  remember  hearing  anybody  mention  Hillary  Clin- 
ton's name  in  our  office  in  considering  this  matter  at  all. 

Mr.  Ben-Veniste.  And  for  purposes  of  completeness,  we  now 
have,  I  think,  with  the  exception  of  the  memorandum  that  you  had 
written  a  year  or  so  before  the  situation  with  Madison  came  up  to 
Mr.  Bratton,  hopefully  we've  been  able  to  show  you  the  materials 
that  you  have  requested  of  us. 

Senator  DODD.  Mr.  Chairman,  quickly,  just  for  clarity,  I  want  to 
put  this  memo  back  up.  This  is  from  Ms.  Jones?  Let  me  be  clear 
who  that's  from.  This  is  from  Ms.  Jones. 

Ms.  SCHAFFER.  She  was  the  Assistant  Securities  Commissioner. 
She  had  been  in  the  office  for  15  years  or  so. 

Senator  DoDD.  Civil  Service?  How  does  it  work  down  there? 

Ms.  SCHAFFER.  Career. 

Senator  DODD.  Career  person  worked  a  number  of  different  ad- 
ministrations? 

Ms.  SCHAFFER.  Several. 

Senator  DODD.  Professional  individual? 

Ms.  SCHAFFER.  Yes. 
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Senator  Dodd.  Was  it  a  political  appointee  when  she  got  the  job 
initially?  How  does  that  work? 

Ms.  SCHAFFER.  No,  no,  no.  Not  at  all.  She  is  just  a  State  em- 
ployee, no  political  appointment. 

Senator  Dodd.  I  heard  you  say  she  was  a  CPA? 

Ms.  SCHAFFER.  Right. 

Senator  DODD.  Because  if  you  can't  read  this,  if  you  look  at  this 
thing  here,  there  are  four  points  to  this  note,  and  this  is  1985  now. 
It's  11  years  ago.  She  talks  about  Charles.  In  this  note,  she's  talk- 
ing about  you,  Mr.  Handley,  is  that  correct? 

Mr.  Handley.  Yes. 

Senator  Dodd.  Number  one,  she  agrees  with  you  about  the  per- 
manent capital  stock  payable  to  liquidation.  Number  two,  she  dis- 
agrees with  you  that  it  has  to  be  done  through  this  so-called  "Wild 
Card  Statute."  Number  three,  she  gets  involved  in,  I  guess,  the 
non-voting  portion  and  so  forth.  Maybe  I  don't  know.  And  the  last 
point  is  that  you  have  to  go  through  not  only  the  registration  sec- 
tion of  the  Arkansas  statutes  but  the  Federal  areas  as  well.  That's 
the  point.  Have  you  seen  this  memo  before,  Mr.  Handley? 

Mr.  Handley.  Oh,  yes,  several  times.  I  had  several  discussions 
about  it. 

Senator  Dodd.  OK,  Mr.  Chairman.  I  just  though  this  thing  is 
going  to  sit  out  there.  I'm  trying  to  follow  it. 

The  Chairman.  I  think  when  our  Members  are  on  a  particular 
issue,  we  want  to  give  them  the  opportunity  to  go  through  it. 

Mr.  Chertoff. 

Mr.  Chertoff.  Do  I  understand  you  to  say,  Ms.  Schaffer,  that 
you  didn't  bring  up  Hillary  Clinton's  name  in  discussions  with  Mr. 
Brady  or  Mr.  Handley  regarding  this  issue? 

Ms.  Schaffer.  No,  you  didn't  hear  me  say  that. 

Mr.  Chertoff.  You  did  bring  up  her  name? 

Ms.  Schaffer.  No,  I  don't  remember  discussing,  in  connection 
with  discussing  this  matter,  that  anybody  mentioned  Hillary  Clin- 
ton as  being  a  factor  in  any  of  this,  in  what  we  did.  Of  course  her 
name  was  mentioned.  Her  name  was  on  the  letter  and  she  called 
me,  and  of  course  her  name  was  mentioned. 

Mr.  Chertoff.  Did  you  tell  Mr.  Brady  about  the  call? 

Ms.  Schaffer.  I  don't  know,  I  probably  told  him. 

Mr.  Chertoff.  Mr.  Brady,  did  you  get  told  about  the  call? 

Mr.  Brady.  I  didn't  understand  that  it  had  been  a  telephone  call, 
but  I  knew  that  she  had  had  information  from  Mrs.  Clinton  that 
the  Rose  Firm  was  sending  over  a  request  on  this  issue. 

Mr.  Chertoff.  Did  you  hear  about  the  telephone  call? 

Mr.  Brady.  No. 

Mr.  Chertoff.  Mr.  Handley,  did  you  hear  about  the  telephone 
call? 

Mr.  Handley.  Not  until  the  newspaper  articles  came  out. 

Mr.  Chertoff.  Not  until  what? 

Mr.  Handley.  The  newspaper  articles  came  out. 

Mr.  Chertoff.  You  mean  recently? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Not  at  the  time? 

Mr.  Handley.  No. 
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Mr.  Chertoff.  You  wrote  at  the  top  of  this  memo,  which  I  am 
glad  we  have  uncovered  here,  this  was  Nancy  Johnson,  you  said, 
or  Jones? 

Mr.  Brady.  Jones. 

Mr.  Chertoff.  This  is  four  parts,  one  through  three  and  four. 
That's  your  handwriting,  Ms.  Schaffer? 

Ms.  Schaffer.  Yes,  it  is. 

Mr.  Chertoff.  Part  number  three  talks  about  a  problem  not  ad- 
dressed by  the  Rose  Law  Firm,  having  to  do  with  the  non-voting 
portion.  That  was  something  that  she  indicated  to  you  that  the 
Rose  Firm  had  not  addressed,  correct? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  Right  across  the  top  is  a  notation  and  it  says, 
"Brady,  please  review  and  draft  response  to  Hillary."  Is  that  your 
writing? 

Ms.  Schaffer.  That  is. 

Mr.  Chertoff.  Is  there  some  reason  that  you  particularly  men- 
tioned to  Mr.  Brady  that  he  should  respond  to  Hillary? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  Just  an  accident? 

Ms.  Schaffer.  No,  it  wasn't  an  accident,  it  was  very  deliberate. 
She  called  me.  So  the  response  in  my  mind  was  to  go  to  her.  I 
didn't  have  to  involve  Mr.  Brady  at  all.  I  could  have  just  written 
a  letter,  which  I  did,  Dear  Hillary,  without  ever  telling  anybody. 

Mr.  Chertoff.  Who  drafted  the  response  to  Hillary  Clinton? 
Who  did  you  ask  to  draft  the  response? 

Ms.  Schaffer.  I  asked  Bill  to  draft  the  response.  Apparently, 
this  is  when  Bill  came  to  me.  He  says  he  wrote  a  memo.  I  don't 
recall  any  memo.  It  doesn't  matter  in  any  event.  This  is  obviously 
when  Bill  came  and  said,  what  he's  recited  today,  what  he  remem- 
bers having  said.  I  don't  remember  that  but  obviously  he  had  some 
concern.  My  impression  is  that's  the  reason  why  I  wrote  the  letter. 

Mr.  Chertoff.  So  you  wrote  the  letter  yourself? 

Ms.  Schaffer.  I  would  not  ask  Mr.  Brady  or  any  other  lawyer 
to  write  a  letter  over  their  signature  that  they  didn't  feel  com- 
fortable with.  I  would  not  write  one  like  that  and  I  wouldn't  ask 
another  lawyer  to  do  it  either. 

Mr.  Chertoff.  You  said  in  your  statement  that  you  gave  to  the 
RTC  at  page  2,  I  referred  the  matter  to  the  ASD  Staff  Attorney, 
Bill  Brady,  asking  him  to  draft  a  letter  to  Hillary  Clinton  concern- 
ing this  matter.  He  drafted  a  letter  which  I  revised  somewhat, 
signed,  and  sent  to  Hillary  Clinton.  Are  you  changing  that  how? 

Ms.  Schaffer.  That  was  my  answer  based  on  the  best  of  my 
knowledge  at  the  time.  I  did  not  have  the  benefit  of  Mr.  Brady's 
recollection  at  the  time. 

By  the  way,  that  statement  was  2  years  ago  and  9  years  after 
this  conversation  had  supposedly  occurred.  To  the  best  of  my 
knowledge  at  that  time,  that  is  what  I  believed  to  have  happened 
in  1986  or  1985. 

Mr.  Chertoff.  I  want  to  go  back  to  the  conversation  you  had 
with  Mrs.  Clinton,  which  is  an  important  conversation.  In  that  con- 
versation, you've  now  told  us  she  called  you  and  you  returned  the 
call,  right? 

Ms.  Schaffer.  That's  right. 
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Mr.  Chertoff.  She  indicated  to  you,  and  I  try  to  take  notes,  she 
raised  the  question  with  you  about  this  issue  in  preferred  stock,  is 
that  correct? 

Ms.  SCHAFFER.  I  think,  I  mean,  I  have  to  assume  that  she  de- 
fined why  she  was  calUng. 

Mr.  Chertoff.  So  you  said  to  her  that  you  understood,  you  were 
famihar  with  the  problem,  you  were  famihar  with  the  issue,  and 
you  had  a  Httle  discussion  with  her  about  the  substance  of  the 
issue,  right? 

Ms.  Schaffer.  No,  I  didn't  have  a  discussion.  That  is  why  I  am 
saying  that  we  didn't  discuss  the  merits. 

The  Chairman.  Ms.  Schaffer,  didn't  you  say  that  you  had  been 
advised  of  this  matter  prior  to  the  phone  call  because  of  on-going 
discussions  within  the  Department?  Isn't  that  correct?  In  other 
words,  this  was  not  the  first  time  you  had  heard  of  this? 

Ms.  Schaffer.  That's  right. 

The  Chairman.  That's  correct. 

Senator  Sarbanes.  When  you  say  "this"  Mr.  Chairman? 

The  Chairman.  I'm  talking  about  the  matter  of  preferred  stock. 

Senator  Sarbanes.  Not  the  Madison  matter,  the  general  question 
of  the  preferred  stock? 

The  Chairman.  No.  I  think  the  testimony  was,  and  we  can  have 
the  reporter  go  back,  that  the  matter,  as  it  related  to  Madison  and 
the  preferred  stock,  was  something  that  had  been  within  the  De- 
partment for  about  a  month  or  so,  and  had  been  discussed  and  it 
had  been  brought  to  the  Department  through  the  Madison  Bank 
people,  not  the  Rose  Law  Firm.  That  is  what  I  was  led  to  under- 
stand you  said. 

Ms.  Schaffer.  I  haven't  seen  these  documents  in  a  number  of 
years.  But  I've  seen  them  periodically  here.  But  I  think  that  earlier 
that  month,  that  Charles  had  had  an  inquiry  from  somebody  at 
Madison  Guaranty  in  a  telephone  conversation.  He  wrote  a  memo 
to  them,  copied  me  on  it,  in  which  the  question  was.  State-char- 
tered thrifts'  authority  to  issue  preferred  stock.  That's  why  I  am 
saying  that  earlier  in  the  month,  the  issue  was  already 

The  Chairman.  On  your  radar  screen,  so  to  speak? 

Ms.  Schaffer.  Well,  yes,  in  generic  terms,  yes. 

Mr.  Chertoff.  So  that  when  Mrs.  Clinton,  and  again  we  can 
refer  to  the  court  reporter,  when  Mrs.  Clinton  brought  this  up,  your 
testimony  was  you  were  aware  of  this,  and  you  indicated  that  you 
didn't  see  any  problem  and  that  you  would  get  an  answer  within 
a  couple  of  weeks,  you  would  get  back  an  answer  to  her. 

Ms.  Schaffer.  Well,  I  think  maybe  I  wasn't  specific  enough  in 
my  response,  but  I  think  what  I  said  was  that  I  was  familiar  with 
the  question,  with  the  issues,  you  know,  generally  on  that  issue.  I 
didn't  cite  Madison  Guaranty's  specific  proposal,  I  said  generally. 

The  Chairman.  Because  it  had  been  on  the  radar,  and  there  had 
been  some  discussion  about  whether  Madison  had  not  come  ini- 
tially to  you  personally,  but  to  the  Commission,  and  so  con- 
sequently Charles  had  discussed  this  and  sent  a  memo  to  you,  giv- 
ing you  general  notice.  So  Mrs.  Clinton  then  brought  this  up  to 
you,  that  there  was  going  to  be  this  question  about  preferred  stock 
in  Madison? 
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Ms.  SCHAFFER.  She  must  have.  I  can't  remember  the  exact  words 
but  she  obviously  did  because  that's  the  reason  she  was  calling. 

Mr.  Chertoff.  In  substance,  and  when  you  wrote  the  letter  back 
you  responded  specifically  to  Madison,  right? 

Ms.  SCHAFFER.  Yes,  the  letter  was  concerning  a  proposal,  that 
they  would  generate  the  proposal,  but  I  think  it  says  the  State  law, 
in  regard  to  any  State-chartered  savings  and  loan. 

Mr.  Chertoff.  Is  that  in  reference  to  a  specific  proposal  about 
Madison,  right? 

Ms.  SCHAFFER.  Well,  we  have  the  letter. 

Mr.  Chertoff.  Let  me  ask  you,  when  Mrs.  Clinton  said  to  you 
what  this  was  about,  and  you  indicated  you  were  familiar  with  it, 
you  also  said — and  it  is  in  the  record,  we  had  it  a  couple  of  hours 
ago — that  you  agreed  with  her.  Let's  put  the  letter  up.  It  is  marked 
Bates  Stamp  84. 

The  Chairman.  Can  we  get  Ms.  Schaffer  a  copy  of  the  letter, 
please? 

Ms.  Schaffer.  I  have  the  letter  in  front  of  my  eyes. 

The  Chairman.  Why  don't  we  make  sure  she  has  that  letter  be- 
cause it's  tough  reading  it  off  that  screen. 

Mr.  Chertoff.  It  says: 

Re:  Authorization  and  Issuance  of  a  Class  of  Preferred  Stock  by  Madison  Guar- 
anty ["Madison"],  a  Savings  and  Loan  Association  chartered  under  the  laws  of  the 
State  of  Arkansas. 

Dear  Hillary: 

I  have  reviewed  your  letter  of  April  30,  1985,  regarding  the  proposed  authoriza- 
tion and  issuance  by  Madison  of  a  class  of  non-voting  preferred  stock. 

You  then  have  a  discussion,  and  you  conclude: 

Accordingly,  as  the  Savings  and  Loan  Supervisor,  I  concur  in  your  opinion  that 
Madison's  proposed  capitalization  plan  is  not  inconsistent  with  Arkansas  Law. 

That  is  what  you  wrote,  correct? 

Ms.  Schaffer.  Except  that  we  did  not  have  a  specific  proposal 
in  front  of  us. 

Mr.  Chertoff.  So  you  approved  a  proposed  capitalization  plan 
without  having  a  proposal? 

Ms.  Schaffer.  Of  course  not. 

Mr.  Chertoff.  It  says  right  up  here,  a  proposed  capitalization 
plan  is  not  inconsistent  with  Arkansas  law. 

Ms.  Schaffer.  I  think  you  have  to— that  that's  not  fair.  That  is 
unfair. 

Mr.  Chertoff.  Am  I  misreading  it? 

Ms.  Schaffer.  Yes. 

Senator  Sarbanes.  You  are  partly  reading  it.  Why  don't  we  read 
the  whole  letter. 

Mr.  Chertoff.  I'll  be  very  happy  to  read  the  whole  letter. 

Ms.  Schaffer.  You  can  read  it. 

Senator  Sarbanes.  The  front  part  of  paragraph  2  to  which  you 
read  the  conclusion. 

Mr.  Chertoff.  I'm  very  happy  to  do  it. 

Senator  Sarbanes.  Let's  do  that. 

Mr.  Chertoff.  You  wrote: 

I  agree  with  your  analysis  and  conclusion  of  the  question  whether  an  Arkansas- 
chartered  savings  and  loan  association  may  under  Arkansas  law  create,  authorize, 
and  issue  a  class  of  preferred  stock.  Arkansas  law  expressly  gives  State-chartered 
associations  all  the  powers  given  regular  business  corporations  under  the  Arkansas 
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Business  Corporation  Act,  including  the  power  to  authorize  and  issue  preferred  cap- 
ital stock.  Further,  there  is  no  express  prohibition  against  such  action  contained  in 
the  Arkansas  laws  governing  building  and  loan,  and  savings  and  loan  associations. 
Accordingly,  as  the  Savings  and  Loan  Supervisor 

That  was  you,  right? 
Ms.  SCHAFFER.  Yes. 
Mr.  Chertoff.  You  say: 

I  concur  in  your  opinion  that  Madison's  proposed  capitalization  plan  is  not  incon- 
sistent with  Arkansas  law. 

Now,  is  it  your  position  that  you  did  not  understand  that  this  in- 
quiry was  with  reference  to  a  specific  question  of  issuing  preferred 
stock  by  Madison  Guaranty? 

Ms.  Schaffer.  It  is  not  my  understanding.  It  is  a  fact.  There 
was  no  proposed  specific  capitalization  plan.  That  came  later  when 
we  had  to  determine  how  much  capital  they  had  to  raise. 

Mr.  Chertoff.  You  knew  that  Madison  wanted  to  issue  capital. 

Ms.  Schaffer.  Of  course  I  knew  they  wanted  to  issue  preferred 
stock. 

Mr.  Chertoff.  I  was  going  to  say,  Mrs.  Clinton  called  you  up  on 
the  telephone  and  you  had  a  conversation  with  her  and  you  told 
her  you  were  familiar  with  the  issue,  correct? 

Ms.  Schaffer.  To  the  best  of  my  knowledge. 

Mr.  Chertoff.  You  told  her,  in  earlier  discussions  you  had  had 
with  people,  people  at  Madison  Guaranty 

Ms.  Schaffer.  Not  with  her,  yes. 

Mr.  Chertoff.  But  you  told  her,  right? 

The  Chairman.  You  said  yes? 

Ms.  Schaffer.  Yes. 

The  Chairman.  Counsel  let  me  finish. 

Specifically  not  with  her  but  with  other  people  Madison  had  with 
the  Department? 

Ms.  Schaffer.  That's  right. 

The  Chairman.  Go  ahead. 

Mr.  Chertoff.  But  you  informed  Mrs.  Clinton  of  that  in  the  tele- 
phone call? 

Ms.  Schaffer.  Of  what? 

Mr.  Chertoff.  I  will  take  it  slowly.  In  the  phone  call  with  Mrs. 
Clinton,  you  told  Mrs.  Clinton  you  were  familiar  with  the  fact  that 
Madison  had  raised  this  issue  of  issuing  preferred  stock? 

Ms.  Schaffer.  No,  I  disagree,  no. 

Mr.  Chertoff.  Did  you  tell  her 

Ms.  Schaffer.  The  conversation  didn't  last  that  long.  I  believe 
what  I  said  was  generally  it  was  not  a  specific  proposal  we  were 
talking  about.  The  issue — no,  I  disagree. 

Mr.  Chertoff.  Look,  you  had  discussions  with  people.  You  knew 
Madison  wanted  to  issue  the  preferred  stock,  right? 

Ms.  Schaffer.  Absolutely. 

Mr.  Chertoff.  You  had  some  discussion  with  people  from  Madi- 
son before  you  talked  to  Mrs.  Clinton  about  it,  right? 

Ms.  Schaffer.  No,  I  had  not. 

Mr.  Chertoff.  Someone  in  the  Department  had? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  You  were  aware  of  it,  right? 

Ms.  Schaffer.  Yes. 
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Mr.  Chertoff.  When  Mrs.  Clinton  called  you,  you  knew  what 
she  was  calling  about,  right?  She  told  you  and  it  rang  a  bell? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  You  told  her,  yes,  I  am  familiar  with  that?  We 
have  had  discussions  in  the  Department  about  Madison's  interest 
in  issuing  preferred  stock,  right? 

Ms.  ScHAFFER.  No,  I  Can't  remember  if  I  said  we.  I  am  familiar 
with  the  issue. 

Mr.  Chertoff.  And  then  she? 

Ms.  Schaffer.  I  believe  that  it's  a  very  simple,  straightforward 
issue  that — and  basically  I  agree  with  the  analysis. 

Mr.  Chertoff.  You  agreed  with  the  analysis? 

Ms.  Schaffer.  Mr.  Chertoff,  this  was  11  years  ago. 

Mr.  Chertoff.  As  fully  as  you  can,  tell  us? 

Ms.  Schaffer.  I  think  I  have  done  it  as  fully  as  I  can.  The  gist 
of  it  was  that  she  identified  why  she  was  calling,  and  I  simply  said 
something  to  the  effect  of  I  am  familiar  with  that.  I  think — as  the 
way  I  would  describe  it  as  being  something  I  already  knew  about 
and  had,  I  mean,  a  very  simple  issue  that  I  had  looked  at.  Beyond 
that  there  wasn't  any  discussion  of  a  specific  proposal  or  a  specific 
Madison's  involvement  in  it.  We  didn't  talk  about  Madison  Guar- 
anty as  a  specific  interest  or  proposal. 

Mr.  Chertoff.  You  used  the  phrase  a  moment  ago,  you  said  that 
you  had  agreed  with  the  analysis  and  I  am  just  trying  to  ask  you, 
in  the  conversation  that  you  had  with  Mrs.  Clinton,  there  was  a 
reference  in  the  conversation  to  an  analysis,  correct? 

Ms.  Schaffer.  Mr.  Chertoff,  I'm  doing  the  best  I  can. 

Mr.  Chertoff.  I  understand. 

Ms.  Schaffer.  To  give  you  the  context.  I  can't  give  you  the  pre- 
cise dialogue. 

Mr.  Chertoff.  Not  precisely,  generally. 

Ms.  Schaffer.  The  context  was  that  I  was  already  familiar  with 
the  question  of  whether  a  State-chartered  savings  and  loan  could 
issue  preferred  stock.  That  that  issue  was  out  there,  was  something 
that  needed  to  be  resolved,  and  I  was  comfortable  with,  I  was  com- 
fortable myself  with  that.  I  don't  know  that  I  said  an  analysis. 
What  I  think  I  indicated  was  my  comfort  with  the  concept. 

The  Chairman.  Ms.  Schaffer,  we  are  going  to  turn  this  over  to 
the  other  side,  but  is  it  fair  to  say  that  you  had  reached  a  conclu- 
sion about  the  general  proposition  as  it  related  to  the  issuance  of 
preferred  stock  for  a  savings  and  loan?  Is  that  what  you're  saying? 
In  other  words,  you  had  a  certain  comfort.  I'm  not  putting  words 
in  your  mouth,  I  hope?  Is  that  fair  to  conclude?  Is  that  what  you 
meant,  that  you  had  a  certain  comfort  level? 

Ms.  Schaffer.  I  think  so. 

The  Chairman.  At  that  point,  when  you  spoke  to  Mrs.  Clinton, 
you  said  basically  I  have  an  understanding  of  the  issuance  of  pre- 
ferred stock.  Now,  you  knew  though  that  this  was  in  reference  to 
Madison? 

Ms.  Schaffer.  I  did. 

The  Chairman.  All  right. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 
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Mr.  Ben-Veniste.  Let  me  take  this  a  step  further.  At  the  time 
of  your  conversation,  there  had  been  some  discussions,  not  with 
Rose  Law  Firm  employees  or  attorneys,  but  with  Madison  Guar- 
anty personnel  and  your  Department? 

Ms.  SCHAFFER.  I  think,  perhaps,  Mr.  Massey  was  part  of  those 
conversations  with  Charles  Handley. 

Mr.  Ben-Veniste.  You  were  not  a  part  of  the  conversations? 

Ms.  SCHAFFER.  I  believe  my  information  came  through  Charles. 

Mr.  Ben-Veniste.  Mr.  Handley,  before  Mr.  Massey  came  into  the 
picture,  had  there  not  been  some  inquiry  from  Madison  employees? 

Mr.  HLandley.  Yes.  During  my  depositions  by  various  parties,  I 
have  seen  a  copy  of  the  handwritten  memo  and  the  Employees'  As- 
sociation phoned  me  up  the  first  of  April  and  said,  "We  want  to 
think  about  issuing  preferred  stock.  Do  you  have  a  form?  What  do 
we  have  to  do?"  I  told  them  I  would  have  to  look  at  that.  I  didn't 
know  whether  they  could,  but  we  would  welcome  a  filing  made  by 
them,  and  a  legal  opinion. 

Mr.  Ben-Veniste.  So  that  sort  of  started  everybody  thinking? 

Mr.  KLandley.  And  I  gave  a  copy  of  that  to  Beverly. 

Mr.  Ben-Veniste.  Now,  Ms.  Schaffer,  when  you  wrote  your  letter 
to  Mrs.  Clinton,  you  were  saying,  if  I  understand  your  testimony, 
that  you  had  looked  at  this,  you  had  considered  it  from  the  stand- 
point of  legality  and  practical  possibilities  that  you  agreed  that  this 
was  something  that  was  doable? 

Ms.  Schaffer.  Right. 

Mr.  Ben-Veniste.  This  wasn't  a  letter  that  you  sent  to  say  OK, 
you  go  and  tell  Mr.  McDougal  he  can  go  sell  the  stock?  It's  not  the 
way  it  worked? 

Ms.  Schaffer.  Not  at  all.  The  position  that  was  taken  here — ob- 
viously there  was  a  public  policy  question,  there  was  a  matter  of 
public  interest,  and  there  was  something  that  if  it  was  OK  to  is- 
sued preferred  stock,  it  might  be  done  by  any  other  State-chartered 
savings  and  loan,  and  in  fact,  it  has  been  done  since  then  by  other 
State-chartered  savings  and  loans.  The  opinion  was  in  general 
terms:  Can  this  be  done? 

Mr.  Ben-Veniste.  So  the  proposal  that  was  talked  about  is  the 
proposed  concept  that  this  could  be  done  by  a  Federal  savings  and 
loan  in  Arkansas  regulated  by  the  State  authorities.  State  char- 
tered? 

Ms.  Schaffer.  Right.  I  did  understand,  as  Senator  D'Amato  has 
pointed  out,  I  did  understand  that  Madison  intended  to  do  that. 

Mr.  Ben-Veniste.  They  were  going  to  pursue  it. 

Ms.  Schaffer.  Right. 

Mr.  Ben-Veniste.  The  idea  was,  you  don't  have  to  worry  about 
spinning  your  wheels,  OK.  This  is  something  that  can  be  doable. 
But  to  mix  a  metaphor,  there  are  other  hoops  that  have  to  be 
jumped  through,  as  Mr.  Handley,  Mr.  Brady,  you,  and  Ms.  Jones 
all  got  together  and  worked  out.  And  that  had  to  do  with  raising 
additional  capital  to  meet  Federal  requirements  that  were  even 
more  stringent  than  State  requirements,  correct? 

Ms.  Schaffer.  Correct. 

Mr.  Ben-Veniste.  So  it  would  be  overly  simplistic  to  say  any- 
thing beyond  this  but  that,  OK,  the  checkered  flag  is  coming  down, 
you  can  start  the  race.  Go  and  work  out  the  details,  fill  out  the 
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forms,  follow  the  regulations,  but  in  theory,  this  is  a  proposal  upon 
which  you  can  get  started  and  try  to  perfect? 

Ms.  SCHAFFER.  Right.  Obviously,  there  would  be  no  point  in  pur- 
suing a  specific  offering  of  preferred  stock  if  the  State  was  going 
to  take  the  position  that  it  was  not  allowed,  that  that  instrument 
could  not  be  issued  by  a  State-chartered  savings  and  loan.  There 
would  be  no  point  in  pursuing  any  effort  to  raise  capital  in  that 
manner. 

Mr.  Ben-Veniste.  All  this  did  was  to  give  the  green  light  to  go 
further  on  this  proposal? 

Ms.  SCHAFFER.  Right. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MURKOWSKI.  Thank  you. 

Ms.  Schaffer,  your  responsibility  to  the  State  of  Arkansas,  as 
Commissioner  of  Securities — is  that  the  correct  title? 

Ms.  Schaffer.  That's  correct. 

Senator  Murkowski.  Was  to  protect  investors  with  regard  to  any 
issuance  of  stock,  and  I  assume  you  had  on-going  knowledge  of  the 
difficulties  associated  with  Madison  S&L,  is  that  correct? 

Ms.  Schaffer.  I  did. 

Senator  Murkowski.  I'm  curious  with  regard  to  the  two  exhibits 
that  have  been  before  you.  One  is  your  letter  of  May  14th,  and  the 
other  is  a  letter  from  Mrs.  Clinton  on  May  23rd.  You  indicate  in 
your  letter,  I  concur  in  your  opinion,  and  that  is  referring  to  whom? 

Ms.  Schaffer.  Well,  the  letter  is  addressed  to  Hillary. 

Senator  Murkowski.  So  one  could  deduce  that  there  was  an 
opinion  that  you  had  received  from  Mrs.  Clinton? 

Ms.  Schaffer.  I  did.  The  letter  that  came  April  30th  was  signed 
Rose  Law  Firm.  It  wasn't  signed  by  an  individual  lawyer  but  it  is 
in  that  letter  in  which  the  analysis  of  the  Rose  Law  Firm  was. 

Senator  Murkowski.  They  did  give  you  an  opinion  as  to  the  mer- 
its of  the  transaction? 

Ms.  Schaffer.  It  was  just  an  analysis  of  the  relationship  be- 
tween the  Arkansas  Savings  and  Loan  Laws  and  the  Arkansas 
Business  Corporation  Code. 

Senator  Murkowski.  Would  you  acknowledge  that  this  opinion, 
since  you  referenced  it  in  your  letter  to  Mrs.  Clinton,  was  some  of 
the  substantiation  that  you  used  to  basically  approve  the  so-called 
Madison  capitalization  plan? 

Ms.  Schaffer.  I  didn't  approve  a  Madison  capitalization  plan. 
Specific 

Senator  Murkowski.  It  says,  from  the  letter,  I  concur  in  your 
opinion  that  the  proposed  Madison  capitalization  plan  is  not  incon- 
sistent. 

Ms.  Schaffer.  We  did  not  have  before  us  a  specific  capitalization 
plan.  The  concept,  that  is  what  that  means.  Perhaps  inartfully 
worded,  but  it  means  the  concept. 

Senator  Murkowski.  In  other  words,  you  did  not  know  the 
amount  of  capitalization? 

Ms.  Schaffer.  And  the  form  of  the  instrument  would  have  to 
have  been  acceptable,  the  disclosure  document,  a  number  of  things. 
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Senator  Murkowski.  Going  back  and  making  a  reference  to  the 
opinion,  the  opinion  was  drafted  by  the  Rose  Law  Firm.  Do  you 
know  the  involvement,  or  did  it  bear  the  signature  of  Mrs.  CUnton? 

Ms.  SCHAFFER.  The  signature  was  the  Rose  Law  Firm.  It  was  not 
signed  by  an  individual  attorney.  It  said  the  Rose  Law  Firm.  If  you 
have  any  questions  please  contact  Richard  Massey  or  Hillary 
Rodham  Clinton  at  this  law  firm,  I  believe. 

Senator  Murkowski.  Why  did  you  respond  in  a  letter  to  Mrs. 
Clinton  specifically  then  if  you  were  getting  an  opinion  just  from 
the  Rose  Law  Firm?  Why  was  Mrs.  Clinton  selected  as  the  respond- 
ent to  your  letter? 

Ms.  ScHAFFER.  I  obviously  could  not  address  the  letter,  "Dear 
Rose  Law  Firm."  I  suppose  I  could  have  addressed  it  to  Rick 
Massey,  although  my  conversation  was  with  Hillary  Clinton. 

Senator  Murkowski.  OK.  While  the  opinion  that  was  submitted 
didn't  bear  her  signature,  you  had  conversations  with  Mrs.  Clinton 
regarding  the  preferred  issue? 

Ms.  SCHAFFER.  Right. 

Senator  Murkowski.  And  in  that  series  of  discussions,  there  was 
no  indication  of  what  the  necessary  capitalization  requirements 
might  be? 

Ms.  SCHAFFER.  In  this  letter?  In  my  letter? 

Senator  Murkowski.  In  your  letter  there  isn't,  but  I  am  curious 
to  know  in  the  opinion,  you  say  I  concur  with  your  opinion. 

Ms.  SCHAFFER.  No,  no,  no.  The  opinion  was  just  an  application 
of  State  law.  It  had  no  reference  to  a  specific  dollar  amount.  That 
would  have  been  the  specific  proposal  I  would  have  been  looking 
to  get  later. 

Senator  Murkowski.  Now  on  May  23rd,  we  have  a  letter  here 
that  says,  "Enclosed  is  a  letter  for  your  files" — and  this  is  to  Jim 
McDougal — I  believe  you  have  seen  this  letter  from  Hillary  Clinton, 
dated  May  23rd?  If  not,  perhaps 

The  Chairman.  Can  we  identify  that? 

Senator  Murkowski.  This  is  a  letter  dated  May  23rd  from  Mrs. 
Clinton  to  Jim  McDougal. 

Ms.  SCHAFFER.  Obviously,  I  haven't  seen  the  letter. 

Senator  MURKOWSKI.  I  assumed  maybe  you  had  in  the  course  of 
the  hearing  today. 

The  Chairman.  Do  we  have  copies  for  the  Members  too,  please? 
Do  you  have  it?  OK.  I  don't  have  it. 

Senator  Murkowski.  This  letter  comes  9  days  after  your  letter 
to  Mrs.  Clinton,  which  you  have  before  you.  And  this  letter  is  from 
Mrs.  Clinton  to  Mr.  Jim  McDougal  and  it  says:  "Enclosed  is  a  letter 
for  your  files  from  Beverly  Bassett,  approving  the  proposed  author- 
ization." 

Now  if  one  looks  at  the  word  "approved,"  one  would  assume  that 
it  has  some  term  of  approval  associated  with  it,  rather  than  just 
a  conformance  to  Arkansas  State  Law,  that  it's  OK  to  issue  pre- 
ferred stock  from  an  S&L.  Would  you  suggest  that  Mrs.  Clinton 
was  a  little  ahead  of  herself  in  writing  a  letter  and  using  the  word 
"approved"? 

Ms.  SCHAFFER.  No,  I  think  it's  just  generally  confusing,  the  con- 
cept being  approved  from  a  specific  proposal  being  approved.  If  the 
concept  was  not  allowable,  then  there's  no  need  in  developing  a 
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specific  proposal.  So  I  am  not  going  to  quarrel  with  the  use  of  the 
word  "approving."  I  think  we  can  quibble  over  that. 

The  concept  was  what 

Senator  MURKOWSKI.  Clearly  at  the  time  this  letter  was  written, 
you  had  not  approved  much  of  the  preferred  issue,  including  the 
capitalization  amount.  Is  that  a  fair  statement? 

Ms.  SCHAFFER.  We  did  not  have  a  proposal  as  to  the  dollar 
amount,  the  method  in  which  it  would  be  placed,  the  disclosures. 

Senator  MURKOWSKI.  So  it  really  wasn't  approved  then? 

Ms.  SCHAFFER.  No. 

Senator  MuRKOWSKl.  As  the  reference  to  the  terminology  here? 

Ms.  SCHAFFER.  The  concept  that  they  wanted  to  utilize  of  going 
forward  with  issuing  a  class  of  preferred  stock,  I  believe  my  letter 
does 

Senator  MURKOWSKI.  You  referenced  that  quite  clearly,  that  it's 
appropriate  with  Arkansas  State  law.  My  concern  is  the  letter  from 
Mrs.  Clinton  to  Mr.  McDougal,  where  she  says,  "Enclosed  is  a  let- 
ter for  your  files  from  Beverly  Bassett  approving  the  proposed  au- 
thorization." But  at  that  time,  you  had  not  approved  it.  The 
amount  had  not  even  been  determined.  Is  that  correct? 

Ms.  SCHAFFER.  That's  correct. 

Senator  MURKOWSKI.  Just  very  briefly,  as  far  as  your  obligation 
as  Commissioner  of  Securities,  when  the  protection  to  investors  you 
scrutinize  the  risk,  is  that  right?  Do  you  do  a  due  diligence? 

Ms.  SCHAFFER.  No,  not  on  a  private  placement. 

Senator  Murkowski.  Now,  do  you  depend  on  attorneys  to  do  due 
diligence? 

Ms.  SCHAFFER.  Well,  due  diligence  is  done  by  the  attorneys  for 
the  client. 

Senator  Murkowski.  Do  you  review  those? 

Ms.  SCHAFFER.  Yes. 

Senator  Murkowski.  Had  you  done  so  in  this  case? 

Ms.  SCHAFFER.  It  was  never  submitted. 

Senator  Murkowski.  It  was  never  submitted? 

Ms.  SCHAFFER.  Right. 

Senator  Murkowski.  So  even  at  that  point,  had  you  had  an  op- 
portunity to  measure  the  risk,  based  on  the  information  you  had 
relative  to  the  issuance  of  the  proposed  stock?  That's  part  of  your 
job,  wasn't  it,  to  kind  of  measure  what  the  risks  would  be? 

Ms.  SCHAFFER.  I  would  disagree  with  that  characterization. 

Senator  Murkowski.  OK,  tell  me. 

Ms.  Schaffer.  It  would  have  been  our  job  to  see  that  the  risks, 
whatever  they  were,  were  disclosed. 

Senator  Murkowski.  Had  you  gotten  that  far  in  this  case  of  ex- 
amining? 

Ms.  Schaffer.  No. 

Senator  Murkowski.  So  you  never  really  got  very  far? 

Ms.  Schaffer.  No.  They  never  even  submitted  the  disclosure 
document  or  registration  exemption  requests  that  would  have  en- 
tailed all  those  sorts  of  things. 

Senator  Murkowski.  The  reason  was  the  S&L  failed  before  that 
happened,  is  that  correct? 
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Ms.  SCHAFFER.  No,  it  did  not.  We  gave  them  until  the  end  of  De- 
cember 31,  1985,  to  accompUsh  that,  and  the  time  expired,  and 
they  had  not  completed  it,  or  they  didn't  do  it. 

Senator  MuRKOWSKl.  There  was  no  request  to  extend  it? 

Ms.  SCHAFFER.  No. 

Senator  MURKOWSKI.  Can  you  just  explain,  in  conclusion,  a  series 
of  events,  your  appointment  process  has  got  some  inconsistencies 
in  it  that  probably  are  quite  easily  explained.  I  think  you  indicated 
you  met  Clinton  back  in  1974  or  thereabouts  and  did  some  vol- 
unteering? 

Ms.  SCHAFFER.  Yes. 

Senator  Murkowski.  You  also  worked  for  him  as  a  law  clerk  in 
1977  when  he  served  as  Arkansas  Attorney  General? 

Ms.  SCHAFFER.  Yes. 

Senator  MURKOWSKI.  Your  brother.  Woody  Bassett,  is  a  friend 
and  supporter  of  the  former  Governor? 

Ms.  SCHAFFER.  Yes,  he  is. 

Senator  MURKOWSKI.  You  are  aware  that  your  brother  wrote  not 
one  but  two  letters  to  Governor  Clinton  and  urged  that  you  be  ap- 
pointed to  the  position  of  Arkansas  Securities  Commissioner? 

Ms.  SCHAFFER.  Yes,  I  know  that  he  did  that. 

Senator  Murkowski.  There's  apparently  a  reference  in  one  of  the 
letters  that  your  brother  wrote  to  Governor  Clinton,  there's  a  hand- 
written note  from  Governor  Clinton  at  the  top  of  the  letter.  Have 
you  seen  that? 

Ms.  SCHAFFER.  No. 

Senator  MURKOWSKI.  Perhaps  it  would  be  appropriate  for  us  to 
provide  that. 

On  the  note,  as  I  read  it,  it  says,  "She'd  be  good  but  may  need 
to  do  something  else."  Do  you  see  that  up  there? 

Ms.  SCHAFFER.  No. 

Senator  MURKOWSKI.  I  wonder  if  one  of  the  staff  could  point  it 
out?  It  is  very  poorly  written,  but  that's  what  I  conclude  it  reads. 
Have  we  got  anybody  down  there. 

The  Chairman.  Now,  she's  taking  a  look  at  it.  It's  right  up  at  the 
top,  the  initial  handwriting. 

Senator  MURKOWSKI.  That's  correct. 

The  Chairman.  Right  on  the  first  line.  "She'd  be  good  but  may 
need  to  do  something  else." 

Senator  MURKOWSKI.  And  then  it  has  BA.  Have  you  seen  that  or 
are  you  familiar  with  that  notation? 

Ms.  SCHAFFER.  No. 

Senator  Murkowski.  "She'd  be  good  but  may  need  to  do  some- 
thing else."  Do  you  have  any  question  whether  that  refers  to  you 
or  not? 

The  Chairman.  I  think  in  fairness,  you  haven't  seen  this  letter, 
at  this  point,  it  would  appear  to  be  a  letter  written  by  your  brother. 

Ms.  SCHAFFER.  Right. 

The  Chairman.  In  which  he's  asking  you  to  be  considered  for  the 
appointment  of  Arkansas  Securities  Commissioner. 

Senator  MURKOWSKI.  "I  would  like  to  submit  the  name  of  my  sis- 
ter, Beverly,  for  your  consideration  as  the  next  Securities  Commis- 
sioner." Is  what  it  reads  the  last  sentence  of  the  first  paragraph. 
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Then  we  have  this  notation  on  the  letter  which  I  can  only  as- 
sume that  Governor  Clinton  noted. 

Ms.  SCHAFFER.  Right. 

Senator  Murkowski.  You  have  no  explanation  of  why  he  would 
consider  you  for  something  else? 

Ms.  SCHAFFER.  No,  I  think  that  means  I  might  not  get  it.  I  think 
that  means  he  might  appoint  somebody  else. 

Senator  MURKOWSKI.  It's  certainly  complimentary.  It  says,  "She'd 
be  good  but  may  need  to  do  something  else." 

Now  would  you  agree  that  a  comment  by  the  Governor  doesn't 
say  that  you  necessarily  got  the  job.  In  fact,  it  sounds  like  at  that 
point,  that  you  probably  wouldn't  be  considered  for  the  job.  One 
might  conclude  that  at  least.  I  think  that's  a  fair  analysis,  because 
otherwise  he'd  say  she'd  be  good  for  the  job.  He  says,  "She'd  be 
good  for  the  job  but  we  may  need  her  to  do  something  else." 

Senator  Sarbanes.  It  doesn't  say  that  necessarily. 

Ms.  ScHAFFER.  I  think  that  it  means  he  may  need  to  appoint 
someone  else. 

Senator  Murkowski.  That's  fair  enough. 

Are  you  aware  that  a  few  weeks  later,  Jim  McDougal  leaves  a 
phone  message  to  Governor  Clinton  that  says,  "Beverly  Schaffer  for 
Securities  Commissioner." 

Ms.  Schaffer.  I  testified  that  I  had  no  idea  that  Jim  McDougal 
had  any  reference  to  my  name,  used  my  name,  made  any 

Senator  MURKOWSKI.  We  have,  I  gather,  a  copy  of  that  phone 
message,  and  that  phone  message  to  Governor  Clinton  says,  "Bev- 
erly Schaffer  for  Securities  Commissioner."  And  you  have  not  seen 
that? 

Ms.  Schaffer.  No. 

Senator  MURKOWSKI.  Do  you  have  any  comment  with  regard  to 
that? 

Ms.  Schaffer.  I  was  never  told  about  it.  I  certainly  didn't  ask 
for  it,  and  I  wouldn't  have  wanted  it,  had  it  been  offered.  So 

Senator  MURKOWSKI.  You  mean  from  McDougal? 

Ms.  Schaffer.  That's  right. 

Senator  Murkowski.  You  don't  really  know  McDougal? 

Ms.  Schaffer.  I  have  never  met  Jim  McDougal.  I  don't  think  I 
have  been  in  the  same  room  with  him. 

Senator  MURKOWSKI.  Can  you  give  any  explanation  of  why  Mr. 
McDougal  would  be  communicating  this  to  the  Governor? 

Ms.  Schaffer.  Well,  no.  Obviously  I  can't  answer  that. 

Senator  MuRKOWSKl.  No  conjecture.  OK. 

Yet  a  few  weeks  after  Mr.  McDougal's  telephone  message,  the 
Governor's  office  sends  out  a  press  release  that  announces  you  as 
the  new  Securities  Commissioner,  and  I  guess  that's  just  the  way 
things  happen. 

Ms.  Schaffer.  Jim  McDougal  had  nothing  to  do  with  my  ap- 
pointment as  Arkansas  Securities  Commissioner. 

Senator  MuRKOWSKl.  So  it  is  just  a  coincidence  that  he  would 
communicate  to  Governor  Clinton,  "Beverly  Schaffer  for  Securities 
Commissioner." 

Ms.  Schaffer.  I  don't  know  what  it  is,  but  it  had  nothing  to  do 
with  my  appointment,  I  believe.  I  believe  that  I  got  the  appoint- 
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ment,  my  brother  asked  for  it,  I  don't  believe  Jim  McDougal's  tele- 
phone call  had  anything  to  do  with  the  decision. 

Senator  MURKOWSKI.  At  least  it  appears  to  have  been  a  commu- 
nication on  your  behalf.  Whether  it  had  anything  to  do  with  the 
Governor's  decision,  we'll  never  know. 

Thank  you,  Mr.  Chairman. 

One  other  question.  How  do  you  know  that  McDougal  didn't  have 
any  influence?  I  mean,  you  seem  pretty  convinced  of  that.  You 
didn't  know  McDougal.  How  do  you  know  he  didn't  have  any  influ- 
ence? He  says  he  did. 

Ms.  SCHAFFER.  Well,  OK.  I  guess  that's  something  this  Commit- 
tee can  resolve. 

Senator  MURKOWSKI.  Fair  enough.  Thank  you. 

The  Chairman.  Senator  Dodd. 

Senator  Dodd.  Mr.  Chairman,  I  want  to  go  back,  and  maybe  just 
put  up  the  7/2/86  note.  I'd  ask  the  staff  to  put  that  one  up. 

The  Chairman.  Which  note  is  that? 

Senator  DoDD.  That's  the  handwritten  note. 

The  Chairman.  OK. 

Senator  Dodd.  The  reason  I  am  putting  it  up,  Mr.  Chairman — 
he's  not  here  now,  but  our  colleague  from  Missouri  raised  the  point 
here  that  this  note  to  Sam 

The  Chairman.  If  I  might  just  ask  my  colleagues'  indulgence.  We 
have  had  the  witnesses  up  here  for  an  awfully  long  time  because 
we  want  to  try  to  get  through  this,  so  just  to  give  you  a  sense  of 
where  we  are,  after  Senator  Dodd  and  Senator  Sarbanes  have  an 
opportunity  during  this  next  10  minutes  or  so,  why  don't  we  take 
a  5-  or  10-minute  break? 

Mr.  Handley.  Mr.  Chairman,  I'd  like  that. 

The  Chairman.  I  just  wanted  to  let  you  know  for  your  own  well 
being. 

Thank  you.  Senator. 

Senator  Dodd.  Thank  you,  Mr.  Chairman. 

As  I  understand  it,  this  note,  Ms.  Schaffer,  had  attached  to  it  a 
letter  from  Federal  Home  Loan  Bank  of  Dallas.  Is  that  correct? 

Ms.  Schaffer.  Yes. 

Senator  DoDD.  The  implication  was,  by  our  colleague  from  Mis- 
souri, of  course,  that  by  transferring  this  letter  from  the  Home 
Loan  Bank  Board  to  Sam  here  in  a  sense,  you're  giving,  through 
the  back  door,  a  heads-up  to  Mr.  McDougal  that  he  might  be  in 
trouble.  That  was  the  implication,  as  I  heard  it,  from  our  colleague 
in  Missouri. 

The  point  I  want  to  make,  Mr.  Chairman,  if  I  can,  I  don't  know 
if  staff  has  this,  but  to  put  in  the  record  at  this  point,  a  letter  dated 
June  19,  1986,  several  weeks  before  the  July  2,  1986  memo,  in 
which  the  Federal  Home  Loan  Bank  Board  of  Dallas  sent  the  iden- 
tical letter  to  the  Board  of  Directors  of  Madison  Guaranty  Savings 
&  Loan.  The  point  being,  obviously,  you  are  not  revealing  some- 
thing to  Mr.  McDougal.  He  had  already  been  sent  the  very  same 
letter  by  the  Federal  Home  Loan  Bank  Board  in  June.  So  the  im- 
plication here  that  they  were  somehow  providing  backdoor  informa- 
tion to  Mr.  McDougal  is  just  not  borne  out  by  the  facts. 

The  Chairman.  I  don't  think.  Senator  Dodd,  that  that  was  the 
point  Senator  Bond  was  making,  but  rather  the  question,  and  I 
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think  it  did  come  up,  and  Ms.  Schaffer  did  indicate  that  she  really 
wanted  to  warn  the  Governor  about  this  problem,  and  McDougal 
might  be  attempting  to  get  to  him.  I  wrote  it  down,  and  I'm  going 
to  speak  to  her  about  that  later.  She  just  wanted  to  warn  him. 

Senator  DODD.  The  point  is  that  McDougal  had  gotten  a  letter 
in  June,  so  you  couldn't  very  well  tell  Mr.  McDougal  something. 

The  Chairman.  Look,  McDougal  had  gotten  warnings  before.  He 
knew  about  it.  I  don't  think  that  was  the  point  that  Senator  Bond 
was  attempting  to  make. 

Senator  Dodd.  I  don't  know.  At  this  point,  at  any  point,  that  this 
seems  appropriate.  The  June  19th  letter  to  the  Board  of  Madison 
Guaranty,  so  it  will  make  it  clear  in  terms  of  the  sequence. 

The  Chairman.  Why  don't  we  put  that  in  the  record — oh,  they 
tell  me,  it  is  in  the  record. 

Senator  DoDD.  That's  the  point  I  wanted  to  make.  It  seemed  to 
me,  when  that  was  raised,  it  sounded  like,  well  this  could  be  a 
problem  because  if  you'd  given  Mr.  McDougal  a  heads-up  about 
something  from  a  State  regulator,  that  poses  real  problems.  But  I 
didn't  realize 

The  Chairman.  He  had  a  heads-up.  He  already  knew  about  this. 

Senator  Dodd.  That's  very,  very  important. 

The  Chairman.  By  the  way,  I  don't  mean  a  heads-up  improperly. 
He  obviously  was  in  frequent  contact  with  Federal  regulators  who 
had  noted  both  to  the  State  Commission,  as  well  as  to  himself  and 
to  his  Board,  that  they  had  serious  problems. 

Senator  DODD.  Here's  my  problem,  because  here  you  have  today, 
1252,  the  wire  service  story  about  his  testimony,  and  the  update 
with  Ms.  Schaffer  giving  the  Governor's  office  early  warning  about 
Fed's  moving  at  the  savings  and  loan  owned  by  Clinton's  White- 
water partner.  So  the  press  is  missing  it.  You  may  think  so,  but 
the  stories  are  going  out  suggesting  somehow  that  the  sending  of 
that  letter  to  Sam  from  the  Federal  Home  Loan  Bank  Board  was 
giving  the  Gk)vernor  a  heads-up.  That's  wrong. 

The  Chairman.  No.  It  was,  I  believe,  whether  properly  or  im- 
properly, whatever  the  motivation,  and  we  are  not  going  to  ascribe 
anything  to  that,  that  the  Commissioner  has  testified  that  she 
wanted  the  Gk)vernor  to  be  aware  of  his  liaison  and  the  fact  that 
McDougal  and  his  bank  were  in  trouble.  She  wanted  him  to  know 
that.  That  wasn't  a  question  of — was  that  not  your  testimony,  Ms. 
Schaffer? 

Should  we  take  a  little  break  now? 

Senator  DoDD.  Let  me  just  finish  the  point.  Isn't  that  the  danger 
here?  It's  not  so  much  the  Governor  knowing  about  it,  it's  the  Gov- 
ernor then  letting  Mr.  McDougal  know  about  it. 

The  Chairman.  I  don't  think  that's  the  point  at  all,  not  at  all. 
But  we'll  get  into  that. 

Senator  Sarbanes.  Let  me  make  another  point.  The  Governor 
was  the  Chief  Executive  Officer  of  this  department. 

The  Chairman.  Listen 

Senator  Sarbanes.  An  effort's  been  made  here,  I  think,  I'm  very 
frank  to  say  that  consistently  tried  to  lead  Ms.  Schaffer  down  cer- 
tain paths.  I  think  she's  trying  very  hard  to  give  her  answers  to 
these  questions,  and  I  think  she  ought  to  be  allowed  to  do  that.  We 
can  then  evaluate  it.  But  I  don't  think  this  questioning  that  we 
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have  been  through  about  this  authorization  with  respect  to  pre- 
ferred stock  is  incredible.  She's  been  very  clear  on  that  point.  What 
they  approved  was  that  the  concept  of  preferred  stock  could  be 
done,  as  I  understand  it.  Is  that  correct? 

Ms.  SCHAFFER.  That's  correct. 

Senator  Sarbanes.  And  there's  been  a  repeated  effort  made  here 
to  turn  that  into  the  approval  of  some  sort  of  specific  proposal  that 
was  never  before  them.  You  never  had  a  specific  proposal  before 
you,  did  you? 

Ms.  SCHAFFER.  No. 

Senator  Sarbanes.  Did  you  ever  approve  a  specific  proposal? 

Ms.  SCHAFFER.  No. 

Senator  Sarbanes.  If  you  didn't  have  it  before  you,  how  could 
you  approve  it?  So  the  only  thing  that  was  approved  was  the  analy- 
sis of  Arkansas  law  under  which  a  State-chartered  association 
could  issue  preferred  stock.  Is  that  correct? 

Ms.  SCHAFFER.  Correct. 

Mr.  Ben-Veniste.  Indeed,  with  respect  to  this  confusion  that 
Senator  Dodd  has  cleared  up  now,  I  think  it  was  raised  by  the  sug- 
gestion that  some  confidential  document  from  the  Federal  Home 
Loan  Bank  Board  might  make  its  way  in  some  untoward  way  to 
Mr.  McDougal  so  that  he  could  take  some  action  to  thwart  the  reg- 
ulators. Was  this  mj^hical  construct  that  is  completely  repudiated 
by  the  fact  that  they  communicated  directly  to  Mr.  McDougal  and 
had  been  for  quite  some  time  telling  him  that  the  day  of  reckoning 
was  going  to  come.  Then,  kaboom,  it  came,  right? 

Ms.  SCHAFFER.  Yes. 

Mr.  Ben-Veniste.  With  respect  to  the  matter  that  Senator  Sar- 
banes raised,  this  was  documented  in  communications  between 
your  department  and  both  the  Rose  Law  Firm  and  the  bank,  that 
is  that  there  were  requirements  that  they  needed  to  meet,  that 
they  had  a  specific  timeframe  to  meet  those  requirements,  and 
when  they  were  approaching  the  time  cutoff,  you  advised  them. 

Let  me  show  you  RS000648.  If  we  could  put  that  up,  please,  and 
provide  Ms.  Schaffer  with  a  copy. 

Here  is  a  letter  dated  December  9,  1985,  from  you  via  Mr. 
Handley  to  Mr.  Massey,  that  specifically  advises  that  you  need  to 
receive  the  progress  and  status  of  Madison's  $3  million  preferred 
stock  issue  and  steps  taken  to  meet  the  Federal  Home  Loan  Bank 
Board's  minimum  net  worth  requirements. 

Since  the  Department  has  not  yet  received  a  filing  for  the  preferred  stock  issue, 
we  are  concerned  about  the  abihty  of  Madison  to  complete  the  sale  of  such  stock 
and  meet  the  minimum  net  worth  requirements  of  the  Bank  Board  by  December  31, 
1985,  as  earlier  agreed. 

That  is  what  you  are  referring  to  in  your  testimony,  correct? 

Ms.  Schaffer.  Correct. 

Senator  DODD.  Just  on  that  point,  has  this  letter  been  around  for 
awhile? 

Mr.  Ben-Veniste.  Since  1985. 

Senator  DODD.  I  understand,  but  part  of  the  hearing  record,  I 
mean,  we  spent  at  least  an  hour  or  an  hour-and-a-half  on  this 
question  of  the  word  "approval."  Yet  here's  a  letter  dated  December 
from  the  State  Securities  saying  you  haven't  filed.  Why  would  you 
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spend  an  hour-and-a-half  asking  the  question  when  this  letter's  sit- 
ting here?  I  don't  understand  that. 

Senator  Sarbanes.  We've  spent  time  on  questioning  Ms.  Schaffer 
that  why,  when  she  got  a  letter  from  the  Rose  Law  Firm,  she  sent 
a  letter  back  to  Hillary  Clinton.  And  the  sentence  in  the  Rose  Law 
Firm  letter,  before  the  signature,  says,  "Should  you  require  further 
information  or  assistance,  please  advise  Hillary  Rodham  Clinton  or 
Richard  Massey  of  this  firm." 

We  had  all  this  questioning,  you  know,  it  said  Rose  Law  Firm. 
Why  did  you  send  it  back  to  Hillary  Clinton.  As  Ms.  Schaffer  said, 
she  couldn't  send  it  back  to  Dear  Rose  Law  Firm. 

Senator  DODD.  I  didn't  realize  this  letter  was  there.  But  if  you 
have  a  letter,  and  staff  had  these  matters,  it  answers  the  question. 
Why  are  we  spending  an  hour-and-a-half  on  a  question  that's  being 
answered  by  the  very  letter  sent  by  the  State  Securities  Office  that 
answers  the  question.  What's  the  point  of  that?  Here  it  is  saying, 
are  you  going  to  file  in  December,  are  you  going  to  file.  You  can't 
approve  something  that  hasn't  been  filed.  That's  appalling.  Let's 
stop  that. 

The  Chairman.  We  have  allowed  Senators  and  Counsel  to  go 
over  their  time  to  complete  subject  areas  but  we  have  gone  well 
over.  I  believe  there  should  be  a  response  to  certain  questions. 

Number  one,  Senator  Bond  was  not  raising  a  question  in  that 
manner.  There  is  a  very  legitimate  question  concerning  whether 
Mrs.  Clinton  asked  Ms.  Schaffer  about  the  issuance  of  preferred 
stock  and  whether  she  spoke  to  her  about  that  in  connection  with 
Madison  Savings  and  Guaranty. 

Now  the  record  is  complete.  I  won't  characterize  Ms.  Schaffer's 
response.  She  said  this  basically  had  been  on  the  radar  screen,  and 
that  she  was  familiar  with  it  and  that  she  would  get  back  a  re- 
sponse, and  she  didn't  see  any  problem. 

So  the  question  was,  did  the  Department,  at  some  point,  approve 
or  say  it  would  be  proper  for  Madison  to  go  forward  with  a  pre- 
ferred stock  offering,  with  the  details  of  the  plan  obviously  to  fol- 
low. 

That's  the  manner  in  which  it  was  put.  No  one  suggested  that 
there  was  a  particular  plan.  Ms.  Schaffer  was  quite  clear  there  had 
not  been  a  particular  plan.  Thereafter,  they  became  engaged  in 
that  process  and  various  concerns  were  raised. 

I  will  say  to  you  that  there  are  very  legitimate  questions  as  it 
relates  to  this  bank  and  its  owner. 

Senator  Sarbanes.  But  those  are  not  to  Ms.  Schaffer. 

The  Chairman.  No  one  said  that.  Wait  a  minute.  Senator,  I  lis- 
tened to  you.  I  didn't  interrupt.  And  I  did  not  say  Ms.  Schaffer. 

Senator  SARBANES.  I  understand  that,  but  this  woman  has  been 
berated  at  this  table.  A  note  ought  to  be  made  that  she's  been  con- 
sistently berated  here  this  morning. 

The  Chairman.  Senator,  there  is  no  need  for  you  to  raise  your 
voice,  especially  with  me. 

Senator  Sarbanes.  At  some  point 

The  Chairman.  Senator 

Senator  Sarbanes.  — when  a  witness  has  been  subjected  to  this 
kind  of  treatment,  something  needs  to  be  said  about  it. 
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The  Chairman.  Senator,  are  you  suggesting  that  the  Chairman 
has  in  any  way  abused  the  Commissioner?  As  a  matter  of  fact,  on 
a  number  of  occasions,  I  have  attempted  to  provide  time  for  the 
witness  to  see  documents  that  she  was  asked  a  question  about.  I 
have  attempted  to  provide  an  atmosphere  in  which  she  could  tes- 
tify freely. 

Senator  Sarbanes.  Mr.  Chairman,  you  haven't  been  doing  the 
questioning.  The  abuse  has  come  in  the  questioning. 

The  Chairman.  I'm  sorry  you  characterize  it  that  way,  but  I  only 
was  attempting  to  make  a  point. 

There  is  a  very  legitimate  question  concerning  the  appropriate- 
ness of  the  Commission's  action,  even,  at  least  in  my  mind — and 
we're  going  to  explore  this  and  take  a  brief  break — its  sa3dng  Madi- 
son can  go  forward  with  a  preferred  stock  plan,  given  the  fact  that 
the  weaknesses  of  the  bank  was  already  documented. 

Also,  it  would  appear  to  me — excuse  me,  you  can  make  your 
point — I  think  I  have  probably  spent  the  least  time  of  any  of  the 
Senators  making  observations  or  asking  questions.  So  I  don't  think 
it  is  inappropriate,  and  it  is  on  my  time,  to  be  permitted  to  do  that. 

But  there's  a  very  real  question  as  it  relates  to  whether,  given 
the  Commission's  knowledge  as  it  relates  to  Mr.  McDougal  himself, 
and  previous  actions,  they  should  have  gone  ahead  and  said,  yes, 
you  can  move  forward  with  a  stock  plan  for  Madison  Guaranty.  I 
believe  that  we  should  explore  that,  and  I  will  when  we  come  back 
from  the  recess. 

So  we'll  take  a  5-minute  recess,  and  maybe  we  can  all  calm  down 
a  little  when  we  come  back. 

[Recess.] 

The  Chairman.  I'm  waiting  for  Counsel,  but  I'm  going  to  call  on 
Senator  Dodd  who  has  an  observation  or  a  question. 

Senator  Dodd. 

Senator  Dodd.  Thank  you,  Mr.  Chairman. 

Going  back  to  the  point  I  made  about  this,  I  appreciate  that  our 
Counsels  and  staff  follow  all  these  matters.  I  was  not  aware  of  the 
letter  from  Mr.  Handley  or  Mr.  Brady  to  Mr.  Massey,  if  I  recall, 
saying  when  are  you  going  to  file. 

The  reason  I  brought  that  up  is  because  it  seems  to  me  the  issue 
that  was  raised,  I  think  it  might  have  been  Senator  Murkowski 
that  raised  the  issue  about  whether  or  not  the  approval  that  you 
wrote,  Ms.  Schaffer,  was  approval  of  a  specific  plan. 

My  point  was  that  the  question  was  answered  by  a  letter  that 
had  come  from  the  Department  in  December,  saying  where's  the  fil- 
ing. So  you  couldn't  be  writing  a  letter  in  a  sense  approving  some- 
thing that  hadn't  even  been  filed,  as  the  later  letter  indicates. 

The  second  point,  Mr.  Chairman,  I  was  going  to  raise,  and  I 
thought  it's  coincidental,  but  there  is  a  letter  from  an  analyst  by 
the  name  of  John  Mitchell  to  the  file,  "Subject:  Madison  Guaranty, 
dated  April  3,  1985."  Because  the  issuance  of  the  preferred  stock- 
that  date  is  the  very  date,  there's  another  inquiry,  as  it  just  hap- 
pens, on  that  specific  date.  This  is  to  you  from  Charles,  regarding 
this  question  of  whether  or  not  a  State-chartered  savings  and  loan 
association  can  issue  preferred  stock. 

Interestingly,  just  to  the  file,  the  analysts  at  the  Federal  Home 
Loan  Bank  Board  were  analyzing  this  whole  question,  and  in  fact, 
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specifically  on  this  issue.  The  Madison  Guaranty,  this  memo  says, 
and  I  am  quoting  from  it,  "The  Association  plans  to  issue  $600,000 
of  preferred  stock,  for  which  the  buyer  is  awaiting  issuance,  and  a 
second  issue  of  an  unknown  amount  will  follow  shortly  thereafter." 

The  memo  says  the  S.A.,  that  is,  the  analyst  here  indicated  gen- 
eral satisfaction  with  Madison's  business  plan,  as  well  as  correc- 
tions and  improvements. 

So  while  the  State  agency  is  inquiring  as  to  the  legality  of  this, 
the  Feds  are  actually  promoting  or,  at  least,  endorsing  the  idea. 
And  as  we  know  from  previous  history,  of  course,  they  promoted 
this  idea  generally  around  the  country  as  a  way  to  try  and  avoid 
the  drain  that  we  saw  happen  when  these  institutions  failed. 

It  can  get  mind-numbing  here,  as  I  said  earlier,  some  of  them  fol- 
low this,  but  there's  a  clear  pattern  here  in  that  there's  enough 
documented  information,  it  seems  to  me,  that  would  answer  a  lot 
of  these  questions  by  just  going  back  and  looking  at  the  materials 
we  have  in  front  of  us. 

In  fact,  it  was  the  very  weakness  of  Madison  Guaranty  of  the  in- 
stitution that  caused  the  Feds  to  promote  the  issuance  of  the  pre- 
ferred stock,  and  the  memo  dated  on  April  3rd  to  the  file  by  the 
Fed's  analyzing  the  issue  approves  of  the  business  plan,  so  you 
then  follow  on  with  the  inquiry  or  rather  the  letter  going  back  ap- 
proving at  least  the  legal  question.  Then  the  further  note  coming 
in  December  saying,  where's  your  plan. 

It  seems  to  me  if  you  just  take  all  of  these  things  and  look  at 
them,  it's  pretty  self-explanatory.  It  can  be  a  bit  confusing  if  you're 
looking  at  it  for  the  first  time,  but  there's  a  clear  chronology  here 
of  what  was  going  on  in  the  Fed's  interest  aside  from  what  the  in- 
dividuals in  particular  were  promoting. 

I  don't  know  if  that  memo  of  John  Mitchell,  dated  April  3,  1985, 
has  been  included  in  the  record  or  not,  Mr.  Chairman? 

The  Chairman.  It  has  been. 

Senator  DODD.  Again,  I  think  it  is  a  very  important  memo.  Coin- 
cidentally,  it  occurs  on  the  very  same  day  that  makes  the  case  the 
Fed's  think  put  it  on  the  right  track.  And  the  question  became 
whether  or  not  it  could  be  done  legally. 

If  that's  all  the  case  then  of  whether  or  not  they  filed,  and  they 
ultimately  never  filed.  It  seems  to  me  here  you  have  a  pretty  clear 
record  of  the  Fed's  responding  to  the  situation  as  well. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

I  am  sorry  that  we  have  to  do  some  of  this,  but  I  think  it  is  im- 
portant because  I  want  to  set  the  record  straight.  I  don't  think  that 
the  media  needs  Senator  D'Amato,  or  any  Senator  for  that  matter, 
defending  them.  But  I  think  that  their  account  of  what  Ms.  Schaf- 
fer  has  testified  to,  and  I'm  speaking  specifically  of,  I  guess,  today's 
AP  wire,  at  12:52-16  p.m.,  and  I'm  going  to  take  the  time  to  say: 

Kraft  says  that  early  warning  of  Governor's  office  focused  the  Fed's  warning 
against  McDougal.  It  goes  on  to  say,  update,  with  SchafFer  giving  Governor's  early 
warning  about  Fed's  moving  against  savings  and  loan  owned  by  Clinton's  wife,  and 
pick  up  second  graph. 

Nine  days  before  the  Federal  Government  moved  against  the  failing  savings  and 
loan  owned  by  Clinton's  Whitewater  partner,  an  Arkansas  regulator  warned  the 
Governor's  office  that  the  crackdown  was  coming. 

The  Senate  Whitewater  Committee  disclosed  today,  in  a  handwritten  note  to  a  top 
aide  to  the  Governor,  Beverly  Bassett  Schaffer  wrote,  "Because  of  Bill's  relationship 
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with  the  lending  institution's  owner,  Jim  McDougal,  we  probably  ought  to  talk  about 
the  situation." 

Indeed,  that's  what  the  note  said  and  that's  what  you  testified 
to.  Is  that  correct,  Ms.  Schaffer? 
Ms.  Schaffer.  That's  what  it  says. 
The  Chairman.  It  goes  on,  and  I  want  to  go  over  this  with  you. 

Schaffer  told  the  Committee  she  knew  that  McDougal  and  Clinton  were  friends, 
and  she  wanted  to  warn  the  Governor's  office  to  have  nothing  further  to  do  with 
McDougal. 

Is  that  not  what  you  said?  That's  correct,  isn't  it?  OK. 

Ms.  Schaffer.  I  haven't  been  hstening  very  carefully  to  what  I 
have  been  saying. 

The  Chairman.  Do  you  recall  saying  the  reason  you  wrote  this 
is  that  you  wanted  to  warn  the  Governor's  office,  and  you  said  you 
had  nothing  to  do 

Let  me  just  go  on  a  little  further  and  read  this  in  context. 

Schaffer  said  that  she  did  not  know  that  Clinton  and  McDougal  were  Whitewater 
business  partners. 

That's  what  you  testified  to? 
Ms.  Schaffer.  That's  correct. 
The  Chairman.  And  it  says, 

She  testified  that  she  wrote  the  note  because,  "I  believe  Jim  McDougal  abused  his 
relationship  with  Bill  Clinton." 

Did  you  not  say  that? 

Ms.  Schaffer.  I  did. 

The  Chairman.  It  also  says. 

She  said  McDougal  had  tried  previously  to  influence  Clinton  and  that  she  wanted 
the  Governor's  office  not  to  respond  to  further  overtures  from  him. 

Is  that  true? 

Ms.  Schaffer.  Well,  I  mean,  am  I  going  to  have  to  comment  on 
the  press  account? 

The  Chairman.  I  just  want  to  because 

Senator  Sarbanes.  What  Senator  D'Amato  is  doing  is  reading 
you  the  press  account. 

The  Chairman.  Senator,  I  don't  interrupt  you.  I  don't  need  my 
questions  characterized.  Now,  I'm  asking  you  please,  try  to  con- 
strain yourself  I  told  her  that  I  was  reading  this  press  account. 

Ms.  Schaffer,  do  you  have  a  copy  of  this  in  front  of  you? 

Ms.  Schaffer.  No. 

The  Chairman.  Let  me  get  you  a  copy,  please,  so  that  you  can 
follow  along.  It's  not  a  trick  question,  but  I  think  it's  not  fair  to 
characterize  it  and  I'm  not  going  to  attempt  to  characterize.  I  want 
to  ask  you  what  you  agree  with  and  what  you  don't. 

If  you'll  go  down  to  the  middle  of  the  first  page,  do  you  see  the 
middle?  That  sentence  says,  "She  testified  that  she  wrote  the  note 
because,  'I  believe  Jim  McDougal  abused  his  relationship  with  Bill 
Clinton.'"  I  can  have  the  reporter  read  that  back,  but  did  you  tes- 
tify to  that? 

Ms.  Schaffer.  Yes. 

The  Chairman.  You  were  concerned  and  you  wanted  to  warn  the 
Governor  that  McDougal  would  have  trouble.  I  think  you  said,  and 
I  wrote  a  note  here  some  time  ago,  "If  he  panicked,"  meaning 
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McDougal,  "what  he  would  do  in  terms  of  attempting  to  reach  out 
to  the  Governor."  Isn't  that  what  you  said?  That's  not  there. 

In  your  testimony,  you  talked  about  your  concern  that  McDougal 
might  panic,  right?  And  might  reach  out  to  the  Governor.  And  if 
that's  not  what  you  meant,  I'd  like  to  hear  it. 

Ms.  SCHAFFER.  Yes.  I  mean,  that's  good  enough,  I  guess. 

The  Chairman.  That's  what  you  meant.  I  mean,  you  wrote  this 
note  and  you  talked  about  the  Governor's  relationship  with  Mr. 
McDougal,  and  you  said  because,  and  I'm  reading  the  note  now, 
"Because  of  Bill's  relationship  with  McDougal,  we  probably  ought 
to  talk  about  it." 

Now  when  we  asked  you  what  you  meant,  you  wanted  to  give  the 
Governor,  to  tell  him,  look,  this  guy  has  got  some  problems  here 
with  this  bank.  Is  that  correct? 

Ms.  SCHAFFER.  I  did  not  want  Jim  McDougal  to  abuse  that  rela- 
tionship and  try  to  draw  somebody  else  into  it.  There  was  no  place 
in  it  for  anybody  else.  I  did  not  want  that  to  happen.  I  don't  know 
that  I  testified  that  I  knew  that  he  had  tried  previously  to  influ- 
ence Clinton.  I  don't  believe  I  said  anything  like  that. 

Senator  DODD.  Ms.  Schaffer,  my  problem  was,  earlier  the  para- 
graph reads,  let  me  just  give  you  the  story,  "Schaffer  is  giving  Gov- 
ernor's office  early  warning  about  Fed's  moving."  Here's  where  I 
have  my  trouble,  and  this  is  why  I  raised  the  issue.  The  implication 
is  that  somehow  maybe  the  Governor  is  then  going  to  provide  that 
information  to  Mr.  McDougal  when,  in  fact,  Mr.  McDougal  already 
knew  about  it. 

The  Chairman.  I  wanted  to  put  this  in  context. 

Senator  Dodd.  Our  colleague  from  Missouri  said  this  is  like  the 
catcher,  it  would  be  like  the  pitcher  telling  the  batter  what  to 
throw.  If  you  recall,  that's  the  analogy  he  used. 

Clearly  the  implication  there  is  then  by  providing  information  to 
the  Governor,  the  Governor  then  tells  Mr.  McDougal.  That  is  the 
pitcher  telling  the  batter  what  he's  going  to  throw  when,  in  fact, 
the  batter  already  knew  in  June.  That's  my  point. 

The  Chairman.  Senator,  I  understand  your  point.  I  think  it's  a 
point  well  taken,  and  that's  why  we  spent  a  little  time  doing  it. 

Senator  Dodd.  But  you  understand  my  point?  You  say  that,  the 
pitcher  telling  the  batter.  The  batter  knew. 

The  Chairman.  That  certainly  has  not  been  the  thrust  of  Mr. 
Chertoffs  questions. 

Senator  DODD.  I  didn't  say  it  was. 

The  Chairman.  Some  of  our  colleagues  may  examine  from  a  dif- 
ferent aspect. 

Senator  Dodd.  The  story  says,  "early  warning." 

The  Chairman.  The  article  speaks  for  itself  and  we  can  go  over 
this  over  and  over  again,  but  let  me  address  this  because  this  dis- 
turbed me.  It  didn't  disturb  me,  but  it  raised  a  question. 

I  think  Senator  Murkowski  and  several  others  alluded  there  was 
a  message  that  was  taken  in  the  Governor's  office.  Can  I  have  that 
call  slip?  The  message,  one  of  the  call  messages. 

The  message  says  Governor  from  Jim  McDougal  and  it  has  a 
date  and  it  makes  a  reference  to  Beverly  Bassett  Schaffer  for  Secu- 
rities Commissioner. 
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Now,  you  said  you  were  not  aware  that  Mr.  McDougal  had  made 
a  recommendation.  Is  that  correct?  You  weren't  aware  that  he  had 
recommended  you? 

Ms.  SCHAFFER.  I  wasn't  ever  told  that  he  had  a  conversation  with 
Bill  Clinton  or  that  he  sent  a  note  or  whatever  he  did. 

The  Chairman.  He  may  not  have  even  had  a  direct  conversation. 
It  appears  that  there  was  a  message  taken  down.  But  you  were  not 
aware  that  he  called  on  your  behalf? 

Ms.  SCHAFFER.  No. 

The  Chairman.  You  testified  to  that.  You  went  further  and  then 
said  that  you  wouldn't  want  him  to  do  that,  and  you  were  quite 
emphatic.  I  wouldn't  want  him  to  make  a  recommendation.  Why 
did  you  say  that? 

Ms.  SCHAFFER.  Because  of  just  my  impressions  of  Jim  McDougal. 

The  Chairman.  Well,  tell  me. 

Ms.  SCHAFFER.  It  is  broader  than  that  probably,  because  when  I 
sought  this  appointment,  I  specifically  asked  members  of  my  law 
firm  and  others  to  stay  out  of  the  process  because  I  was  a  little  con- 
cerned about  asking  clients  of  the  firm  or  clients  to  write  letters 
or  lobby  on  my  behalf  for  the  appointment,  because  I  did  not  want 
to  feel  any  obligation  to  those  companies,  or  firms,  or  individuals 
in  the  event  I  did  get  the  appointment.  I  made  it  very  clear  that 
I  did  not  want  that  kind  of  effort  made  by  my  law  firm  on  my  be- 
half. 

The  Chairman.  But  you  were  quite  emphatic  when  you  said  you 
wouldn't  want  McDougal  in  particular. 

Ms.  Schaffer.  Well,  I  am  saying,  in  broader  terms,  I  mean,  I 
don't  want  to  limit  it  to  just  Jim  McDougal.  But  I  am  saying  that 
I  absolutely,  that  was  my  big  concern.  I  really  did  not  want  that 
effort  made. 

Specifically  with  regard  to  Jim  McDougal,  I  didn't  even  know  the 
man.  I  wouldn't  want  somebody  talking  to  the  Governor  on  my  be- 
half that  I  didn't  even  know. 

The  Chairman.  It  had  nothing  to  do  with  the  fact  that  you  knew 
he  had  been  involved  with  a  number  of  transactions  that  were  im- 
proper? You  did  not  think  about  that? 

Ms.  Schaffer.  No,  I  didn't  think  about  that. 

Senator  DODD.  One  point  here.  He  could  have  been  calling  to  op- 
pose the  nomination. 

The  Chairman.  Of  course,  I  don't  think  we  want  to  engage  in 
that  speculation. 

Senator  DODD.  All  he  says  is  Beverly  Bassett  for  Securities  Com- 
missioner. 

The  Chairman.  I  am  not  even  going  through  the  note.  It  says 
Beverly  Bassett  for  Securities.  The  point  I  am  making  is  that  Ms. 
Schaffer  testified  that  she  didn't  even  know  that  Jim  McDougal 
had  made  this  recommendation,  and  she  was  quite  vehement.  You 
said,  "I  wouldn't  want  his  recommendation."  I  wanted  to  ascertain 
why  you  wouldn't  want  his  recommendation. 

You  know  of  Mr.  McDougal  and  you  knew  about  his  general  rep- 
utation, didn't  you?  I  mean,  he  had  been  around  in  government  for 
a  long  time.  Is  that  correct? 

Ms.  Schaffer.  I  knew  some  things  about  Mr.  McDougal.  About 
a  fraction  of  what  I  know  today. 
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The  Chairman.  But  even  then,  you  had  a  reason,  you  didn't  want 
his  recommendation,  did  you? 

Ms.  SCHAFFER.  My  impressions  of  Jim  and  Susan  McDougal  were 
formed  in  large  part  by  the  TV  commercials,  the  ads  that  they  ran. 
They  were  pretty  silly. 

The  Chairman.  Which  ones  were  those? 

Ms.  SCHAFFER.  Maple  Creek  Farms  and  there's  another  one. 

The  Chairman.  Castle  Grande? 

Ms.  Schaffer.  I  don't  remember  the  Castle  Grande. 

The  Chairman.  They  were  quite  extensively  advertised.  And  you 
don't  remember  them? 

Ms.  Schaffer.  Maple  Creek  Farms  is  the  one  that  I  remember. 

The  Chairman.  And  you  are  saying  that  it  wasn't  colored  by  the 
memorandum? 

Ms.  Schaffer.  I  would  not  have  wanted  a  recommendation  from 
any  S&L  operator  at  the  time.  I  had  a  pretty  good  idea  what  S&L's 
were  headed  for. 

The  Chairman.  Are  you  also  telling  me  that  in  addition  to  gen- 
erally not  wanting  any  recommendation  from  outside  sources,  and 
specifically  S&L  operators,  more  than  just  McDougal,  that  it  had 
nothing  to  do  with  any  reservations  that  you  may  have  had  about 
him  in  terms  of  him  not  following  the  law? 

Ms.  Schaffer.  That  was  not  what  was  on  my  mind. 

The  Chairman.  You  really  didn't  remember  at  that  time  the 
memorandum  in  which  you  specifically  mentioned  the  illegality  of 
the  transactions  and  actually  warned  that  there  might  be  criminal 
liability? 

Ms.  Schaffer.  That  memorandum  has  been  grossly  mischar- 
acterized.  If  you  take  those  few  sentences,  and  that's  all  there  is 
to  it,  then  that  may  be  what  it  says.  It's  3  or  4  pages.  It  broadly 
looks  at  the  entire  issue.  If  you  or  I  are  a  partner  in  a  law  firm, 
you  give  me  the  lowdown.  You  don't  leave  out  the  fact  that  there 
might  be  this  ultimate  penalty  down  the  road.  I  mean,  it's  your  re- 
sponsibility to  cover  the  whole  ground. 

The  Chairman.  With  some  specificity,  you  mentioned  a  number 
of  properties  that  obviously  the  Federal  people  were  not  aware  of, 
some  of  which  failed  to  comply  with  Arkansas  law.  For  example, 
you  were  aware  that  Campobello  Island  wasn't  handled  properly, 
right?  That's  one  of  the  properties  you  mentioned. 

Ms.  Schaffer.  I  would  have  to  read  this  memorandum. 

The  Chairman.  Why  don't  you  take  a  look  at  it.  Can  I  see  a  copy 
of  that  memo?  I  think  it's  the  last  page,  and  I  think  it  goes  down 
to  the  last  two  paragraphs  where  you  begin  to  talk — page  4.  Do  you 
see  page  4,  the  last  two  paragraphs  there.  Here's  what  draws  my 
attention,  and  again,  this  is  the  first  time  I've  seen  or  heard  of  this. 
But  when  you  start  with  that  second  paragraph, 

Perhaps  just  as  potentially  devastating  to  the  project  is  the  possibility  that  upon 
discovering  the  failure  of  McDougal  and  Wade  to  make  a  filing  determining  that 
they  should  have  complied  with  the  Act  and  did  not,  HUD  would  seek  an  injunction 
against  them  to  force  them  to  stop  selling  lots  or  making  any  improvement  whatso- 
ever until  they  comply  with  the  Act.  In  that  case,  it  is  likely  that  there  would  be 
a  substantial  delay  in  the  progress  of  the  development,  and  if  no  lots  could  be  sold 
during  that  time  there  would  be  no  income  from  sales  to  fund  operations. 

These  risks  should  be  weighed  against  the  benefit  of  moving  forward  now  on  the 
initial  93  lots  without  first  complying  with  the  Act.  The  obvious  benefit  of  moving 
forward  is  that  the  sale  of  those  lots  will  provide  critical  capital  needed  immediately 
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to  fund  the  start-up  of  the  project  and  will  hopefully  generate  more  widespread  in- 
terest in  the  project  as  well. 

On  the  other  hand,  the  more  interest  there  is  in  the  project,  the  higher  profile 
it  will  have,  thereby  increasing  the  likelihood  that  HUD,  unfortunately,  will  also  be 
interested  in  the  project.  These,  of  course,  are  business  risks  which  require  business 
decisions. 

If  you  go  to  your  third  page,  you  talk  about,  and  you  go  down 
to  the  second-from-last  paragraph,  actually  right  in  the  middle. 

Finally,  S  17 14  of  the  Act  authorizes  the  Secretary  of  HUD  and  the  Attorney  Gen- 
eral to  seek  and  obtain  a  temporary  or  permanent  injunction  or  restraining  order 
without  bond  against  any  person  who  is  engaged  in  or  is  about  lo  engage  in  any 
acts  or  practices  that  would  constitute  a  violation  of  the  Act,  namely,  selling  lots 
subject  to  the  requirements  of  the  Act  but  not  in  compliance  with  those  require- 
ments. 

Although  the  likelihood  of  criminal  sanctions  being  imposed  against  a  developer 
appears  to  be  relatively  small,  it  has  been  done.  Evidence  that  the  developer  will- 
fully violated  the  Act  would  have  to  be  fairly  strong.  The  only  concern  I  have  on 
this  point  is  the  fact  that  McDougal  did  not  make  a  filing  with  the  OILSR 

Ms.  SCHAFFER.  Office  of  Interstate  Land  Sales  Registration. 
The  Chairman.  Is  there  an  office  in  Arkansas? 

Ms.  SCHAFFER.  No. 

The  Chairman.  Is  that  Federal? 

Ms.  SCHAFFER.  Yes. 

The  Chairman.  [Continuing.] 

— on  Maple  Creek  Farms  or  on  Gold  Mine  Springs,  and  to  the  best  of  my  knowl- 
edge, there  was  no  exemption  available  for  those  developments. 

Then  you  mention  Campobello  Island  Estates,  so  they  are  all 
clearly  mentioned.  You  say, 

The  failure  to  comply  with  the  Act  in  connection  with  one  or  two  previous  land 
development  projects  is  some  evidence  that  the  failure  once  again  to  comply  with 
the  Act  was  willful  and  not  just  a  negligent  oversight. 

So  you  see 

Ms.  SCHAFFER.  Can  I  say  something? 

The  Chairman.  Let  me  just  pose  this  to  you  and  then  you  can 
respond.  Here  is  where  I  have  difficulty.  I  understand  when  you 
say  I  wouldn't  want  McDougal  recommending  me.  And,  remember 
you  wrote  this  memorandum  just  months  before  and  it  is  about 
McDougal's  actions. 

So  I  think  it  does  comport  with  your  obvious — I'm  characterizing 
what  I  detected — disdain  for  McDougal.  Then  you  sent  a  note  to 
the  Gk)vernor,  and  I'm  not  questioning  whether  it  should  or  should 
not — and  you  say,  "Because  of  the  friendship  with  McDougal." 
Then  you  testify  that  you  didn't  want  the  Governor  to  be  pulled 
into  this. 

Now,  Ms.  Schaffer,  I  can't  understand  your  conduct  because  you 
did  review  this  when  you  were  working  for  Governor  Tucker's  law 
firm.  Yet  when  the  question  arose  whether  this  bank  could  issue 
preferred  stock,  it  didn't  enter  your  mind  that  we  were  talking 
about  Madison  and  McDougal,  and  those  transactions  that  you  pre- 
viously reviewed  and  characterized  as  basically  subject  to  criminal 
sanctions. 

That  troubles  me.  The  First  Lady  calls,  and  you  say,  'Tes,  we 
have  been  discussing  this.  It's  been  in  the  shop,  and  we'll  get  back 
to  you  on  it."  I'm  wondering  if  the  First  Lady  didn't  call  but  some- 
one else  had  called,  what  your  response  would  have  been,  given  the 
fact  that  you  were  aware  of  Mr.  McDougal's  shady  practices  in  the 
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past?  And  you  knew  the  bank  was  weak.  I'm  not  suggesting  that 
you  didn't  say  certain  conditions  relating  to  the  broker-dealer  rela- 
tionship had  to  be  met,  but  that's  where  I  have  a  problem.  I  just 
want  to  share  that  with  you  and  you  can  respond,  so  please  do. 

Ms.  SCHAFFER.  This  was  a  legal  research  memorandum.  That's 
what  it  was.  It  was  one  of  hundreds  and  hundreds  I  did.  At  the 
time,  it  was  not  outstanding  in  my  mind.  I  believe  that  it  says,  I 
don't  believe  it  draws  a  conclusion  that  any  of  these  projects  in  fact 
violated  any  law.  It  suggests  that  they  may,  they  could,  they  might, 
and  here's  what  could  happen  if  they  do. 

The  other  projects  that  are  mentioned,  I  have  no  knowledge  of 
the  facts  of  those  projects.  I  raised  the  question,  a  reasonable  ques- 
tion to  raise.  I  would  have  been  negligent  had  it  not  been  raised. 
Look  at  the  other  projects.  Look  at  them. 

I  don't  say  in  here  this  is  in  fact,  I  know  for  a  fact,  here  are  the 
facts  about  these  projects,  because  I  didn't  know  the  facts  about 
those  projects.  I  wasn't  privy  to  any  conversation  ever  about  these 
projects.  So  this  is  a  legal  memorandum. 

Now  it  doesn't  arrive  at  the  conclusion  that,  in  fact,  that  oc- 
curred. And  you're  asking  me,  you're  telling  me 

The  Chairman.  He  didn't  register,  did  he? 

Ms.  ScHAFFER.  Yes,  he  did.  He  most  certainly  did. 

The  Chairman.  He  was  registered  at  that  time? 

Ms.  Schaffer.  They  corrected  it.  My  understanding  is,  I  was  not 
involved  in  it,  but  yes. 

After  this  memorandum,  I  don't  know  what  happened  to  this 
memorandum.  I  have  no  idea.  I  did  what  I  was  supposed  to  do.  I 
gave  it  to  Jim  Guy  Tucker.  I  don't  know  what  they  did  with  it,  but 
I  do  know  that  they  did  make  a  filing  with  the  HUD  office,  with 
the  Office  of  Interstate  Land  Sales  Registration,  and  corrected  the 
problem  I  brought  to  their  attention. 

The  Chairman.  When  did  you  find  that  out,  Ms.  Schaffer? 

Ms.  Schaffer.  I  don't  know.  I've  found  so  much  out  in  the  last 
4  years,  I  don't  remember  when  that  fact  emerged. 

The  Chairman.  But  at  the  time  that  you  wrote  this,  you  raised 
this  as  a  very  real  problem. 

Ms.  Schaffer.  They  should  comply  with  the  law. 

The  Chairman.  But  they  weren't  at  that  point? 

Ms.  Schaffer.  But  they  should. 

The  Chairman.  That  is  true. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Schaffer,  I  must  say,  as  we  have  probed 
each  of  these  issues,  it  comes  through  that  you  tried  to  handle 
yourself  in  a  very  proper  and  professional  manner.  You  made  the 
point  here  today  that  you  didn't  want  anyone,  with  the  possible  ex- 
ception I  guess  of  your  brother,  who  went  to  the  Governor  two  or 
three  times,  you  have  a  good  brother,  he  thinks  a  lot  of  you,  to  try 
to  say  that  you  ought  to  be  the  Securities  Commissioner.  But  you 
didn't  want  anyone  sort  of  recommending  you  and  particularly  peo- 
ple in  the  industry  which  you  would  be  involved  in  overseeing.  Is 
that  correct? 

Ms.  Schaffer.  That's  correct. 

Senator  Sarbanes.  That  is  what  I  understood  you  to  say.  Is  that 
right? 
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Ms.  SCHAFFER.  That's  correct. 

Senator  Sarbanes.  As  Commissioner,  I'm  interested  in  this  effort 
this  morning  to  take  an  approval  given  by  you  and  your  depart- 
ment on  the  general  legal  question  that  an  S&L  could,  under  the 
Arkansas  business  law,  issue  preferred  stock  and  try  to  turn  it  into 
an  approval  of  a  specific  Madison  proposal.  Now  a  specific  Madison 
proposal  was  never  approved  by  you  or  your  department,  was  it? 

Ms.  SCHAFFER.  No. 

Senator  Sarbanes.  What  you  approved  and  authorized  was  the 
concept  that  preferred  stock  could  be  issued  by  an  S&L  under  the 
Arkansas  Business  Law,  is  that  correct? 

Ms.  SCHAFFER.  That  is  what  I  intended,  that  is  what  I  thought 
I  was  approving. 

Senator  Sarbanes.  Well,  I  think  that  is  what  you  did.  I  don't 
think  that  your  abilities,  capacities,  and  professionalism  as  a  law- 
yer ought  to  be  cast  in  doubt  here,  because  I  think  you  acted  as 
a  good  lawyer.  Are  you  practicing  now?  Are  you  still  in  practice? 

Ms.  SCHAFFER.  I  was.  I  am  on  leave  of  absence  because  I  really 
have  to  deal  with  this. 

Senator  Sarbanes.  I  didn't  know  that.  I'm  sorry  to  hear  that.  I 
think  what's  being  put  to  you  is  very  difficult  and  the  implications 
that  are  being  made  about  you  I  think  are  extremely  unfair.  You 
have  gotten  a  difficult  press.  I  gather  you  were,  as  Commissioner, 
harassed  down  there.  Is  that  correct? 

Ms.  SCHAFFER.  I  think  most  of  the  press  has  been  pretty  fair  to 
me,  and  pretty  professional,  and  used  some  manners  and  just  did 
their  job.  But  I  had  a  few  upsetting  events  that  sort  of  over- 
shadowed the  good. 

But,  yes,  it  concerns  me  that  it's  gone  past,  or  seems  to  have 
gone  past  the  effort  to  gather  the  facts,  if  there  ever  was  a  true 
effort  to  gather  the  facts  in  any  of  this,  to  a  real  personal  smear, 
and  it's  just  really  unfortunate  that  that's  what  this  is  about  in  a 
lot  of  ways.  I'm  not  suggesting  that  the  vast  majority  of  the  press 
had  anything  to  do  with  that  kind  of  thing. 

Senator  Sarbanes.  How  long  were  you  the  Securities  Commis- 
sioner? 

Ms.  Schaffer.  Six  years. 

Senator  Sarbanes.  Were  you  ever  subjected  to  any  improper 
pressures  from  the  Governor  as  Commissioner? 

Ms.  Schaffer.  No. 

Senator  Sarbanes.  Did  you  feel  you  were  able  to  do  your  job  as 
the  public  interest  required  and  the  law  called  for? 

Ms.  Schaffer.  Yes. 

Senator  Sarbanes.  What  was  your  perception,  Mr.  Handley,  of 
how  the  Department  operated  during  that  period  when  Ms.  Schaf- 
fer was  the  Commissioner?  Any  improper  influences  brought  to 
bear  on  it  that  you  discerned? 

Mr.  Handley.  I  was  never  asked  to  do  anything  illegal  or  im- 
proper by  anybody.  I  always  got  the  chance  to  say  what  I  thought 
and  what  I  believed  and  that's  what  I  did. 

Senator  Sarbanes.  Was  it  your  perception  the  department's  deci- 
sions were  being  guided  by  the  public  interest? 

Mr.  Handley.  Yes. 
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Senator  Sarbanes.  I  have  no  questions.  I'm  finished,  Mr.  Chair- 
man. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Schaffer,  so  there's  no  lack  of  clarity  about  the  point,  I  am 
getting  into  this  July  2,  1986  note  to  Sam  Bratton,  CCBW  884, 
885-887.  I  believe  your  testimony  was  that  on  other  occasions,  or 
on  occasions  where  there  was  a  bank  closing  or  savings  and  loan 
closing,  you  would  contact  the  Cjovernor's  office  to  give  the  Gov- 
ernor some  notes  of  the  closing,  right? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  That's  because  the  closing  affects  depositors,  is 
that  right? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  But  in  this  case,  in  July  1986,  there  was  not 
going  to  be  a  closing  of  Madison,  correct? 

Ms.  Schaffer.  Well,  I  still  believed  that  there  would  be.  I  hoped 
that  there  would  be.  That's  what  I  thought  should  have  been  done. 

Mr.  Chertoff.  When  did  you  write  your  letter  to  the  Federal 
Home  Loan  Bank  Board  suggesting  a  closing? 

Ms.  Schaffer.  When  we  had  the  final  proof  of  insolvency  in 
1987. 

Mr.  Chertoff.  When  in  1987? 

Ms.  Schaffer.  December. 

Mr.  Chertoff.  So  in  December  1987,  you  first  requested  a  clos- 
ing due  to  insolvency,  right? 

Ms.  Schaffer.  Let  me  clarify  that.  I  don't  believe  when  I  talked 
to  Sam  Bratton  that  I  knew  what  the  plan  was  for  the  Dallas  meet- 
ing. So  in  my  mind,  it  was  still  a  distinct  possibility  that  based  on 
the  unsafeness  and  unsoundness  of  the  institution,  that  it  might 
well  be  closed.  And  so  I  don't  know  that  I  knew  what  the  plan  was. 
That  would  have  clearly  taken  the  savings  and  loan  away  from  the 
McDougals.  The  plan,  as  it  evolved,  did  the  same  thing,  and  left 
the  institution  under  new  management.  Even  before  new  manage- 
ment was  there,  the  McDougals  were  gone.  There  was  hardly  an 
immediate  crisis  and  need  immediately  to  close  the  institution. 

Mr.  Chertoff.  The  point  I'm  making,  Ms.  Schaffer,  and  it's  con- 
firmed by  the  letter  of  June  19th.  The  letter  of  June  19th  merely 
indicates  there's  going  to  be  a  board  of  directors'  meeting.  It  doesn't 
say  anything  about  an  imminent  closing  of  the  bank  that's  going 
to  cause  a  crisis  for  depositors. 

Ms.  Schaffer.  We  weren't  going  to  tell  Jim  McDougal  in  ad- 
vance that  we  were  going  to  close  the  savings  and  loan. 

Mr.  Chertoff.  Let  me  finish.  In  fact,  you  yourself  didn't  recom- 
mend, I  think  you  have  taken  the  position  publicly  that  you 
couldn't  have  recommended  or  taken  steps  to  close  the  savings  and 
loan  until  you  had  a  certification  of  insolvency. 

Ms.  Schaffer.  On  the  grounds  of  insolvency.  But  there  were 
other  grounds  that  were  available,  the  grounds  of  substantial  dis- 
sipation of  assets  or  unsafe  and  unsound  conditions. 

Mr.  Chertoff.  So  in  July  1986,  which  is  18  months  before  you 
wrote  the  letter  to  the  Federal  Home  Loan  Bank  Board,  what  was 
on  the  table  was  a  meeting  of  the  board  of  directors,  not  an  immi- 
nent action  that  would  affect  depositors,  right? 
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Ms.  SCHAFFER.  I  disagree. 

Mr.  Chertoff.  It  was  an  action  that  would,  however,  affect  Mr. 
McDougal,  right? 

Ms.  ScHAFFER.  I  disagree. 

Mr.  Chertoff.  The  removal  of  Mr.  McDougal  in  the  meeting  of 
July  11th  was  not  something  that  was  going  to  affect  McDougal? 

Ms.  Schaffer.  Of  course  it  would.  But  it  also  affected  depositors. 
At  the  point  in  time  when  I  had  the  conversation,  it  was  still  my 
belief  and  my  hope  that  it  would  just  be  closed.  Closed.  I  believe 
that's  what  my  note  says.  I  think  they  are  going  to  have  to  be 
closed.  The  fact  that  they  came  up  with  a  plan  that  would  not  in- 
volve a  depositor  payout  that  accomplished  the  same  thing  was  fine 
with  me. 

Mr.  Chertoff.  It  is  quite  clear,  and  let's  make  sure  there  is  no 
dispute  about  it,  that  of  course  the  board  of  directors  of  the  savings 
and  loan  knew  that  there  was  going  to  be  a  meeting  with  the  Fed- 
eral Home  Loan  Bank  Board  because  they  were  required  to  attend, 
right? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  The  question  here  is,  the  notification  to  the  Gov- 
ernor through  Mr.  Bratton  accompanied  by  the  letter  that  sets 
forth  the  particular  items  that  are  problem  items,  including  Castle 
Sewer  and  Water  and  IDC,  or  Industrial  Development  Company  of 
Arkansas.  Do  you  know  whether  Mr.  Bratton  communicated  what 
you  had  asked  him  to  convey  to  the  Governor? 

Ms.  Schaffer.  I  didn't  ask  him  to  do  anything  with  the  informa- 
tion, Mr.  Chertoff.  I  don't  know  what  he  did  with  the  information. 
I  didn't  ask  him  to  do  anything  with  it. 

Mr.  Chertoff.  You  asked  to  talk  to  him? 

Ms.  Schaffer.  I  told  him  he  needed  to  know  that.  I  don't  know 
what  he  did  with  it. 

Mr.  Chertoff.  Didn't  you  say  that  we  probably  ought  to  talk 
about  it? 

Ms.  Schaffer.  Sam  and  I. 

Mr.  Chertoff.  Did  you  talk  to  him  about  it? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  What  did  you  tell  him? 

Ms.  Schaffer.  I've  testified  to  that,  I  think  for  an  hour  or  so. 

Mr.  Chertoff.  We'll  check  the  record. 

In  your  discussion  with  Mr.  Bratton,  did  he  tell  you  he  was  going 
to  tell  the  Governor? 

Ms.  Schaffer.  He  did  not.  He  said,  I  agree  with  you. 

Mr.  Chertoff.  About  what? 

Ms.  Schaffer.  With  what  I  said. 

Mr.  Chertoff.  What  specifically  did  he  agree  with  you  about? 

Ms.  Schaffer.  He  agreed  with  what  I  told  him. 

Mr.  Chertoff.  That  McDougal  was  in  trouble? 

Ms.  Schaffer.  No,  he  agreed  with  my  recommendation  that  the 
Governor's  office  should  have  nothing  to  do  with  this  issue  in  any 
way.  It  should  not  involve  itself  in  any  way  with  what  the  Depart- 
ment was  planning  to  do,  was  going  to  do,  no  matter  who  liked  it, 
what  the  fallout  was,  whatever.  He  agreed  that  there  was  no  role 
for  the  Governor's  office. 
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Mr.  Chertoff.  So  you  essentially  were  moving  preemptively  to 
make  sure  that  if  McDougal  reached  the  Governor,  that  Sam 
Bratton  was  aware  and  would  recommend,  no,  have  nothing  to  do 
with  McDougal,  right? 

Ms.  SCHAFFER.  Basically. 

Mr.  Chertoff.  I  want  to  read  to  you  from  Mr.  Bratton's  deposi- 
tion on  page  161. 

The  Chairman.  Let's  make  sure  that  she  gets  that  first.  Why 
don't  we  put  it  on  the  Elmo  before  we  start  reading  it.  This  is  the 
only  one?  Let's  wait  a  moment  and  make  some  copies  of  this? 

Mr.  Chertoff.  If  we  can  resume  again,  I  want  to  direct  your  at- 
tention, you  can  read  along  with  me  starting  at  page  161  at  line 
16,  and  this  is  from  Mr.  Bratton's  deposition. 

Question:  After  discussing  Madison  issues  with  Beverly  Bassett  Schafter,  did  you 
then  subsequently  discuss  your  discussions  with  Beverly  Bassett  Schaffer  with  the 
Governor? 

Answer:  On  occasions  I  would  if — probably  not  every  time  I  had  a  conversation 
with  Beverly  Bassett  Schaffer  in  which  Madison  was  mentioned  would  I  have  a  fol- 
low-up conversation  or  memorandum  to  the  Governor.  There  would  have  been  occa- 
sions when  I  would  either  give  him  an  oral  report  or  perhaps  send  him  a  short 
memo  about  it,  but  not  on  every  occurrence  where  she  and  I  had  a  conversation  in 
which  Madison  was  mentioned. 

Question:  Do  you  recall  any  specific  occasions? 

Answer:  I  think  a  specific  occasion,  I  think  I  probably  wrote  him  a  memorandum, 
either  shortly  before  or  shortly  after  or  possibly  both,  the  action  of  the  FSLIC,  en- 
forcing McDougal  out  at  Madison,  I  think  I  probably  wrote  him  a  memo  about  prob- 
ably one,  in  advance  that  it  was  likely  to  happen,  and  perhaps  a  subsequent  one 
that  it  had  happened. 

Question:  Did  you  have  any  discussions  about  those  memos  with  the  Governor? 

Answer:  I  don't  recall  whether  I  did.  I  may  well  have. 

Let  me  ask  you  with  respect  to  this  particular  note  we're  talking 
about,  I  understand  that  on  other  occasions,  you  communicated 
with  the  Governor's  office  about  actions  that  you  were  going  to  be 
taking  with  respect  to  various  savings  and  loan,  is  that  correct? 

Ms.  Schaffer.  Right. 

Mr.  Chertoff.  Were  there  any  other  occasions  in  which,  when 
you  made  that  communication  with  Mr.  Bratton,  you  said  it  was 
because  of  Bill's  relationship  with  the  guy  who  was  operating  the 
savings  and  loan? 

Ms.  Schaffer.  No,  I  handled  them  all  the  same  way. 

Mr.  Chertoff.  The  only  contact  you  had  with  Mr.  Bratton  con- 
cerning action  on  a  savings  and  loan  in  which  you  put  in  the  note 
that  you  were  having  the  contact  because  of  Bill's  relationship  with 
somebody  was  on  this  particular  Madison  Guaranty  closing,  right, 
or  Madison  Guaranty  action? 

Ms.  Schaffer.  I'm  sorry,  I  don't  understand  the  question. 

Mr.  Chertoff.  I'll  read  it  again. 

The  phrase,  "Because  of  Bill's  relationship  with  McDougal,  we 
probably  ought  to  talk  about  it."  Were  there  any  other  savings  and 
loan  where  you  told  or  indicated  to  Mr.  Bratton  that  you  need  to 
talk  to  him  about  action  on  this  savings  and  loan  because  of  Bill's 
relationship  with  the  owner  of  the  savings  and  loan? 

Ms.  Schaffer.  The  other  two  savings  and  loans  from  1985  were 
handled  in  the  same  way,  advance  notice,  what  was  likely  to  hap- 
pen, that's  correct.  They  were  handled  exactly  like  Madison,  and 
Jim  McDougal  didn't  own  either  one  of  those. 

Mr.  Chertoff.  But  there's  a  difference. 
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Ms.  SCHAFFER.  There's  not  a  difference. 

Mr.  Chertoff.  In  those  other  two  instances,  did  you  tell  Sam 
that  you  needed  to  get  this  information  to  the  Governor  because  of 
the  Governor's  relationship  with  the  owner  of  the  savings  and  loan? 

Ms.  SCHAFFER.  Jim  McDougal  didn't  own  the  other  two  savings 
and  loans. 

Mr.  Chertoff.  Whoever  the  owner  was  on  those  other  occasions, 
the  reason  you  communicated  with  Mr.  Bratton  didn't  have  any- 
thing to  do  with  the  relationship — let  me  finish — between  the  Gov- 
ernor and  the  owner. 

In  this  case,  when  you  state  a  reason  for  why  we  ought  to  talk 
about  it,  you  don't  say  because  of  the  depositors,  you  don't  say  be- 
cause of  the  shareholders,  you  don't  say  because  of  the  confidence 
of  the  citizens  of  the  State  of  Arkansas.  You  say,  and  these  are 
your  words,  these  are  not  my  words,  you  say,  "Because  of  Bill's  re- 
lationship with  McDougal,  we  probably  ought  to  talk  about  it."  My 
question  to  you  is,  did  you  ever  make  a  similar  type  of  comment 
with  respect  to  any  other  savings  and  loan  involving  some  other 
owner  of  the  savings  and  loan  besides  McDougal? 

Ms.  SCHAFFER.  I  don't  know.  I  might  have  on  Guaranty  Savings 
&  Loan  at  Harrison. 

Mr.  Chertoff.  Was  the  owner  of  Guaranty  Savings  &  Loan  an- 
other friend  of  the  Governor's? 

Ms.  SCHAFFER.  A  lot  of  people  in  Arkansas  were,  and  I  have  no 
idea.  I  don't  know  whether  they  were  campaign  contributors,  they 
might  well  have  been.  I  do  know  I  believe  that  they  did,  the  owners 
of  that  savings  and  loan,  in  1985,  were  angry  and  I  don't  know 
whether  they  contacted  the  Governor's  office.  I  wouldn't  be  sur- 
prised if  they  had. 

Mr.  Chertoff.  You  also  knew  that  Mr.  McDougal  had  a  lot  of 
influence  in  appointing  people  to  posts  involving  savings  and  loan 
regulations. 

Ms.  SCHAFFER.  No,  I  have  learned  that  since  1985. 

Mr.  Chertoff.  So  you  didn't  know  in  1985  that  it  was  Mr. 
McDougal  who  appointed  Latham  or  who  recommended  Latham 
and  Kendall  to  the  State  Savings  and  Loan  Board? 

Ms.  SCHAFFER.  Charles  may  have  known  that.  I  don't  know  ex- 
actly how  that  information  came.  It  is  obvious  to  me  that  if  John 
Latham  was  the  appointee,  that  Jim  McDougal  might  have  had 
something  to  do  with  it.  But  you  asked  me  if  I  knew  that  Jim 
McDougal  had  a  lot  of  influence  over  appointments  to  the  State 
Savings  &  Loan  Board.  I  don't  know  that  for  a  fact.  You'll  have  to 
ask  him  or  Bill  Clinton. 

Mr.  Chertoff.  We  have  a  document,  but  that's  what  you've  said, 
is  an  interesting  point.  You  say  that  you  surmise  at  the  very  least, 
from  Mr.  Latham,  it  was  kind  of  obvious  that  McDougal  has  some 
influence. 

Ms.  SCHAFFER.  I  can  tell  you  that  nobody  else  wanted  the  ap- 
pointment. That  may  be  the  reason  that  he  got  it  is  because  nobody 
wanted  it. 

Mr.  Chertoff.  Now,  we  get  back  to  the  question  of  your  state 
of  mind  and  your  knowledge  about  Mr.  McDougal  going  into  this 
thing  in  1985.  Again,  we've  come  back  to  this  memo  that  the  Chair- 
man asked  you  about  regarding  Campobello  Island  Estates.  Are 
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you  telling  us  now  that  the  Campobello  Island  Estates  sales  were 
subsequently  properly  registered? 

Ms.  SCHAFFER.  That's  my  understanding. 

Mr.  Chertoff.  Where  did  you  get  that?  Did  someone  tell  you? 

Ms.  SCHAFFER.  I  have  no  idea,  Mr.  Chertoff.  I  can't  remember. 

Mr.  Chertoff.  But  what  is  clear  in  your  memo,  and  we  talked 
about  the  question  of  whether  you  knew  the  facts,  when  you  were 
an  associate,  I  assume  they  taught  you  what  they  teach  every  other 
associate,  that  when  you  are  assuming  something  you  should  state 
explicitly  in  a  memo,  I  am  assuming  the  following,  so  that  you 
identify  it. 

Ms.  SCHAFFER.  It  says,  "it  is  my  understanding."  That's  close 
enough  to,  "I  assume." 

Mr.  Chertoff.  When  I  look  at  the  next-to-last  paragraph  on 
page  3,  and  I'm  sure  you  have  the  document  in  front  of  you,  it  says, 
in  the  third  line,  "The  only  concern  I  have  on  this  point  is  the  fact 
that  McDougal  did  not  make  a  filing  with  the  OILSR  on  Maple 
Creek  Farms  or  on  Gold  Mine  Springs,  and  to  the  best  of  my 
knowledge,  there  was  no  exemption  available  for  those  develop- 
ments." 

You  were  giving  this  in  your  memo  to  a  partner,  and  the  top  of 
the  memo  indicates,  "Send  copy  to  McDougal."  Did  you  understand 
this  was  going  to  go  to  the  client? 

Ms.  SCHAFFER.  What? 

Mr.  Chertoff.  Top  of  the  memo,  very  first  page,  the  handwriting 
says,  "Send  copy  to  McDougal." 

Ms.  SCHAFFER.  That's  not  my  handwriting. 

Mr.  Chertoff.  No,  I  am  saying  did  you  know  this  was  going  to 
the  client? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  Mr.  Tucker  didn't  tell  you  that? 

Ms.  SCHAFFER.  That's  correct. 

Mr.  Chertoff.  You  indicated  to  us  that  in  1985,  when  you  were 
confronted  with  a  request  relating  to  Madison,  you  don't  remember 
that  you  had  done  work  on  Madison  issues  the  year  before.  Is  that 
right? 

Ms.  SCHAFFER.  It  didn't  occur  to  me.  That  wasn't  what  was  on 
my  mind  in  1985?  Is  that  the  question? 

Mr.  Chertoff.  Yes,  about  8  months  or  a  year  after  you  had  writ- 
ten the  memo,  when  the  Madison  matter,  a  year  after  you'd  written 
the  memo. 

Senator  Sarbanes.  When  in  1985  are  we  referring  to? 

Mr.  Chertoff.  April  1985. 

Senator  Sarbanes.  And  this  memo  was? 

Mr.  Chertoff.  March  1984. 

Senator  Sarbanes.  Thirteen  months  later. 

Ms.  Schaffer.  If  somebody  had  asked  me  about  it,  I  might  have. 

Mr.  Chertoff.  If  somebody  had  asked  you  about  Madison? 

Ms.  Schaffer.  No.  About  whether,  if  I  had  been  the  issue  in 
1985  instead  of  Madison. 

Mr.  Chertoff.  You  were  shown  a  memo  earlier  since  the  break. 
It  is  an  April  3,  1985  memo  from  John  Mitchell.  "Subject,  Madison 
Guaranty  Savings  &  Loan  Association."  Had  you  seen  this  memo 
before? 
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Ms.  SCHAFFER.  Have  I  seen  it  before? 

Mr.  Chertoff.  Have  you  seen  it  before? 

Ms.  SCHAFFER.  I  had  a  microfilm  copy  of  a  copy.  But  I  couldn't 
read  it. 

Mr.  Chertoff.  Did  you  get  it  at  the  time? 

Ms.  SCHAFFER.  I'm  sure  I  did. 

Mr.  Chertoff.  When  you  looked  at  this  memo  at  the  time,  did 
you  make  note  of  the  fact  that  two  of  the  projects  that  were  listed 
here  were  projects  that  were  the  subject  of  your  m.emo  a  year  be- 
fore where  there  was  a  problem  with  the  land  registration? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  When  you  went  to  the  Federal  Home  Loan  Bank 
Board  meeting,  you  went  there  on  July  11,  1986,  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  Who  represented  Madison,  what  firm? 

Ms.  SCHAFFER.  I  believe  John  Selig  and  Breck  Speed. 

Mr.  Chertoff.  What  firm  were  they  from? 

Ms.  SCHAFFER.  The  Mitchell  Law  Firm. 

Mr.  Chertoff.  Was  that  the  firm  you'd  been  at  in  1984? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  When  they  came  into  the  room  representing  Mr. 
McDougal  or  representing,  I'm  sorry,  Madison  Savings  &  Loan,  did 
it  ring  a  bell  with  you  that,  you  know,  I  worked  on  something  to 
do  with  Madison  Savings  &  Loan? 

Ms.  SCHAFFER.  I  v/asn't  thinking  about  that.  No,  Mr.  Chertoff, 
that  was  not  what  was  on  my  mind. 

The  Chairman.  I  know  Mr.  Chertoff  wants  to  go  into  this  matter 
further,  and  he's  going  to  get  back  to  it,  but  I  think  if  he  does  it's 
going  to  go  well  over  the  time  and  we  are  up  to  14  minutes.  So  I 
am  going  to  go  to  Senator  Sarbanes,  then  we'll  come  back. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you. 

Since  we  are  back  to  this  memo  that  you  sent  on  July  2,  1986, 
let's  review  the  various  reasons  why  you  sent  that  memo.  As  I  un- 
derstand it,  one  reason  was  because  you  would  keep  the  Governor's 
office  apprised  whenever  there  was  activity  or  action  that  could  af- 
fect the  savings  and  loans,  that  might  have  an  impact  on  the  de- 
positors, correct? 

Ms.  SCHAFFER.  Correct. 

Mr.  Ben-Veniste.  In  this  case,  you  had  heard  that  the  press  was 
making  inquiries  about  the  upcoming  meeting  of  the  Bank  Board? 

Ms.  SCHAFFER.  The  inquiries  were  general  in  nature.  Is  Madison 
fixing  to  be  closed?  Is  Madison  going  down?  We  heard  they  are  in 
trouble?  Like  that. 

Mr.  Ben-Veniste.  In  addition  to  the  general  proposition  that  you 
would  keep  the  Governor's  office  apprised,  as  you  did,  with  respect 
to  the  closings  a  year  before  of  two  other  institutions,  completely 
unrelated  to,  as  far  as  you  knew,  friends  or  acquaintances  or  asso- 
ciates of  the  Governor,  now  you  had  to  deal  with  the  rumors  that 
were  circulating  about  Madison  and  possible  regulatory  action,  if 
that  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Ben-Veniste.  So  that  was  reason  number  two. 
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Reason  number  three  was  that  you  thought  it  prudent  and  useful 
to  let  Mr.  Bratton  know  that  action  would  likely  be  taken  affecting 
Mr.  McDougal  personally  and  that  he  ought  to  know  that  informa- 
tion in  case  Mr.  McDougal  had  sought  to  make  a  direct  approach 
to  the  Governor's  office,  correct? 

Ms.  SCHAFFER.  Yes.  Although  I  don't  think,  I  told  him  what  ac- 
tion might  be  taken.  I  think  the  point  I  intended  to  convey  was 
that  whatever  action  was  taken,  the  Savings  and  Loan  would  be  ei- 
ther closed,  or  something  to  that  effect.  I  mean,  basically  you  were 
right.  I  just  want  to  make  it  clear  that  what  was  on  my  mind  was 
not  Jim  McDougal  is,  you  know,  being  personally  affected. 

Mr.  Ben-Veniste.  So  there  were  three  separate  and  pretty  much 
independent  reasons  prompting  your  writing  this  note,  and  you  dis- 
cussed it  with  Mr.  Bratton. 

Mr.  Bratton,  in  his  sworn  testimony,  has  testified  fully  about 
your  conversations  with  him,  both  in  connection  with  the  other  in- 
stitutions and  with  respect  to  Madison  Guaranty.  The  testimony  is 
completely  consistent  with  yours,  in  my  view,  about  what  had  oc- 
curred back  then  11  years  ago. 

So  now  the  question  arises,  as  a  result  of  writing  this  note  to  Mr. 
Bratton,  and  enclosing  a  copy  of  the  Federal  Home  Loan  Bank 
Board  letter,  that  the  Madison  Board  of  Directors  had  already  re- 
ceived, can  you  point  to  any  bad  thing  that  happened?  Did  some- 
thing bad  happen  as  a  result  of  you  writing  that  memo? 

Ms.  SCHAFFER.  To  Sam? 

Mr.  Ben-Veniste.  Other  than  the  bad  thing  that's  happened  to 
you  by  being  mired  down,  to  the  extent  of  giving  up  your  partner- 
ship on  a  temporary  basis  and  focus  on  all  this.  I  mean,  this  most 
importantly  because  we  tend  to  lose  sight  of  the  focus  here  and 
what  it  is  we  are  talking  about. 

Here  is  a  memo  that  is  sent  to  Mr.  Bratton.  Can  anybody  here 
point  to  something  untoward,  irregular,  or  improper  that  resulted 
or  that  flowed  from  this  communication? 

Ms.  SCHAFFER.  No. 

Mr.  Ben-Veniste.  When  we  go  back  to  the  question  of  what  you 
had  done  13  months  before  when  you  were  an  associate  in  a  law 
firm  looking  at  issues  regarding  regulatory  requirements  with  some 
other  agency,  it  is  the  job  of  lawyers  to  point  out  deficiencies  of 
that  nature  so  that  they  can  be  corrected. 

Ms.  SCHAFFER.  That's  what  I  thought  I  was  doing. 

Mr.  Ben-Veniste.  This  is  not  rocket  science.  This  is  what  you 
were  doing?  You  were  pointing  to  thing  that  were  out  of  order  that 
could  be  placed  in  order,  and  that  is  frequently  what  happens  in 
a  variety  of  regulations  to  which  businesses  are  subjected.  Some- 
times lawyers  can  prove  quite  helpful  in  pointing  a  client  or  associ- 
ate of  a  client  in  a  direction  to  take  remedial  action  as  appropriate. 
Is  that  correct? 

Ms.  SCHAFFER.  The  effort  here  was  to  make  sure  compliance  was 
made.  It  needed  to  be  made  and  had  not  been  made.  Then,  you 
need  to  know  the  consequences  of  that  and  correct  it. 

Mr.  Ben-Veniste.  So  you,  in  terms  of  the  assignment  you  were 
given,  identified  the  areas  where  corrective  action  could  be  taken. 
Did  you  have  any  reason  to  believe  it  wasn't  taken? 
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Ms.  SCHAFFER.  No,  I  don't.  I  have  no  idea.  I  wasn't  involved  in 
anything  after  that. 

Mr.  Ben-Veniste.  A  research  project  came  across  your  desk.  You 
identified  the  issues.  You  focused  on  it.  You  wrote  a  memo,  and 
that  was  it? 

Ms.  SCHAFFER.  That  was  it. 

Senator  Sarbanes.  You  didn't  know  at  the  time  whether  these 
failures  to  file  were  willful  or  negligent? 

Ms.  SCHAFFER.  No,  I  did  not. 

Senator  Sarbanes.  You  said  that  specifically  in  the  memo,  as  I 
read  it. 

Ms.  SCHAFFER.  I  think  it  repeatedly  says  also,  "to  the  best  of  my 
knowledge,"  "to  the  best  of  my  knowledge,"  which  was  quite  lim- 
ited. Maybe  I  should  have  said:  Based  on  my  limited  amount  of  in- 
formation that  I  have  been  told,  but  "to  the  best  of  my  knowledge" 
means  that.  It  doesn't  mean  I've  drawn  a  factual  conclusion  and 
that  it  is  irrefutable.  I  don't  know.  It  is  an  abundance  of  caution, 
it  looks  to  me  like,  and  everybody  else  here  has  gotten  to  read  this 
several  times  before  today.  I  have  not. 

Senator  Sarbanes.  It  seems  to  me  you  were  just  laying  out  the 
options,  the  possible  implications,  but  I  note  that  you  say,  you  raise 
a  point  about  whether  it  was  negligent  oversight  or  willful.  So  you 
didn't  know  for  a  fact  whether  it  was  one  or  the  other,  I  take  it? 

Ms.  SCHAFFER.  No. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Schaffer,  let  me  go  back  to  clear  up  a  couple  of  things  with 
respect  to  the  approval  of  the  preferred  stock  issuance. 

We  have  discussed,  or  you  have  seen  I  believe,  the  memoranda 
from  Jim  McDougal  which,  for  background  purposes,  indicated  that 
he  wanted  to  sell  preferred  stock  immediately.  We  have  the  memo- 
randum saying,  "I  want  this  preferred  stock  matter  cleared  up  im- 
mediately as  I  need  to  go  to  Washington  to  sell  stock,"  and  the 
business  plan  which  we  have,  is  another  memo. 

Senator  Sarbanes.  What  are  you  referring  to? 

Senator  BOND.  Excuse  me.  Has  Ms.  Schaffer  seen  99003746? 
That  is  a  Letter  to  File  from  John  Mitchell  and  S-KR03131? 

The  Chairman.  You  do  have  the  April  3rd  letter  there? 

]VIs  Schaffer  Yes 

The  Chairman.  It  says,  "To  File  from  John  Mitchell"? 

Ms.  Schaffer.  Yes. 

Senator  Bond.  Have  you  seen  the  memorandum  dated  April  18th 
to  John  Latham  from  Jim  McDougal? 

Ms.  Schaffer.  I  don't  think  so. 

Senator  Bond.  We'll  put  it  up.  It  is  very  brief.  I  offer  that  for 
background  to  say  that  the  documents  have  indicated  that  they 
want  this  matter  to  go  forward.  My  question  to  you  is 

The  Chairman.  Senator,  can  you  see  that  on  the  Elmo? 

It  is  a  very  short  one  page:  "I  want  this  preferred  stock  matter 
cleared  up" — what  is  that? 

Senator  Bond.  ".  .  .  cleared  up  immediately  as  I  need  to  go  to 
Washington  to  sell  stock." 

Ms.  Schaffer.  "Washington"?  "Washington"? 

Senator  Bond.  Who  knows?  I'm  not  going  to 
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The  Chairman.  This  is  a  memo  from,  obviously 

Senator  Bond.  McDougal  to  John  Latham. 
The  Chairman.  Have  you  seen  this  before? 

Ms.  SCHAFFER.  No. 

Senator  Bond.  Thank  you.  That's  all  I  needed  to  know. 

But  I  would  like  to  ask  now,  after  the  May  14th  approval  letter, 
you  had  done  what  was  requested  of  your  department?  Correct? 

Ms.  SCHAFFER.  We  had  responded  to  their  letter. 

Senator  Bond.  The  conditions  you  placed  were  conditions  upon 
the  activities  of  the  broker-dealer,  the  service  company's  broker- 
dealer  activities.  Did  you  put  any  conditions  at  that  time  on  Mr. 
McDougal  or  limit  his  ability  to  sell  stock,  the  preferred  stock? 

Ms.  SCHAFFER.  Not  in  the  May  14th  letter.  That  was,  I  believe, 
in  a  July  letter  to  Rick  Massey,  the  broker-dealer  application,  and 
discussions  about  that  I  think  followed  this  May  14th  letter  some- 
time during  June,  July,  or  August. 

Senator  Bond.  That's  the  point.  I  think  there  has  been  confusion 
because  there  are  restrictions  on  the  broker-dealer  matter,  and  I 
want  to  set  that  aside  and  just  focus  on  the  preferred  stock. 

Once  you  issued  the  approval  on  May  14th,  then  it  was  up  to  Mr. 
McDougal,  if  he  could  find  a  purchaser  who  thought  he  was  going 
to  sell  $600,000,  then  he  would  have  to  come  back  with  another  fil- 
ing specifically,  but  he  did  not  do  that? 

Ms.  SCHAFFER.  He  didn't. 

Senator  Bond.  So  in  terms  of  that  process,  you  granted  the  ap- 
proval that  was  requested,  and  the  reason  nothing  further  hap- 
pened was  not  any  failure  to  act  on  your  part  with  respect  to  the 
preferred  stock? 

Ms.  SCHAFFER.  Right.  They  never  submitted  the  proposal  that 
would  have  been  required  to  be  submitted  in  advance  before  they 
could  offer  or  sell  the  stock. 

Senator  Bond.  Thank  you.  I  think  that  was  a  little  bit  confused 
because  there  were  questions  asked  about  the  broker-dealer  and 
what  went  on  afterwards,  and  what  limitations  were  placed  on  the 
broker-dealer. 

Now  did  the  Madison  Service  Agency  acquire  a  broker-dealer 
prior  to  getting  approval  from  you? 

Ms.  ScHAFFER.  It  did  what  a  lot  of  other  companies  did  at  the 
time,  and  some  other  S&L's.  They  acquired  a  dormant,  inactive 
broker-dealer  shell  that  wasn't  licensed  to  operate. 

Senator  Bond.  Then  they  came  to  you,  and  that  is  what  began 
the  process  of  your  discussions  of  an  examination  of  and/or  restric- 
tion of  the  operation  of  the  broker-dealer? 

Ms.  SCHAFFER.  Yes,  that  is  good  enough,  I  guess. 

Senator  Bond.  Thank  you. 

Let  me  go  back  to  the  July  2,  1986,  memorandum  to  Sam 

Ms.  SCHAFFER.  "Bratton." 

Senator  Bond.  Sam  Bratton.  At  the  time  you  sent  the  memo,  did 
you  have  a  meeting  with  Mr.  Bratton  or  a  telephone  conversation 
in  respect  to  that  memorandum? 

Ms.  SCHAFFER.  I  didn't  have  a  meeting  with  him.  I  had  a  tele- 
phone conversation,  but  I  don't  know  what  day.  That  was  the  2nd 
of  July.  I  couldn't  tell  you. 
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Senator  Bond.  But  you  did  have  a  conversation  with  him  that 
referenced  matters  in  that  memorandum? 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  Do  you  recall  what  that  conversation  was? 

Ms.  SCHAFFER.  Well,  yes.  I've  testified  I  think  today  fairly  exten- 
sively about  the  conversation.  I  can  go  through  it  again,  if  you  like. 

Senator  BOND.  Again  I  apologize.  I  had  to  speak  to  the  Mayors 
today  and  I  was  not  present  for  it.  If  it  is  fully  in  the  record,  I  will 
come  back  and  not  take  up  more  of  your  time  going  through  it. 

At  the  time  you  had  that  conversation,  you  had  been  in  discus- 
sions with  the  Federal  Home  Loan  Bank  Board  about  Madison 
Guaranty  and  other  troubled  savings  and  loans? 

Ms.  SCHAFFER.  Yes. 

Senator  Bond.  Did  they  give  you  continual  status  reports  and 
updates  on  what  they  planned  to  do? 

Ms.  SCHAFFER.  I  wouldn't  call  it  "continual."  Periodic. 

Senator  Bond.  Did  they  tell  you  in  advance  of  July  11th  what 
steps  they  were  going  to  take  at  the  July  11th  meeting? 

Ms.  SCHAFFER.  They  did  at  some  point.  We  discussed  it.  They 
asked  our  recommendation  about  that,  and  I  suppose  this  is  where 
— this  really  aggravates  me — I  suppose  I  could  have  said,  well,  we 
don't  want  you  to  do  that  because,  after  all,  Jim  McDougal  is  a 
friend  of  Bill  Clinton's;  but  what  I  did  instead  was  say,  absolutely, 
you  know,  let's  do  it. 

So  I  think  it  is  unfair — ^you  know,  I  had  an  opportunity  there  to 
do  the  wrong  thing  and  I  didn't.  But  in  those  conversations,  we  did 
discuss  what  would  happen  or  the  mechanism  if  it  were  to  be 
closed  and  what  action  would  be  taken.  I  do  not  know  when  that 
jelled.  I  mean,  I  do  not  know  when  it  was  settled  and  resolved  that 
that  is  what  would  be  done. 

Charles  I  believe  had  some  of  those  conversations,  so  he  might 
know  better  than  I;  but  we  did  know  before  we  went  to  Dallas. 

Senator  Bond.  All  right. 

Then  the  letter  which  was  attached  to  your  July  2nd  hand- 
written note  which  went  to  the  Board  of  Directors  of  Madison 
Guaranty  was,  as  I  believe  you  stated,  kept  confidential.  This  was 
to  be  known  only  to  the  Board  Members  and  the  people  involved 
that  these  restrictions  were  being  placed  upon  Madison  Guaranty? 
You  included  a  copy  of  the  Federal  Home  Loan  Bank  Board  letter 
of  June  19th  in  the  note  to  Mr.  Bratton? 

Ms.  SCHAFFER.  I  believe  that  the  State — we  are  all  State.  I  mean, 
we  are  an  agency  of  the  State.  So  I  will  not  make  the  distinction 
between  the  Securities  Department  and  the  Governor's  office  in 
terms  of  the  State's  right  to  look  at  that  document.  That  is  too  nar- 
row for  me. 

Senator  Bond.  I  think  that  point  was  raised  previously,  and  I 
think  there  is  a  very  good  reason  for  that.  I  stated  why  in  my  State 
we  did  not  do  that.  I  think  some  of  my  colleagues  may  have  drawn 
the  wrong  inference.  I  think  there  are  problems  involved  with  that. 

I  guess  the  final  question  was  that  you  had  with  the  transmittal 
of  this  letter  to  Mr.  Bratton,  the  point  I  believe  you  made  earlier 
was  that  you  felt  that  the  Governor  needed  to  know  about  the  ac- 
tion to  be  taken  in  Dallas  by  the  Federal  Home  Loan  Bank  Board? 
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Ms.  SCHAFFER.  I  think  I  have  said  this  repeatedly.  I  didn't  say 
that  Sam  Bratton  should  tell  Bill  Clinton.  Sam  was  my  liaison. 
Sam  was  the  person  I  wanted  to  know.  Sam,  do  whatever  you  want 
to  with  it  after  that.  I  didn't  have  anything  to  do  with  it  anjonore 
and  didn't  want  to.  But  that  was  my  purpose.  I  wanted  the  infor- 
mation in  describing — I  was  asked  about  the  relationship,  Bill  Clin- 
ton's relationship,  what  does  that  mean?  Well,  I've  said  that  I  be- 
lieve that  Jim  McDougal  abused  his  relationship  with  Bill  Clinton. 
That's  not  something  I  wanted  to  see  occur  again. 

Senator  Bond.  But  the  reason  you  talked  to  a  liaison  with  the 
Governor's  office  is  because  that  is  information  the  Governor's  of- 
fice needs  to  have?  That  is  why  they  have  liaisons.  Right? 

Ms.  SCHAFFER.  Well 


Senator  Bond.  OK,  well 

Ms.  SCHAFFER.  That's  right.  I  think  it  is  a  fair  conversation  to 
have.  If  something  is  done  with  the  information  that  is  inappropri- 
ate, then  I  think  that  is  a  different  matter  altogether. 

Senator  Bond.  All  right.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  have  to  ask  a  question.  You  said,  and  I  asked 
Mr.  Chertoff  to  write  it  down,  "I  didn't  want  Mr.  McDougal  to 
abuse  his  relationship  with  the  Gk)vernor.  It's  something  that  hap- 
pened. I  didn't  want  it  to  happen  again."  What  didn't  you  want  to 
happen  again? 

Ms.  SCHAFFER.  I  think  you're  just  over-reacting  to  that 

The  Chairman.  I  am  not  over-reacting. 

Ms.  SCHAFFER.  I  should  choose  my  words  more  carefully. 

The  Chairman.  You  said,  "I  believe  he  abused  his  relationship 
with  the  Governor."  Is  that  what  you  said? 

Ms.  SCHAFFER.  I  think  he  threw  Bill  Clinton's  name  around 
every  chance  he  got. 

The  Chairman.  You  knew  it  back  then? 

Ms.  SCHAFFER.  Well,  he  did  it.  He  did  it  everjrwhere  he  went. 

The  Chairman.  You  were  aware  of  it,  then? 

Ms.  SCHAFFER.  Of  course  I  was  aware  of  it. 

The  Chairman.  As  a  matter  of  fact,  you  knew  that  he  was  Bill 
Clinton's  top  assistant  at  one  point,  wasn't  he? 

Ms.  SCHAFFER.  I  don't  think  I  really  knew  that.  His  top  assist- 
ant? I  don't  think  so. 

The  Chairman.  You  knew  he  worked  for  the  Governor? 

Ms.  SCHAFFER.  At  some  point,  at  some  time  he  did  in  some  ca- 
pacity, as  a  liaison,  I  think.  I  wasn't  paying  any  attention  to  Jim 
McDougal  in  1978.  I  was  in  law  school. 

The  Chairman.  But  you  said  you  never  wanted  him  to  do  it 
again? 

Ms.  SCHAFFER.  Then  I  withdraw  the  comment.  As  I  say,  I  am 
going  to  have  to  choose  my  words  more  carefully. 

The  Chairman.  Ms.  Schaffer,  this  is  not  the  first  time.  Starting 
from  the  beginning,  the  record  indicates  you  wrote  this  note,  and 
the  note  says  quite  clearly — and  I  think  Mr.  Chertoff  raised  it — did 
you  ever  suggest,  because  of  someone's  relationship  with  the  other 
failed  banks,  "Because  of  Bill's  relationship  with  McDougal,  we 
probably  ought  to  talk  about  it." 

Ms.  Schaffer.  I've  said  all  I  can  say  about  that. 

The  Chairman.  We  have  several  more  minutes. 
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Mr.  Chertoff,  let  me  say  I  have  gone  to  15  minutes  because  we 
have  less  than  four  Members,  and  this  way  we  will  have  a  better 
flow.  At  15  minutes  we  will  conclude,  and  then  we  will  go  to  the 
other  side. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

This  Federal  Home  Loan  Bank  Board  meeting  on  July  11th,  that 
was  actually  sparked  by  an  examination  at  the  savings  and  loan 
that  took  place  starting  around  February  28th;  right? 

Ms.  SCHAFFER.  I  don't  know. 

Mr.  Chertoff.  Sometime  in  the  Spring  you  knew  there  had  been 
an  examination? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  You  knew  there  had  been  discovery,  and  a  lot  of 
I  guess  what  we  could  call  financial  shenanigans,  including  using 
straw  men  to  purchase  property? 

Ms.  Schaffer.  I  don't  know  what  I  knew  at  that  point  in  terms 
of  the  details.  Charles  brought  it  to  my  attention,  but,  no,  I  am  not 
going  to  say  that  I  knew  in  detail. 

Mr.  Chertoff.  Do  you  know  what  a  "straw  man"  is? 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  Just  to  lay  it  out  on  the  record,  your  understand- 
ing of  a  straw  man  is  somebody  who — and  this  could  be  a  straw 
"woman" — is  used  as  really  a  fictitious  purchaser,  someone  who 
really  is  not  buying  the  property  for  themselves  but  they  are  lend- 
ing their  name  so  as  to  conceal  the  real  identity  of  the  person  who 
actually  has  the  real  ownership.  Is  that  a  fair  description? 

Ms.  Schaffer.  Yes,  I  guess. 

Mr.  Chertoff.  I  want  to  give  you  a  document  which  is  a  record 
of  this  Board  of  Directors  meeting  at  the  Federal  Home  Loan  Bank 
on  July  11th,  which  I  am  going  to  put  before  you. 

The  Chairman.  Does  Ms.  Schaffer  have  a  copy  of  that? 

Ms.  Schaffer.  Of  course  I  don't  have  a  copy  of  it. 

The  Chairman.  We  are  going  to  get  it  to  you.  Don't  try  to  read 
it  off  the  Elmo. 

Mr.  Chertoff.  Have  you  ever  seen  this  before? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  It  is  produced  by  the  Federal  Home  Loan  Bank 
Board.  It  lists  a  number  of  people  who  attended  the  meeting:  Rolf 
Coburn,  Beverly  Bassett,  Charles  Handley,  Bob  Young,  Larry  Sta- 
ten,  Karen  Bruton,  and  a  number  of  other  people,  including  John 
Selig,  who  was  from  your  old  law  firm;  right? 

Ms.  Schaffer.  That's  what  it  says. 

Mr.  Chertoff.  I  want  to  see  if  I  can  help  you.  For  the  record 
I  will  identify  it.  This  is  a  typed  version  from  notes  or  minutes  that 
were  kept  by  one  of  the  Federal  Home  Loan  Bank  personnel  of 
what  occurred  at  the  meeting. 

The  Chairman.  This  is  the  Federal  Home  Loan  Bank  Board 
meeting  down  in  Texas  concerning  Madison  Guaranty? 

Mr.  Chertoff.  That's  right. 

The  Chairman.  This  is  the  meeting  that  Ms.  Schaffer  indicated 
in  the  note  was  going  to  take  place  on  July  11th? 

Mr.  Chertoff.  That's  right. 

By  the  way,  we  have  talked  about  the  Federal  regulators  and 
what  they  were  doing  and  what  they  thought  about  Madison.  Just 
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to  be  clear,  the  Federal  Home  Loan  Bank  Board  that  you  dealt 
with  was  located  in  Dallas?  Right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  You  were  in  Arkansas  and  they  were  in  Dallas? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  I  want  to  have  you  follow  this  with  me  and  see 
if  you  can  shed  some  light  on  your  recollection  of  these  conversa- 
tions. Let  me  ask  first,  do  you  need  a  break? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  Are  you  ready  to  go  forward? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  OK.  On  the  second  page  under  the  description  for 
"Faulk,"  Item  No.  6,  it  says,  "Misuse  of  position  and  usurpation  of 
corporate  opportunities.  The  Association  has  been  making  sales  to 
people  without  financial  wherewithal  that  are  characterized  as 
'straws'  as  to  generate  business."  Do  you  remember  the  discussion 
about  straws? 

Ms.  SCHAFFER.  I  don't  remember  the  specific  discussion  10  years 
ago  or  so. 

Mr.  Chertoff.  They  talk  about  financial  false  and  inaccurate  in- 
formation having  been  given  to  the  examiners.  Do  you  remember 
that  discussion? 

Ms.  SCHAFFER.  Yes. 

Mr.  Chertoff.  What  about  that? 

Ms.  SCHAFFER.  I  just  remember  that  the  examiners — I  guess  not 
in  much  detail.  I  remember  the  examiners  being  angry  and  feeling 
like  at  the  on-site  examination  that  they  weren't  given  all  the  docu- 
ments that  they  needed  in  a  timely  fashion  to  complete  the  audit 
and  to  pursue  the  things  they  were  looking  for. 

The  Chairman.  I  am  going  to  ask  Counsel  to  suspend  because  we 
are  over. 

Senator  Sarbanes. 

Mr.  Cole.  Mr.  Handley,  if  I  could  ask  you  about  the  issue  of  reg- 
ulation of  Madison  Guaranty,  after  the  meeting  in  July  1986,  that 
we  have  been  discussing,  do  you  recall  whether  a  Cease  and  Desist 
Order  was  entered  against  Madison  Guaranty  by  Federal  regu- 
lators shortly  after  that  meeting? 

Mr.  Handley.  Yes,  sir. 

Mr.  Cole.  I  am  not  going  to  put  the  document  in  the  record,  but 
I  have  a  copy  of  it  here,  a  30-page  order  laying  out  the  manner  in 
which  the  institution  would  be  operated.  Is  that  consistent  with 
your  recollection  of  what  occurred? 

Mr.  Handley.  Effectively  that  Cease  and  Desist  Order  placed  the 
Federal  Home  Loan  Bank  in  control  of  the  management  decisions 
of  the  Savings  and  Loan  Association.  They  controlled  the  Savings 
and  Loan  with  this. 

Mr.  Cole.  So  from  the  perspective  of  your  department,  was  it 
necessary  for  you  to  take  any  further  action  at  that  time  in  view 
of  the  actions  that  had  been  taken  by  the  Federal  regulators? 

Mr.  Handley.  We  felt  that  that  agreement  effectively  got  the 
McDougals  out,  and  the  Federal  Home  Loan  Bank  put  the  manage- 
ment in  that  they  wanted  and  controlled  the  management. 
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Mr.  Cole.  Was  there  anything  further  in  your  department  that 
the  State  of  Arkansas  could  have  done  at  that  point  to  take  further 
action  against  Madison  Guaranty? 

Mr.  Handley.  We  could  have.  We  could  have  closed  them  down. 
As  Beverly  testified,  we  could  have  filed  in  State  court  for  a  re- 
ceiver, but  I  think  that  would  have  been  disastrous  to  the  insur- 
ance system  in  the  State  of  Arkansas  and  the  insurance  system  in 
the  whole  United  States  if  FSLIC  wasn't  going  to  participate  in 
that  receivership. 

Mr.  Cole.  In  other  words,  if  the  Federal  funds  had  not  been 
available  to  pay  off  the  depositors 

Mr.  Handley.  In  my  opinion,  that  would  cause  a  mass  run  on 
the  Association,  and  probably  would  affect  the  whole  system.  If 
the  depositors  learned  that  the  Federally-insured  savings  and  loan 
accounts  were  not  going  to  get  paid,  they  would  lose  confidence, 
certainly  in  that  particular  Association,  and  probably  the  whole 
system. 

Mr.  Cole.  I  take  it  you  had  an  understanding  from  the  Federal 
regulators  at  the  time  that  that  was  something  they  did  not  want 
your  department  to  do.  Is  that  correct? 

Mr.  Handley.  Right. 

Mr.  Cole.  In  fact,  Mr.  Handley,  if  you  had  filed  such  an  action 
in  State  court,  you  would  have  needed  proof  of  insolvency,  is  that 
not  correct,  in  order  to  have  a  receiver  or  a  conservator  appointed? 

Mr.  Handley.  Yes.  Capital  wouldn't  pay  it. 

Mr.  Cole.  Did  you  have  proof  of  insolvency  at  that  time  in  the 
summer  of  1986? 

Mr.  Handley.  No. 

Mr.  Cole.  In  fact,  you  did  not  have  proof  of  the  insolvency  of  the 
institution  until  almost  a  year  later,  in  1987,  when  an  independent 
auditing  firm  completed  their  annual  audit  of  Madison  Guaranty 
Savings  &  Loan.  Is  that  correct? 

Mr.  Handley.  That's  correct,  when  a  newly  employed  CPA  firm 
by  the  new  management  put  in  place  was  employed  to  go  over  the 
books  again.  Peat  Marwick  was  hired,  and  we  received  a  copy  of 
their  audit  report. 

Mr.  Cole.  That  is  the  national  accounting  firm  of  Peat  Marwick 
that  conducted  that  audit? 

Mr.  Handley.  Yes. 

Mr.  Cole.  That  firm  was  retained  by  the  new  management  of 
Madison  Guaranty  that  was  put  in  place  pursuant  to  the  Cease 
and  Desist  Order  by  the  Federal  regulators? 

Mr.  Handley.  Yes. 

Mr.  Cole.  The  McDougals,  and  parties  related  to  the  McDougals, 
had  been  removed  from  the  management  at  that  time? 

Mr.  Handley.  That's  correct. 

Mr.  Cole.  So  to  sum  up,  during  that  interim  period  between 
1986  and  1987,  from  the  perspective  of  your  department,  the  mat- 
ter was  being  handled  by  Federal  regulators  in  both  a  normal  and 
appropriate  way? 

Mr.  Handley.  Yes,  pursuant  to  the  Cease  and  Desist  Order  that 
had  been  entered  into. 

Mr.  Cole.  Ms.  Schaffer,  was  that  consistent  with  your  under- 
standing of  what  was  occurring  at  the  time?  Did  you  feel  that  it 
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would  have  been  necessary  and  appropriate  for  you  to  take  any  fur- 
ther action  in  view  of  the  action  that  the  Federal  regulators  had 
taken? 

Ms.  SCHAFFER.  No,  it  wasn't  necessary.  The  purpose  of  collabo- 
rating on  what  to  do  was  to  take  care  of  it.  One  action — no,  I  don't 
think  any  other  action  was  necessary,  having  accomplished  the  re- 
moval of  the  McDougals. 

Mr.  Cole.  So  you  had  consulted  with  the  Federal  regulators,  and 
they  had  advised  you  of  the  course  of  action  that  they  had  intended 
to  take,  and  you  concurred  in  that  action  at  the  time? 

Ms.  SCHAFFER.  Absolutely. 

Mr.  Cole.  Did  there  then  come  a  later  time  when  the  situation 
at  Madison  Guaranty  worsened,  and  that  you  recommended  to  the 
Federal  regulators  that  further  steps  be  taken? 

Ms.  SCHAFFER.  After  the  Cease  and  Desist  Order  was  entered. 
Part  of  the  Cease  and  Desist  Order  required  that  they  fire  the  ac- 
counting firm,  Frost  and  Company,  and  hire  new  auditors,  and 
order  appraisals  on  the  properties  in  order  to  determine  their 
value,  so  they  could  actually  assess  the  financial  condition  of  the 
savings  and  loan.  Those  audits  were  not  completed  when  Peat 
Marwick  was  brought  in  until  1987.  There  was  a  significant  delay 
in  getting  appraisals  returned  on  real  estate  that  they  owned. 

When  they  were  completed,  and  we  received  them  in  1987,  it  was 
at  that  point  that  we  had  the  first  proof  of  insolvency  available  to 
us  to  act  on;  and  that's  when  we  did  it. 

Mr.  Cole.  That  is  the  point  in  time  when  you  urged  the  Federal 
regulators  to  close  the  institution  and  pay  off  the  depositors? 

Ms.  SCHAFFER.  Right. 

Mr.  Cole.  Is  my  understanding  correct  that  they  did  not  do  so 
at  that  time? 

Ms.  SCHAFFER.  They  did  not. 

Mr.  Cole.  What  was  the  reason  they  didn't  take  that  action, 
even  though  you  recommended  it? 

Ms.  Schaffer.  They  didn't  have  any  money,  it  was  a  low  priority 
for  them,  given  particularly  the  Dallas  regional  office  had  all  of 
Texas  and  Louisiana.  They  had  a  number  of  disasters  on  their 
hands.  If  there  was  money  available  in  the  FSLIC  to  close  an  insti- 
tution and  pay  off  depositors,  this  would  not  be  one  of  them. 

The  active  policy  at  the  Federal  level  with  regard  to  insolvent 
savings  and  loans  during  this  period  was  to  leave  them  open,  and 
to  delay  recognition  of  those  losses  forever,  just  about,  at  least,  I 
mean — and  it  was — until  after  the  1988  election.  I  don't  know  that 
that  was  deliberate,  but  it's  not  a  coincidence,  I  don't  think,  that 
all  of  them  were  closed  in  Arkansas  that  had  been  insolvent  for  a 
long  time  in  March  1989. 

Mr.  Cole.  So  that  we're  all  clear  here,  your  department  and  the 
State  of  Arkansas  did  not  have  the  funds  to  shut  down  either 
Madison  or  any  other  State-chartered  savings  and  loan,  and  pay  off 
the  depositors? 

Ms.  Schaffer.  They  were  Federally-insured,  that  money  would 
have  to  come  from  the  FSLIC.  It  would  involve  their  agreement. 
They  would  have  to  agree  that  they  would  accept  the  receivership 
of  the  institution  at  the  time,  at  the  designated  time. 
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We  were  told  repeatedly  that  it  was  just  not  a  high  priority. 
There  were  many  others  waiting  in  line,  and  I  think  their  attitude 
generally  was  the  McDougals  were  the  problem.  They  had  been  re- 
moved. There  is  new  management.  So  there's  not  an  emergency  in 
terms  of  closing  the  institution,  in  that  if  it's  left  open  there  might 
be  some  further  damage  done  to  the  institution.  I  mean,  I  think 
that  generally  the  policy  was  to  leave  them  open. 

Mr.  Cole.  Finally,  as  we  have  seen  here  today,  your  efforts  and 
activities  as  a  State  S&L  regulator  have  been  under  tremendous 
scrutiny.  Even  looking  back  with  hindsight  today,  is  there  anything 
more  that  you  could  have  done  beyond  what  you  did  to  regulate 
this  institution  and  prevent  losses  to  the  Insurance  Fund  and  the 
taxpayers? 

Ms.  SCHAFFER.  Not  unless  I  could  change  the  facts  and  the  cir- 
cumstances and  the  timing,  and  some  of  those  things,  too.  I  used 
my  best  judgment  at  the  time. 

Mr.  Cole.  And  in  terms  of  the  powers  that  were  available  to  you 
and  to  the  State? 

Ms.  Schaffer.  I'm  comfortable  with  what  we  did. 

Mr.  Cole.  Thank  you. 

The  Chairman.  Mr.  Chertoff. 

Senator  Sarbanes.  Can  I  ask  how  much  longer,  Mr.  Chertoff? 

The  Chairman.  Probably  about  a  half  hour. 

Mr.  Chertoff.  Ms.  Schaffer,  if  you  had  knowledge  or  reason  to 
suspect  that  a  man  who  owned  a  large  share  of  the  stock  in  Madi- 
son Guaranty  Savings  &  Loan  was  doing  things  that  were  illegal, 
it  would  have  been  incumbent  upon  you  to  notify  the  Federal  au- 
thorities in  Dallas  and  tell  them  that  there  was  a  problem  going 
on  at  the  bank,  right? 

Ms.  Schaffer.  That's  not  a  question — I  can't  answer  that  ques- 
tion. If  I  had  known  from  an  examination  our  department  did — we 
didn't  do  examinations. 

Mr.  Chertoff.  If  you  knew  just  from  anecdotal  evidence,  just 
from  general  knowledge? 

Ms.  Schaffer.  Anecdotal  evidence?  A  regulator  should  act  on  an- 
ecdotal evidence? 

Mr.  Chertoff.  Could  a  regulator  investigate  based  on  anecdotal 
evidence? 

Ms.  Schaffer.  Sure. 

Mr.  Chertoff.  Now,  I  want  to  go  back  to  this  meeting  at  the 
Federal  Home  Loan  Bank  Board.  Have  you  had  an  opportunity  to 
look  at  this  memo? 

Ms.  Schaffer.  Parts  of  it.  By  the  way,  who  wrote  this  memo? 

Mr.  Chertoff.  It  was  written  by  someone  at  the  Federal  Home 
Loan  Bank  Board. 

Ms.  Schaffer.  Someone?  I'm  not  allowed  to  know  who? 

Mr.  Chertoff.  I  can't  tell  you  the  identity  of  the  person  offhand. 
We  have  some  notes.  I  guess  somebody  could  compare  them  with 
the  notes,  but  it  was  produced  from  the  files.  I'm  not  deliberately 
withholding  it  from  you.  It  was  one  of  the  people  who  attended  the 
meeting.  By  the  way,  if  you  disagree  with  one  of  the  characteriza- 
tions, you're  free  to  do  so.  I'm  not  suggesting  it's  your  document. 

As  you  go  down  the  second  page,  it  says  here,  he  refers  to  Faulk, 
"He  also  said  that  a  Section  407  investigation  will  be  started  into 
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whether  any  'shenanigans'  are  going  on  in  the  developments."  Do 
you  know  what  those  "shenanigans"  referred  to? 

Ms.  SCHAFFER.  I'm  sorry.  I  don't  know  where. 

Mr.  Chertoff.  Second  page,  right  toward  the  bottom,  right  be- 
fore Mr.  Sehg  comes  in  and  says  something,  the  paragraph  before 
that.  Faulk  says,  "He  also  said  that  a  Section  407  investigation  will 
be  started  into  whether  any  'shenanigans'  are  going  on  in  the  de- 
velopments." D0  you  know  what  the  "shenanigans"  were? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  D6  you  know  the  developments  were  various  real 
estate  developments  that  Madison  Financial,  the  investment  sub- 
sidiary of  Madison  Guaranty,  was  making? 

Ms.  SCHAFFER.  What? 

Mr.  Chertoff.  Do  you  know  what  the  developments  were?  They 
are  talking  about  the  real  estate  developments,  right? 

Ms.  Schaffer.  I  am  not  going  to  interpret  somebody's  memo.  I 
don't  even  know  who  wrote  this.  I  don't  know  what  whoever  wrote 
this  is  referring  to. 

Mr.  Chertoff.  You  don't  remember  any  discussion  about  devel- 
opments or  problems  with  the  real  estate  developments? 

Ms.  Schaffer.  I'm  sure  there  was  discussion  of  problems  in  real 
estate  developments,  although  I  have  absolutely  no  memory  of  any 
specific  discussion  of  a  specific  real  estate  project. 

Mr.  Chertoff.  Mr.  Handley,  you  were  at  the  meeting,  right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Do  you  remember  a  discussion  about  shenanigans 
in  the  real  estate  development? 

Mr.  Handley.  I  don't  remember  very  much  of  the  details  of  the 
meeting,  just  the  general  overall  tone. 

Mr.  Chertoff.  The  general  overall  tone  was  that  there  was  a  lot 
of  fishy  activity  at  the  savings  and  loan? 

Mr.  Handley.  There's  a  lot  of  bad  problems  at  the  savings  and 
loan,  and  Mr.  Faulk  took  a  very  firm  and  direct  approach. 

Mr.  Chertoff.  Also,  Mr.  Faulk  was  the  Federal  regulator,  right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Ms.  Schaffer,  you  suggested  earlier  that  it  would 
have  been,  I  guess  you  implied  that  it  would  have  been  possible, 
had  you  wished  to  do  something  improper,  to  mention  to  the  Gov- 
ernor— to  prevent  this  proceeding  from  going  forward.  I'm  not  sug- 
gesting you  would  have  wanted  to  do  that.  The  fact  of  the  matter 
is,  at  this  point,  on  July  11,  with  the  condition  of  this  savings  and 
loan  as  it  had  been  found  by  the  examiners,  with  straw  men  and 
fictitious  purchasers  and  excessive  compensation  and  inadequate 
documentation,  there's  no  way  that  even  the  Governor  of  Arkansas 
could  have  stopped  the  Federal  Government  from  going  in  and  hav- 
ing this  meeting  and  kicking  Mr.  McDougal  out  of  the  savings  and 
loan,  right? 

Ms.  Schaffer.  I  suppose  he  could  have  tried. 

Mr.  Chertoff.  He  could  have  tried.  Do  you  think  he  would  be 
successful  in  the  face  of  all  this? 

Ms.  Schaffer.  I  don't  think  he  would  have  tried. 

Mr.  Chertoff.  I  want  to  go  further  on  to  this  memorandum. 
There  is  a  particular  discussion  on  page  6  that  I  want  to  direct 
your  attention  to. 


683 

Again,  I  want  you  to  bear  in  mind  that  in  1984,  you  did  legal 
work  with  respect  to  this  Campobello  property,  which  is  part  of 
Madison  Financial;  that  you  did  it  for  Jim  Guy  Tucker,  who  was 
a  partner  of  Mr.  Selig  who  came  in  in  1986  to  represent  the  sav- 
ings and  loan.  And  Mr.  Coburn  says  that  he  has  a  concern  with  the 
marketability  of  the  deed  to  the  Campobello  project.  Examiner 
Clark  has  not  received  a  copy  of  the  title  insurance  policy  for  the 
property  as  yet. 

When  you  heard  Campobello  come  up,  did  a  bell  go  off?  Did  you 
say,  'Tou  know,  I  think  I  did  something?"  There  it  is;  they're  your 
former  colleagues  in  the  firm  sitting  at  the  table.  It's  not  like  it 
comes  out  of  the  blue.  Your  former  colleagues  at  the  firm  are  sit- 
ting at  the  table.  There's  a  discussion  of  Madison.  You  recognize 
what  Madison  is.  You  just,  in  fact,  contacted  the  Governor's  office 
about  the  fact  that  this  thing  is  coming  up,  and  all  of  a  sudden 
Campobello  comes  up. 

At  this  point,  did  you  say  to  yourself,  'Tou  know,  I  think  I  may 
have  done  something  on  this.  Maybe  I  ought  to  recuse  myself,  or 
maybe  I  ought  to  say  something  about  it?" 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  Didn't  ring  a  bell? 

Ms.  SCHAFFER.  That's  right. 

Mr.  Chertoff.  Further  down,  Mr.  Selig  raises  an  issues.  It  says 
here,  "John  questioned  the  prohibition  against  doing  business  with 
Castle  Sewer  and  Water.  He  indicated  that  it  was  necessary  to  do 
business  with  Castle  Sewer  and  Water  so  that  Castle  Grande  Es- 
tates can  be  a  viable  development  project.  He  indicated  that  an 
agreement  was  being  negotiated  at  the  time  but  was  not  con- 
summated." Do  you  remember  this? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  told  you  that 
this  refers  to  the  fact  that  the  Castle  Sewer  and  Water  Utility — 
one  of  the  issues  that  Mr.  Tucker  and  Mr.  McDougal  were  trying 
to  deal  with  was  to  get  a  hookup  between  that  profitable  utility 
and  the  Castle  Grande  Estates  real  estate  development.  Does  that 
ring  a  bell? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  Did  you  know  that  Mrs.  Clinton  had  done  work 
at  the  Rose  Law  Firm  with  respect  to  Castle  Sewer  and  Water? 

Ms.  Schaffer.  I  think  I  found  that  out  about  the  same  time  the 
rest  of  America  found  that  out. 

Mr.  Chertoff.  So  you  didn't  know  that  at  the  time? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  I  take  it  that  that  never  was  brought  to  your  at- 
tention either  by  Mrs.  Clinton  or  by  the  Governor,  either  directly 
or  indirectly? 

Ms.  Schaffer.  No. 

Mr.  Chertoff.  What  about  you,  Mr.  Handley?  Do  you  remember 
the  discussion  about  Castle  Sewer  and  Water? 

Mr.  Handley.  No,  I  don't. 

Mr.  Chertoff.  Finally,  let  me  turn  to  the  last  page.  You  appear, 
Ms.  Schaffer,  under  the  name  Beverly  Bassett. 

Ms.  Schaffer.  Yes. 

Mr.  Chertoff.  It  says,  and  this  is  part  of  a  private  meeting 
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Senator  Sarbanes.  That  was  her  name,  I  think. 

Mr.  Chertoff.  I'm  not  suggesting  anything  sinister.  It  was  your 
maiden  name,  right? 

Senator  Sarbanes.  You  said  she  appeared  under  the  name  of. 
She  appeared.  That  was  her  name. 

Mr.  Chertoff.  This  is  a  private  meeting  that  occurs  after  the 
main  meeting. 

Ms.  Schaffer.  I  object.  It  wasn't  a  private  meeting.  I  don't  even 
Hke  that  word. 

Mr.  Chertoff.  I'm  sorry,  it  says,  "private  meeting." 

Ms.  Schaffer.  And  I'm  teUing  you  it  wasn't. 

Mr.  Chertoff.  It  was  a  non-private  meeting? 

Ms.  Schaffer.  It's  not  a  private  meeting. 

Mr.  Chertoff.  What  was  it? 

Ms.  Schaffer.  Well,  I  wouldn't  even  call  it  necessarily  a  meet- 
ing. It  says  what  it  says. 

The  Chairman.  This  was  not  a  public  meeting,  was  it? 

Ms.  Schaffer.  The  earlier  part  of  the  memo  doesn't  say.  All  the 
first  was  a  private  meeting  too,  then.  It  didn't  just  get  private  on 
this  page. 

The  Chairman.  OK.  That's  a  very  good  point. 

Mr.  Handley.  I  do  recall  that.  I  think  they  asked  the  attorneys 
representing  the  S&L  to  leave,  and  the  board  of  directors 

Mr.  Chertoff.  Actually,  I  think  if  you  look  at  the  names,  it 
sounds  to  me  that  what  they  asked  was  that  the  principals  from 
the  board  of  directors  leave,  and  they  wanted  the  attorneys  to  stay. 

The  Chairman.  So  there  came  a  point  in  time  when  they  asked 
the  principals  of  Madison — that's  what  the  notes  refer  to — and  they 
wanted  to  speak  without  them  there.  So  the  regulators  them- 
selves  

Mr.  Handley.  Could  talk  to  the  board  of  directors. 

The  Chairman.  OK.  That's  what  the  notes  meant. 

Mr.  Chertoff.  Ms.  Schaffer,  it  says  here  under  your  name,  "She 
first  got  truly  concerned  about  the  Association  .  .  ." — referring  to 
Madison — ".  .  .  when  Sarah  Hawkins  called  and  asked  for  the 
Campobello  files.  Sarah  said  she  couldn't  find  the  Association's 
files.  Beverly  stated  that  she  was  not  entirely  convinced  some  files 
are  not  hidden."  Who  was  Sarah  Hawkins? 

Ms.  Schaffer.  Sarah  Hawkins  worked  for  Madison  Guaranty. 
I'm  not  sure  what  her  title  was,  or  position.  She  worked  for  Madi- 
son Guaranty  in  some  capacity.  I  know  she  was  the  one  interacting 
with  the  examiners  on-site  in  terms  of  giving  them  documents  and 
dealing  with  them  about  what  they  needed. 

Mr.  Chertoff.  Why  did  she  call  you  as  the  Commissioner,  or 
why  did  she  call  the  Securities  Commission  and  ask  for  the  Campo- 
bello files?  What  does  this  refer  to? 

Ms.  Schaffer.  I  don't  think  she  did. 

Mr.  Chertoff.  What  was  the  point  you  were  making  here? 

Ms.  Schaffer.  That's  why  I  would  like  to  know  who  wrote  this. 
I  have  no  idea  what  this  means.  I  have  no  idea  what  Sarah  Haw- 
kins called  me  about,  or  the  Securities  Department.  I  suppose 
that's  what  it  says.  I  have  no  idea  what  this  means. 
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Mr.  Chertoff.  So  you  don't  remember  getting  truly  concerned 
about  Madison  Savings  &  Loan  when  someone  called  and  asked  for 
the  Campobello  files? 

Ms.  SCHAFFER.  No. 

Mr.  Chertoff.  Do  you  remember  expressing  the  view  that  you 
were  not  convinced  that  some  files  are  not  hidden? 

Ms.  ScHAFFER.  I  think  I  told  you  earlier  that  during  the  exam- 
ination process  that  we  were  told  by  the  Federal  examiners  on-site 
that  they  couldn't  get  documents  from  Madison.  Madison  was  not 
cooperating  with  the  examination.  They  were  not  providing  the  doc- 
umentation requested.  They  did  not  cooperate.  They  did  not  turn 
over  things  that  they  had.  If  I  made  a  comment  about  files  being 
hidden,  it  was  because  somebody  at  Madison  might  be  hiding  files. 

Mr.  Chertoff.  So  you  were  getting  reports  during  the  examina- 
tion itself  from  the  examiners  about  what  was  going  on? 

Ms.  Schaffer.  I  think  Charles  got  some  reports.  I  know  that  the 
examination  report  in  March  of  1986  made  mention  of  the  fact  that 
they  did  not  cooperate.  Sarah  Hawkins  herself  had  been  an  exam- 
iner in  the  Dallas  office  and  was  hired  by  Jim  McDougal  from  the 
Dallas  office,  so  she  had  previously  worked  in  the  Dallas  office  as 
an  examiner.  Now,  I  have  no  idea  what  this  means,  and  it  doesn't 
even  sound  familiar  to  me.  It  doesn't  even  ring  a  bell. 

Mr.  Chertoff.  Mr.  Handley,  do  you  remember  this? 

Mr.  Handley.  Not  specifically.  But  I  think  Sarah  Hawkins 
phoned  me  and  asked  for  copies  of  the  Campobello  files.  She  told 
me  that  the  examiners  wanted  them,  and  she  couldn't  find  hers.  I 
thought  that  was  real  strange. 

Mr.  Chertoff.  Did  you  tell  that  to  Ms.  Schaffer? 

Mr.  Handley.  I  can't  remember  specifically,  but  I  think  I  did,  be- 
cause we  both  thought  that  was  real  strange. 

Mr.  Chertoff.  When  was  that?  When  did  that  happen? 

Mr.  Handley.  It  was  while  the  examination  was  going  on. 

Mr.  Chertoff.  That  would  have  been  in  the  spring  of  1986? 

Mr.  Handley.  The  first  part  of  1986. 

Mr.  Chertoff.  In  late  February  or  early  March? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Ms.  Schaffer,  does  that  refresh  your  memory  that 
Mr.  Handley  talked  to  you  about  that? 

Ms.  Schaffer.  Charles  told  me  a  lot  of  things  during  that  time 
about  Madison,  what  was  going  on,  he  could  have.  I  mean,  you  ex- 
pect me  to  remember  because  the  word  "Campobello"  is  there.  And 
what  I'm  telling  you  is,  in  your  mind,  that's  a  lot  more  important 
than  it  is  in  mine,  or  was  in  mine  at  the  time. 

Mr.  Chertoff.  There's  an  indication  from  Sam  Bratton's  deposi- 
tion that  from  time-to-time  you  would  report  to  him  on  matters 
that  touched  on  savings  and  loans.  Did  you  talk  to  Mr.  Bratton 
during  the  spring  of  1986  about  the  examination  that  was  going  on 
at  Madison? 

Ms.  Schaffer.  I  have  no  memory  of  talking  to  Sam  about  that. 

Mr.  Chertoff.  Mr.  Handley,  I  want  to  ask  you  a  question  from 
February  1992,  specifically  around  February  11.  You  were  working 
at  the  Securities  Commission,  right? 

Mr.  Handley.  Yes. 
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Mr.  Chertoff.  Did  a  newspaper  reporter  come  and  seek  to  look 
at  documents  relating  to  any  transactions  involving  Madison  or 
Madison  Guaranty,  or  any  of  its  subsidiaries? 

Mr.  Handley.  We  probably  had  50  or  60  reporters  come  in  and 
out. 

Mr.  Chertoff.  Was  there  someone,  do  you  remember  specifi- 
cally, early  in  February  someone  coming  in  from,  maybe.  The  New 
York  Times  and  asking  to  see  some  documents  related  to  Madison? 

Mr.  Handley.  There  were  so  many  of  them  I  can't  keep  them. 

Mr.  Chertoff.  Did  you  call  anybody  at  the  Rose  Law  Firm  as 
a  consequence  of  getting  any  of  those  inquiries  from  reporters? 

Mr.  Handley.  No. 

Mr.  Chertoff.  No? 

Mr.  Handley.  No. 

Mr.  Chertoff.  Did  you  call  anybody  outside  of  the  Securities 
Commission? 

Mr.  Handley.  Did  I  call  anybody?  No. 

Mr.  Chertoff.  Did  you  ask  anybody  else  to? 

Mr.  Handley.  No. 

Mr.  Chertoff.  I  want  to  be  comprehensive  in  this.  After  receiv- 
ing inquiries  from  a  reporter  or  reporters  in  February  1992,  about 
Madison  or  any  entity  connected  with  Madison,  did  you  in  any  way 
communicate  with  somebody  outside  the  Securities  Commission, 
except  for  the  reporter,  about  these  newspaper  inquiries? 

Mr.  Handley.  Well,  there's  people  from  the  campaign  that  came 
to  our  office  to  look  at  them. 

Mr.  Chertoff.  Did  you  reach  out  to  the  campaign  and  say  that 
there  are  newspaper  reporters  looking  at  or  asking  questions  about 
Madison? 

Mr.  Handley.  I  think  maybe  when  they  came  over,  they  asked 
that  question,  and  I  said,  "yes." 

Mr.  Chertoff.  When  who  came  over? 

Mr.  Handley.  The  lady  was  named  Lynch. 

Mr.  Chertoff.  Loretta  Lynch? 

Mr.  Handley.  Yes,  she  came  to  our  office. 

Mr.  Chertoff.  How  did  she  come  to  come  to  your  office?  How 
did  that  come  about?  She  just  appeared  one  day? 

Mr.  Handley.  Yes.  She  talked  to  the  Commissioner  at  the  time, 
Joe  Madden,  and  said  she  was  coming  over  in  the  morning  to  look 
at  the  files.  And  she  came  over  and  looked  at  the  files. 

Mr.  Chertoff.  How  did  you  meet  her? 

Mr.  Handley.  I  was  in  charge  of  the  files.  So  all  the  reporters — 
I  got  the  pleasure  of  being  with  all  50  or  60  of  them. 

Mr.  Chertoff.  So  how  did  you  first  learn  that  Ms.  Lynch  was 
coming  over? 

Mr.  Handley.  I  told  you.  The  Commissioner  said  he  had  gotten 
a  phone  call  from  her,  and  she  was  coming  over. 

Mr.  Chertoff.  Did  he  tell  you  why  she  was  coming  over? 

Mr.  Handley.  To  look  at  the  files. 

Mr.  Chertoff.  Any  other  explanation  or  background  or  what 
caused  her  to  come  over? 

Mr.  Handley.  She  told  me  she  worked  for  the  Clinton  campaign. 

Mr.  Chertoff.  What  files  did  she  want  to  look  at? 

Mr.  Handley.  All  the  files.  All  the  public  files. 
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Mr.  Chertoff.  On  Madison? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Did  you  have  any  conversation  with  her? 

Mr.  Handley.  Yes,  we  talked  while  she  was  looking  at  the  files. 

Mr.  Chertoff.  What  did  you  talk  about? 

Mr.  Handley.  Just  the  files  and  how  many  reporters  had  been 
there. 

The  Chairman.  So  you  had  discussions  with  her  about  how  many 
reporters  had  been  there,  what  they  had  seen,  and  what  they  had 
been  looking  for? 

Mr.  Handley.  Well,  everybody  else  asked  what  they  had  been 
looking  for. 

The  Chairman.  This  is  in  February,  or  what  is  it? 

Mr.  Handley.  I  can't  remember  the  date. 

The  Chairman.  The  time  that  Ms.  Lynch  came  to  see  you,  do  you 
recall? 

Mr.  Handley.  I  can't  remember  the  exact  date. 

The  Chairman.  How  many  reporters  came  in  to  see  you  before 
Ms.  Lynch  came?  It  wasn't  50  or  60,  was  it? 

Mr.  KLandley.  I  can't  remember. 

The  Chairman.  Suppose  I  told  you  it  was  one? 

Mr.  Handley.  I  can't  remember  how  many. 

The  Chairman.  You  said  you  were  dealing  with  all  these  report- 
ers. That's  after.  Isn't  that  true? 

Mr.  Handley.  It  could  be.  I  can't  remember  the  dates  they  came. 

The  Chairman.  You  remembered  Ms.  Lynch  coming  over  to  see 
you.  You  remember  the  Commissioner  sa3dng,  "By  the  way,  some- 
one from  the  campaign  is  going  to  come  over  to  see  you."  Is  that 
right? 

Mr.  Handley.  That's  right. 

The  Chairman.  What  was  the  name  of  the  Commissioner? 

Mr.  Handley.  Joe  Madden. 

The  Chairman.  So  Commissioner  Madden  said  to  you,  "By  the 
way  .  .  ."—was  it  "Charles?" 

Mr.  Handley.  Yes. 

The  Chairman.  "Charles,  there's  a  reporter  who's  going  to  come 
to  see  you." 

Mr.  Handley.  In  her  case,  it  wasn't  a  reporter.  He  told  me  she 
was  working  for  Bill  Clinton's  campaign. 

The  Chairman.  So  Loretta  Lynch  came  over  to  see  you.  Up  until 
that  point  in  time,  did  you  have  any  reporters  come  to  see  you? 

Mr.  Handley.  I  really  can't  remember.  I  can't  remember  when 
they  came  in.  But  I  have  dealt  with  them. 

The  Chairman.  At  some  point,  yes.  Lots  of  reporters. 

Mr.  Handley.  Yes. 

The  Chairman.  But  up  until  that  point,  no  reporters  had  come 
to  see  you,  had  they? 

Mr.  Handley.  Well,  I  can't  remember.  I  am  sure  that  some  had, 
because 

The  Chairman.  Some  had.  Maybe  one? 

Mr.  Handley.  I  can't  remember  how  many. 

The  Chairman.  Do  you  remember  the  reporter  coming  to  see  you, 
or  did  you  get  a  telephone  call? 

Mr.  Handley.  There  were  so  many,  I  can't  remember. 
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The  Chairman.  Let's  go  back.  The  first  time,  no  one  had  spoke 
to  you  about  Madison.  There  came  a  time  v/hen  you  got  an  inquiry 
from  a  reporter.  Is  that  correct? 

Mr.  Handley.  Yes,  after  I  talked  to,  I  think,  Jeff  Gerth  on  the 
phone  several  times. 

The  Chairman.  So  you  got  a  call  first  from  whom? 

Mr.  Handley.  Jeff  Gerth. 

The  Chairman.  Who  is  that?  That's  a  reporter? 

Mr.  Handley.  Yes. 

The  Chairman.  With  whom? 

Mr.  Handley.  The  New  York  Times. 

The  Chairman.  Isn't  it  a  fact  that  you  first  got  a  call  from  Mr. 
Gerth — you  got  the  call,  right? 

Mr.  Handley.  Yes. 

The  Chairman.  When  Mr.  Gerth  called,  what  did  he  ask  you? 

Mr.  Handley.  We  had  about  three  or  four  conversations. 

The  Chairman.  Tell  me  what  he  said  when  he  first  called  you. 

Mr.  Handley.  He  was  asking  about  Madison  Savings  &  Loan, 
and  our  regulation  of  it. 

The  Chairman.  Did  he  ask  you  if  you  had  files  on  that? 

Mr.  Handley.  Yes. 

The  Chairman.  You  told  him  you  did,  obviously. 

Mr.  Handley.  Yes. 

The  Chairman.  And  there  were  subsequent  phone  calls,  or  did  he 
come  to  see  you? 

Mr.  Handley.  I  don't  think — he  may  have.  I  can't  remember. 

The  Chairman.  Mr.  Gerth  called  you — let's  go  back.  I  know  this 
is  not  easy.  This  is  4  years  ago.  He  called  you  and  said:  "I'm  a  re- 
porter for  The  New  York  Times."  You  had  never  gotten  a  call  from 
a  reporter  for  The  New  York  Times  before  this,  did  you? 

Mr.  Handley.  I  don't  know  if  he  said  he  was  with  The  New  York 
Times.  He  said  he  was  a  reporter. 

The  Chairman.  But  you  remember  Mr.  Gerth,  because  in  fact 
there  is  a  Mr.  Gerth  with  The  New  York  Times? 

Mr.  Handley.  Yes. 

The  Chairman.  Did  you  tell  someone  about  this  phone  call? 

Mr.  Handley.  I  think  Loretta  Lynch  asked  who  had  been  over 
to  look  at  the  files. 

The  Chairman.  Did  you  tell  someone  in  the  Commission  that  you 
had  received  this  call? 

Mr.  Handley.  Joe,  my  boss,  Joe  Madden. 

The  Chairman.  Joe  who? 

Mr.  Handley.  Joe  Madden,  the  Commissioner. 

The  Chairman.  So  you  did  tell  him? 

Mr.  Handley.  Sure. 

The  Chairman.  "Joe,  I  have  an  inquiry  from  a  reporter,  Jeff 
Gerth."  Is  that  right? 

Mr.  Handley.  Yes. 

The  Chairman.  What  did  he  say  to  you? 

Mr.  Handley.  I  don't  think  he  said  anything. 

The  Chairman.  How  long  after,  then,  did  he  tell  you  that  some- 
one from  the  campaign  would  come  over  to  talk  to  you  or  to  see 
the  files? 

Mr.  Handley.  I  honestly  can't  remember. 
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The  Chairman.  But  he  did  tell  you  someone's  going  to  come  from 
the  campaign. 

Mr.  Handley.  That  someone  had  phoned  him. 

The  Chairman.  And  indeed,  did  he  tell  you  that  it  was  going  to 
be  Ms.  Lynch? 

Mr.  Handley.  Yes. 

The  Chairman.  He  said,  "Loretta  Lynch  from  the  campaign  is 
going  to  come  to  see  you"? 

Mr.  Handley.  Yes.  Look  at  the  files. 

The  Chairman.  OK. 

Mr.  Chertoff.  Just  one  last  question.  Could  it  be  that  the  se- 
quence of  time  between  the  time  you  went  to  Mr.  Madden  and  told 
him  about  the  calls  from  Jeff  Gerth  and  the  time  that  you  heard 
Loretta  Lynch  was  coming  over  was  about  a  day? 

Mr.  Handley.  It  could  be,  I  honestly  can't  remember. 

Mr.  Chertoff.  It  was  real  short,  wasn't  it,  Mr.  Handley? 

Mr.  Handley.  I  don't  really  remember.  I  have  dealt  with  so 
many  people,  even  with  Mr.  Gerth,  so  many  times. 

The  Chairman.  Mr.  Handley,  be  careful.  Because  at  first  you  led 
the  Committee  to  believe  that  there  were  50  or  60  reporters.  The 
fact  of  the  matter  is,  one  reporter  made  an  inquiry  and  that  was 
Jeff  Gerth.  That's  the  first  person  you  remember  making  an  in- 
quiry? 

Mr.  Handley.  He  was  the  first,  yes. 

The  Chairman.  You  told  that  to  the  Commissioner.  I  am  not  sug- 
gesting you  shouldn't  have  related  that,  but  you  did  tell  the  Com- 
missioner. 

Mr.  Handley.  I  told  him  about  everyone. 

The  Chairman.  Exactly.  And  then  he  related  to  you  this  is  what 
Counselor  is  asking  you;  was  that  pretty  shortly  after  that? 

Mr.  Handley.  It  could  be.  I  mean,  honestly,  I  can't  remember 
now. 

The  Chairman.  He  recounted  to  you  or  said  to  you  that  someone 
from  the  campaign — and  it  was  with  specificity  Loretta  Lynch — 
was  going  to  come  over  to  look  at  the  files.  Is  that  correct? 

Mr.  Handley.  Yes. 

The  Chairman.  But  it  wasn't  that  50  or  60  reporters  descended 
upon  you  initially.  It  was  one  inquiry. 

Mr.  Handley.  Most  of  them  come  after  The  New  York  Times. 

The  Chairman.  How  long  after?  Several  weeks  at  least  elapsed, 
didn't  they? 

Mr.  Handley.  Some  time  after. 

Mr.  Chertoff.  Were  documents  removed  by  Ms.  Lynch? 

Mr.  Handley.  No,  she  got  copies  of  them. 

Mr.  Chertoff.  She  got  copies  of  things.  Did  anyone  else  come 
with  her  from  the  campaign  at  any  time? 

The  Chairman.  We're  well  over  the  time,  so  we'll  return  to  this. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Handley,  what  was  it  that  they  came  to 
look  at? 

Mr.  Handley.  Just  all  of  our  public  documents. 

Senator  Sarbanes.  These  were  public  documents? 

Mr.  Handley.  Yes. 
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Senator  Sarbanes.  Publicly  available?  Anyone  was  entitled  to 
come  in  and  look  at  them? 

Mr.  Handley.  Yes. 

Senator  Sarbanes.  Did  you  show  them  documents  that  were  not 
publicly  available? 

Mr.  Handley.  No. 

Senator  Sarbanes.  So  any  reporter  could  show  up  and  see  these 
documents?  Any  citizen? 

Mr.  Handley.  And  a  lot  of  reporters  did  come  in. 

Senator  Sarbanes.  That's  right;  over  the  course  of  time,  I  gather. 
And  what  they  came  and  what  they  saw  are  documents  that  were 
publicly  available.  Is  that  correct? 

Mr.  Handley.  Yes. 

Mr.  Ben-Veniste.  Did  Ms.  Lynch,  when  she  came  in,  did  she  ask 
you  for  something  that  was  not  public;  that  was  secret  or  that  was 
confidential? 

Mr.  Handley.  She  never  asked. 

Mr.  Ben-Veniste.  Was  anybody  from  the  campaign  shown  pref- 
erential treatment  or  provided  with  documents  that  weren't  avail- 
able to  the  press? 

Mr.  Handley.  No. 

Mr.  Ben-Veniste.  So  if  I  understand  what  we  have  been  spend- 
ing the  last  15  minutes  on,  someone  from  the  press  asked  for  public 
documents.  You  showed  the  public  documents  to  the  press.  Some- 
one from  the  campaign  asked  about  it.  Those  were  made  available? 

Mr.  Handley.  Yes,  we  have  no  choice  in  that. 

Mr.  Ben-Veniste.  That's  why  they're  public  documents. 

Mr.  Handley.  That's  right. 

Mr.  Ben-Veniste.  So  the  public  can  see  them. 

Mr.  Handley.  That's  right. 

Mr.  Ben-Veniste.  Well,  we  cleared  that  up. 

Now,  let  me  ask  you  about  the  Federal  Home  Loan  Bank  Board 
meeting  in  Dallas.  At  the  meeting,  things  were  discussed  about 
how  Mr.  McDougal  had  run  the  bank  improvidently,  correct?  There 
were  things  that  were  mentioned  in  there  that  gave  the  Bank 
Board  a  problem. 

Mr.  Handley.  You're  asking  me? 

Mr.  Ben-Veniste.  Mr.  Handley? 

Mr.  Handley.  Yes. 

Mr.  Ben-Veniste.  Ms.  Schaffer? 

Ms.  Schaffer.  Absolutely. 

Mr.  Ben-Veniste.  The  whole  purpose  of  it  was  to  see  whether 
some  action  would  be  taken  against  Mr.  McDougal? 

Ms.  Schaffer.  Right. 

Mr.  Ben-Veniste.  So  it  was  not  a  surprise  that  they  should  dis- 
cuss things  that  they  felt  had  been  done  by  Mr.  McDougal  that 
were  improvident,  correct? 

Ms.  Schaffer.  Right. 

Mr.  Ben-Veniste.  It  did  not  come  as  a  surprise  to  you  that  there 
should  have  been  such  a  discussion? 

Ms.  Schaffer.  No. 

Mr.  Handley.  That  was  the  purpose  of  the  meeting. 
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Mr.  Ben-Veniste.  Indeed,  you  all — if  I  understand  correctly — 
were  in  accord  with  the  action  that  was  to  be  taken;  that  is,  the 
removal  of  the  McDougals.  Correct,  Mr.  Handley? 

Mr.  Handley.  Yes. 

Mr.  Ben-Veniste.  Ms.  Schaffer? 

Ms.  Schaffer.  Yes. 

Mr.  Ben-Veniste.  There  wasn't  any  mystery  about  that? 

Ms.  Schaffer.  No. 

Mr.  Ben-Veniste.  No  one  asked  you  to  intercede  on  behalf  of  the 
McDougals  with  the  Federal  authorities,  did  they? 

Ms.  Schaffer.  No. 

Mr.  Handley.  No. 

Mr.  Ben-Veniste.  No  one  misused  any  position  of  access  to  you 
in  any  way  so  that  you  could  take  action  in  some  surreptitious  or 
non-surreptitious  way  to  benefit  the  McDougals.  Is  that  correct, 
Mr.  Handley? 

Mr.  Handley.  That's  correct. 

Mr.  Ben-Veniste.  Ms.  Schaffer? 

Ms.  Schaffer.  Correct. 

Mr.  Ben-Veniste.  We  cede  back  all  of  the  time  we  may  have  ac- 
crued here,  Mr.  Chairman. 

The  Chairman.  Mr.  Giuffra? 

Mr.  Giuffra.  Ms.  Schaffer,  did  you  have  any  discussions  with 
anyone  from  the  1992  Clinton  Presidential  Campaign  about  Madi- 
son Guaranty? 

Ms.  Schaffer.  I  had  several  discussions. 

Mr.  Giuffra.  With  whom  did  you  have  those  discussions? 

Ms.  Schaffer.  Loretta  Lynch. 

Mr.  Giuffra.  When  did  you  first  speak  with  Loretta  Lynch? 

Ms.  Schaffer.  I  don't  remember.  Sometime  in  February  1992. 

Mr.  Giuffra.  Sometime  in  the  second  week  of  February,  or  be- 
fore that? 

Ms.  Schaffer.  I  don't  remember. 

Mr.  Giuffra.  What  do  you  recall  about  your  discussions  with  Ms. 
Lynch  of  the  Clinton  Presidential  Campaign  in  February  1992? 

Ms.  Schaffer.  Just  that  she  was  the  person  on  the  campaign 
team  who  was  trying  to  put  together  facts  and  a  response  of  the 
campaign  to  questions  that  had  been  presented  to  them  by  a  re- 
porter from  The  New  York  Times. 

Mr.  Giuffra.  Do  you  recall  why  Ms.  Lynch  was  coming  to  you 
in  particular?  Had  she  been  directed  to  come  to  you  by  anyone? 

Ms.  Schaffer.  Because  I'm  the  one  who  knew  the  most  about  it. 

Mr.  Giuffra.  Did  you  show  Ms.  Lynch  any  files  that  you  main- 
tained at  your  law  offices? 

Ms.  Schaffer.  What? 

Mr.  Giuffra.  Did  you  show  Ms.  Lynch  any  files  that  you  main- 
tained at  your  law  office? 

Ms.  Schaffer.  Well,  I  was  in  Fayetteville,  Arkansas.  She  was  in 
Little  Rock,  Arkansas.  She  didn't  come  to  my  office.  I  didn't  have 
files  in  my  office  that  I  know  of  about  Madison  Guaranty. 

Mr.  Giuffra.  Did  she  come  down  to  Fayetteville  to  see  you? 

Ms.  Schaffer.  No,  she  did  not. 

Mr.  Giuffra.  Did  you  come  up  to  Little  Rock  to  see  her? 

Ms.  Schaffer.  No,  I  did  not. 


692 

Mr.  GlUFFRA.  Did  you  speak  on  the  telephone? 

Ms.  SCHAFFER.  We  did. 

Mr.  GiUFFRA.  What  did  you  tell  Ms.  Lynch  about  Madison  Guar- 
anty during  the  campaign  when  you  spoke  to  her? 

Ms.  SCHAFFER.  I  told  her  what  I  told  Jeff  Gerth. 

Mr.  GiUFFRA.  What  was  that? 

Ms.  SCHAFFER.  Well,  how  much  time  do  we  have?  I  wrote  at  least 
two  memorandums  to  him,  and  had  several  conversations  with 
him.  But  I  provided  her  with  those  memorandums  after  I  sent 
them  to  The  New  York  Times. 

Mr.  GiUFFRA.  Did  you  speak  to  anyone  else  from  the  Clinton 
campaign? 

Ms.  SCHAFFER.  About  Madison?  I  don't  think  so. 

Mr.  GiUFFRA.  Do  you  recall  ever  speaking  to  Mr.  Lindsey  during 
the  1992  Clinton  Presidential  Campaign  about  Madison? 

Ms.  SCHAFFER.  Not  about  Madison. 

Mr.  GiUFFRA.  What  did  you  speak  to  Mr.  Lindsey  about? 

Ms.  SCHAFFER.  I  think  some  time  much  later  in  the  campaign, 
I  had  a  brief  conversation  with  him  about  a  question  that  had  come 
up  about  a  securities  matter.  I  think  basically  it  was  a  real  general 
question  about  bond  firms  in  Arkansas.  It  had  nothing  to  do  with 
savings  and  loans. 

Mr.  GiUFFRA.  Did  it  have  to  do  with  something  called  AD  FA? 

Ms.  SCHAFFER.  No. 

Mr.  GiUFFRA.  Did  it  have  to  do  with  Dan  Lasater? 

Ms.  SCHAFFER.  No.  I  think  it  was  just — I  had  a  conversation  with 
Loretta  Ljnnch,  I  think  maybe,  about  Dan  Lasater.  But  I  didn't 
have  that  conversation  with  Bruce.  Bruce,  it  was  some  general  in- 
quiry of  a  broad  nature  about  securities  firms,  and  it  didn't  involve 
a  specific  firm  or  a  company. 

Mr.  GiUFFRA.  What  do  you  recall  about  the  context  of  the  con- 
versation that  you  had  with  Mr.  Lindsey  about  securities  firms  in 
Arkansas?  Do  you  remember  why  he  was  asking  you  that  question? 

Ms.  ScHAFFER.  I  don't  really  remember.  Somebody  made  a  gen- 
eral inquiry  about  bond  firms  in  Arkansas,  and  Bruce  asked  me 
about  it  in  a  real  quick  conversation  that  I  can't  really  remember 
any  details  on.  I  think  I  may  have  sent  the  campaign  some  infor- 
mation on  that. 

Mr.  GiUFFRA.  Do  you  recall  specifically  what  sort  of  information 
you  would  have  sent  the  campaign? 

Ms.  SCHAFFER.  I  think  it  was  a  memorandum,  maybe,  that  had 
to  do  with  a  general  overview  of  what  our  office  had  done  in  ad- 
dressing problems  with  bond  firms  in  Arkansas.  I  would  have  to 
look  and  see. 

Mr.  GiUFFRA.  Was  this  a  memorandum  that  you  had  prepared 
while  you  were  the  Arkansas  Securities  Commissioner? 

Ms.  SCHAFFER.  Yes. 

Mr.  GiUFFRA.  You  had  taken  the  memorandum  with  you  when 
you  left  your  position? 

Ms.  SCHAFFER.  I  think  I  got  the  office  maybe  to  either  get  it  for 
me — I  might  have  had  a  copy. 

Mr.  GiUFFRA.  Then  you  sent  it  to  the  Clinton  campaign? 

Ms.  ScHAFFER.  I  think  so.  That  was  much  later  in  the  campaign. 
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Mr.  GlUFFRA.  Was  this  after  Governor  Clinton  had  been  nomi- 
nated to  be  the  Democratic  nominee? 

Ms.  SCHAFFER.  I  don't  have  any  idea. 

Mr.  GlUFFRA.  You  mentioned  you  spoke  to  Loretta  Lynch  about 
Dan  Lasater. 

Ms.  ScHAFFER.  I  think  maybe — I  just  don't  know— I  think  maybe 
I  was  asked  a  question  about  that.  Oh,  I  think  maybe  the  L.A. 
Times  was  doing  some  story  about  that,  and  I  think  there  was  an 
inquiry  about  it  that  maybe  I  sent  a  press  cHpping  or  something 
Hke  that.  I  don't  remember. 

Mr.  GlUFFRA.  What  do  you  know  about  Dan  Lasater? 

Ms.  SCHAFFER.  I  know  a  lot  about  Dan  Lasater. 

Mr.  GlUFFRA.  Had  you  regulated  Dan  Lasater  during  the  time 
you  were  Securities  Commissioner? 

Ms.  SCHAFFER.  Yes. 

Mr.  GlUFFRA.  Do  you  recall  the  specific  question  that  the  L.A. 
Times  put  to  you  about  Dan  Lasater? 

Ms.  SCHAFFER.  I  don't  think  the  L.A.  Times  talked  to  me. 

Mr.  GlUFFRA.  That  Ms.  Lynch  put  to  you  from  the  L.A.  Times? 

Ms.  SCHAFFER.  Well,  I  think  she  just  wanted  the  records  from 
the  Arkansas  Securities  Department,  which  she  got,  was  my  under- 
standing. 

Mr.  GlUFFRA.  Did  you  make  any  calls  to  anyone  to  get  all  those 
records? 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  Did  you  provide  any  records  to  Ms.  L5mch  about 
Dan  Lasater? 

Ms.  SCHAFFER.  I  wouldn't  have  had  any  official  records.  I  might 
have  written  a  memorandum.  I  just  don't  remember.  I'll  be  happy 
to  look  and  see  and  give  it  to  you,  but  you  all  subpoenaed,  served 
a  subpoena  back  in  August,  that  was  included  in  that.  I'm  sure  you 
have  it  if  I  had  it. 

Mr.  GlUFFRA.  Did  the  question  Ms.  L3rnch  put  to  you  about  Mr. 
Lasater  have  anything  to  do  with  Mr.  Lasater's  relationship  with 
Governor  Clinton? 

Ms.  SCHAFFER.  No,  I  don't  think  so. 

Mr.  GlUFFRA.  Did  it  have  anything  to  do  with  Mr.  Lasater's  bond 
firm  and  its  underwriting  of  bond  contracts  by  something  called  the 
Arkansas  Development  Finance  Authority? 

Ms.  SCHAFFER.  I  don't  think  so. 

Mr.  GlUFFRA.  Did  you  discuss  Madison  during  the  campaign  with 
Susan  Thomases? 

Ms.  SCHAFFER.  I  have  never  had  a  conversation  with  Susan 
Thomases. 

Mr.  GlUFFRA.  Did  you  discuss  Madison  with  Webster  Hubbell? 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  Did  you  discuss  Madison  with  Mrs.  Clinton? 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  Governor  Clinton? 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  Did  you  discuss  anything  having  to  do  with  the 
Rose  Law  Firm's  representation  of  Madison  with  anyone  during  the 
1992  campaign? 

Ms.  SCHAFFER.  With  anyone? 
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Mr.  GlUFFRA.  With  someone  from  the  campaign? 

Ms.  SCHAFFER.  With  someone  from  the  campaign?  I  mean,  to  the 
extent  my  memos  and  responses  to  Jeff  Gerth  address  that,  I'm 
sure  I  told  them  the  same  thing. 

Mr.  GlUFFRA.  So  was  your  only  point  of  contact  Loretta  Lynch  at 
the  campaign? 

Ms.  ScHAFFER.  That's  who  I  dealt  with  with  the  campaign,  Loret- 
ta Lynch. 

Mr.  GlUFFRA.  Do  you  recall  the  number  of  occasions  that  you 
spoke  to  Ms.  Lynch  during  the  campaign? 

Ms.  SCHAFFER.  Half  a  dozen. 

Mr.  GlUFFRA.  Half  a  dozen,  you  say.  Do  you  recall  any  of  the 
questions  that  Ms.  Lynch  put  to  you  during  the  campaign? 

Ms.  SCHAFFER.  The  same  ones  that  Jeff  Gerth  had  put  to  me. 
The  same  ones  we're  still  talking  about. 

Mr.  GlUFFRA.  And  did  she  ask  you  whether  you  had  ever  spoken 
to  Mrs.  Clinton  in  connection  with  a  preferred  stock  offering  by 
Madison? 

Ms.  SCHAFFER.  Did  she  what? 

Mr.  GlUFFRA.  Did  she  ever  ask  you  whether  you  had  spoken  to 
Mrs.  Clinton  in  1985  about  a  proposed  preferred  stock  offering  by 
Madison? 

Ms.  SCHAFFER.  I  don't  know,  she  might  have.  At  that  time,  I 
probably  would  have  said  no,  because  I  didn't  remember  having  a 
conversation  with — I  mean,  that  brief  phone  conversation  is  not 
something  I  remembered  having  when  I  initially  reviewed  in  my 
mind  what  happened  with  Madison  Guaranty.  It  was  not  until  I 
was  trying  to  figure  out  why  the  letter  was  written  to  Hillary — I 
mean,  it's  taken  me  4  years  to  recall  this  kind  of  detail  about  that. 

Mr.  GlUFFRA.  When  you  were  Arkansas  Securities  Commissioner, 
do  you  recall  a  case  involving  Mr.  Lasater's  firm?  There  was  a  com- 
plaint by  a  man  named  Dennis  Patrick  involving  money  that  was 
going  through  his  account  without  his  knowledge. 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  You  don't  recall  any  complaint  by  a  man  named 
Dennis  Patrick  involving  Mr.  Lasater's  firm? 

Ms.  SCHAFFER.  I  wouldn't  necessarily  see  a  customer  complaint. 
It  wouldn't  be  brought  to  me  by  the  staff,  and  they  certainly  all 
weren't. 

Mr.  GlUFFRA.  So  the  record  is  clear,  other  than  Ms.  Lynch,  you 
don't  recall  speaking  to  anyone  else  from  the  Clinton  campaign 
about  Madison  Guaranty.  Is  that  right? 

Ms.  SCHAFFER.  The  Clinton  campaign?  The  best  I  can  recall,  Lo- 
retta Lynch  was  the  person  I  talked  to.  She  was  the  one  who  called 
and  asked  me  about  Madison.  I  gave  her  my  memos. 

Mr.  GlUFFRA.  Did  you  give  her  any  other  documents  besides  your 
memos? 

Ms.  SCHAFFER.  I  asked  for  the  documents  from  the  Securities  De- 
partment, but  I  didn't  have  them. 

Mr.  GlUFFRA.  They  were  sent  to  you  from  the  Securities  Depart- 
ment? 

Ms.  SCHAFFER.  Well,  copies  of  microfilm  copies  were  sent  to  me. 
I  couldn't  read  them,  really.  They're  not  legible.  But  that's  what  I 
asked  for  from  them.  I  didn't  have  those. 
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Mr.  GlUFFRA.  OK,  then.  Did  you  send  those  back  to  the  cam- 
paign? 

Ms.  SCHAFFER.  No,  I  didn't  do  that.  Loretta  was  in  Little  Rock. 
I  think  she  could  go  get  them  herself. 

Mr.  GlUFFRA.  Did  you  speak  to  anyone  else  during  the  campaign 
that  you  recall  from  the  campaign? 

Ms.  SCHAFFER.  From  the  campaign  about  Madison? 

Mr.  GlUFFRA.  About  Madison  Guaranty,  yes. 

Ms.  SCHAFFER.  No. 

Mr.  GlUFFRA.  So  you  didn't  speak,  for  example,  to  Betsey  Wright? 

Ms.  SCHAFFER.  I  didn't  talk  to  Betsey,  no. 

Mr.  GlUFFRA.  Diane  or  Jim  Blair? 

Ms.  SCHAFFER.  I  might  have  had  a  conversation  with  Diane 
when  I  was  trying  to  get  ahold  of  Loretta.  I  think  they  were  in  the 
same  little  area. 

Mr.  GlUFFRA.  Did  you  ever  visit  the  campaign? 

Ms.  SCHAFFER.  No.  She  might  have  answered  the  phone,  but  I 
don't  think  we  talked  in  any  detail.  I  mean,  I  might  have  said, 
"Where  is  Loretta?  She  asked  me  to  return  the  call."  Something 
like  that,  and  generally  had  a  discussion  like  that. 

I  did  talk  to  Jim  Blair  on,  I  don't  know,  a  few  occasions  during 
this  time  period.  He  did  not  work  for  the  campaign,  it's  my  under- 
standing. 

Mr.  GlUFFRA.  What  did  you  speak  to  Mr.  Blair  about  with  regard 
to  Madison  Guaranty? 

Ms.  SCHAFFER.  He  was  interested  in  finding  out  what  I  could  re- 
member about  the  telephone  conversation  that  occurred  between 
Hillary  Clinton  and  myself. 

Mr.  GlUFFRA.  Did  he  indicate  to  you  why  he  was  interested  in 
finding  out  about  the  telephone  conversation  between  yourself  and 
Mrs.  Clinton? 

Ms.  SCHAFFER.  My  understanding  is  it  was  an  effort  to  respond — 
actually,  you  know,  I  think  that  it  was  after  The  New  York  Times 
story  ran. 

Mr.  GlUFFRA.  Do  you  recall  an3rthing  more  about  any  communica- 
tions you  might  have  had  with  Mr.  Blair  about  Madison  during 
1992? 

Ms.  SCHAFFER.  Well,  I'm  sure  it's  possible.  Gosh,  I  don't  know. 
I'm  sure  that  he  discussed  it  with  me  on  more  than  one  occasion. 
I  just  can't — I  mean,  you  know,  it  could  have  been  two  or  three.  I 
don't  want  to  limit  it  here.  I'm  sure  we  talked  about  it. 

Mr.  GlUFFRA.  Did  Mr.  Blair  ever  indicate  to  you  that  he  was 
speaking  to  a  man  named  Sam  Heuer,  who  was  a  lawyer  for  Mr. 
McDougal? 

Ms.  SCHAFFER.  He  might  have. 

Mr.  GlUFFRA.  Do  you  know  Mr.  Heuer? 

Ms.  SCHAFFER.  I'm  acquainted  with  Sam. 

Mr.  GlUFFRA.  Have  you  ever  spoken  to  Mr.  Heuer  about  anything 
having  to  do  with  Madison  or  Mr.  McDougal? 

Ms.  SCHAFFER.  You  mean  since  the  campaign? 

Mr.  GlUFFRA.  At  any  time. 

Ms.  SCHAFFER.  I  don't  think  so. 

Mr.  GlUFFRA.  But  it  was  your  understanding  that  Mr.  Blair  was 
speaking  to  Mr.  Heuer  during  this  1992  period? 
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Ms.  SCHAFFER.  I  don't  know  that  I  knew  that  from  Jim  Blair  or 
Sam  Heuer.  I  knew  there  were  a  lot  of  people  talking  to  a  lot  of 
people  trying  to  get  the  facts  as  to  what  happened,  to  respond. 

Initially,  I  think  the  effort  was  to  respond  to  the  questions  of  the 
reporter.  But  I  think — I  am  not  sure  that  some  of  these  conversa- 
tions didn't  occur  after  the  story  ran  in  attempting  to  continue  to 
respond  to  it. 

Mr.  GlUFFRA.  Did  anyone  indicate  to  you  that  there  was  concern 
about  whether  Mr.  McDougal  might  make  any  allegations  about 
the  Clintons? 

Ms.  SCHAFFER.  Say  that  again. 

Mr.  GiUFFRA.  Did  anyone  indicate  to  you  that  they  were  con- 
cerned in  any  way  that  Mr.  McDougal  might  make  any  allegations 
about  the  Clintons? 

Ms.  SCHAFFER.  I  think  he  already  had. 

Mr.  GlUFFRA.  What  allegations  were  those  that  Mr.  McDougal 
was  making  that  you're  aware  of? 

Ms.  SCHAFFER.  Whatever  The  New  York  Times  story,  the  basic 
thrust  of  the  story  was,  that's  what  I  understood  to  be  the  concern. 

Mr.  GlUFFRA.  After  January  20,  1993,  did  you  speak  to  anyone 
at  the  White  House  about  Madison  Guaranty? 

Ms.  SCHAFFER.  After  when? 

Mr.  GlUFFRA.  After  January  20,  1993,  did  you  speak  to  anyone 
at  the  White  House  about  Madison  Guaranty? 

Ms.  SCHAFFER.  Myself? 

Mr.  GlUFFRA.  Yes.  Did  you  ever  speak  to  Mr.  Lindsey,  for  exam- 
ple, about  Madison  Guaranty? 

Ms.  SCHAFFER.  I  don't  think  Bruce  and  I  talked  about  it. 

Mr.  GlUFFRA.  You  don't  think  you  ever  spoke  to  Mr.  Lindsey  dur- 
ing 1993  or  1994  about  Madison  Guaranty? 

Ms.  SCHAFFER.  I  may  have  talked  to  Bruce.  I  talked  to  so  many 
people  during  this  time,  I  can't  remember  a  specific  conversation. 
But  it  is  entirely  possible  I  talked  to  Bruce  in  an  effort  to  get  the 
information  to  him,  get  the  facts  to  him  about  what  did  happen. 
The  whole  question  had  come  up  again,  and  they  were  attempting 
to  respond  to  the  question.  So  it's  entirely  possible  I  was  asked  by 
him  directly  for  some  information.  I  just  don't  know.  It  wasn't  of 
any  consequence  to  me  that  he  asked. 

The  Chairman.  Could  you  suspend  for  just  a  moment? 

We've  gone  over  the  15  minutes.  I  don't  know.  Do  you  have  much 
longer  to  go  on  this  line?  With  the  acquiescence — or,  we'll  yield  to 
Senator  Sarbanes  at  this  point.  Then  you  can  pursue  it  thereafter. 

Senator  Sarbanes.  Why  don't  we  finish  up. 

Mr.  GlUFFRA.  Ms.  Schaffer,  do  you  recall  speaking  to  anyone 
named  Neil  Eggleston,  who  was  an  Associate  White  House  Counsel 
during  1993  and  1994? 

Ms.  Schaffer.  No. 

Mr.  GlUFFRA.  Do  you  know  who  Neil  Eggleston  is? 

Ms.  Schaffer.  I  saw  him  here  last  week. 

Mr.  GlUFFRA.  Would  it  be  your  best  recollection  you  might  have 
spoken  to  at  the  White  House  during  1993  or  1994  about  Madison 
Guaranty  would  have  been  Bruce  Lindsey? 

Ms.  Schaffer.  Probably. 
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Mr.  GlUFFRA.  Do  you  think  you  might  have  spoken  to  Mr.  Ken- 
nedy, Wilham  Kennedy? 

Ms.  SCHAFFER.  Bill  Kennedy?  No. 

Mr.  GlUFFRA.  How  about  President  Clinton  himself? 

Ms.  ScHAFFER.  About  the  fact  of  Madison  Guaranty? 

Mr.  GlUFFRA.  Anything  having  to  do  with  Madison  Guaranty. 
The  fact  that  you  were  the  Arkansas  Securities  Commissioner  dur- 
ing 1985,  1986,  1987. 

Ms.  SCHAFFER.  Yes,  I'm  sure  he  mentioned  it  to  me. 

Mr.  GlUFFRA.  What  do  you  recall  about  any  conversations  that 
you  had  with  President  Clinton?  Let  me  start  at  the  beginning.  Do 
you  recall  specifically  when  you  might  have  spoken  to  President 
Clinton  about  anything  having  to  do  with  Madison  Guaranty  dur- 
ing 1993  or  1994? 

Ms.  SCHAFFER.  Well,  in  1993,  it  could  have  been,  probably  was, 
because  it  would  have  been  very  few  occasions  when  I  would  have 
seen  him.  But  it  is  possible  that  it  was — I  know  my  husband  and 
I  sometime  in  1993,  I  can't  remember  exactly  when,  went  to  the 
White  House.  We  attended  a  movie,  you  know.  The  movie  room 

Mr.  GlUFFRA.  The  screening  room  at  the  White  House? 

Ms.  SCHAFFER.  Right.  We  were  invited  by  a  mutual  friend  of  ours 
and  the  President's  to  come. 

Mr.  GlUFFRA.  Who  was  the  mutual  friend? 

Ms.  SCHAFFER.  Paul  Berry. 

Mr.  Chertoff.  Who  is  Paul  Berry? 

Ms.  SCHAFFER.  He's  an  Arkansan  who  works  in  Washington. 

Mr.  GlUFFRA.  Who  else  was  present  during  this  movie? 

Ms.  SCHAFFER.  I  don't  know,  30  people  or  so. 

Mr.  Chertoff.  Do  you  recall  approximately  when  it  was  you  at- 
tended this  movie  at  the  White  House? 

Ms.  SCHAFFER.  Well,  I  don't  come  to  Washington  very  often.  I 
think  it  was  in  January — it  would  be  January  1994. 

Mr.  GlUFFRA.  What  do  you  recall  the  President  saying  to  you 
about  Madison  Guaranty  in  January  1994? 

Ms.  SCHAFFER.  That  he  was  sorry.  He  apologized  to  me  about 
what  had  happened  to  me,  that  he  felt  badly  about  all  that  I  had 
been  put  through  because  of  it,  and  was  sorry  to  see  that  happen. 

Mr.  GlUFFRA.  Did  he  ask  you  any  questions  having  anything  to 
do  with  what  you  might  have  done  as  Arkansas  Securities  Commis- 
sioner during  the  1980's  with  regard  to  Madison  Guaranty? 

Ms.  SCHAFFER.  No.  He  didn't  talk,  we  did  not  talk  about  the  sub- 
stance of  the  matter.  He  apologized  to  me  for  what  had  happened. 

Mr.  GlUFFRA.  Did  he  in  any  way  indicate  to  you  that  he  thought 
you  had  done  a  good  job  in  the  campaign  with  regard  to  responding 
to  press  inquiries  about  Madison  Guaranty? 

Ms.  SCHAFFER.  Did  he  tell  me  that? 

Mr.  GlUFFRA.  Did  he  indicate  to  you  in  any  way  that  he  thought 
you  had  done  a  good  job  with  regard  to  responding  to  press  inquir- 
ies about  Madison  Guaranty? 

Ms.  SCHAFFER.  No,  no.  He  told  me  he  was  sorry. 

Mr.  GlUFFRA.  No  further  questions. 

The  Chairman.  Mr.  Chertoff,  do  you  have  any  follow-up? 

Mr.  Chertoff.  Just  a  couple,  Mr.  Chairman. 
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Mr.  Handley,  am  I  correct — this  issue  in  the  spring  of  1985  re- 
garding permission  to  issue  preferred  stock  for  Madison  Savings  & 
Loan  was  the  first  time  that  came  up  in  Arkansas? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  How  many  times  since  then  have  the  savings  and 
loans  sought  to  issue  preferred  stock  in  Arkansas,  let's  say  during 
the  next  couple  of  years,  through  the  balance  of  1985-1986? 

Mr.  Handley.  None.  But  we  have  lost  a  lot  of  savings  and  loans 
due  to  the  mergers  and  liquidations. 

Mr.  Chertoff.  So  your  answer  is  "none?" 

Mr.  Handley.  Right. 

Mr.  Chertoff.  This  was  the  only  one? 

Mr.  Handley.  Right. 

The  Chairman.  Prior  to  1985,  did  you  know  of  any  savings  and 
loan  in  Arkansas  that  applied  for  the  issuance  of  preferred  stock 
to  recapitalize? 

Mr.  Handley.  No. 

The  Chairman.  How  long  have  you  been  there? 

Mr.  Handley.  Since  1969. 

The  Chairman.  So  from  1969  through  the  1985-1986,  you're  not 
aware  of  any  savings  and  loan  attempting  to  issue  preferred  stock? 

Mr.  Handley.  No.  None  has. 

The  Chairman.  This  was  novel,  wasn't  it? 

Mr.  Handley.  Well,  the  Fed  started  doing  it 

The  Chairman.  Please  do  not  direct  how  I  pose  questions. 

Now,  let  me  ask  you.  This,  indeed,  was  the  first  time  permission 
was  asked 

Mr.  Handley.  For  a  State-chartered  savings  and  loan?  Yes. 

The  Chairman.  So,  are  you  an  attorney? 

Mr.  Handley.  No,  I'm  an  accountant. 

The  Chairman.  Did  Mr.  Brady  express  any  concern  to  you? 

Mr.  Handley.  I  never  talked  to  Mr.  Brady  about  it. 

The  Chairman.  As  it  related  to  this  matter? 

Mr.  Handley.  Right. 

The  Chairman.  You  never  had  any  conversation  with  Mr.  Brady? 

Mr.  Handley.  No,  I  didn't. 

The  Chairman.  Were  you  aware  that  Mr.  Brady  had  a  different 
opinion? 

Mr.  Handley.  No. 

The  Chairman.  You  were  not  aware? 

Mr.  Handley.  I  was  not  aware. 

The  Chairman.  And  you  were  not  aware,  nor  did  he  tell  you  that 
he  thought  you  should  seek  the  counsel  of  the  State's  Attorney 
General? 

Mr.  Handley.  He  didn't  tell  me  that.  I  wasn't  aware  of  that. 

The  Chairman.  How  did  this  come  to  your  attention? 

Mr.  Handley.  That  he  disagreed? 

The  Chairman.  No,  the  question  relating  to  the  issuance  of  pre- 
ferred stock  by  Madison. 

Mr.  Handley.  I  returned  a  phone  call  to  a  Madison  employee  in 
the  first  part  of  April  named  Fitzhugh. 

The  Chairman.  Somebody  called  you  in  April?  Who? 
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Mr.  Handley.  His  name  was  Fitzhugh.  He  was  an  employee  of 
Madison.  He  was  talking  about  issuing  preferred  stock,  and  wanted 
to  know  if  he  had  to  make  an  application  or  what  he  had  to  do. 

The  Chairman.  You  brought  this  up  to  Ms.  Schaffer? 

Mr.  Handley.  I  wrote  a  memo  telling  Beverly  and  Nancy  that 
that  occurred.  I  told  Mr.  Fitzhugh  that  he  should  write  a  letter  set- 
ting forth  that,  and  a  request  that  we  approve  that  issue. 

The  Chairman.  The  next  time  you  received  anything  on  that 
matter,  would  it  be  fair  to  say,  was  when  you  received  the  letter 
from  the  Rose  Law  Firm  from  Mrs.  Clinton? 

Mr.  Handley.  Yes,  the  April  30th  letter. 

The  Chairman.  Mr.  Brady,  when  did  you  commence  working  for 
the  Securities — the  State  Home  Loan  Bank  Board?  Is  that 

Mr.  Brady.  Well,  I  work  for  the  State  Securities  Department. 
But  the  Securities  Commissioner  wears  several  hats,  and  one  of 
them  was  Savings  and  Loan  Supervisor  or  whatever. 

The  Chairman.  When  did  you  start  working  for  the  Commission? 

Mr.  Brady.  Well,  just  a  moment.  I  don't  want  to  misstate. 

February  1979  through  April  1986. 

The  Chairman.  Is  it  fair  to  say  that  you  have  never  experienced 
a  request  of  an  application  before  the  Commission  to  issue  pre- 
ferred stock  on  behalf  of  a  State-chartered  S&L? 

Mr.  Brady.  Yes,  sir.  This  is  the  only  time  I  know  of  that  that 
issue  came  up. 

The  Chairman.  So  it  was  a  novel  issue  when  it  came  to  you.  Is 
that  correct? 

Mr.  Brady.  Yes,  sir. 

The  Chairman.  How  did  it  come  to  your  attention? 

Mr.  Brady.  Ms.  Bassett  gave  me  the  memo  in  there.  There's  a 
copy  someplace.  She  has  a  note  up  there.  It  says,  "Brady — Please 
review  and  draft  reply  to  Hillary.  May  6,  1985." 

The  Chairman.  I  see.  You  reviewed  it  and  you  drafted  a  reply? 

Mr.  Brady.  I  don't  know  that  I  drafted  a  reply. 

The  Chairman.  You  drafted  a  memo? 

Mr.  Brady.  In  my  recollection,  I  drafted  or  would  have  drafted 
a  memo  explaining  my  objection  to  the  plan.  The  fact  was  that  I 
was  not  sure  that  that  was  permissible,  as  the  Rose  Firm  was — 
as  I  say,  that  memo  has  never  shown  up.  I  don't  know  who  has  it 
or  had  it  or  what.  But  I'm  sure  I  sent  it,  and  she  disagreed  with 
me,  as  I  said  earlier  today. 

The  Chairman.  After  you  made  your  report  or  your  memo  or 
your  recommendation,  you're  sure  you  disagreed — and  by  the  way, 
you  did  have  an  opportunity  to  review  the  Rose  memo? 

Mr.  Brady.  I  did  see  that.  That  was  handed  to  me. 

The  Chairman.  After  you  indicated  the  questions  that  you 

Mr.  Brady.  Those  are  questions  of  Nancy  Jones,  that  1,  2,  3,  4 
on  the  thing  that's  on  the  screen  here.  Those  are  Ms.  Jones'  ques- 
tions. 

The  Chairman.  Those  are  Ms.  Jones'  questions. 

Did  you  have  occasion,  then,  to  speak  to  other  members  of  the 
Commission,  or  other  staffers  or  other  people,  with  regard  to  your 
opinion? 

Mr.  Brady.  In  looking  through  my  deposition  I  assumed,  I  guess 
improperly,  that  I  had  spoken  to  Charles  about  it  or  to  Ms.  Jones. 
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The  Chairman.  Why  do  you  say  you  assumed? 

Mr.  Brady.  I  would  normally  have  said  something  about  this 
memo.  But  if  I  don't  remember  it,  I  guess  I  didn't. 

The  Chairman.  In  your  normal  course  of  business,  would  you 
have  then  discussed  this  with  Charles  or  some  others?  I  mean,  Ms. 
Schaffer  came 

Mr.  Brady.  Not  really.  It  was  asking  for  a  legal  opinion,  and 
they  were  accountants.  But  I  might  have  discussed  it. 

The  Chairman.  And  that  was  your  legal 

Mr.  Brady.  Yes. 

The  Chairman.  Who  asked  you  for  the  legal  opinion? 

Mr.  Brady.  Ms.  Bassett.  I  mean,  she  asked  me  to  sign  off  on  a 
memo  that  the  Rose  Firm  had  sent  over,  saying  their  suggested 
reply  was  it's  permissible. 

The  Chairman.  Your  reply,  as  you  have  testified  previously  and 
indicated  in  your  deposition,  was  that  you  felt  they  should  go  to  the 
Attorney  General.  This  was  a  novel  question,  wasn't  it? 

Mr.  Brady.  It  was  a  novel  question,  and  it  would  protect  the 
Commissioner.  She  could  rely  on  the  Attorney  General's  decision  as 
to  whether  it  was  permissible  or  not,  and  not  involve  herself. 

The  Chairman.  Mr.  Handley,  you're  not  an  attorney,  are  you? 

Mr.  Handley.  No. 

The  Chairman.  You  had  never  had  occasion  to  research  this  pre- 
viously, had  you? 

Mr.  Handley.  No. 

The  Chairman.  How  did  you  reach  this  conclusion  that  this 
should  be  done?  What  was  your  basis? 

Mr.  Handley.  Initially  I  had  a  question  about  it.  There's  a  memo 
in  here  that  I  wrote  to  Beverly  and  Nancy  that  said  our  Act  only 
speaks  of  permanent  capital  stock,  not  preferred  stock.  So  I  said  I 
think  we  should  get  a  legal  opinion  on  this,  whether  it  should  be 
done.  If  we  can  do  it,  I  think  we  can  do  it  under  the  "Wild  Card 
Provision."  That  provision  in  our  Act  says  that  a  State  charter  can 
do  anything  that  a  Federal  savings  and  loan  can  do.  So  initially  I 
had  concerns  about  it,  but  after  talking  to  Nancy  and  Beverly 

The  Chairman.  Who  is  Nancy? 

Mr.  Handley.  Nancy  Jones. 

The  Chairman.  Yes. 

Mr.  Handley.  She  was  the  Chief  Examiner  at  the  time. 

The  Chairman.  She  was  the  Chief  Examiner? 

Mr.  Handley.  My  immediate  supervisor. 

The  Chairman.  Was  she  an  attorney? 

Mr.  Handley.  No,  she  was  an  accountant. 

The  Chairman.  She  was  an  accountant.  And  to  the  best  of  your 
knowledge,  she  had  never — well,  you  had  been  there  since  1969? 

Mr.  Handley.  Yes. 

The  Chairman.  This  is  the  first  time  you  ever  received  a  request 
for  this  kind  of  treatment.  Is  that  true? 

Mr.  Handley.  That's  right. 

The  Chairman.  What  did  she  base  it  on?  Did  she  go  to  the  Attor- 
ney General,  do  you  know? 

Mr.  Handley.  I  don't  know.  I'm  sure  she  didn't.  This  note  that's 
on  the  screen  is  her  reply. 


701 

The  Chairman.  Yes,  I  see  that.  "The  problem,  not  addressed  by 
the  Rose  Firm,  is  the  Non-Voting  portion.  I  don't  know  if  'Capital 
Notes'  authorized  under  Federal  statute  is  non-voting,  but  the  pre- 
ferred stock  is  a  similar  debt/equity  instrument." 

I  mean,  did  she  have  the  legal  background  to  give  you — you 
didn't  rely  on  this.  You  went  to  the  legal  officer.  Do  you  recall  Mr. 
Brady's  memo?  He  says  he  thought  you  would  have  discussed  this. 

Mr.  Handley.  I  have  never  talked  to  Bill  or  seen  him  about  this. 

The  Chairman.  Now,  Ms.  Schaffer,  this  was  an  unusual  request 
then,  wasn't  it? 

Ms.  Schaffer.  No,  it  was  not  an  unusual  request. 

The  Chairman.  Well,  look.  Here  is  a  memo,  and  if  you  want  to 
interpret  the  memo — this  was  the  first  time  the  Commission  had 
ever  received  such  a  request,  to  your  knowledge.  Were  you  aware 
of  any  similar  requests  made  by  a  State-chartered,  Federally-in- 
sured institution  to  be  authorized  to  issue  preferred  stock? 

Ms.  Schaffer.  I  had  to  make  decisions  like  this  everyday  on 
questions  of  interpretation,  on  matters  that  hadn't  been  done  pre- 
cisely that  way  before. 

The  Chairman.  But  this  is  the  first  time  you  had  ever  received 
such  a  request? 

Ms.  Schaffer.  That's  too  broad  for  me.  That's  too  broad  a  state- 
ment. 

The  Chairman.  Let  me  try  to  narrow  it.  When  did  you  become 
Commissioner? 

Ms.  Schaffer.  In  January  1985. 

The  Chairman.  Well,  prior  to  this  letter,  and  any  feedback,  Mr. 
Handley  indicated  to  you  that  someone  from  Madison  Bank  had 
inquired  about  the  issuance  of  preferred  stock.  Had  you  ever  re- 
viewed the  legal  implications  with  regard  to  permitting  a  State- 
chartered  institution  to  offer  or  sell  preferred  stock? 

Ms.  Schaffer.  Until  March? 

The  Chairman.  Until  this  inquiry  came  to  you.  This  question 
was  unique,  right?  It  had  never  been  raised  before? 

Ms.  Schaffer.  It  hadn't  been  decided  prior,  I  think. 

The  Chairman.  Isn't  this  the  first  time,  indeed,  that  an  applica- 
tion or  the  question  of  whether  such  a  proposal  was  legal — whether 
involving  Madison  or  another  State  savings  and  loan — had  been 
raised? 

Ms.  Schaffer.  Yes. 

The  Chairman.  It  was  the  first  time,  so  it  was  unique. 

Ms.  Schaffer.  It  was  the  first  time,  I'll  agree  with  that. 

The  Chairman.  Obviously  if  something  hadn't  taken  place  before, 
it  certainly  wasn't  the  custom  or  the  practice.  And,  it  was  the  first 
time.  As  a  matter  of  fact,  are  you  aware  of  any  other  similar  re- 
quest to  the  Commission  after  that  one? 

Ms.  Schaffer.  Pardon  me? 

The  Chairman.  Did  any  other  application  requesting  similar 
treatment  ever  come  before  the  Commission? 

Ms.  Schaffer.  I  believe  there  was  a  savings  and  loan  in  Arkan- 
sas, a  State-chartered  savings  and  loan,  in  1990  or  at  some  point — 
and  I  don't  know  what  year — but  it  did  issue  preferred  stock. 

The  Chairman.  Ms.  Schaffer,  this  was  unprecedented,  wasn't  it? 

Ms.  Schaffer.  What  was  unprecedented? 
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The  Chairman.  This  request  to  issue  preferred  stock.  It  was  un- 
precedented. It  had  never  been  asked  before.  It  was  unique.  Isn't 
that  true? 

Ms.  SCHAFFER.  The  question  had  never  been  interpreted.  I  mean, 
the  issue,  the  question  of  whether  State  law  prohibited  or  author- 
ized issuance  of  preferred  stock  had  not  been  decided. 

The  Chairman.  So  this  is  the  first  time  it  had  ever  come  up.  It 
was  unprecedented.  It  was  unique. 

Ms.  ScHAFFER.  It's  the  first  time  that  it  had  been  decided,  as  far 
as  I  know,  or  interpreted  by  the  department. 

The  Chairman.  Had  you  ever  made  a  ruling?  Had  the  Commis- 
sion ever  made  a  determination  prior  to  that  with  respect  to  the 
issuance  of  preferred  stock  one  way  or  the  other? 

Ms.  ScHAFFER.  The  department? 

The  Chairman.  Yes. 

Ms.  SCHAFFER.  No.  We  were  charged  with  interpreting  our  own 
laws. 

The  Chairman.  But  the  question  had  never  come  before,  isn't 
that  right?  This  is  the  first  time. 

Ms.  SCHAFFER.  Right. 

The  Chairman.  Others — not  you  or  me — have  characterized  this 
as  routine.  Indeed,  what  was  Mr.  Brady's  position  at  the  time  with 
the  Commission?  What  was  your  position,  Mr.  Brady? 

Mr.  Brady.  Staff  attorney. 

The  Chairman.  You  were  the  staff  attorney.  Would  the  Commis- 
sion regularly  approach  you  for  legal  opinions  on  matters  similar 
to  this  matter  related  to  securities  issues? 

Mr.  Brady.  While  I  was  there,  there  was  often  more  than  one  at- 
torney that  opinions  would  be  requested  of. 

The  Chairman.  By  the  way,  did  you  discuss  this  with  other  staff 
attorneys  or  just  with  Ms.  Schaffer? 

Mr.  Brady.  I  don't  believe  there  were  other  staff  attorneys  on 
board  at  that  time. 

The  Chairman.  You  were  the  only  staff  attorney? 

Mr.  Brady.  I  believe  so. 

The  Chairman.  Ms.  Schaffer,  so  you  went  to  Mr.  Brady  for  his 
expertise.  He  was  the  staff  attorney.  You  assigned  him  this.  Is  that 
correct? 

Ms.  Schaffer.  He  was  the  only  attorney  on  the  staff,  and  I 
asked  him  to  draft  the  letter.  Had  I  had  an  attorney  on  the  staff 
that  I  had  hired,  in  whom  I  had  confidence  and  could  delegate 
something  to  in  confidence,  send  it  out  that  way,  that's  the  way  it 
would  have  been  done.  That's  the  way  it  would  have  been  handled. 

The  Chairman.  You  would  go  to  your  staff  attorney  and  ask  him? 

Ms.  Schaffer.  If  I  had  confidence  in 

The  Chairman.  Good.  By  the  way,  again,  the  purpose  of  this — 
because  this  is  the  first  time  I've  heard  it  rumored  that  there  was 
no  similar  request  which  resulted  in  an  initial  alternative  response. 
We  understand  that  they  never  did  go  forward.  But  this  was 
unique,  and  I  think  that  the  American  people  have  been  told  that 
this  wasn't  an3^hing  unusual.  Indeed,  in  the  State  of  Arkansas, 
this  was  a  unique  request. 

Therefore,  I  don't  think  it's  unreasonable  when  we  find  out  the 
Rose  Law  Firm,  and  Mrs.  Clinton  made  a  call,  sent  a  letter,  for 
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people  to  say,  "Well,  what  do  you  think?  Why  is  it?"  You  knew,  ob- 
viously, who  Mrs.  Clinton  was,  right? 

Ms.  SCHAFFER.  Obviously. 

The  Chairman.  She  was  married  to  the  Governor. 

Ms.  SCHAFFER.  And  she  was  a  partner  in  the  Rose  Law  Firm. 

The  Chairmam.  But  the  Grovernor  appointed  you,  whether  as  a 
result  of  his  relationship  with  your  brother,  you  knew  that.  You 
knew  that  this  was  the  first  time  this  request  had  ever  come  in. 
It  was  indeed  impressive.  Is  that  correct? 

Ms.  SCHAFFER.  I  did  not  spend  nearly  as  much  time  thinking 
about  it  as  everybody  else. 

The  Chairman.  I'd  like  to  attempt  to  deal  with  something.  It's 
been  an  impression  that's  been  put  out — not  by  yourself,  although 
you've  commented  too,  as  it  related  to  this  whole  situation  of  when 
you  can  close  a  bank  down  and  when  you  can't  close  a  bank  down. 

I  have  just  received,  for  the  first  time,  a  copy  of  the  Act  1043  of 
1985  and  Act  45  of  1987.  It  deals  with  the  ability  and  the  powers 
of  the  State  banking  regulator. 

Pursuant  to  that,  I've  been  advised  that  as  of  1985,  that  your 
title  was  Commissioner? 

Ms.  SCHAFFER.  Yes. 

The  Chairman.  Banking  Commissioner? 

Ms.  Schaffer.  No,  Arkansas  Securities  Commissioner. 

The  Chairman.  But  weren't  the  State-chartered  banks  under 
your  control? 

Ms.  Schaffer.  No,  State-chartered  savings  and  loans. 

The  Chairman.  Until  today,  it  has  been  repeated  that  you  had 
no  authority  to  do  anything,  that  you  needed  the  Federal  Home 
Loan  Bank  Board  and  the  Federal  authorities  to  enter  into  an 
agreement. 

I  have  been  told  that  the  law  as  it  still  exists  gave  you  the  au- 
thority to  close  that  bank,  and  that  notwithstanding  even  a  State 
institution  or  State  superintendent — or  Commissioner,  as  in  your 
case — ordering  a  bank  to  be  shut  down,  that  the  Federal  people 
would  still  be  responsible  for  paying  back  the  depositors.  Isn't  that 
the  case? 

Ms.  Schaffer.  If  they  agreed  to  accept  the  receivership. 

The  Chairman.  They  didn't  have  to  take  the  institution  into  re- 
ceivership. You  had  the  ability  to  close  them,  and  that  indeed  they 
were,  pursuant  to  FSLIC,  responsible  for  paying  back  those  deposi- 
tors. Isn't  that  true? 

Ms.  Schaffer.  In  theory,  that's  the  way  it  should  have  worked. 
But  we  know  that's  not  how  it  worked. 

The  Chairman.  Ms.  Schaffer,  if  you  know  someone's  a  rogue  and 
a  scoundrel,  and  is  doing  the  kinds  of  things  that  that  board  out- 
lined at  the  meeting  in  Texas,  that  you  attended — you  did  have  the 
ability  to  close  him  down. 

Ms.  Schaffer.  I  have  never  said  we  didn't  have  the  statutory 
authority. 

The  Chairman.  I  think  it's  been  indicated  that  was  not  the  case. 

Ms.  Schaffer.  Not  by  me.  I  will  stipulate  that  we  had  the  statu- 
tory authority.  We  had  to  go  through  certain  steps  to  do  that,  and 
it  had  to  be  tendered  to  the  FSLIC,  and  the  grounds  had  to  be 
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proved  in  a  court  proceeding.  So  all  of  that,  that  statutory  grounds 
existed  for  a  receivership. 

The  Chairman.  I  just  wanted  to  put  the  situation  in  context.  I 
have  no  further  questions. 

Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Schaifer,  what  did  the  Federal  regulators 
say  to  you  about  Madison?  You  consistently  followed  their  advice, 
did  you  not,  or  their  counsel? 

Ms.  SCHAFFER.  I  did. 

Senator  Sarbanes.  I  take  it  the  Chairman  is  suggesting  that  you 
would  have  had  to  show  they  were  insolvent  in  order  to  close  them 
down? 

Ms.  SCHAFFER.  We  would  have  had  to  have  proof  that  they  were 
insolvent,  there  was  a  substantial  dissipation  of  assets,  and/or — I 
think  the  other  ground  might  be  operating  in  an  unsafe  and  un- 
sound condition.  Those  grounds  would  have  to  be  proved  in  a  court 
proceeding.  The  institution  would  have  to  be  tendered  to  the 
FSLIC. 

In  other  words,  they  would  have  to  agree  in  that  court  proceed- 
ing, appear  in  that  court  proceeding,  and  accept  the  institution.  I 
had  been  told  on  several  occasions  in  1985,  with  other  institutions, 
that  they  weren't  prepared  to  accept  institutions  at  this  time  like 
our  small  institutions.  They  had  Texas  institutions  waiting  to  be 
closed,  and  no  money.  The  active  policy  was  to  delay,  to  do  every- 
thing that's  possible  to  make  sure  that  the  depositors'  money  was 
safe,  but  short  of  closing  the  institution  and  making  the  depositor 
pay  off. 

Theoretically,  we  could  have  ignored  their  advice  to  us,  which 
was,  we  don't  want  an  institution  closed  that  we're  not  ready  to  ac- 
cept, for  all  of  the  reasons  that  make  perfect  sense.  If  you  tender 
the  institution  to  the  FSLIC,  and  they  say,  "We  don't  have  time 
and  we  don't  have  money,"  the  very  next  thing  that's  going  to  hap- 
pen in  1985  when  the  general  public  isn't  aware  that  their  deposits 
may  not  be  safe,  there's  a  run  on  the  institution.  Not  just  that  one, 
but  every  other  one. 

Because  as  far  as  I  know,  in  1985,  there  was  no  general  discus- 
sion in  the  press,  and  common  knowledge  certainly  didn't  exist  the 
way  it  did  later  in  the  1980's,  that  their  money  was  not  really  safe. 

Senator  Sarbanes.  So  if  you  had  moved  in  contradiction  to  the 
position  of  the  Federal  people,  it  might  well  have  triggered  a  seri- 
ous financial  situation. 

Ms.  SCHAFFER.  They  were  very  concerned.  They  did  not  want 
us — in  1985,  we  had  a  discussion  with  them  about  another  savings 
and  loan  in  Conway.  I  suggested,  '*Well,  we  can  just  put  them  in 
receivership  without  you,  whether  you  show  up  or  not."  That  was 
a  conversation — Mr.  Faulk  was  involved  with  that  one  as  well.  And 
they  said  very  adamantly  they  did  not  want  that  done;  absolutely 
not,  for  all  of  the  reasons  that  I  have  said  previously  and  have  told 
you  today — because  of  the  panic,  because  of  the  concern,  and  also 
because  it  would  have  been  noticed.  It  would  have  been  a  public 
proceeding.  You  would  have  had  to  prove  the  grounds  at  that  pro- 
ceeding. There  was  no  emergency  acquisition  authority. 


705 

So  unlike  the  Federal  authority,  they  could  go  in,  take  the  insti- 
tution, transfer  it,  and  immediately  go  in  there  without  advance 
notice  to  management  and  take  control. 

Senator  Sarbanes.  You  couldn't  do  that? 

Ms.  SCHAFFER.  We  could  have  done  it  only  after  a  court  proceed- 
ing. 

Senator  Sarbanes.  That's  right.  You'd  have  had  to  go  through 
court  first  in  order  to  do  that. 

Ms.  SCHAFFER.  Right. 

Senator  Sarbanes.  So  you  would  have  had  all  the  repercussions 
of  a  proceeding,  court  action,  before  that  came  about. 

Ms.  SCHAFFER.  We  discussed  that  in  1985,  and  they  had  lost 
their  emergency  acquisition  authority  for  a  period  of  time  in  1985 
under  Garn-St  Germain.  They  explored  the  idea  of  using  State  law 
in  some  cases.  When  they  found  out  that  Arkansas  law  did  not  pro- 
vide for  emergency  acquisition  authority,  they  weren't  interested  in 
that.  We  had  those  discussions  throughout  1985  and  1986. 

Senator  Sarbanes.  Fine. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  So,  to  sum  up,  you  saw  problems  in  the  bank; 
in  that  savings  and  loan  and  other  savings  and  loans  in  the  State 
because  of  the  national  problem  of  real  estate  loans  going  sour  all 
over  the  country  at  this  point,  which  triggered  what  became  the 
S&L  crisis. 

In  the  earlier  stages  of  that,  the  Federal  regulators  who  would 
have  the  obligation  of  paying  off  under  the  Federal  guarantees, 
under  Federal  insurance,  were  essentially  pleading  with  you  not  to 
take  any  action  that  was  not  OKed  by  them,  right? 

Ms.  SCHAFFER.  That's  right.  Plus,  during  the  same  period  of 
time,  they  had  indicated  that  they  were  going  to  find  merger  part- 
ners for  the  institutions  to  have  them  bought  by  larger  savings  and 
loan  institutions. 

Mr.  Ben-Veniste.  They  were  in  the  process  of  looking  for  other 
ways  to  try  to  soften  what  they  saw  coming  down  the  road  in  terms 
of  these  failures. 

Ms.  SCHAFFER.  If  the  savings  and  loan  were  bought  by  another 
savings  and  loan,  and  that  savings  and  loan  then  got  to  use  that 
purchase  as  good  will,  and  they  didn't  have  to  ever  recognize  the 
losses  then  from  the  savings  and  loan  that  was  bought,  then  you 
continued  to  postpone  the  recognition  of  the  losses  that  we  all  know 
eventually  were  recognized. 

Mr.  Ben-Veniste.  One  of  the  other  things  that  the  Federal  regu- 
lators were  proposing — and  I'm  referring  to  the  Federal  Home  Loan 
Bank  of  Dallas'  Supervisory  Bulletin  in  1985,  Preferred  Stock  as 
Regulatory  Net  Worth — it  is  clear  that  under  these  circumstances 
that  were  afflicting  S&L's  throughout  the  country,  one  of  the  things 
that  the  Home  Loan  Bank  Board  was  providing  for  or  recommend- 
ing was  the  issuance  of  preferred  stock.  Is  that  correct? 

Ms.  SCHAFFER.  A  lot  has  been  made  of  the  so-called  effort  to  keep 
Madison  Guaranty  afloat.  And  the  policy  at  the  Federal  level  was 
to  keep  every  institution  afloat.  The  only  way  to  keep  them  afloat 
legitimately  is  to  raise  capital  against  which  losses  can  be  booked, 
and  continue  to  be  able  to  have  that  capital  in  reserve  to  stay 
afloat.  I  mean,  staying  afloat  has  taken  on  a  negative  connotation. 
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But  it  was  most  certainly  what  they  wanted  to  see  happen  in  order 
to  avoid  closing  them  and  making  depositor  payoffs. 

Mr.  Ben-Veniste.  This  was  one  of  the  things  they  were  rec- 
ommending at  this  time  as  the  crisis  loomed  larger  on  the  horizon? 

Ms.  SCHAFFER.  It  was  a  mechanism  for  raising  capital  that  they 
believed  should  be  available  to  other  institutions  looking  for  ways — 
who  couldn't  go  to  the  public  markets — ^to  raise  capital. 

Mr.  Ben-Veniste.  Now,  the  question  has  been  raised  whether  in 
Arkansas,  at  the  time  the  request  came  from  the  Madison  Bank, 
whether  this  was  a  novel  question;  meaning  this  was  the  first  time 
that  you  were  called  upon  to  determine  for  a  State-chartered  S&L 
whether,  in  fact,  preferred  stock  could  be  issued.  Correct? 

Ms.  Schaffer.  Correct. 

Mr.  Ben-Veniste.  When  you  did  that  research,  you  came  to  the 
conclusion  that  it  could  theoretically,  but  that  there  were  require- 
ments imposed  by  Federal  regulations  more  stringent  than  Arkan- 
sas State  regulations  that  would  have  to  be  complied  with  by  Madi- 
son Guaranty  Savings  &  Loan  in  order  for  them  to  be  able  to  go 
forward  with  the  issuance  of  preferred  stock.  Is  that  correct? 

Ms.  Schaffer.  Yes.  The  instrument  itself  would  have  to  have  all 
those  characteristics  that  Charles  has  mentioned,  that  you  were 
mentioning  before.  Obviously,  there  would  be  no  purpose  in  going 
forward,  in  issuing  an  instrument  that  would  not  be  counted  in 
their  regulatory  net  worth.  So,  that  would  be  something  that  was 
examined  at  the  time  they  submitted  the  specific  proposal. 

Mr.  Ben-Veniste.  In  connection  with  Mr.  Handley's  responses 
earlier,  Mr.  Handley,  let  me  direct  your  attention  to  the  issue  of 
how  it  came  to  pass  that  this  was  a  novel  question  in  1985.  Up 
until  the  1980's,  were  State-chartered  S&L's  allowed  to  issue  stock 
at  all? 

Mr.  Handley.  Yes,  ours  were. 

Mr.  Ben-Veniste.  Was  there  a  mutual  versus  stock  regulation? 

Mr.  Handley.  We  have  both.  They  could  be  mutual  associations 
or  stock.  Most  of  ours  were  stock. 

Mr.  Ben-Veniste.  The  issues  that  are  associated  with  the  cre- 
ation of  a  preferred  class  of  stock  were  those  which  came  on  the 
horizon  by  reason  of  the  extraordinary  need  to  raise  capital  that 
was  occasioned  by  the  real  estate  crisis,  in  terms  of  the  real  estate 
market  declining  so  substantially  that  the  value  of  real  estate  loans 
dragged  down  the  ability  of  the  savings  and  loans  to  maintain  the 
appropriate  ratio  of  assets  to  capital.  Correct? 

Mr.  Handley.  Yes.  I  think  it  was  necessitated  by  the  general  bad 
financial  conditions  of  S&L's  in  the  State  that  the  Federal  Home 
Loan  Bank  proposed  regulations  and  pushed  the  issuance  of  pre- 
ferred stock  to  increase  capital. 

Mr.  Ben-Veniste.  Isn't  it  correct  that  in  about  1985,  there  are 
only  about  15  State-chartered  savings  and  loans  in  the  whole  State 
of  Arkansas? 

Mr.  Handley.  That's  right,  we  had  about  14  or  15. 

Mr.  Ben-Veniste.  So  the  idea  that  this  was  the  first,  and  yet 
there  weren't  later  examples  of  preferred  stock  questions  being 
raised,  is  in  part  a  function  of  the  small  number  of  State-chartered 
savings  and  loans  afloat  at  that  time? 

Mr.  Handley.  Yes,  and  they  decreased  substantially  since  then. 
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Mr.  Ben-Veniste.  The  word  "afloat"  then  begins  to  get  modified 
as  the  crisis  deepens,  and  then  most  of  these  institutions  sank — 
is  that  correct — or  were  merged? 

Mr.  Handley.  Most  were  merged. 

Mr.  Ben-Veniste.  So  that  virtually  very  few  remained  in  the 
years  1987  and  so  on. 

Mr.  Handley.  Yes,  today  we  only  have  two  State-chartered. 

Mr.  Ben-Veniste.  Today  you're  down  to  two  State-chartered  sav- 
ings and  loans  in  Arkansas,  which  in  part  I  think  puts  into  context 
the  response  to  the  question  about  whether  it  was  novel,  and  how 
many  other  institutions  were  seeking  the  same  kind  of  consider- 
ation in  the  State  of  Arkansas.  But,  at  the  end  of  the  day,  the  re- 
quirements that  you  applied  to  Madison's  desire  to  issue  preferred 
stock  were  not  met  by  Madison,  correct? 

Mr.  Handley.  That's  right. 

Mr.  Ben-Veniste.  You  gave  them  a  limited  time  period  to  come 
up  and  meet  those  requirements,  correct? 

Mr.  Handley.  Yes. 

Mr.  Ben-Veniste.  No  one  pressured  you,  if  I  understand  it,  to 
relax  those  requirements  on  behalf  of  Madison.  Is  that  correct? 

Mr.  Handley.  That's  correct. 

Mr.  Ben-Veniste.  Then  they  failed  to  meet  the  requirements 
within  the  designated  period.  They  never  even  submitted  an  appli- 
cation, did  they? 

Mr.  Handley.  That's  right. 

Mr.  Ben-Veniste.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

I'm  just  going  to  sum  up  with  a  few  more  questions  myself  on 
this  issue  of  the  Federal  policy. 

Mr.  Handley,  the  Federal  policy  here  was  a  general  Federal  pol- 
icy to  encourage  banks  to  issue  preferred  stock  nationally,  so  that 
they  could  get  more  capital  in  and  firm  up  their  financial  support. 
Right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  But  every  State  has  its  own  laws  that  regulate 
and  control  the  manner  in  which  stock  can  be  issued,  and  tells  you 
whether  or  not  within  a  given  State  stock  can  be  issued  in  pre- 
ferred form  for  a  savings  and  loan.  Right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  And  your  responsibility  was  to  make  sure  that 
whatever  the  Federal  policy  was,  that  what  was  done  in  Arkansas 
met  State  law.  Correct? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Did  you  call  up  the  Federal  Home  Loan  Bank 
Board  to  get  an  opinion  from  them  on  this  unprecedented  issue, 
whether  under  Arkansas  law 

Mr.  Handley.  No,  because  I  was  going  to  make  one  of  the  condi- 
tions when  they  filed  the  specific  ones,  that  they  had  to  meet  the 
conditions  of  the  Federal  people. 

Mr.  Chertoff.  On  the  legal  question  of  whether  under  Arkansas 
law,  preferred  stock  could  be  issued  by  an  institution  like  Madison, 
did  you  solicit  the  advice  of  the  Federal  regulators  about  a  question 
of  Arkansas  law? 
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Mr.  Handley.  No,  I  didn't  think  I  needed  to. 

Mr.  Chertoff.  Because  whatever  the  Federal  poHcy  is,  the  ques- 
tion of  Arkansas  State  law  was  a  separate,  independent  issue  that 
the  Securities  Department  had  to  pass  on  as  a  matter  of  the  State's 
authority.  Right? 

Mr.  Handley.  Yes,  its  general  application. 

Mr.  Chertoff.  Now,  you  first  heard  about  this  from  someone  at 
the  savings  and  loan  itself,  who  gave  you  a  call  and  had  a  discus- 
sion with  you  about  this  in  April,  right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Then  you  got  back  to  them  and  you  said,  'We 
need  a  formal  submission,  something  in  writing  with  documenta- 
tion in  it  and  argument,  and  then  we'll  consider  it."  Right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  You  got  that  on  April  30th,  when  you  had  the  let- 
ter from  the  Rose  Law  Firm  addressed  to  you,  right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  We  have  seen  other  documents  that  indicate  that 
you  sent  a  memo  to  Ms.  Schaffer  and  to  Nancy  Jones,  attached  a 
copy  of  the  April  30th  letter — it's  dated  May  6th — and  you  set  forth 
your  analysis  and  your  understanding  of  the  issue,  right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  This  is  RLF  13185.  We  are  going  to  put  it  up.  I 
don't  know  if  you  have  seen  this  yet.  It  ties  right  in  to  what  the 
Chairman  was  asking  you  a  few  minutes  ago  about  exactly  the  way 
in  which  this  was  handled.  You  are  not  a  lawyer,  Mr.  Handley, 
right? 

Mr.  Handley.  No. 

Mr.  Chertoff.  We're  going  to  make  sure  you  get  a  copy  of  this. 
It's  from  Charles.  You  are  Charles? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  It's  your  handwriting? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  The  letter  that's  attached  of  April  30th  you  know 
to  be  the  Rose  Law  Firm  letter  to  you  that  sets  forth  the  argument 
in  favor  of  doing  this  under  Arkansas  law? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  It's  dated  May  6th. 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  You  say  in  the  letter,  "Perhaps  one  of  our  attor- 
neys should  review  the  matter  and  issue  a  legal  opinion  regarding 
such,  and  advise  the  Rose  Firm  and  Madison."  Right? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  That  was  your  position  on  May  6th? 

Mr.  Handley.  Yes. 

Mr.  Chertoff.  Now,  Mr.  Brady,  you  also  had  a  position  after 
April  30th,  after  this  letter  from  the  Rose  Law  Firm  was  received, 
that  the  Attorney  General's  office  ought  to  issue  a  legal  opinion,  if 
that  right? 

Mr.  Brady.  Yes,  sir. 

Mr.  Chertoff.  We  don't  have  that  memo,  but  you  remember 
that  was  your  position,  right? 

Mr.  Brady.  Yes,  sir. 


709 

Mr.  Chertoff.  And  Ms.  Jones  in  her  memo,  also  dated  May  6, 
1985,  raises  a  further  question  on  item  number  3  about  the  prob- 
lem not  addressed  by  the  Rose  Firm  is  the  non-voting  portion  of  the 
stock,  which  is  what  makes  it  preferred. 

So  may  I  ask  you,  Ms.  SchafFer,  whether  you  believe  you  got  the 
note  from  Mr.  Handley  that's  addressed  to  you  and  Nancy? 

Ms.  SCHAFFER.  I'm  sure  I  did.  This  is  why  I  talked  to  him. 

Mr.  Chertoff.  And  you  must  have  gotten  the  note  from  Nancy 
in  which  she  indicated  on  May  6th  what  her  views  were,  right? 

Ms.  SCHAFFER.  Right. 

Mr.  Chertoff.  So  the  state  of  play,  as  I  understand  it  on  May 
6,  which  is  7  days  after  the  April  30th  letter  was  received,  is  that 
Mr.  Handley,  you  have  committed  to  writing  the  fact  that  there 
should  be  an  attorney  opinion  on  this.  You're  not  an  attorney.  Mr. 
Brady,  you  have  expressed  the  opinion  that  the  Attorney  General 
ought  to  offer  an  opinion  on  this  novel  issue.  You  are  an  attorney. 
And  Ms.  Jones,  who's  not  an  attorney,  indicates  there's  a  further 
problem  that's  not  addressed  by  the  Rose  Firm. 

Now,  what  is  interesting  about  all  of  this — and  there's  nothing 
wrong  with  having  debate  like  this — is  that  April  30th  is  when  the 
first  documentation  comes  in.  As  of  May  6th,  you,  Mr.  Brady,  and 
you,  Mr.  Handley,  are  saying  we  need  separate  attorney  opinions. 
On  May  14th,  however,  without  getting  an  opinion  from  the  Attor- 
ney General,  and  without  getting  an  unqualified  opinion  from  Mr. 
Brady,  Ms.  Schaffer,  you  send  out  a  letter  saying  that  you  agree 
with  the  analysis. 

But  most  interesting  of  all  is  your  conversation  with  Hillary  Clin- 
ton in  which,  as  you  have  testified,  you  expressed  to  her  that  you 
were  comfortable  with  this  concept,  didn't  come  on  May  14th.  It 
didn't  come  on  May  6th.  It  didn't  even  come  on  April  30th.  It  came 
on  April  29th,  because  we  know  that  from  the  indisputable  billing 
records. 

Ms.  Schaffer.  Well 

Mr.  Chertoff.  Let  me  finish,  Ms.  Schaffer,  and  then  you  can 
comment. 

So,  Mr.  Handley,  while  you  were  saying  on  May  6th  we  needed 
an  attorney  review;  Mr.  Brady,  while  you  were  saying  in  early  May 
we  need  to  have  an  Attorney  General  review;  while  Ms.  Jones  was 
tr3dng  to  figure  out  what's  going  on  on  May  6th — even  before  the 
April  30th  letter  had  come,  Ms.  Schaffer,  you  had  had  the  con- 
versation on  April  29th  with  Mrs.  Clinton,  in  which  you  indicated 
that  you  had  reached  a  comfort  level  with  the  views  that  this  was 
OK  as  a  first  step.  I  understand  it  wasn't  a  completed  issue,  but 
this  was  OK  as  a  first  step. 

Now,  I  just  want  to  make  sure  that  we  don't  have  another  phone 
call  in  here,  Ms.  Schaffer.  You  have  testified  at  length  that  you  had 
one  conversation  with  Hillary  Clinton,  right? 

Ms.  Schaffer.  If  the  billing  records  are  indisputable,  as  far  as 
I  know.  I  don't  agree  that  they  are,  but 

Mr.  Chertoff.  You  think  they're  disputable? 

Ms.  Schaffer.  I  don't  know  that  the  billing  records  are  indis- 
putable. I'm  saying  I'm  willing  to  accept  that  may  have  occurred 
on  that  date.  I  don't  know. 

Mr.  Chertoff.  But  you  know  you  had  one  conversation  with  her. 
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Ms.  SCHAFFER.  If  the  billing  records  are  indisputable,  and  it  only 
shows  one  conversation,  then  there's  one  conversation. 

Mr.  Chertoff.  You  only  testified  about  one  conversation,  and 
you  were  asked  earlier  today  how  many  conversations,  and  you 
said  repeatedly  one  conversation. 

Ms.  SCHAFFER.  Is  there  a  question? 

Mr.  Chertoff.  My  question  to  you  is,  would  you  agree  with  me 
that  your  conversation  occurred  on  April  29th,  and  that  your  con- 
versation with  Mrs.  Clinton,  in  which  you  expressed  the  comfort 
level,  preceded  all  of  this  analysis  and  all  of  this  discussion  of  Mr. 
Handley  saying  you  need  a  legal  opinion,  Mr.  Brady  saying  you 
need  a  legal  opinion — but  even  before  they'd  gotten  the  letter  from 
the  Rose  Law  Firm,  you  had  already  had  the  conversation  with 
Mrs.  Clinton  and  said  you  had  a  comfort  level? 

Ms.  SCHAFFER.  I've  already  testified  about  that  today,  but  I'll  be 
happy  to  go  over  it  again. 

I  told  you  that  this  question  had  already  been  circulating 
through  the  department,  had  already  been  discussed  at  least  as 
early  as  April  3rd.  I  also  told  you  that  I  am  not  sure  that  conversa- 
tion occurred  on  that  day.  It  may  have.  But  that  I  was  perfectly 
capable  of  looking  at  the  issue  and  deciding  for  myself. 

However,  after  the  letter  came  in,  Charles  did  look  at  it  again. 
Bill  looked  at  it.  Nancy  looked  at  it.  If  I  was  going  to  write  the  let- 
ter, despite  what  anybody  said,  I  should  have  written  it  the  next 
day.  May  1st,  it  looks  like  to  me.  I  did  not  say,  "You  are  going  to 
get  a  letter  that  says  this."  I  said,  "I'm  generally  comfortable  with 
the  concept.  I'm  comfortable  with  the  concept."  That's  why  there 
was  no  more  discussion  probably  than  that.  Who  knows? 

But  in  any  event,  it's  unfair  to  characterize  this  as  nobody  hav- 
ing an  opportunity  to  discuss  it,  nobody  discussing  it.  We  did  dis- 
cuss it.  Charles  has  said  that  initially  he  had  some  concerns.  He 
has  said  he  did  not,  after  discussing  it — Nancy  Jones  immediately 
agreed.  Her  only  question  has  to  do  with  the  non-voting  portion, 
which  was  something  that  would  come  up  at  the  time  we  examined 
the  specific  proposal  and  looked  at  the  form  of  the  instrument. 
That  is  not  something  that  would  change  her  general  expression, 
"I  agree  with  the  Rose  Law  Firm." 

That's  right.  She  was  not  an  attorney.  She  had  the  most  experi- 
ence in  these  matters  with  the  department,  and  those  are  the  only 
people  I  had,  Mr.  Chertoff.  I  had  to  be  responsible  for  this  decision. 

The  reason  why  you  have  staff  attorneys  is  to  do  that,  not  to  go 
get  an  Attorney  General's  opinion.  I  should  have  been  able  to  rely 
on  the  staff  lawyer  to  do  something  like  that.  Every  decision?  You 
send  it  over  to  the  Attorney  General,  to  tell  you  what  to  do?  That's 
something  you  need  to  decide  for  yourself.  You  ought  to  be  able  to 
interpret  your  own  laws. 

In  rare  instances — in  rare  instances — ^you  may  seek  an  Attorney 
General's  opinion,  but  not  in  something  like  this.  Not  at  all.  It  was 
totally  unnecessary. 

The  Chairman.  Why  do  you  say,  "Not  with  something  like  this"? 
You  see,  Ms.  Schaffer,  if  this  had  been  a  matter  that  was  just 
routine 

Ms.  Schaffer.  It  was  routine. 

The  Chairman.  You  say  this  matter  was  routine? 
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Ms.  SCHAFFER.  I  am  saying  that  we  frequently  got  letters  from 
lawyers  asking  us  to  take  a  position  or  interpret  the  statute  one 
way  or  another,  or  generally  agree  with  the  concept.  I  couldn't  send 
every  one  of  those  to  the  Attorney  General. 

The  Chairman.  It  related  to  the  issuance  of  preferred  stock  by 
a  State-chartered  institution,  this  was  the  first  time  that  your  Se- 
curities Department,  since  1969,  had  ever  received  this  request. 
That's  the  testimony  of  Mr.  Handley,  is  that  correct? 

Mr.  Handley.  This  is  the  first  request  that  we  received. 

The  Chairman.  Yes.  And  you  were  there  since  1969? 

Mr.  Handley.  Yes. 

The  Chairman.  This  wasn't  routine,  was  it? 

Ms.  SCHAFFER.  Just  because 

The  Chairman.  Let  me  just  finish.  Was  this  routine? 

Mr.  Handley.  It  was  the  first  request.  It  was  different. 

The  Chairman.  Mr.  Brady,  did  you  find  this  to  be  a  novel  ques- 
tion? Is  that  why  you  thought  the  Attorney  General  should  review 
this? 

Mr.  Brady.  I  thought  that  it  was  shaky  enough  that,  to  protect 
the  Commissioner,  we  ought  to  get  the  Attorney  General  to  sign  off 
on  it,  if  he  would. 

The  Chairman.  And  you  indicated  that  to  the  Commissioner,  is 
that  correct? 

Mr.  Brady.  Yes. 

The  Chairman.  Commissioner,  even  those  people,  if  you  want  to 
interpret  their  decisions — Ms.  Jones,  or  Mrs.  Jones,  and  I  look  at 
the  letter  of  5/6/85.  I  mean,  there  are  questions  that  she  raises. 
And  notwithstanding  that — well,  I  guess  8  days  thereafter,  you 
send  out  this  letter  saying,  "Go  to  it." 

Ms.  SCHAFFER.  That's  not  what  it  says. 

The  Chairman.  Well,  the  letter  speaks  for  itself 

Ms.  SCHAFFER.  It  does. 

The  Chairman.  The  letter  does  indicate  that  there's  no  question 
legally  as  it  relates  to  an  institution  being  able  to  go  forward  with 
the  issuance  of  preferred  stock.  And  I  just  think  that  it  is  abso- 
lutely not  the  case  that  this  was  a  routine  endeavor.  It  had  never 
been  done  before.  Indeed,  I  suggest  that's  why  the  Rose  Law  Firm 
was  brought  into  this  case. 

Indeed,  let  me  suggest  that's  why  I  think  people  can  come  to  the 
conclusion  that  Mrs.  Clinton — she  had  never  called  you  before  on 
a  matter,  but  she  called  you  on  this  matter. 

Ms.  SCHAFFER.  Did  I  testify  that  she'd  never  called  me  before 

The  Chairman.  Before  on  a  matter? 

Ms.  SCHAFFER.  — on  any  matter? 

The  Chairman.  No.  I  didn't  say  "any  matter."  Did  she  ever  call 
you  before  on  a  matter? 

Ms.  SCHAFFER.  She  hadn't  called  me  before.  But  she  called  me 
in  1987,  and  asked  me  who  in  the  department  handled  mortgage 
loan  company  applications. 

The  Chairman.  But  here  she  called  you  on  a  specific  matter.  And 
this  is  the  first  time  the  Commission  ever  had  that.  Isn't  that  true? 

Ms.  SCHAFFER.  The  first  time  you  get  a  question  does  not  mean 
that  it's  unusual  or  unique.  I  mean,  we  got  a  lot  of  those.  We  had 
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never  closed  a  State-chartered  savings  and  loan  before,  either,  and 
we  had  to  make  that  decision. 

The  Chairman.  So  there  was  another  occasion  that  Mrs.  Clinton 
called  you? 

Ms.  SCHAFFER.  Some  time  in  1987. 

The  Chairman.  What  was  that  with  regard  to? 

Ms.  SCHAFFER.  To  ask  who  in  our  department  handled  mortgage 
loan  companies.  Who  should  the  questions  be  directed  to  in  the  de- 
partment, mortgage  loan  companies. 

The  Chairman.  I  want  to  thank  you  for  your  testimony. 

Again,  I  point  out  that  we've  been  given  to  believe  by  others  who 
have  testified  that  this  was  some  kind  of  routine  matter,  and  that 
this  was  not  new  and  not  novel.  Indeed,  that  is  just  the  Chairman's 
observation — that  is  not  borne  out  by  the  record;  by  Mr.  Handley, 
who  has  been  there  for  years,  by  Mr.  Brady,  and  even  by  yourself. 

Senator  Sarbanes  has  some  questions. 

Senator  Sarbanes.  Now,  Ms.  Schaffer,  I  want  to  address  that 
very  point. 

My  understanding,  when  you  in  a  sense  made  reference  that  this 
was  routine,  is  that  it's  routine  for  the  department  to  get  inquiries 
from  lawyers  requiring  the  department  to  interpret  the  law  which 
the  department  administers. 

Ms.  Schaffer.  Right,  all  the  time.  We  can't  send  those — we  have 
to  make  those  decisions  and  live  with  them.  I  mean,  that  is  our 
job — and  be  able  to  defend  them.  They  have  to  be  right.  It  doesn't 
matter  if  you  have  another  person  in  the  office  who  is  a  lawyer  to 
give  it  to.  The  decision  has  to  be  right. 

Senator  Sarbanes.  So  this  is  the  first  time  this  particular  issue 
came  up? 

Ms.  Schaffer.  Right. 

Senator  Sarbanes.  But  this  was  not  the  first  time,  or  the  last 
time,  that  you  were  called  upon  to  interpret  the  statutes  that  you 
are  required  to  administer.  Is  that  correct? 

Ms.  Schaffer.  That  was  an  integral  part  of  our  job  almost  on 
a  daily  basis. 

Senator  Sarbanes.  If  you  referred  all  of  those  inquiries  for  initial 
interpretations  of  the  statute  over  to  the  Attorney  General's  office, 
you  wouldn't  have  been  doing  a  good  part  of  your  work,  would  you? 

Ms.  Schaffer.  Not  only  that,  but  the  Attorney  General's  office 
didn't  have  the  expertise  in  these  sorts  of  laws,  regulatory  areas. 
That's  not  the  kind  of  thing  you — that  was  our  job. 

Senator  Sarbanes.  That's  right. 

Ms.  Schaffer.  We  were  supposed  to  make  that  decision  and  take 
the  heat. 

Senator  Sarbanes.  Mr.  Brady,  someone  might  have  said  to  you, 
"Why  do  you  keep  referring  these  things  over  to  the  Attorney  Gen- 
eral? Why  don't  you  all  sort  of  decide  them?" 

Mr.  Brady.  In  my  experience,  this  was  the  only  time  that  I  had 
ever  suggested  that. 

Senator  Sarbanes.  Ms.  Jones  said  to  you,  I  take  it,  in  her  memo, 
"I  believe  the  Rose  Firm's  analysis  regarding  ordinary  business  cor- 
porations is  correct."  Is  that  right? 
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Ms.  SCHAFFER.  That's  correct.  And  a  lot  has  been  made  of  the 
fact  she  was  not  a  lawyer,  but  we  did  the  best  we  could  with  the 
collective  knowledge  that  we  had. 

Senator  Sarbanes.  Now,  the  question  she  raises  in  number  3  on 
the  non-voting  portion  is  an  issue  that  would  be  addressed,  if  nec- 
essary, when  a  specific  proposal  was  submitted  to  the  department, 
would  it  not? 

Ms.  ScHAFFER.  Right.  I  think  that  was  just — Nancy  was  just  giv- 
ing me  the  benefit  of  her  advance  look  at  this,  that  we  needed  to 
be  on  the  alert  to  look  at  that.  That  was  something  that  we  needed 
to  address,  not  in  this  response,  but  that  it  was  an  issue. 

She  told  me  what  she  thought — and  that's  what  I  wanted  her  to 
do,  and  that's  what  I  wanted  Charles  to  do,  raise  these  questions. 
They  need  to  be  addressed,  not  necessarily  now. 

Senator  Sarbanes.  I  don't  have  anything  further. 

The  Chairman.  Do  you  have  anything? 

Mr.  Chertoff.  Yes. 

The  Chairman.  Go  ahead.  Let's  wrap  it  up. 

Mr.  Chertoff.  I  have  to  just  ask  this  last  question  with  respect 
to  this  issue.  Mr.  Brady,  you  said  this  was  the  only  time  you  ever 
suggested  that  something  be  referred  over  to  the  Attorney  Gen- 
eral's office  for  an  opinion.  Is  that  correct? 

Mr.  Brady.  I  believe  it's  the  only  time  I  suggested  that  as  a  pos- 
sible approach  to  mediating  conflict  of  opinions. 

Mr.  Chertoff.  Was  it  your  impression  that  Ms.  SchafFer  was 
dissatisfied  with  the  response  you  gave  her  on  this  matter? 

Mr.  Brady.  I  will  leave  it  to  the  Committee.  You  just  heard  from 
Ms.  Schaffer. 

Mr.  Chertoff.  Were  you  dissatisfied  with  his  response  on  this 
matter? 

Ms.  Schaffer.  I  was  not  dissatisfied  with  the  fact  the  response 
was,  "We  don't  agree."  I  was  dissatisfied  with  the  reasoning,  with 
the  analysis.  If  the  analysis  is  as  Bill  has  described  it  today  on  the 
basis  of  an  insurance  regulation  of  some  nature  at  some  point  in 
time,  I  did  not  see  that  that  had  anj^hing  to  do  with  the  Arkansas 
Business  Corporation  Code  and  the  Savings  and  Loan  Association 
Act.  To  me,  the  analysis  on  that  basis — and  we  don't  have  the 
memo  in  front  of  us,  if  there  was  one  to  that  effect — ^but  he  has 
said  that  was  his  analysis.  I  can  see  why  I  would  have  rejected 
that.  It  had  no  place  in  this  particular  analysis  as  far  as  I  was  con- 
cerned. 

I  didn't  have  another  lawyer  in  the  office.  It  was  me.  I  was  it. 
I  had  to  sign  off  on  it,  make  the  decision,  live  with  it,  defend  it. 
I  would  not  ask  Bill  to  do  that  on  a  decision  in  which  he  was  not 
comfortable.  I  wouldn't  want  my  name  on  that.  That  is  why  I 
wouldn't  put  my  name  on  what  he  suggested.  I  wouldn't  make  him 
put  his  name  on  mine. 

Mr.  Chertoff.  And  time  was  of  the  essence  on  this,  wasn't  it? 

Ms.  Schaffer.  No,  it  was  not. 

Mr.  Chertoff.  Nothing  further. 

The  Chairman.  Senator  Sarbanes. 

[No  response.] 

The  Chairman.  I  want  to  thank  all  the  witnesses.  It  has  been  a 
long  day.  Thank  you  for  your  cooperation  and  for  your  testimony. 
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Ms.  Schaffer,  notwithstanding  that  this  has  been  not  an  easy 
time  for  you,  I  want  to  thank  you  for  your  candor.  I  think  it  was 
refreshing,  and  I  want  to  thank  you  for  that.  The  same  with  you, 
Mr.  Brady,  and  Charles.  So  thank  you  all. 

Senator  Sarbanes.  Could  I  just  make  two  comments,  Mr.  Chair- 
man? 

The  Chairman.  Certainly. 

Senator  Sarbanes.  Ms.  Schaffer,  there  was  some  questioning  put 
to  you  on  the  other  side  that  in  effect  said  that  you  got  the  appoint- 
ment because  your  brother  was  the  Grovernor's  friend.  Other  ques- 
tioning tried  to  make  a  lot  out  of  a  McDougal  note.  I  would  like 
to  suggest,  as  we  close,  that  maybe  the  Governor  made  the  appoint- 
ment because  he  thought  you'd  do  a  good  job  as  Commissioner. 

Ms.  Schaffer.  Thank  you. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  like  to  ask  what  the 
schedule's  going  to  be  for  next  week;  and  also  when  we  will  meet 
in  order  to  review  the  schedule  more  broadly,  and  the  deposition 
schedule,  and  get  a  stronger,  clearer  sense  of  what  the  work  pro- 
gram is? 

The  Chairman.  I  think  there  is  a  fairly  clear  schedule.  It  seems 
to  me  that  our  attorneys  have  agreed  to  a  schedule  of  witnesses  for 
Tuesday  and  Wednesday,  and  they  are  waiting  to  confirm  the 
availability  of  witnesses  for  Thursday. 

So  we  are  going  forward  on  Tuesday,  Wednesday,  and  Thursday, 
and  we  will  identify  as  soon  as  we  can  the  schedule  of  other  hear- 
ings. I  will  ask  staff  to  continue  to  coordinate  with  the  Minority. 
Hopefully,  we  can  have  even  a  more  definitive  schedule. 

Senator  Sarbanes.  I  have  looked  at  what's  proposed.  It  seems  to 
me  what's  proposed  for  Tuesday  and  Wednesday  could  be  done  eas- 
ily in  1  day.  We  ought  to  meet  and  discuss  that. 

The  Chairman.  It  is  now  20  minutes  to  5,  and  the  Senator  knows 
I  have  always  kept  myself  available,  and  am  willing  to  work  to- 
gether. I  note  that  we  started  a  little  after  10  a.m.  With  the  excep- 
tion of  some  short  10-minute  recesses,  with  no  lunch,  we  have 
moved  forward.  This  Chair  does  not  intend  to  slow  things  down. 
But  I  will  suggest  that  we  have  some  concerns  relating  to  the  nor- 
mal needs  of  the  Senators,  staff,  et  cetera. 

Now,  this  has  been  a  grueling  day  for  the  three  witnesses,  espe- 
cially Ms.  Schaffer,  as  well  as  us.  So  we  are  going  to  continue  to 
move  the  process  forward  and  put  in  as  much  time  as  we  humanly 
can.  We  can't  work  around  the  clock  everyday,  because  we  also 
must  take  depositions  and  accommodate  the  schedules  of  witnesses 
and  their  counsels. 

I  will  be  happy  to  discuss  this,  but  I'm  going  to  be  quite  candid. 
We're  going  to  go  into  recess  until  next  Tuesday  at  10  a.m.,  and 
hopefully  tomorrow  we  can  iron  out  our  schedule. 

We  stand  in  recess  until  Tuesday  at  10  o'clock. 

[Whereupon,  at  4:40  p.m.,  the  Committee  was  recessed,  to  recon- 
vene at  10  a.m.  on  Tuesday,  January  30,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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^riTTT^*:!   ir^vvliT>;.^i  O.M.L  -v^ 


Jun/  19.     L?e6 


FItL3D   rio. 


Ireccocs 
oaranc/    Sa'/lags   aad    Loaa 

on 

1583 

aia  Stre'ts 
ArV.ansas      7220J 

Meabers: 

acioQ   ot   iiadisoa  Caaraac/'s    flnaccijl   coodltioc   md   operacil 
l3    c-jrT?=ci/    bein;   C3aduc:»d  .j/   czxaizsrs    reprsses^iag 
Back    3oar1.       Ttiis    -j-lTiiaJCloo    is    ooc    j»'-   compljcj.       tio"J»ve| 

iscios«4   3ac:»r3    ot    serious    super-rlsory   cooc-rr.    Ir.ciudl:^    jf-sai; 

racricis,    insraccss   oc    aoocampLiiuce    vlch   che    Jul/    19,    198' 

ry   Ajres^eac    and    rsguiacocy    /lolacloos.      Accordia?!/,    ve    i- 

a    board   of   dlr»ctoc3    aesricg    far   Jul/    24,    1986   ac    1 : JO   p/a.  .. 

e    r^deraJ.   Hoce    Loan   Bank   ot    Dallas,    500  Ease   Jonc   Carpeayar    Fieswa/. 

ri,    as    a    risulr   ot    cJU.s    otfi^s'j   ongolz*   aooirariag   or   yidisoc 
-e    hjv«   aoced    your   associat loa' s   continued    caiiura    Co/ca-pl// vl:h 

uc   oe^   -Jotth    rsqulreaeac   of    j«c:ioa    563.13  ot    che    loiurir.cj 
s.      Ac    April    30,    1986,    your   association's    reg-iiactfrv   ns^   voliH 
.5   allllon,    sooe    $1.65   oil.'.ioa   shot;    ot    Its   in^niaim    re'^eirs^vac . 


W,    Che    July    19,    198i    Super-'tsory   Agretoeoc   by   aad    becve*?.    Chls 
!  \our   associaclon    requires    you   to    cak^_actlpc(S_CQ-ef 5ec-?-.Madrsol' 
Coarancy^^ycocapllaacs    vlch   che    oec   «occh   requir»3ecc   of    tosuraacs   Regulacloc 
563.13.      Hoya/er,    duriag    1985,    lUdlson  Cuaraac/'s    Uablllcies   gra/   120"    from 
$48   illllor.   Co    5105.3  million.       la   che    flrsc    four  «onchs   of    1986,    llabliltlas 
gre-J    25'    (annuallred)    ca    Jll5   million.      This    receoc   gro-JCh   by    your   associaclon 
app<*ar3    cocally   contradictor/    co    your   Jul/    19,    1984  cooolcaenc    to   brin? 
Hiadlsoo   Cu^rancy    Inta    nee   •-»oc^h   cocpllar.ca. 

Ks  V  result    of    the    sariousnesr.   of    che    praliainary   resuls^   o?    cna   axaol-.acion 
in    prbcrass    ac    your    Ins  tlcuc  Ion.    ue    find    Ic    necessary    co    caka    loa^d'^aci 
$upar"'l5pc/    action.      Accocfllngly ,    pursuant    co    losuraocs   Rej'iVacior.sNjoJ  .  1  J(d  ) 

%*<•   hec»oy\dlr»cr   you    co    cake    che    fillo"!?.?   corr '■-    — ' \--'«    -- 

aJEore=<qri3hed   oeecin;*    Is    lield    and/c 

0fflC2 
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Madisoa  '^••ari-cy    5a -/ins*    »cd    Ijar. 

Assoclaclor. 
Aug'jsca,    Actcassas 
June    19,    L?8e 
?aR?    2 


CCn\V.«Hfi. 


1)         The  >«^30ciaci3n    jhaUL   upoa    rscaipc   oc    this    lec-er    liqedlacel/    id 'use    tra 
sa-Ziags    racs*    to   easu::    chac    the    races    Ic   pays    :o   accede:    savings 
epositJ    ac!    30C    la   ■lic-ss   of    the    races   paid   oa   coopaca^e  deposits    by 
coape:!^}    lQSCirucloas_J.z-ch«-saiiie__Mckec .      Fur:her3oc«,    Uncll   che 


6) 


1/    I 


24,    I986pee?fag,    cSe   associacloQ~~Jhai'    Icaedlacei-/    ceVice    Its 


■jch    zojtnsHC'    Cbac    Ic    .nil   aoc    lacrsase    lc>H^biliclss    IcNan  aoounc 
c    isyxa   i.rcsss   of    che   aaousc   of    laceresc   credltod   oa   sa-rlagN^  accounts 
^!f«   aaouac   aecessary    co    f-jod   icy    Loacs-ln-pcocssisobllgadoVis   or 
11/   binding   coduniraenCj    •riscio^   as   of    che  dac«   of\:Jtls    leccVc. 


d 


Isoc   Coarancy    shall    camel/    full/    -rich   che    cescrlcclons  \nd 
qulri=eaC3   of    Insurance    Rej-^ladoc    56J.9-3.      Accocdl^jl/,  yaong  tocher 
r^js,    che   associaclon   aay    aoc    aake   an/   addirlonal   "dir»cz    K:vesc^e-2C3' 
cha:    Cera    Is    defined    In   Sar^i.-n    563 . 9-8(b)(  1)    of    the    Ir.sur\cc« 
'xli^ioos,    vlchouc    the    ?clor  'Jzizzitx  approval  of   this  office 

assoclatioc,    icd    Irs    vr.clly   o'-rced    subsidiary,    shall    izaedidc*!- 
terziLr.iZi   :he    iscer.civa   c3at.';::5acion  plans  c'jrr»2Cl"'   in  -iffec: 
Messrs.    l^cDougil   and    Heiili/,    -ihersbv    they    receive    lOZ  of    :he   ne 
geaeri'id    fay   Madisca    rinaocial   Corporation   and  ^ladison  Coaracr/ 
ivei/.      la  addition,    the   cocoeasacion   paii    co    chese    cvo 
uals    shall   be    laaediately   adjusted    to  a   level   cooceasurVta    ct    :~e 
arioc   pail   co    officers    virh   sLatilar  ducies   and    caspocsijiLli  Y- -s . 
a    '^ployed   by    chrifrs    siailar    In   size   and   operating   pra^rricsy   co 
c  Coara^-y. 

socia:ioc  or   ar.y   of    Ics    subsidiaries   shall   noc   aia'<s   ot  comaLz    to 
purchase   or   coai:3it    co    .urchase,    all  or   any   part   fit  a    loan   secured 
1    'State,    u2^il    j:  '.       rl'ss    the    follaulag  condiclorfs   have   b«eo   aet: 

e   dcc'jaeccjt loa    requireaects   of   Secclon   56J^17-l(c)   of   cbeV 
suracce   Regulations   are    tully    satisfied;  -. 

[ J 

e    appraisal    repocc   obtained    Is    In   cbopliac .-w- =--..! 

g-jid«lines   of   .''erorasdua   ?.-<»lb;    and 
c) 


ince  »lCJr  feitulreaencs    and 


che    loaa   has   a    leao-co-val-je    rjrio   of   90^  or   less    based  upon   che 
lo-er  of   eizher    che    sec-jrit/   pcopercy's   sales   price   or   Its   aapralsed 

Iladiijg  Cuarancv.    or  anv   of    Irs    su isiiijL:Lies.    shall  nnr^'-nr*   .i"-^ 
jitd '-'"-»!    ».»»»s  of    read.   is;ir*_T--ned   bv   :he  assocj^anioo  oKan/  of    Its 
sU.bsiiiar_i*A.    save    for    sales   closed    pursuant   co    legalr^^^  blndts 
coa."^lr=e2Cs    to   provide    such    f!-.anc'.n'j    la   exlsrenco 
lj;cre\ 

1  is_^3Socijcl3c^_shaJ_l_io.c^_r.  .i    sr_iiJl_  r.ac.iliau  .an> 
c  ■>__c.rjirvta.c^^'i3L3ass.  wLch  .ap./_of.  ths  jolioulr.3..nj: 


tf    blndl;;^  ' 

the  data^f   this 


41-382  97  -  24 
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Madisoa  Cu-irjnc/    Sjrlnjs    acd    Lona 

Associacioa 
Au^'jsca,    Arhaasas 
Juo:    L9.    1386 
Pag-    3 

•^lCin^<loc  CO  an/  paya-oc  oc  SlOOO  or  oioce  b^;^dlsoa  Caarancr 
of  UKf  suosldijnes  CO  an/  of  che  CoUo«Id,  coop-inl^^pucsuaac  Co 
coptnccual  arranteseac.       Th*    companies   an 

Castia   Sever  acd^Vacar  -Coapany^ 

Cascl^-'Induscrles,    loc 

ne   WLlson   Co.,    lac. 

Hoc    Scuff,    roc. 

Aberaachy   Oevelopmenc 

6)  Sorsasoa   Eacerprise 

7)  Madlsoa  ilar'<erl35 
'l  ^        Madison   Real   cscjc» 
3)         Deslj^er   Coascr-jcrloa 

LO)      induscTlal   Jevelope-=c   Compaay   or    Llccle  Rock   (IDC) 
LI)      laduscrlal   Serrlcis    Co.    (I3C) 
1.2)      :Udi3oa    ?zopi:-.',is,    Isc. 
L3)      OLxle   Coaclne=cai   Leasl:?,    la.: 
I*)      Aunspau^h  Oesijas 
15)  N^ascer  Developers.    lac. 
l-^K   Island   Conscruccloa 


or   any 
such   a 


L._._ 


If   /ou   have    an/   quescioos    -jaril..,    chls    l^.cer  or  the   Jul/    24.    1996   aeedag, 
please    feel    free    co   coacic:   Chi?  0.    leeseueccer  or  «ysclf  ac   (Z14)    659-3500. 
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Kz.    Jin  yjiHougai 
IftrAjofan  l^r^ifi 

•UtDtso:;  cTJAiVjrrf  sjvvx.Mr,!  6  lo>-n 

JCK^anc  yaln.   Scrasca 
Lieci>-Rj3ek,    AR — rK^^ 

Diar   -1:=  and  Jch=:: 


When  ycu  requaaeac   r**"   ^naa    hf  — rajeiS  "^SZ 

m.c  r^icrar  1^  Anril.    1922,    I   adv.     :d  tou   c^ac    ;^ 
m/wnuld   credic    fees    ajalasc   a  conshly   re     .liar   and    then 
bilj/  for  vf^icever   fees   si^iic   be    In   escccaa   c      :he   reCilr.er    2\c_ 

ch*  [end   of   each  nonch.      Sinca    chac    rine.    lis. aon   r-is    r-^n   a 

crsclc   In   ica   accounc  ar   chc  end  of  every  nonch. 


uee: 


*-e   ore    also    aware    z':is.z   since    chA=    ZLz£   "adiaor.    rj^s 
sn  relying  anu   coticiniiea    to   rely  on  s.  -\r:i:er  of  ocher   la- 
fims    CO  provide  ongoing  repreacncnci^sn,    and  cha.c  cjr  repr= 
sencscion   aaa    been    for   Lsolaced  c^ccers    and   'rjia    :ioc 
coqxin'jovia   or    slgTiif lease. 


retainer  credic   in  che   luoounc  of  '7^.622.33. 
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?tr.    Jls  McDouzal 
St.    Jo=.  Ucr.ia 
July  I^.    IS  5 6 
[asje  Two 


-,.„J!Liii!li''i-^'"'    "  approprlica   for  U3 
payc^nfr-n      legal    feea   rrnag    chere    Ij    anly  uu» 

rapresenc^g  Madi-soc  on.    oaaelT   che   negoclir'- "-    «=   ar* 

over   cSa  aabcock   and  Econolodge    loan  pLtZc-^^?   ''^=^   S-.^er 
rou  «cuid  lika  ^   CO  work  on  laocher  ipecZfZc^c-l;     ^ 
^«^d   oe   glad    CO   di.cu3H    jc   on   a   eaae-by-cale   ^llV/    " 


Slaceriiy  youra , 


For   Chi   Rose  Lav  n— : 

JUaLAH^  rodfju-i  cLiyroM 


r^cloaurea : 


Original   checks 
Copies    of   Iecc4- 


«r.    Here    X'^ie 


John  Lachss 

-   checka    co   Ji=  ^IcCougaly 
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SECTION:  PLAYING  BY  THE  ROLES;  Pull  Ouc  and  Save;  Thrift  Update;  Required 
Reading;  Pg.  28 

LENGTH:  8250  words 

HEADLINE:  Implications  for  Soundness 

BYLINE:  By  Constance  R.  Dunham;  Constance  R.  Dunham  is  a  financial  economist  at 
the  Federal  Reserve  Bank  in  Boston. 

HIGHLIGHT : 

Conversion  from  mutual  to  stock  ownership  is  a  complex  process. 

BODY: 

/ —  THE  CAPITALIZATION  of  the  thrift  industry  gradually  declined  during  the  1970s 
\  and  early  1980s.   Only  in  the  past  year  has  the  slide  in  the  industry's  average 
1  capital -to -asset  ratio  been  halted,  and  the  capital  bases  of  many  thrifts  still 
.remain  too  thin. 
I  "  ' 

While  regulators  have  raised  required  capital-to-asset  ratios  for  commercial 
banks,  they  have  treated  the  more  severely  damaged  thrifts  gingerly  and  have 
introduced  several  programs  to  give  them  additional  time  for  recovery. 

In  response  to  the  concern  over  their  soundness,  thrifts,  like  banks,  have 
employed  a  variety  of  methods  to  improve  capitalization,  including  increasing 
their  retained  earnings,  issuing  new  common  and  preferred  stock,  auid  instituting 
new  forms  of  long-term  debt.  I  One  additional  method,  employed  exclusively  in  the 
thrift  industry,  is  conversion  from  mutual  to  stock  ownership. 

A  mutual -to -stock  conversion  by  a  thrift  changes  the  ownership  structure  of 
the  institution  from  one  mutually  owned  by  all  current  depositors,  who  tend  to 
be  local  customers,  to  one  owned  by  equity  shareholders,  who  may  not  be 
customers  at  all  euid  who  may  live  in  distsmt  parts  of  the  country. 

Although  the  conversion  procedure  has  been  discussed  since  at  least  the 
1930s,  it  rarely  was  used  before  1950,  and  for  most  of  the  period  between  1955 
and  1980  it  was  hampered  by  state  euid  federal  prohibitions,  court  challenges, 
and  tax   status  uncertainties . 

Most  of  these  issues  were  resolved  by  1980.   Since  then,  more  than  200  thrift 
institution  conversions  have  been  completed.   While  only  21%  of  thrift  assets 
were  held  by  stock  thrifts  in  1975,  that  figure  grew  to  40*  by  the  end  of  1983. 

That  was  a  record  year  for  thrift  conversions.   In  1983,  converting  savings 
and  loan  associations  raised  $2.7  billion  in  new  capital,  an  amount  equal  to  9% 
of  the  book  net  worth  of  all  S&Ls  combined.   In  part,  this  unprecedented  volume 
was  due  to  the  conversion  of  some  very  large  thrifts;  the  three  largest  together 
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yjtr  I*,  1385 


2a**  Lav  Tt^ 

122  E**t  Fourzi  Scr*«c 


>!xill3oa  Cuazanrr   C*>Ud^joan  •   *  Sxv-1293  ^ad  U:«zi  Asao<=l2eiss 
c^ur^srad  ixsd«r  c^  Ism  of   c^  Seasa  of  ArVa-ia-i 


l«i£C3r  or  A?nl  jQ,   1335,   ragardl^^   tia  prayw— «i 
j,.«i.,,..  ■.^r^rm  «-vi   lAsasaca  i>7  ^tjbdlAss  of  a  ■*'  it-*  of   ujuu-<cicl::ig  p7af  «X73d 

4C30X. 

I  ag;««  ''•'•^  Tcsr  asAlTxla  na  essclaalisii  of  c^  qoaatlsa  «bach«r 

!.»  craACa,   aiir*'/Trij«  aad  l*«aa  s  claj>a  of  ?r«f  «rrad  acscit.     Art-rrrn 
Lar  ^pr«s«i7  s^7««  seaea  ehaiiagad  ■■■nrlir-naa  all  e^  pow«ra  ^Twn 
ra^sLzr  brala—  earporasloaa  oad^  e^  ixlaaaaa  Bmla^^a  CarporAtlan 
ic:,    1-^'-^^-*-^  cba  pOTMT  £9  an^oTLsm  «ad  lasu  ?r»facj*i  CTplrat    tvoc±. 
txcrz^MS,   e^Mn  la  ao  cz^raaa  7r3hl,hl£laa  a«alaac  saca  trrr' nn  eaasa±a«i 
1>  c^a  ArScxasu  Lan  yi— ■••■■1-^7  >-T^^'^^^->^  cad  Loan  aad  wrrtsta  «ad  lo«a 
a«Me^.&SX0iia.    -i£=srdi2«l7.   aa  Cba  Sarlsta  and  Loaa  Sup«maoT,   I  esacar 
is  Tcur  oplsloa  e^s  Hadl.aoa'9  ?ropo««d  eapXsallsacloa  plan  la  not 
<-'—"*-'  «y-«y  vl::^  ixicanaaa  lav. 

7«r7  craly  ywaa. 


2«n2«a  k  Lcaa  Sup^rrlaor 

aa/pa 
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2000238 


724 


AnKASS^S 


^     .       ^_     ,^.- 


CI  CA?rrcL  MALI  —  ia-:zi 

L.TT.i  s.CCX.  in)CANS-S  rsi*. 

7HLi?'^CNe  £01  — :::•:::: 


V 


^lli— f    '-e>A= 


•:?^^2;- 


.■/  /  ' 


.ar-'  ?.=c; 


i::  iai=  -5ur-.-.  S:: 


s  :::.-.. 


liv  iriiii,    lucicTiii   ir.i   USUI   »    iliss    ;:    irLiimc    si:;>;.     .^w.^iisis 


RBCEIVi 


/f^/f^f©^ 


725 


*TTO"H<lr»  «.~  ,  ^JJ**" 


«— ^«.*., 


c.  ••••«.#  •»<• 

"-—  May  23.    1985 

«.  JAMS    VKSCT 
•a»«M«  A.  iHiaii* 


Mr.  Jim  McDougal 

MADISON  GUARANTY  SAVINGS  &  LOAN 

I6ch  &  Main  Screecs 

LtccLe  Rock.  AR   72206 


Dear  Jia: 

Enclosed  is  a  leccer  for  your  files  from  Beverly  Bassccc, 
approving  the  proposed  auchorizacion  and  issuance  of  a  class  of  non- 
vocing  preferred  scock.   We  appreciate  the  opportunity  to  work  for 
you  and  look  forward  to  continuing  success  in  resolving  whatever 
questions  arise  as  you  pursue  your  plan  for  growth.        ».:. 

Vith  best  regards.  I  am 

Sincerely  yours, 

HILI^\dK.i'  iRCCdrwi  CI.Iai.Ciri 

jkf 

enclosure 

cc:   w/ enclosure: 

Mr.  John  Latham 

Mr.  Rick  Massey 
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SECURITIES  DEPARTMENT 

HERITAQE^ST  3UIL0INQ  ■■I]jmD  FLOOR 

20-t  EAST  MARKHAM 

UTILE  ROCK,  ARKANSAS  72201 


Mt.    Richard  M.   Maasey 

Rose  Lav  Flrra 

120  Eaac  ?ourch  Screec 

Li'ctlelRock,    Arlcaaaaa 


TELEPHONE  501-37M011 
Deceaber  9,    1985 


72201 


Ra)  Kadlaoa  Guaranty  Savings  &  Loan  A^socladoa  ("Madlsoa") 

:.   Jfaaser: 

\    \ 
Pleas«^advls«  cha  Ocparraenc  of   cba  pcograsa  and  cupreac  sCaCus  of 

MadlaoQ's\S3  alllloa  praferrad  acock  lasua  and  sc«f>^,.£a£ai   co  aaac  chaV 

Federal  Hcaa^Lou  Bank  Soard's  i»Hn-fTMT«  oec  worth  feqnlraMac.    Since  the   ! 

Departaent  haWtioc  yet  received  a  filing  for  Che  preXezred  stock  Issue, 

we  are  concerned  about  che  ability  of  Medlsoa  Co  covplete  cha  SAle  of 

such  acock  and  aeec  che  '■•<"'*^'™  nee  worth  reqolreaantx  of   che  Sank  Board 

by  deceai)er  31,   1983,    aa  earlier  a«reed. 
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rO:       File 

FROM:     John  Mitchell 

BATE:     April  3.  1985 


SUBJECT:   Madison  Guarancy  S&LA  ("Madison") 
\        Llccle  Rock,  Arkansas 


FHLBB  No.  7601 


request  of  Madison's  managemenc,  a  meeting  was  held/today  at[l:00  p.m. 
th^ Pueblo  Room,  FHLB  of  Dallas.   Attending  were:   JpKn  Latham,  (lEO;  Greg 


Mf;  Supe 


'uyi-MA/y^e^^ 


John\Mlt6hell,  Supervisory  Analyst;  Anna  MulllcaiiT  Supervisory  Analyst||  and 
Jim  BdflgsXSupervlsory  Analyst.   The  purpose  oc  the  meeting  was  for  Madison's 
managem^<ic' CO  become  acquainted  with  regulatory  personnel  and  to  discuss  the 
business  plan  previously  submitted  by  Madison. 


r^ 


The  SA  Indicated  general  satisfaction  with  Madison's  business  plan  as  well  as 
corrections  and  improvements  following  the  last  examination  report  except  that 
the  rapid  growth  has  not  been  accompanied  by  pro^c«lx}nate  Increases  in  Nee 
rth.   Madison's  business  plan  reflects  project^d^otal^assets  at  December 
3iV  1985  of  $100  million  which  would  be  108  percentannual  growth  over  the 
flscHl  year.   Projected  net  worth  is  $1.5  million  whlcn^s  only'Nl.5  percent  of 
total^ssets  and  Insufficient  to  meet  the  minimum  net  worCfa  requirement.   The 
Institution  has  grown  at  an  annualized  rate  of  192  percent  chrougtv.the  first 
two  oAinth^of  1985.   The  SA  advised  that,  without  adequate  net  wortl\,  the 
growth  you 1^^ have  co  be  curtailed.   Ms.  Hawkins  stated  that,  ilnder  tke  new 
regulatlOT^^,  tlv^  estimated  net  worth  requirement  at  March  31  would  be  \ 
J1.12  million,  and  net  worth  would  be  about  $300,000  short  of  Aeetlng  \that 
requirement. \Ttie\Assoclation  plans  to  issue  $600,000  of  preferred  stotk  for 
which  a  buyer  Is  awaiting  Issuance,  and  a  second  Issue  of  an  uilknown  amount 
will  follow  shortly  thereafter.   The  business  plan  projects  tocal  asseds  at 
$148  million  at  DeiK^mbeK31,  1987,  and  management  professes  concern  foi|  its 
net  korth  position  ai^d  anxpcent  to  meet  all  regulatory  requirements. 

A  discussion  was  had  regardingSitadison's  service  corporation  development 
projects,  with  which  ue  have  a  reksQnable  comfort  level. /The  service/ 
corpc  ration,  Madison  Financral  Corporiticru^ls  run_by-'iJlm  McDougal.  Who  owns 
8A  percent  of  Madison.   Development  has  Involved  "purchase  of  relatively  cheap 
raw  land  and  development  into  lo«  or  tracts  (1-5  acre)  suitable  fpr  building. 
Madison  has  financed  lot  sales,  bu^.  has  not  become  involved  in  apy  commercial 
const\ruction  loans  incident  to  any  dVtelopments.   The  projects^-are: 

(1)   h^ple  Creek  -  A  highly  successful  resl^^MaJ_ilei*eiOpment  just  southeast 
orstittle  Rock.   Initial  phases  are  sold  out,  with  later  phases  over  70 
^t  sold. 

Gold  Mine  Springs  -  A  development  in  rural  north  central  Arkansas. 
Within  the  last  two  weeks,  this  project  is  almost  sold  out;  what  has  not 
been  sold, will  be  sold  to  a  limited  partnership. 
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Memo  /o  File 
April  4,  1985 


|(3)  Green  Tree  Farms  and  Fair  Oaks  -  cwo  projects  of  50-55  traces 
acres  each  In  Camden,  Arkansas.  Green  Tree  Farms  Is  complete 
Fair  Oaks  Is  over  70  percent  sold  In  A  months. 


of  :-5 

.y  scld,  and 


Campobello  Island  -  A  residential  tract  development  la  Nova  Scotlk. 
Sales  have  at  least  equalled  MAdlson's  Investment  In  this  projecn. 
Hadlson  has  only  a  one-fourth  Interest  in  this  project  by  virtue/of  Its 
one-half  Interest  In  a  joint  venture  comprised  of  two  llmlt/ed   / 
partnerships.   After  the  return  of  Investment,  some  3A00  ^res  remain 
which  can  be  developed.   Madison  is  not  obligated  to  be  i^  lendc 
participant  In  further  development,  though  It  may  choose  to  laiier 
artlclpate.   One  acre  tracts  have  been  developed  fo;r  summer  hpmes,  with 
ans  by  the  joint  venturers  to  later  build  a  hot^^  marina. 


ylsed  that  Madison's  growth,  Investmene^'strategy  and  net  worth 

would  be  monitored  closely.  Though  the  Institution  wag  prnf^^ah^» 


The 

compJ 

(JlOA.flB^in  1984  and  shows  a  $128, AGO  profit'~tor  the  first  2  months  of 

fiscal  year  1985,  Che  SA  advised  that  growth  would  have  co  be  accompanied  by 

adequate  capital. 
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Mis  preftfrreC  sccck  maccer  clearea  ^.p  .  T.meo  la*  e  1  y  as 
go  CO  wasnir.gton  lo   sell  slock. 


WHILE  VOU  WE3=?H  A'i\/AV) 
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5 

aOAJlO  cr  DZ'RZC'rORS    MSiTINC  AT  THE  TZ2Z?JkL   HCH" 
LON  gAMK  C^  HALI^VS.  JULY  1'.   1986.   10:00  X  ,  m" 

Att«nding:     RolJ  Caburn,  3«v«rly  Baaaatt,  Board  of  Oirectcrs 
of  Madison  Guaranty,  Waltar  Faulk,  criarles 
Hanl«y,  Bob  Young,  Larry  Scaton,  Karen  iruton, 
'       C.Mp  Kiasveter,  Jia  ClarJc,  tvo  assistant 
•,  axaainars,  John  Salig,  and  Brack  Spaed 

Th«r«  will  ba  a  ceasa  and  daaist  ordar.   T>.era  aight 
b«  rooM  for  a  littla  bit  of  negotiation,  but  ha  didn't  sea 
auch  room  for  changa.   Ha  said  t.la  institution  will  changa 
today. 

fiulk  idantifias  businasa  problama: 

(1)  Hat  vortii  of  institution  ij  $1.6  million  short 
of  ragMlation*. 

(2)  Ha  is  ccncarr.ad  that  tha  i.nstitution  is  growing 
too  fast. 

(3)  Tha  natura  of  tha  growth  troubles  hia.   Thara 
are  no  real  astata  feasibility  studies.   A  super-visory 
appraisal  has  been  ordered.   Tha  supar-zisory  appraisal 
probably  will  result  in  tha  insolvency  of  tha  institution. 

(4)  Accounting.   FaulJc  outlined  several  accounting 
problaas,  including  net  cancelling  profits  for  sale  when  tha 
loans  have  bean  bought  back,  conflicts  with  t.ha  Association'* 
accountant,  docuaantation  of  loans,  loan  undar-writing,  tha 
suspicious  usa  of  loans  instaad  of  direct  invastaants. 

(5)  Tha  Banner  of  coapensation  to  Jia  McCcugal  and 
John  Lat.haa  aay  have  lad  to  tha  problaa.   The  overall  incca«3 
of  McCcugal  and  Lat.haa  ara  axcassiva  for  aiza  and  prccler;*  cf 
t.ha  Association.   Young's  coapensation  is  tied  to  i.nccaa  ha 
can  find  on  t.ha  books,  and  t.his  invites  abuse. 


Greg  Young  does  not  have  a  contract,  but  a  job 
description. 


Hcrr:x 
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Faul)c  aaJcad  again  for  ail  eaployaent  contracts. 

(S)   Mi3U3«  of  position  and  usurpation  of  corpc-ata 
opportunitiaa.   Th«  Association  has  been  aaXing  sales  to' 
peopl«  without  Sinancial  wherewithal  that  are  character' -ad 
"straws"  aa  to  generate  business.   Faullc  questioned  the*" 
payTaenta  to  tiie  companies  noted  on  the  June  19  letter*.   He 
questioned  ii  payments  ar«  for  real  work. 

raulX  stated  in  a  general  way  t.hat  it  seeaa  if 
purpose  of  the  Association  ia  to  generate  inccae  to  certain 
insiders,  such  as  Lathaa,  McCcugal,  Henleys. 

Inaccurate  and  unsupported  appraisals  and  proj-ections 
lead  to  early  bad  decisions.   Better  lota  at  the  developnenta 
have  been  sold  first,  sales  have  occurred  to  straws,  resale  of 
property  has  occurred  to  add  faiae  value  (land  flips) ,  and  ' 
thers  has  been  failurs  of  proper  oversight  by  the  Board  of 
Directors. 

False  and  inaccurate  inforaation  has  been  given  to 
exaainera.   There  have  been  efforts  by  sanageaent, 
particularly  Lathaa,  ta  disguise  inforaation. 

Day-to-day  operations  are  unprofitable.   Young's 
analysis,  shoving  that  the  Association  has  reached  a 
braaX-even  point,  aasuaes  growth  and  relies  on  aisbco)c«d  land 
sales.   FaulX  eaphaai:es  that  it  is  unusual  to  act  on  interim 
inforaation,  but  there  is  serious  concern.   He  calls  to  the  • 
Beard  to  step  up  review.   He  i.'^dicates  he  thinks  that  net 
worth  is  fabricated.   The  cost  of  aoney  of  the  Aaacciation  ia 
way  aJDove  peer  group. 

Faulk  suggeated  to  the  Board  that  they  take  the 
aessage  ta  t.he  McSougals  t.hat  the  McOougals  get  out  of  the 
business.   He  suggested  that  the  Board  request  the  resignation 
of  Lathaa  and  elect  a  two-person  ccaaittee  to  rzn   the 
Association  while  a  search  is  conducted  for  a  new  chief 
executive  officer. 

He  also  said  that  a  Section  407  investigation  will  be 
started  into  whether  any  "shenanigans"  are  going  on  in  the 

dav9lop2«nt3 . 


Selig  agraes  that  this  ia  not  th«  tine  or  -^«  ;gi>f  * 
to  address  specific  issues.   He  askad  to  address  genari- 
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prsbl«a«  ld«ntiflad  and  otiat   solutions.   Faul^:  declinaa  to 
llatan  and  tails  tha  Board  and  t.^.a  attornaya  to  ravlew  t.'-.a 
c«d3«  and  daalat  ordar  oCJarad  t.'^.en. 

THI  FEDERAL  HOME  LCA^^  SA2<X  OFFICIALS  LEAVE  THE  RC<3M. 

Th«  9oard  decidaa  that  it  cannot  sign  tha  dccuaent 
b«cau3«  it  is  19  pagaa  long,  and  they  hava  no  tiaa  in  which  to 
r«vi«w  and  analysis*  th«  proposed  caase  and  dasist  ordar? 

RECOMVEME 

(John  Selig  i«  abeent,  gpeaking  with  Xaran  Bruton  in  another 
of rice.) 

FaulJc  enters  and  tells  Board  he  li)ca«  to  tal3c  to 
Board  without  attorneye  and  asJcx  for  coaaenta. 

SrTrz   CJTyvXH; 

Steve  Cuffaan  saye  Board  hae  been  active, 
well-intentioned,  he  notee  that  there  has  been  a  growth  in  net 
worth,  he  is  concerned  about  the  growth  of  the  Association,  he 
felt  the  service  corporation  was  good  because  it  was 
profitable.   Stave  said  he  relied  in  past  on  Jis  McCougal  to 
run  the  service  corporation. 

Sarah  HawJcins  states  that  spends  her  tiae  an 
regulatory  aspects  of  the  Association.   She  sees  some 
iaproveaents  i.n  internal  controls,  but  also  sees  concarn  in 
internal  controls.   Reworking  old  probleas  of  the  Asaociaticn 
has  taJcen  time. 


How  auch  control  has  Board  had  ever  the  ser/lca 
corporation.   He  questioned  the  Board's  )cnowladge  of  the 
ownership.   He  asJcad  what  the  Board's  opinion  of  the  ownership 
was.  Ho   one  on  the  Beard  axprsssod  zr.   ir.swsr  zz   hia  c-uajticr.a 
en  t.ha  ownership. 

FaulX  indicated  that  he  doesn't  aind  going  along  with 
well-dccuaanted  and  open  transactions,  but  the  tranaacticna 
occurring  in  the  Association  today  are  not  opan  or     hccsz 
dcc'oaentad. 

.3-  ^-c.:7 
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H«  never  likes  to  see  csspensatlcn  based  en  a 
percentage. 

(Selig  and  3ratsn  return.) 

Prablea  1*  ownership  and  asset  quality. 

SSLIG: 

Selig  outlines  alternativea.   He  offers  to  terminate 
t-*!*  eaploysent  of  t.^*  McCougals  and  Ma^ce  Jia  McCougal  a 
consultant.   He  offers  to  reconstitute  t.*ie  board  of  t.*:*, 
•  ervic*  corTorition  to  airror  t-^iat  of  the  Xseociation. 

Take  the  aessaga  bacJc  to  Little  RccJc  t.'iat  t.'-.e 
McOougala  cannot  be  consultants. 

STLIG; 

Selig  offers  voti.-ig  trust. 

He  wants  total  reacval  of  McOcugals  and  Bill  Henley. 

5 1.  ^^  G  Z 

Selig  cays  Henleys   are   needed   to   sell   the  ser-zice 
corporation's  properties; 

FaulX:  aslca   Beard    (in   a   elant:«d  way)    if   they  would 
ratiier  have  third  party  do   appraisal. 

T-,..'''-.  -.-..-  ~u,-  >.  _  »».i-v^  ••'"a  A::2cclaticn  i- 

beginni.ig  to  fizrle  (fizzle  is  a  play  en  the  ?31IC  acrcr.'/^)  . 
He  says  he  sees  this  new  as  an  FSLIC  r--:n  project.   He  wants  to 
see  what  assets  there  are.   The  Federal  Hc=e  Lean  BanX  has 
losw  faith  in  the  present  aanacenent. 

*^  ?BCC2X 
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Th«  banXa  wants  a  new  beard,  sar.aqar,  and  asaa: 
•valuaCisn. 


Tha  Board  generally  reccgniraa  problam  and  vculd  have 
no  trcubl*  with  a  aajority  of  th«  contanta  of  tha  prcposad 
c«a3«  and  daslat  order. 

Cn  appraiflal*,  FSLIC  g«t«  to  «ign  off  on  choice  of 
person. 

Fxauc: 

LathaM  «U3t  be  terainated.   He  »ay  contilnue  aa*  an 
employee  for  A5   day«,  but  he  can  no  longer  be  chief  executive 
officer  or  chairaan. 


He  would  »uppor-  tiiird  party  appraijalj. 

He  needs  tiae  to  reviev  the  prcposad  cease  and  desist 
order  for  tvo  reaacna.   He  ne«da  tiae  to  understand  all  19 
pages  of  the  caase  and  desist  order,  and  he  neada  tise  to  sea 
if  the  tiae-fraaas  contained  within  the  cease  and  desist  order 
can  be  aet. 

It  is  decided  that  Wednesday,  July  16,  is  the 
deadline  for  answer  on  whether  the  Board  of  Directors  will 
accept  the  cease  and  desist  order. 

3y  Wednesday,  a  search  coaaittee  should  be  foraed, 
the  McDougals  situation  resolved,  and  the  appraisers  naaed. 


The  June  19  latter  lisCad  aav^ral  prc.-.ibitad 
activities.   Along  with  Sarah  Haw>cin3,  John  Salig  discuaaas 
savoral  of  the  specific  prohibitiona .   The  prohibition 

ace:! 
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ccntain«d  In  nu=ii:«r  4  (c)  of  tha  June  19  latter  ccncern 'r.q  90 
parcanc  loan*  can  fca  acdiflad  as  long  as  tha  loana  hav«*'no 
inaidar  ralationahip,  a  propar  appraisal  has  bean  dona   f-a 
borrowar  i«  cradit-wortny ,  and  tha  naw  conpanaation  acAadu'a 
prcpcaad  by  t.*ia  Board  will  ba  usad. 


H«  haa  concam  with  tha  aarkatability  of  the  daada  at 
tha  Caapoballo  project.   Exaainar  ClarJc  has  not  racaivad  a 
copy  of  t.*:«  titla  inauranca  policy  for  th«  proparty  aa  yat. 

H«  rastatas  concam  about  tlia  availability  of 
information.   Thar  a  hava  baan  prcbla««  in   tha  paat,  and  any 
future  problama  wit.*!  inforxation  should  b«  rafarrad  to  tha 
two-man  cc»mitta«  to  b«  foraad  froa  th«  Board  of  Diractora.' 


H«  notaa  that  Madiaon  MarJcating  and  Madison  Raal 
Zstata  ara  not  includad  in  tha  ccntanta  of  tha  caasa  and 
dasist  ordar. 


Madison  Raal  Zatata  aay  continua  operating  as  long  as 
no  ccaaiasions  ara  paid  to  tha  Hanlaya  or  tha  McOougals. 

John  quaationad  tha  prohibition  against  doing 
buain«as  with  Caatla  Sawar  and  Watar.   Ha  indicatad  t.'iat  it 
waa  nacaaaary  to  do  business  with  Castla  Sawar  and  Watar  so 
that  Caatla  Granda  Estates  can  ba  a  viable  davalopaant 
project.   Ha  indicatad  that  an  agraeaent  waa  being  nagotiattd 
at  tha  tiaa  but  waa  not  ccnauaaatad. 


FAULX: 

FaulX  said  that  thay  would  cansidar  any  such 
agraaaent  aftar  tha  axaalnars  had  a  chance  to  looJc  at  it. 

HCC3X 
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Shm   law  no    reaacn  why   t.'^a  Wllaon   coapany   ahouM   fc« 
Included  on  tii«   list  of  prohibitad  companiaa. 

Th«  Wil3on  company  had  a  loan  froa  Madison  Gua-an^v 
and  andoraad  tii«  chacJc  raprasenting  th«  procaada  of  tiiac  loa 
bacX  to  th«  aarvica  corporation. 


SXaAH  HAWXTVS; 

Sarah  atronqly  disaqraas  with  hi*  canclx^aion.  . 

MZrriNG  aR2AX3  u? 

PRIVAT2  MZSTING  AT  WHICH  STrVT  CJrTMAM,  JCHM  SZLIG,  ROLF 

CC3UW*,  WALTER  FAULX,  KARZH  BRUTCM,  Br/IRLY  3ASS2TT, 

BRZCX  SPE2D  PRZSZ.NT 

r.XULX; 

FaulJc  said  h«  dcaan't  want  to  b«  so  strict  as  to 
clo««  tha  Association.   Ha  finds  it  hard  to  baliava  that  thara 
is  no  nuafcar  two  aan  in  placa,  and  tha  Association  would  fold 
wit.hout  Ltt.1aa.   K«  indicatad  that  ha  dc«sn't  hava  any  faith 
in  Lathaa  anysora. 

Stava  raaffiras  his  faith  in  Lathaa.   Ha  states  that 

thar*  is  no  dapth  in  aanagaaant  at  tha  Association. 

Ha  says  to  usa  laqal  counsal.   Lathaa  is  cut.   Lathaa 
was  chiaf  axacutiva  officar,  and  ha  aust  taXa  raaponsibility. 

Ha  suqqasts  a  now  beard  of  directors  ba  put  ir. 
placa. 

You  aay  hava  to  pay  axtra  for  a  naw  CSO  t.^.at  C3.n   do 
tha  job,  but  it  is  worth  it. 

HCC33 
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Gu«3ticr.3   tha   tlaa   liait:   en   tha   net  wc--^   c 1 

^ — — «  *i . 


ance , 


,   W«  plan  to  shrink  tha  Aascclation  to  tha  net  wcr-h 
Liait.   Artar  t.'iat,  grow  at  a  sLcwer  rata.   A  new  aud'-  -<Is^ 
b«  dcna  bacaus*  Jia  Alfard  of  Frcat  6  Ccnpany  is  net 
indepandant. 

TaJcaa  axcapcion  and  quaationa  vhan  leans  to  Al^ord 
vara  aada.  Z*   »ada  aitar  axaa,  than  t.'iara  should  hava  bean  no 
conflict. 


lL\R-£y   3RUTCH; 

W«  ara  net  going  to  diacuaa  tha  facta. 

Sha  firat  get  truly  ccncamad  about  tha  Aaaociation 
whan  Sarah  HawJcins  callad  and  aaXad  for  tha  Caapcballo  Jilaa. 
Sarah  aaid  aha  couldn't  find  th«  Aaaociation' •  filas.   Beverly 
stated  that  ah*  was  not  entirely  convinced  sob*  filaa  are  not 

hiddan. 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  JANUARY  30,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:39  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiifing. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Grood  morning.  Today  we  will  hear  from  James  Clark  and  Dawn 
Pulcer.  In  1986,  Mr.  Clark  and  Ms.  Pulcer  conducted  examinations 
of  Madison  Guaranty  in  their  capacity  as  Federal  Home  Loan  Bank 
Board  examiners.  By  any  measure,  Madison  was  a  troubled  thrift 
during  that  time. 

In  1984,  due  to  financial  conditions,  Madison  was  forced  to  enter 
into  a  supervisory  agreement.  In  1986,  Jim  McDougal,  the  CHn- 
tons'  Whitewater  partner,  was  forcibly  removed  from  his  leadership 
role  at  the  bank.  In  1989,  Madison  was  taken  over  by  the  FDIC. 

During  that  same  time  period,  the  Rose  Law  Firm  provided  legal 
representation  to  Madison.  Madison's  failure  ultimately  cost  the 
taxpayers  more  than  $60  milUon. 

In  connection  with  their  examinations  of  Madison,  Mr.  Clark  and 
Ms.  Pulcer  examined  the  Castle  Grande  transaction,  a  transaction 
which  they  described  as  a  series  of  flips  and  fictitious  sales  that 
also  involved  the  warehousing  of  land. 

We  know  that  in  the  fall  of  1985,  Madison  Guaranty  and  Seth 
Ward,  Seth  Ward  is  Mr.  Hubbell's  father-in-law,  jointly  purchased 
more  than  a  thousand  acres  of  land  south  of  Little  Rock  with  the 
idea  of  reselling  it. 

McDougal  and  Ward  called  this  property  Castle  Grande.  In  re- 
ality, Seth  Ward  was  nothing  more  than  a  straw  purchaser  who 
was  brought  into  the  deal  to  evade  laws  limiting  the  amount  of 
money  that  a  savings  and  loan  could  invest  in  real  estate.  Madison 
sold  the  property  in  a  series  of  transactions  that  resulted  in  a  loss 
of  nearly  $4  miUion  to  the  American  taxpayers.  The  sales  were 
typically  made  to  Madison  insiders  and  were  financed  by  Madison 
loans  that  more  often  than  not  were  not  repaid. 
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Susan  McDougal  earned  handsome  commissions  on  these  sales. 
Seth  Ward  was  also  well  paid  for  his  role  in  the  initial  purchase. 
The  Rose  Law  Firm  billing  records  recently  found  in  the  White 
House  residence  indicate  that  while  she  was  a  partner  at  the  Rose 
Law  Firm,  Hillary  Rodham  Clinton  had  a  dozen  or  more  con- 
ferences with  Seth  Ward  related  to  this  matter,  yet  Mrs.  Clinton 
has  sworn  under  oath  that  she  knew  nothing  about  Castle  Grande. 
The  billing  records  also  confirm  that  Mrs.  Clinton  prepared  an  op- 
tion agreement  for  the  purchase  by  Madison  of  a  piece  of  the  Castle 
Grande  property  owned  by  Seth  Ward. 

In  the  coming  days,  this  Committee  will  be  investigating  whether 
that  option  was  intended  to  be  the  mechanism  by  which  Madison 
was  to  funnel  commissions  to  Seth  Ward  to  reward  his  participa- 
tion in  this  sham  transaction. 

We  will  now  hear  from  Mr.  Clark  and  Ms.  Pulcer.  I  will  swear 
them  in  and  then  ask  Senator  Sarbanes  or  Senator  Murray  if  they 
have  any  opening  statements. 

[Whereupon,  James  T.  Clark,  Bank  Examiner,  Federal  Home 
Loan  Bank  Board,  and  Dawn  Pulcer,  Bank  Examiner,  Federal 
Home  Loan  Bank  Board;  were  called  as  witnesses  and,  having  first 
been  duly  sworn,  were  examined  and  testified  as  follows:] 

Senator  Sarbanes,  Senator  Murray,  do  you  have  any  opening 
comments? 

OPENING  COMMENTS  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Mr.  Chairman,  I  do  have  a  question  for  you.  I 
am  curious  if  this  is  the  only  panel  we're  going  to  have  this  week. 
I  am  becoming  more  and  more  concerned  that  this  Whitewater  in- 
vestigation is  dragging  along.  I  know  we're  reaching  the  February 
deadline  fairly  quickly.  And  I  notice  that  we  have  now  surpassed 
the  O.J.  Simpson  trial  in  length,  number  of  days,  and  I  think  it's 
imperative  that  we  have  as  many  panels  as  possible,  we  come  to 
a  conclusion  here  because  I  think  we're  going  to  risk  losing  our 
credibility  and  start  looking  partisan  if  we  don't  finish  on  time 
within  our  allotted  dollars.  And  I  wanted  to  ask  you  today  what 
your  intent  was  in  having  more  witnesses  so  we  could  complete 
this  task  on  time. 

The  Chairman.  Well,  tomorrow  we  have  two  panels  starting  at 
10  a.m.  and  will  probably  be  working  well  through  the  day.  Thurs- 
day, we  have  another  panel,  which  I  believe  will  take  us  well 
through  the  day,  so  we  have  three  sessions. 

Now,  we  didn't  have  one  for  Monday,  given  obviously  the  need 
to  prepare  and  get  ready  for  the  witnesses,  but  this  will  be  our 
first,  and  two  other  panels  will  be  coming  in.  Tomorrow,  we  will 
probably  work  late  into  the  day. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  SARBANES.  Has  there  been  an  addition  to  Thursday's 
schedule?  Because  I  only  have  one  person  on  Thursday. 

The  Chairman.  No,  no,  but  again,  we  have  3  days  of  hearings, 
and  we  are  pursuing  this  matter,  I  believe,  in  as  expeditious  a 
manner  as  we  can.  Now  the  Senator  points  out,  and  correctly  so, 
that  if  you  were  to  take  a  length  of  time,  you  would  say  that  this 
has  been  an  extended  period  of  time,  but  for  about  7  months  we 
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were  not  able  to  go  forward  and  examine  various  witnesses  at  the 
request  of  both  Special  Counsels.  So  I  think  we  have  been  under 
30  days,  and  I  also  believe  that  if  we  look  at  what  we've  accom- 
plished in  terms  of  gaining  the  facts  and  gaining  information,  I 
don't  know  how  much  harder  we  could  work,  but  I  intend  to  pursue 
it,  we're  going  to  continue  to  move  it,  and  I  certainly  note  the  Sen- 
ator's concern.  And  it  is  a  well-founded  one  as  it  relates  to  seeing 
to  it  that  we  move  the  process  as  expeditiously  as  possible.  And  I 
share  in  that  concern. 

Senator  Murray.  I  thank  you,  Mr.  Chairman,  and  I  know  that 
we  have  worked  long  and  hard  to  complete  as  much  as  possible, 
but  I  do  think  that  this  Committee  has  a  responsibility  to  tax- 
payers. I  know  that  there's  been  almost  $30  million  spent  on  the 
Whitewater  investigation,  although  our  part  of  that  is  a  little  over 
a  million.  But  I  think  that  it  is  important  that  we  show  our  con- 
stituents that  we  can  finish  this  on  time,  that  we  can  get  our  task 
done,  because  again  I  really  fear  this  Committee  losing  its  credibil- 
ity if  we  move  into  the  campaign  season,  and  I  don't  think  we  want 
to  risk  that. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  inquire,  on  Thursday, 
are  we  only  to  hear  from  Susan  Strayhorn? 

The  Chairman.  That's  right. 

Senator  Sarbanes.  Just  that  one  witness? 

The  Chairman.  That's  correct. 

Senator  Sarbanes.  So  you  expect  a  very  short  session  then  on 
Thursday? 

The  Chairman.  I  don't  know  how  long  that  session  will  be.  That 
session  will  certainly  go  3  or  4  hours,  maybe  more.  I  think  it  is 
tough  to  predict.  We  have  had  some  sessions  that  we  thought 
would  go  rather  quickly  and  they  went  far  longer,  but  I  think  that 
will  be  rather  comprehensive. 

Senator  Sarbanes.  Well,  I  am  a  little  mystified  as  to  what  we 
would  spend  3  or  4  hours  with  Susan  Strayhorn  on.  I  guess  what 
I  am  really  suggesting  is  putting  another  panel  on  Thursday. 

The  Chairman.  Senator,  this  is  Mr.  McDougal's  secretary,  and  I 
think  it  will  be  important.  She's  an  important  witness  and  may  be 
able  to  shed  light  on  this,  and  I  think  if  Counsels  want  to  discuss 
this  later,  they  can,  but  Mr.  McDougal's  secretary,  we  believe,  may 
be  quite  important  to  the  process. 

So  again,  I  have  instructed  Counsel  to  work  with  Minority  in  giv- 
ing them  the  witnesses  as  we  are  developing  them.  I  think  that 
there  was  a  witness,  for  example,  for  tomorrow  that  was  added  to 
the  panel  at  the  Minority's  request,  so  we  will  accommodate  when- 
ever we  can. 

Mr.  Clark,  do  you  have  a  statement? 

Mr.  Clark.  I  do. 

The  Chairman.  Would  you  like  to  give  it? 

Mr.  Clark.  Yes. 

The  Chairman.  Can  you  pull  that  microphone  up  closer  to  you? 

Mr.  Clark.  Can  you  hear  me  now? 

The  Chairman.  Yes. 

Mr.  Clark.  OK.  Thank  you. 
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SWORN  TESTIMONY  OF  JAMES  T.  CLARK 

FORMER  BANK  EXAMINER 

FEDERAL  HOME  LOAN  BANK  BOARD 

SIXTH  FEDERAL  HOME  LOAN  BANK  DISTRICT 

INDIANAPOLIS,  INDIANA 

Mr.  Chairman,  Members  of  the  Committee,  I  am  James  T.  Clark, 
and  I  reside  in  Kalamazoo,  Michigan.  I  am  currently  employed  by 
the  Comptroller  of  the  Currency  as  a  National  Bank  Examiner.  I 
was  previously  employed  in  a  similar  capacity  by  the  Federal  Home 
Loan  Bank  Board  and  the  Office  of  Thrift  Supervision.  I  worked  in 
the  Sixth  Federal  Home  Loan  Bank  District  headquartered  in  Indi- 
anapolis, Indiana. 

In  that  capacity,  I  was  Examiner-in-Charge  of  the  1986  examina- 
tion of  Madison  Guaranty  Savings  &  Loan  Association  of  Little 
Rock,  Arkansas.  After  my  arrival  there  in  early  March  1986,  I 
learned  that  the  supervisory  authorities  of  the  Dallas  bank  had 
several  concerns  about  Madison  Guaranty.  These  concerns  included 
rapid  growth,  inadequate  net  worth,  and  self  dealing. 

During  the  course  of  our  work,  the  examination  crew  found  that 
a  group  of  insiders  was  obtaining  cash  in  what  amounted  to  a  pyra- 
mid scheme.  The  principal  insider  was  James  McDougal,  who  was 
a  major  stockholder  of  Madison  Guaranty  and  the  President  of  its 
subsidiary,  Madison  Financial.  In  evaluating  Madison  Guaranty's 
financial  condition,  we  found  that  the  thrift  was  insolvent. 

By  the  time  our  field  work  ended  in  September  1986,  Madison 
Guarantys  Board  of  Directors  had  accepted  a  Cease  and  Desist 
Order  that  restricted  the  thrift's  activities.  Members  of  senior  man- 
agement, including  Mr.  McDougal,  also  eventually  left. 

This  past  August,  I  testified  before  the  Committee  on  Banking 
and  Financial  Services  of  the  House  of  Representatives  on  these 
matters.  Before  appearing  here  today,  your  Committee  staff  asked 
that  I  address  any  significant  issue  not  covered  in  my  prior  testi- 
mony. In  that  regard,  I  only  wish  to  caution  you  and  the  Members 
of  the  Committee  concerning  drawing  certain  conclusions  from  the 
1986  examination  findings. 

Specifically,  in  my  testimony  I  said  that  the  examination  found 
no  transactions  involving  then-Governor  Clinton.  I  also  said  that 
based  on  the  examination,  it  was  possible  that  such  transactions 
did  occur.  This  last  statement  was  not  a  formal  reference  to  some 
small  statistical  possibility.  Rather,  it  was  an  indication  of  the  un- 
known. No  one  should  conclude  that  any  transaction  did  or  did  not 
exist  unless  it  is  cited  in  the  examination  report  or  in  work  papers. 
To  go  beyond  this  limitation  requires  further  evidence  or  analysis 
that  the  1986  examination  did  not  do. 

Several  reports  from  that  examination  allude  to  the  reasons  for 
this  warning.  The  records  at  Madison  Guaranty  were  poor,  missing, 
and  in  some  cases,  intentionally  misleading.  Much  critical  informa- 
tion was  outside  the  thrift  entirely  and  unavailable  to  the  examin- 
ers. Though  it  lasted  a  long  time,  the  examination  only  reviewed 
a  small  portion  of  Madison  Guarant/s  transactions. 

I  hope  this  clarification  will  correct  any  misunderstanding.  To 
the  extent  of  my  memory,  I  will  try  to  answer  any  questions  you 
have. 

Thank  you. 
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The  Chairman.  Ms.  Pulcer,  do  you  have  a  statement  that  you 
would  Uke  to  make? 
Ms.  Pulcer.  Yes,  I  do. 

SWORN  TESTIMONY  OF  DAWN  PULCER 

FORMER  BANK  EXAMINER 

FEDERAL  HOME  LOAN  BANK  BOARD  OF  INDIANAPOLIS 

IN  DETROIT,  MICHIGAN 

Good  morning,  Mr.  Chairman  and  Members  of  the  Committee. 
My  name  is  Dawn  Pulcer.  I  am  here  at  the  Committee's  request  to 
answer  your  questions  regarding  my  participation  in  the  1986  Fed- 
eral Home  Loan  Bank  examination  of  Madison  Guaranty  Savings 
&  Loan  located  in  Little  Rock,  Arkansas.  Beginning  in  July  1985, 
I  was  employed  by  the  Federal  Home  Loan  Bank  of  Indianapolis 
as  an  Examiner  in  Detroit,  Michigan. 

In  March  1986,  I  was  assigned  to  assist  Mr.  James  T.  Clark  in 
the  examination  of  Madison  Guaranty  S&L.  My  review  primarily 
focused  on  the  real  estate  investments  of  Madison  Financial  Cor- 
poration and  associated  Madison  Guaranty  loans  and  transactions. 

I  remained  with  the  Federal  Home  Loan  Bank  and  later  the  Of- 
fice of  Thrift  Supervision  as  an  Examiner  and  Field  Manager  until 
November  17,  1995.  Currently,  I  am  the  Assistant  Director  of  the 
Internal  Audit  Department  for  Sterling  Bank  and  Trust,  F.S.B.,  in 
Southfield,  Michigan. 

This  concludes  my  brief  statement,  and  I  would  be  pleased  to  an- 
swer your  questions  to  the  best  of  my  ability. 

The  Chairman.  Thank  you  very  much. 

Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Ciood  morning,  Mr.  Clark  and  Ms.  Pulcer. 

Mr.  Clark,  you  have  over  20  years  of  experience  as  a  Federal 
bank  examiner;  am  I  correct? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  And  you  have  participated  in  over  100  examina- 
tions of  banks  and  thrifts? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  You  just  testified  that  you  were  the  Examiner-in- 
Charge  of  the  1986  examination  of  Madison  Guaranty? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  And  Madison  Guaranty  was  run  by  a  man  named 
James  McDougal? 

Mr.  Clark.  Yes,  it  was. 

Mr.  Giuffra.  As  Members  of  the  Committee  know,  Mr.  James 
McDougal  was  the  Clintons'  Whitewater  business  partner.  What 
are  the  responsibilities  of  the  Examiner-in-Charge  of  an  examina- 
tion of  a  thrift? 

Mr.  Clark.  The  Examiner-in-Charge  is  responsible  for  organizing 
the  examination  work,  for  determining  its  scope,  for  assigning 
various  duties  to  the  various  crew  members,  for  evaluating  the  in- 
stitution on  an  overall  basis,  and  for  reporting  findings  to  other  su- 
pervisory authorities. 

Mr.  Giuffra.  You  started  your  examination  in  March  1986;  am 
I  correct? 

Mr.  Clark.  Yes,  that's  true. 
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Mr.  GiUFFRA.  And  completed  the  exam  in  September  1986? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  The  exam  took  6  months.  Assuming  a  bank  is  rel- 
atively trouble  free,  $100  million  in  assets,  about  how  long  should 
it  normally  take  to  conduct  an  examination? 

Mr.  Clark.  Perhaps  3  or  4  weeks,  depending  upon  the  circum- 
stances. 

Mr.  GlUFFRA.  Why  did  it  take  so  long  to  conduct  this  examina- 
tion of  Madison  Guaranty? 

Mr.  Clark.  Well,  because  Madison  Guaranty's  problems  were  so 
severe  and  its  records  were  so  poor. 

Senator  Mack.  Records  were  what?  I'm  sorry. 

Mr.  Clark.  Excuse  me.  I  said  because  Madison  Guaranty's  prob- 
lems were  so  severe  and  its  records  were  so  poor. 

Mr.  GlUFFRA.  Were  there  any  indications  to  you  as  the  Exam- 
iner-in-Charge  that  management  insiders  were  actively  obstructing 
your  examination? 

Mr.  Clark.  Yes,  there  were. 

Mr.  GlUFFRA.  Could  you  give  some  examples  to  the  Committee? 

Mr.  Clark.  Loan  files  we  asked  to  review  were  often  retained  for 
an  inordinately  long  time.  It  was  oftentimes  difficult  to  get  infor- 
mation from  management  in  terms  of  talking  to  them  and  getting 
responses.  Their  responses  were  often  evasive. 

Mr.  GlUFFRA.  Did  you  believe  that  management  had  concocted 
documents  to  give  to  the  examiners? 

Mr.  Clark.  In  some  cases  we  thought  so,  yes. 

Mr.  GlUFFRA.  And  did  you  believe  in  some  cases  documents  were 
backdated  to  be  provided  to  the  examiners? 

Mr.  Clark.  In  some  cases,  yes. 

Mr.  GlUFFRA.  Based  on  your  20-some  years  of  experience  as  a 
bank  examiner,  would  you  rank  Madison  among  the  top  five  worst 
in  terms  of  self-dealing  by  insiders? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  You  have  no  doubt  about  that,  sir? 

Mr.  Clark.  None. 

Mr.  GlUFFRA.  How  about  in  terms  of  safety  and  soundness,  top 
five  in  terms  of  worst? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  This  bank  was  a  complete  mess;  is  that  right? 

Mr.  Clark.  It  was  very  bad. 

Mr.  GlUFFRA.  Now  let's  put  on  the  Elmo  the  summary  page  from 
the  examination  report,  you  have  a  copy  of  it  in  front  of  you,  sir. 

Senator  Sarbanes.  Mr.  Clark,  did  you  say  bank  or  S&L?  I  want 
to  be  clear  on  that,  when  you  made  that  ranking. 

Mr.  Clark.  I'm  sorry.  I'm  now  examining  banks,  and  sometimes 
I  do  use  the  wrong  word.  It  was  an  S&L.  It  was  a  thrift  institution. 

Senator  Sarbanes.  It  was  not  a  bank,  it  was  an  S&L;  correct? 

Mr.  Clark.  That's  correct. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  Mr.  Chairman,  I  appreciate  everyone  has  their 
views  and  opinions  on  this,  and  I  say  this  with  respect  to  staff,  but 
why  don't  we  let  the  witness  describe  and  characterize  how  they 
see  things  rather  than  offer  the  witness  ideas  as  to  what  it  is?  It 
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seems  to  me  asking  whether  or  not  this  is — what  the  condition  was 
makes  a  better  way  of  proceeding  rather  than  sort  of  suggesting. 

The  Chairman.  I  will  ask  Counsel  to  attempt  to  lead  less  but  we 
are  trying  to  get  the  story.  This  is  not  a  court  of  law  and  I  think 
the  Senator  makes  a  good  point,  so  if  you  can — he  is  an  articulate 
person. 

Mr.  GlUFFRA.  Do  you  have  the  summary  page  in  front  of  you,  sir? 

Mr.  Clark.  Yes,  I  see  it. 

Mr.  GlUFFRA.  Now,  you  indicated  in  your  summary  that  Mr. 
McDougal  was  able,  'To  divert  substantial  amounts  of  funds  from 
the  projects  to  himself  and  others."  Could  you  describe  how  Mr. 
McDougal  did  that? 

Mr.  Clark.  Yes.  He  had  total  control  of  Madison  Guaranty  funds. 
He  could  dispense  those  funds  to  anyone  he  wished  at  any  time  he 
wished.  And  he  did  so  through  the  land  development  projects. 

Mr.  GlUFFRA.  Now,  am  I  correct  that  often  in  funding  real  estate 
projects,  Madison  would  fund  the  entire  purchase  price  of  the 
transaction? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  That's  not  the  normal  procedure  in  funding  a  real 
estate  project  by  an  S&L? 

Mr.  Clark.  No,  not  at  all.  Normally,  a  borrower  is  required  to 
have  independent  equity. 

Mr.  GlUFFRA.  Did  you  discover  a  number  of  instances  in  which 
the  buyer  was  often  an  insider  of  the  company  who  was  acting  as 
a  straw  purchaser? 

Mr.  Clark.  Yes,  a  number  of  instances. 

Mr.  GlUFFRA.  Who  is  a  straw  purchaser? 

Mr.  Clark.  It  essentially  is  a  sham  purchaser  who  obtains  legal 
title  to  a  property  without  having  any  actual  financial  interest  in 
the  property  simply  as  a  means  to  hide  the  true  ownership  of  the 
proi)erty. 

Mr.  GlUFFRA.  In  a  number  of  instances  did  you  discover  that 
Madison  insiders  were  receiving  what  might  be  called  the  down- 
payments  in  the  form  of  real  estate  commissions  or  bonuses? 

Mr.  Clark.  Yes,  that  is  correct. 

Mr.  GlUFFRA.  Again,  is  that  a  proper  banking  practice  for  an 
S&L? 

Mr.  Clark.  No,  particularly  since  it  was  used  to  create  the  sham 
transactions,  to  allow  the  straw  buyers  to  buy  the  property. 

Mr.  GlUFFRA.  Do  you  recall  any  examples  in  the  course  of  your 
examination  in  which  Madison  insiders  engaged  in  such  trans- 
actions, sham  transactions? 

Mr.  Clark.  Yes,  there  were  a  number  of  them.  Particularly  on — 
well,  with  several  of  the  projects,  including  Maple  Creek,  Castle 
Grande,  and  Campobello. 

Mr.  GlUFFRA.  Now  in  your  opening  statement  you  described  how 
Madison  insiders  were  obtaining  cash  through  a  pyramid  scheme. 
What  did  you  mean  by  that? 

Mr.  Clark.  Simply  they  would  start  by  investing  in  a  project. 
They  would  sell  land  through  one  of  these  sham  transactions  to  a 
straw  buyer.  As  a  result  of  that  sale,  they  would  recognize  on  the 
Madison  Financial,  the  subsidiary,  and  in  Madison  Guaranty's 
books,  profit.  That  profit  went  into  net  worth.  The  increased  net 
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worth  allowed  them  to  obtain  more  deposits.  They  paid  a  very  high 
rate  on  these  deposits  so  that  in  terms  of  normal  operations,  it 
would  not  produce  earnings  for  the  bank,  they  couldn't  reinvest  the 
funds  at  a  high  enough  rate  to  produce  those  earnings. 

So — but  the  additional  deposits  brought  in  more  cash,  more  cash 
then  to  invest  in  the  land  developments  so  you  have  a  cycle  where, 
assets  that  is  in  the  land  developments,  deposits  are  ever  increas- 
ing where — and  the  net  worth  of  the — net  worth  of  the  institution, 
the  real  net  worth  of  the  institution  is  not. 

Mr.  GlUFFRA.  Am  I  correct  that  ultimately  U.S.  taxpayers  bore 
the  risk  of  this  pjn-amid  scheme? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  How  would  this  pyramid  scheme  come  collapsing 
down? 

Mr.  Clark.  Well,  if  you  evaluated — for  instance,  one  way  to  do 
it  would  be  to  evaluate  the  assets  of  the  institution.  If  you  looked 
at  their  true  worth  and  reduced  the  assets  in  the  institution  to 
their  true  worth,  it  would  wipe  out  the  net  worth  of  the  institution. 

Another  way  is  to  look  at  the  accounting  rules.  If  you  applied  the 
accounting  rules  correctly,  all  of  those  profits  I  spoke  of  would  have 
to  be  deferred.  That  also  would  wipe  out  the  net  worth  of  the  insti- 
tution. It  would  make  the  institution  insolvent,  and  in  fact  that's 
what  we  found  during  the  exam. 

Mr.  GlUFFRA.  During  the  examination  you  visited  most  of  the 
sites  of  the  larger  Madison-financed  real  estate  projects? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  And  you  determined  that  most  of  these  projects 
were  not  feasible? 

Mr.  Clark.  Yes,  we  did. 

Mr.  GlUFFRA.  Now,  I  would  like  to  focus  your  attention  on  the 
Castle  Grande  project.  We've  learned  from  the  RTC  that  taxpayers 
lost  almost  $4  million  in  connection  with  this  project.  In  your  ex- 
amination report,  you  refer  to  this  project  as  the  Castle  Grande 
project;  is  that  correct? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Did  Madison  officials  refer  to  this  project  as  the 
Castle  Grande  project? 

Mr.  Clark.  Yes,  I  believe  they  also  called  it  Castle  Creek  many 
times. 

Mr.  GlUFFRA.  Did  they  refer  to  it  by  any  other  name  that  you 
were  aware  of? 

Mr.  Clark.  On  one  or  two  of  the  records  they  may  have  referred 
to  IDC. 

Mr.  GlUFFRA.  But  in  most  instances  they  referred  to  it  as  Castle 
Grande? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Ms.  Pulcer,  you  were  also  involved  in  the  examina- 
tion of  the  real  estate  investments  of  Madison? 

Ms.  Pulcer.  Yes. 

Mr.  GlUFFRA.  In  your  dealings  with  Madison  management,  how 
was  this  project.  Castle  Grande,  normally  referred  to? 

Ms.  Pulcer.  Normally  it  was  referred  to  as  Castle  Grande. 

Mr.  GlUFFRA.  Mr.  Clark,  if  we  could  turn  a  little  bit  later  into 
your  report,  and  this  would  be  page  BL  10728,  this  is  the  discus- 
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sion  of  the  Castle  Grande  loan  in  your  final  report.  I'll  just  read 
it,  "This  land  was  purchased  and  sold  in  a  series  of  fictitious  trans- 
actions involving  McDougal-Henley  Group  members  and  Madison 
Financial."  What  did  you  mean  by  that  in  your  report? 

Mr.  Clark.  Simply  that  a  series  of  these  fictitious  land  sales  to 
straw  buyers  occurred.  Again,  the  funding  was  entirely  by  Madison 
Guaranty  or  its  subsidiaries,  so  that  the  straw  buyers  had  no  fi- 
nancial interest  in  the  transactions.  It  created  the  appearance  of 
sales  when  in  fact  there  were  no  real  sales. 

Mr.  GlUFFRA.  Mr.  Clark,  you  actually  went  out  and  looked  at 
Castle  Grande.  We  have  a  map  of  it  up  on  the  board,  and  I  think 
you  have  a  map  in  your  packet  as  well.  Now  the  map  indicates  that 
the  entire  project  is  called  Castle  Grande.  Could  you  just  describe 
for  the  Committee  this  entire  project? 

Mr.  Clark.  It  was  approximately  a  thousand  acres,  north  and 
south  of  145th  Street.  The  original  acquisition  was  as  an  industrial 
development  from  a  corporation  called  IDC.  The  original  acquisi- 
tion was  for  the  entire  thousand  acres,  although  part  of  it  was  pur- 
chased through  the  straw. 

Mr.  GlUFFRA.  Would  you  describe  the  land  north  of  145th  Street? 
For  example,  was  the  land  swampy,  good  for  development? 

Mr.  Clark.  Well,  no.  North  of  145th  Street  I  would  say,  as  I  re- 
call, the  land  was  logged  over,  but  it  was  higher  ground  and  roll- 
ing. South  of  145th  Street,  the  land  dropped  off  rather  rapidly  and 
became  very  swampy,  especially  in  the  area  I  believe  that's  marked 
on  the  chart  as  floodway. 

Mr.  GlUFFRA.  So  that  would  be  the  bottom  right  where  it  says 
floodway? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Did  you  believe  this  land  was  suitable  for  the  type 
of  development  that  was  proposed  here  by  Madison? 

Mr.  Clark.  No. 

Mr.  GlUFFRA.  Now  the  land  was  acquired  in  connection  with  a 
workout  of  a  project  that  had  not  succeeded.  Do  you  know  whether 
Madison  obtained  a  feasibility  study  before  moving  forward? 

Mr.  Clark.  No,  they  did  not. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  chart  number  1 
that  we  prepared. 

The  Chairman.  What  chart  is  that?  Would  you  explain  it  to  him? 

Mr.  GlUFFRA.  These  nice  blue  charts  that  the  Senate  was  able  to 
obtain.  Was  it  your  understanding,  sir,  that  this  property,  the  Cas- 
tle Grande  property,  was  purchased  by  Madison  Financial  and  a 
man  named  Seth  Ward  jointly? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Mr.  Ward,  I  gather,  purchased  the  land  north  of 
145th  Street? 

Mr.  Clark.  I  believe  that's  correct  but  I  would  have  to  look  at 
our  exam  work  papers  to  make  sure. 

Mr.  GlUFFRA.  Was  it  your  understanding  that  Mr.  Ward's  pur- 
chase was  fully  funded  by  Madison? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  That  was  for  $1.15  million? 

Mr.  Clark.  Based  on  my  recollection,  that's  correct. 
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Mr.  GlUFFRA.  Nonrecourse  loan.  What  does  it  mean  to  be  a  non- 
recourse loan? 

Mr.  Clark.  My  understanding  of  the  term  is  that  Madison  Guar- 
anty would  have  no  recourse,  that  is — well,  no  recourse  against 
Seth  Ward,  that  is,  if  he  defaulted  on  the  loan,  the  only  thing  they 
could  do  would  be  to  take  the  property  back.  They  couldn't  seek 
any  of  Seth  Ward's  other  assets. 

Mr.  GlUFFRA.  Do  you  have  any  understanding  as  to  why  Seth 
Ward  was  put  in  this  transaction  by  Madison? 

Mr,  Clark.  Well,  he  had  a  relationship  with  Madison,  and 

Mr.  GlUFFRA.  He  was  a  consultant  to  Madison;  isn't  that  right? 

Mr.  Clark.  Based  on  my  recollection,  yes. 

Mr.  GlUFFRA.  Now,  you  describe  Mr.  Ward  as  a  straw  purchaser? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  By  using  Seth  Ward,  was  Madison  able  to  cir- 
cumvent an  Arkansas  State  law  requirement  limiting  the  amount 
that  Madison  could  invest  in  Madison  Financial  which  was  its  serv- 
ice corporation? 

Mr.  Clark.  I  believe  so.  I  would  have  to  check  precisely  what 
Madison's  net  worth  was  at  the  time  versus  the  amount  of  its  in- 
vestment in — direct  investment  in  its  service  corporation  to  make 
absolutely  sure,  but  in  effect,  that's  what  it  would  do. 

Mr.  GlUFFRA.  That  was  your  understanding,  though,  as  to  why 
Mr.  Ward  was  involved  in  this  particular  transaction? 

Mr.  Clark.  Yes,  it  is. 

Mr.  GlUFFRA.  Did  you  come  across  any  documents  in  the  course 
of  your  examination  that  led  you  to  believe  that  Mr.  Ward  was  put 
in  place  in  order  to  circumvent  this  limitation  under  Arkansas  law 
and  the  amount  of  money  that  a  bank — that  an  S&L  could  invest 
in  a  service  corporation? 

Mr.  Clark.  To  the  best  of  my  recollection,  we  did  run  across  at 
some  point  an  agreement  between  Mr.  Ward  and  Madison  to  that 
effect.  I  don't  recall  whether  it  mentioned  the  limitation  in  invest- 
ment and  service  corporation.  I  did  bring  up  the  matter  of  limita- 
tion, the  limitation  in  service  corporation  with  the  President  of 
Madison  Guaranty,  Mr.  Latham. 

Mr.  GlUFFRA.  What  did  he  say  about  the  limitation? 

Mr.  Clark.  He  said  it  had  been  waived  by  the  State. 

Mr.  GlUFFRA.  Did  you  ultimately  determine  that  that  had  not 
been  the  case? 

Mr.  Clark.  We  did  not  determine  one  way  or  the  other. 

Mr.  GlUFFRA.  Now  what  was  the  purpose  of  the  limitation,  as  far 
as  you  know? 

Mr.  Clark.  To  limit  the  amount  of  risk  the  Madison  Guaranty 
or  any  Arkansas  thrift  could  take.  Direct  investments  in  service 
corporations  or  in  property  are  considered  to  be  more  risky  than 
just  lending  on  property. 

Mr.  GlUFFRA.  Would  you  expect  counsel  advising  a  client  in 
structuring — an  S&L  in  structuring  a  land  transaction  such  as  this 
to  have  been  aware  of  the  investment  rule? 

Mr.  Clark.  I'm  sorry,  would  you  repeat  the  question? 

Mr.  GlUFFRA.  If  outside  counsel  were  involved  in  structuring  this 
transaction,  would  you  have  expected  outside  counsel  to  have  been 
aware  of  the  Direct  Investment  Rule? 
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Mr.  Clark.  I  am  not  an  attorney,  but  as  an  examiner,  looking 
at  a  thrift  institution,  I  would  have  expected  their  outside  counsel 
to  be  familiar  with  the  laws  of  the  State  in  which  the  institution 
operated. 

Mr.  GiUFFRA.  In  this  particular  case,  that  would  be  Arkansas? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Would  you  consider  this  direct  investment  limita- 
tion to  be  an  important  regulatory  requirement  for  a  thrift? 

Mr.  Clark.  Yes,  I  do. 

Mr.  GlUFFRA.  Could  we  just  put  up  briefly  the  Massey  billing 
record,  DKSN  28962.  In  fact,  the  Committee,  just  to  make  an  ob- 
servation, has  learned  in  the  billing  records  that  were  discovered 
at  the  White  House  that  Mr.  Massey,  who  was  an  associate  at  the 
law  firm  at  the  time,  had  done  some  research  July  1,  1985,  in  con- 
nection with  tr3dng  to  learn  about  the  Direct  Investment  Rule. 

Ms.  Hawkins  was  someone  you  came  across  in  the  course  of  your 
examination;  am  I  correct? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  In  this  conference,  this  billing  reference  that  Mr. 
Massey  has,  it  indicates  he  spoke  with  Ms.  Hawkins  and  she  was 
a  former  Federal  Bank  Examiner;  isn't  that  right? 

Mr.  Clark.  Yes,  she  was. 

Mr.  GlUFFRA.  Now  if  we  could  put  chart  2  on  the  Elmo,  this  is 
a  chart  the  Committee  has  prepared.  This  indicates  that  almost  im- 
mediately after  the  initial  purchase  of  the  property.  Ward  and 
Madison  sold  various  parcels  of  land  to  Madison  insiders.  Do  you 
recall  that? 

Mr.  Clark.  Yes,  I  do. 

Mr.  GlUFFRA.  And  purchasing  the  land  for  $1.75  million,  the 
thousand  acres,  just  in  these  six  transactions  the  land  was  sold  for 
over  $3  million.  How  would  you  account  for  that  disparity,  that 
over  $1  million  increase  in  the  short  period  of  time  and  the  amount 
that  the  land  was  sold  for? 

Mr.  Clark.  Well,  again,  most,  if  not  all,  of  these  transactions 
were  not  arm's  length.  They  were  to  straw  buyers  who  had  no  fi- 
nancial responsibility.  Therefore,  they  would  be  willing  to  pay  any 
price  that  Madison  Guaranty  or  James  McDougal  were  willing  to 
fund.  As  a  result  of  these  sales,  Madison  Guaranty  recognized — 
Madison  Financial  and  Madison  Guaranty  recognized  substantial 
profits  creating  the  net  worth  I  spoke  of  earlier. 

Mr.  GlUFFRA.  But  those  were  illusory  profits? 

Mr.  Clark.  Yes,  they  were. 

Mr.  GlUFFRA.  They  were  not,  in  fact,  properly  accounted  for  on 
Madison's  books? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Let's  turn  to  the  next  chart.  This  is  chart  3,  this 
indicates  how  the  sales  were  financed  by  Madison  Guaranty.  On 
the  left-hand  side  we  indicate  the  purchase  by  Mr.  Fitzhugh  and 
we  have  a  sales  price  of  $500,000,  and  then  a  nonrecourse  loan  of 
$475,000  and  then  a  commission  of  $50,000.  Below  that  we  have 
35  acres  to  Mr.  Tucker,  $125,  with  a  $260,000  nonrecourse  loan. 
What  I  will  be  doing  now  is  taking  you  through  each  of  these  trans- 
actions, but  it  was  your  understanding  that  they  were  all — almost 
all  100  percent  financed  by  Madison? 
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Mr.  Clark.  Yes. 

Mr.  GiUFFRA.  And  that's  not  a  proper  approach  for  funding  a  real 
estate  transaction  by  an  S&L? 

Mr.  Clark.  No,  it's  very  risky  indeed. 

Mr.  GlUFFRA.  Let's  turn  to  chart  number  4.  This  chart  depicts 
the  acquisition  of  6.6  acres  at  Castle  Grande  and  a  Levi  Strauss 
building  that  was  on  the  property.  Do  you  recall  the  Levi  Strauss 
building? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  In  this  particular  instance,  that  transaction  was 
Mr.  Fitzhugh  paid  Madison  Financial  $500,000,  and  it  was  funded 
by  a  $475,000  nonrecourse  loan,  and  Mr.  Fitzhugh  also  received  a 
$50,000  commission.  Now  is  it  unusual  for  someone  who  is  basi- 
cally selling  the  property  to  themselves  to  receive  a  commission? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  What  was  the  purpose  for  this — giving  the  person 
who  was  buying  the  property  a  commission? 

Mr.  Clark.  Well,  since  Mr.  Fitzhugh  in  essence  did  no  work,  he 
didn't — selling  it  to — essentially  selling  it  to  himself,  one  can  con- 
clude that  the  $50,000  was  not  a  true  payment  for  realtor  services 
rendered.  What  in  effect  it  did  was  allow  Mr.  Fitzhugh  to  buy  the 
Levi  Strauss  building  with  no  funds  of  his  own.  All  the  money 
came  from  Madison  Guaranty  or  one  of  its  operating  entities. 

Mr.  GlUFFRA.  And  in  fact,  Madison  Guaranty  we  learned  booked 
paper  profits  of  $439,000  on  this  particular  transaction? 

Mr.  Clark.  I  believe  that's  correct. 

Mr.  GlUFFRA.  Were  there  problems  with  regard  to  the  appraisal 
of  this  particular  property  that  you  can  recall? 

Mr.  Clark.  I  can't  recall  specifically  on  this  particular  property. 
However,  generally  there  were  very  serious  problems  with  all  of 
the  appraisals  that  were  done  on  various  pieces  of  property  at 
Madison — excuse  me,  at  Castle  Grande. 

Mr.  GlUFFRA.  Now  let's  put  chart  5  on  the  Elmo.  This  is  an  ac- 
quisition of  35  acres  of  Castle  Grande  by  Jim  Guy  Tucker,  who  was 
then  an  attorney,  outside  attorney  to  Madison  Guaranty.  He  pur- 
chased this  land  for  $125,000,  and  received  a  $260,000  nonrecourse 
loan.  What  does  that  indicate  to  you,  sir? 

Mr.  Clark.  Well,  that  not  only  did  Mr.  Tucker  receive  funding 
from  Madison  Guaranty  for  the  full  purchase  price  of  the  land,  but 
also  he  received  approximately  $135,000  cash  in  addition  to  the 
purchase  price. 

The  Chairman.  What  a  bank.  That  is  a  great  bank.  You  actually 
go  and 

Senator  Mack.  It's  an  S&L,  though. 

The  Chairman.  A  great  S&L,  excuse  me.  You  buy  the  land  for 
$125,000.  They  give  you  $260,000  to  buy  the  land  for  $125,000  so 
you  actually  put  $135,000  in  your  pocket  and  then  besides  that, 
they  agree  that  they  won't  sue  you  if  you  can't  pay. 

Mr.  Clark.  It  is  quite  a  deal,  sir. 

The  Chairman.  That  is  the  sweetheart  of  sweethearts.  I  mean, 
that  is  absolutely 

Senator  MuRKOWSKl.  You  looking  for  one  of  those? 

The  Chairman.  No,  no,  I  am  not  looking  for  one  of  those. 

[Laughter.] 
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When  you  saw  that,  did  that  bother  you? 

Mr.  Clark.  It  surely  did. 

The  Chairman.  I  mean,  the  other  stuff  is  wild,  where  a  guy  buys 
property  for  $500,000,  he  gets  $475  plus  a  loan  plus  $50,000  com- 
mission so  he  can  put  the  $25,000 — he  only  got  $25,000.  He  bought 
the  land  and  he  put  $25,000  in  his  pocket;  right? 

Mr.  Clark.  Yes. 

The  Chairman.  Next  fella  comes  along,  he  bought  the  land,  he 
has  a  nonrecourse  loan,  he  puts  $135,000  in  his  pocket. 

Mr.  Clark.  That's  right. 

The  Chairman.  That's  all  taxpayer  money. 

Mr.  Clark.  Well,  it's  Government-insured  deposits,  yes,  sir. 

The  Chairman.  In  the  final  analysis  it  comes  out  when  that  bank 
goes  under  and  there's  no  way  a  bank  can  survive  if  it's  going  to 
operate  that  way,  that  the  taxpayers  are  funding  this  kind  of  stuff. 

Mr.  Clark.  That's  correct.  Ultimately  the  insurance  would  guar- 
anty deposits. 

The  Chairman.  Sure,  OK. 

Mr.  GlUFFRA.  Mr.  Clark,  did  you  discover  that  in  a  number  of  in- 
stances the  loan  files  did  not  sufficiently  document  the  disburse- 
ments of  the  loan  proceeds? 

Mr.  Clark.  Yes,  that  was  true  of  almost  all  the  loan  files. 

Mr.  GiUFFRA.  In  this  particular  case,  you  had  to  look  through  the 
check  clearing  records  to  try  to  find  out  how  the  money  was  used? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  In  this  particular  instance  I  believe  the  $135,000 
went  to  Tucker  and  some  of  that  money  was  supposedly  to  be  used 
to  clear  trees  on  the  property? 

Mr.  Clark.  That's  my  recollection  of  what  we  were  told. 

Mr.  GlUFFRA.  Do  you  think  it  would  have  cost  $135,000  to  clear 
those  trees? 

Mr.  Clark.  No,  sir,  we  didn't  feel  that  at  the  time. 

Mr.  GlUFFRA.  Just  a  few  more  questions.  If  we  could  put  on — one 
other  point  on  this  one.  There  was  a  $12,500  commission  paid  to 
Susan  McDougal.  She  was  the  wife  of  Jim  McDougal? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Were  you  troubled  when  you  saw  this  commission 
being  paid  to  Mrs.  McDougal? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Do  you  think  Mrs.  McDougal  did  any  work  in  con- 
nection with  this  particular  transaction? 

Mr.  Clark.  No,  I  don't  think  any  benefit  accrued  to  Madison 
Guaranty. 

Mr.  GlUFFRA.  So  this  was  just  a  way  to  funnel  money  to  Mr. 
McDougal  and  his  wife? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  If  we  could  put  on  another  chart,  number  6,  this 
is  an  acquisition  of  59  acres  by  something  called  Master  Develop- 
ments, Inc.  Master  Developments,  Inc.  was  a  company  that  ^yas  set 
up  by  Mr.  Randolph,  who  was  someone  who  was  a  Madison  insider 
and  the  Henley s.  The  Henleys  were  related  to  Mrs.  McDougal;  is 
that  right? 

Mr.  Clark.  Yes,  that  was  Mrs.  McDougal's  family.  They  were 
Jim  McDougal's  in-laws. 
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Mr.  GlUFFRA.  In  this  particular  instance,  Mr.  Henley  received  a 
$47,200  commission  for  selling  the  land  to  himself? 

Mr.  Clark.  Essentially,  yes. 

Mr.  GiUFFRA.  Again,  that  was  just  a  means  to  funnel  money  to 
Mr.  Henley  to  fund  the  transaction? 

Mr.  Clark.  That's  correct. 

Mr.  GiUFFRA.  An  improper  practice  by  an  S&L? 

Mr.  Clark.  Correct. 

Mr.  GiUFFRA.  We've  subsequently  learned  that  the  RTC  sold  this 
property  for  $100,000  in  1992.  Mr.  Chairman,  this  will  just  take  5 
more  minutes.  Mr.  Clark,  during  the  examination 

The  Chairman.  With  the  indulgence  of  the  Minority,  I  would  ask 
that  we  give  Mr.  Giuffra  another  5  minutes  to  at  least  complete 
this  so  we  don't  have  to  come  back  to  that  and  we'll  have  that  over. 

Go  ahead. 

Mr.  Giuffra.  Were  State  examiners  actively  involved  in  your  ex- 
amination? 

Mr.  Clark.  No. 

Mr.  Giuffra.  Would  you  normally  have  expected  State  bank  ex- 
aminers and  regulators  to  have  been  more  actively  involved? 

Mr.  Clark.  Normally,  I  would.  The  arrangements  between  Fed- 
eral examiners  and  State  examiners  at  the  time  varied  from  State- 
to-State,  but  usually  there  was  more  contact. 

Mr.  Giuffra.  Typically  when  you  examine  an  S&L,  the  State 
S&L  regulator  will  be  more  involved  and  sometimes  participating 
side-by-side  with  the  Federal  regulator? 

Mr.  Clark.  Yes,  particularly  when  the  problems  at  the  thrift 
were  as  serious  as  those  at  Madison  Guaranty. 

Mr.  Giuffra.  Now  did  there  come  a  time  when  you  learned  that 
Ms.  Beverly  Bassett  Schaffer — who  was  Ms.  Schaffer? 

Mr.  Clark.  At  what  time? 

Mr.  Giuffra.  In  1986. 

Mr.  Clark.  At  that  point  my  recollection  is  that  she  was  the 
State  Supervisor  of  Thrift  Institutions  but  that  was  among  other 
things. 

Mr.  Giuffra.  Did  you  learn  that  Ms.  Bassett  had  done  some 
legal  work  for  a  McDougal  project  while  in  private  practice  in  the 
course  of  your  examination? 

Mr.  Clark.  Yes,  we  did. 

Mr.  Giuffra.  Were  you  troubled  when  you  learned  that  Ms.  Bas- 
sett had  done  some  legal  work  for  Mr.  McDougal  in  the  past? 

Mr.  Clark.  I  became  troubled  when  I  learned  that  she  would  at- 
tend the  supervisory  meeting  with  the  board  of  directors  in  July 
1986,  and  at  that  point  I  learned  who  she  was,  that  is,  the  State 
Supervisor. 

Mr.  Giuffra.  Did  you  believe  that  Ms.  Bassett  should  have 
recused  herself  from  Madison  matters  because  of  the  fact  that  she 
had  represented  Madison  while  a  lawyer  in  private  practice? 

Mr.  Clark.  I'm  not  an  attorney,  but  I  do  think  based  upon  my 
experience  as  examiner,  it  may  very  well  have  been  a  conflict. 

Mr.  Giuffra.  Did  you  think  she  had  a  conflict? 

Mr.  Clark.  I  thought  so. 
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Mr.  GlUFFRA.  Ms.  Pulcer,  you  took  notes  at  this  particular  meet- 
ing that  was  held  on  July  11  of  the  Federal  Home  Loan  Bank 
Board  in  Dallas? 

Ms.  Pulcer.  Yes,  I  did. 

Mr.  GlUFFRA.  This  will  be  the  last  question.  If  we  could  put  up 
Ms.  Pulcer's  notes. 

The  Chairman.  Are  those  the  notes  we  saw  last  week? 

Mr.  GlUFFRA.  Yes,  these  are  a  little  different. 

Now,  Ms.  Pulcer,  you  attended  this  meeting  of  the  Federal  Home 
Loan  Bank  Board  in  Dallas? 

Ms.  Pulcer.  Yes,  I  did. 

Mr.  GlUFFRA.  Mr.  Faulk  was  the  supervisory  agent  in  connection 
with  this  examination;  is  that  right? 

Ms.  Pulcer.  Yes,  he  was. 

Mr.  GlUFFRA.  Mr.  Faulk,  according  to  your  notes,  asked  Beverly 
Bassett  if  she  wants 

The  Chairman.  Look,  let  me  say  this.  Because  the  Minority  is 
questioning  the  fact  that  the  light  has  been  on  for  several  minutes 
now  and  they  want  to  attempt  to  hold,  I  want  you  to  be  able  to 
ask  Ms.  Pulcer  these  questions  without  having  to  speed  through 
them.  If  you're  going  to  do  it  the  way  you  should,  it's  going  to  take 
more  time,  we're  going  to  be  over  the  clock,  so  we'll  come  back  to 
that  and  will  recognize  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Clark  and  Ms.  Pulcer,  did  you  testify  be- 
fore the  House  Banking  Committee? 

Mr.  Clark.  Yes. 

Ms.  Pulcer.  Yes,  we  did. 

Senator  Sarbanes.  Was  that  in  a  public  hearing? 

Mr.  Clark.  Yes. 

Senator  Sarbanes.  Was  that  on  the  very  matters  that  you  are 
being  asked  about  here  this  morning? 

Mr.  Clark.  Yes. 

Senator  Sarbanes.  Was  that  an  extensive  public  hearing  on  the 
House  side? 

Mr.  Clark.  It  lasted  around  a  day. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Clark,  in  your  opening  statement,  you 
have  suggested  that  before  appearing  here  today,  the  Committee 
staff,  and  by  which  I  take  it  that's  the  Majority  staff,  asked  that 
you  address  any  significant  issue  not  covered  by  your  prior  testi- 
mony. You've  testified  for  about  a  half  an  hour  here  this  morning. 
Is  there  anything  here  that  you  have  not  written  or  testified  about? 

Mr.  Clark.  Is  your  question  is  there  anything  that  you've  said 
this  morning  where  I  did  not  testify  to  it  previously? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Clark.  I  may  not  have  gone  into  all  of  the  details  previously 
but  certainly  the  general  area  was  covered  previously. 

Mr.  Ben-Veniste.  Indeed  your  concern  about  the  inside  deals  at 
the  Madison  Bank  which  involved  flipping  various  properties  and 
sham  transactions  was  the  subject  of  your  report  back  in  1986  and 
1987,  10  years  ago. 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  And  that  is  what  concerned  you  10  years  ago 
so  that  you  wanted  to  come  down  pretty  hard  on  Madison  Bank? 
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Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  So  to  the  extent  that  Madison  Bank  was  oper- 
ating in  a  way  that  benefited  insiders  and  sweetheart  deals,  none 
of  this  is  new  information,  this  is  stuff  that's  been  kicking  around 
for  at  least  10  years? 

Mr.  Clark.  To  the  extent  it  was  covered  in  our  exam  report,  it's 
been  around  for  10  years. 

Mr.  Ben-Veniste.  This  is  stuff  that's  been  kicking  around  for  at 
least  10  years. 

Mr.  Clark.  To  the  extent  it  was  covered  in  our  exam  report,  it's 
been  around  for  10  years. 

Senator  Sarbanes.  Were  you  interviewed  or  deposed  by  the  Pills- 
bury  people  in  the  course  of  their  inquiry? 

Mr.  Clark.  I  was  interviewed. 

Senator  Sarbanes.  You  too,  Ms.  Pulcer? 

Ms.  Pulcer.  No,  I  was  not. 

Senator  Sarbanes.  Just  Mr.  Clark.  Was  that  at  some  length,  Mr. 
Clark? 

Mr.  Clark.  My  recollection  is  the  interview  covered  2,  3  hours. 

Mr.  Ben-Veniste.  And  of  course  we  have  the  transcript  of  your 
interview  at  the  House  Committee,  and  it  is  extensive,  is  it  not? 
You  have  gone  over  it  in  preparation  for  your  testimony? 

Mr.  Clark.  No,  I  have  never  seen  the  transcript,  sir. 

Mr.  Ben-Veniste.  Oh,  really?  Well,  it  is  extensive. 

Mr.  Clark.  It  appears  to  be,  sir. 

Senator  Sarbanes.  You  were  part  of  a  panel  on  the  House  side? 

Mr.  Clark.  Yes,  I  was. 

Senator  Sarbanes.  How  many  people  were  on  that  panel? 

Mr.  Clark.  As  I  recall,  five. 

Mr.  Ben-Veniste.  Let  me  ask  you,  sir,  whether  there  is  a  distinc- 
tion to  be  drawn  between  the  evasion  of  the  6  percent  Direct  In- 
vestment Rule  in  connection  with  the  acquisition  of  the  IDC  prop- 
erty and  the  land  flips  that  you  have  talked  about  by  the  insiders? 

Mr.  Clark.  I  am  not  sure  that  I  understand  your  question. 

Mr.  Ben-Veniste.  Let  me  see  if  I  can  clarify  it.  In  connection 
with  the  acquisition  of  the  land,  is  there  a  suggestion  that  Madison 
somehow  designed  to  pay  an  inflated  price  for  the  property  in  the 
first  place? 

Mr.  Clark.  No. 

Mr.  Ben-Veniste.  There  is  no  indication  that  there  was  some  col- 
lusion between  the  seller  of  that  land  and  the  Madison  interests? 

Mr.  Clark.  That  I  am  not  sure  of. 

Mr.  Ben-Veniste.  Did  you  see  any  evidence  of  it? 

Mr.  Clark.  We  thought  there  might  have  been  some  connection 
between  the  attorney,  Tucker,  and  IDC  and  the  purchase.  I  believe 
one  of  the  Madison  insiders  acted  as  a  go-between  in  the  purchase. 

Mr.  Ben-Veniste.  Who  are  you  referring  to? 

Mr.  Clark.  I'm  sorry,  I  don't  recall  the  name.  I  would  have  to 
refer  to  the  work  papers. 

Mr.  Ben-Veniste.  Let's  be  very  clear.  I  know  you  are  a  careful 
fellow.  Do  you,  as  you  sit  here  now,  have  reason  to  believe  that 
Madison,  at  the  very  inception  of  this  transaction,  paid  an  inflated 
price  for  the  land? 

Mr.  Clark.  I  have  no  evidence  of  that. 
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Mr.  Ben-Veniste.  ok.  Let's  talk  about  the  involvement  of  the 
Rose  Law  Firm  in  the  transactions  that  you  have  described  here 
today.  Did  the  Rose  Law  Firm  represent  either  buyer  or  seller  in 
any  of  the  land  flips  and  sham  transactions  that  you've  testified 
about? 

Mr.  Clark.  I  don't  know.  I  have  not  seen  any  documentation  to 
that  effect. 

Mr.  Ben-Veniste.  Now  the  testimony  that  you  gave  with  respect 
to — strike  that — that  this  is  one  of  the  top  five  worst  banks  that 
you  have — savings  and  loans  that  you  have  examined  back  in  that 
period  of  time.  If  I  understand  it,  you  came  into  the  district  of  Ar- 
kansas under  some  kind  of  a  special  arrangement;  is  that  correct? 

Mr.  Clark.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  What  was  your  regular  jurisdictional  territory 
at  that  point? 

Mr.  Clark.  I  normally  worked  within  the  Sixth  District,  that 
would  be  Indiana  and  Michigan,  I  generally  worked  in  Michigan. 

Mr.  Ben-Veniste.  So  in  terms  of  Texas  and  Arkansas,  that  was 
not  your  regular  territory? 

Mr.  Clark.  No. 

Mr.  Ben-Veniste.  Indeed,  is  it  fair  to  say  that  you  were  assigned 
to  this  S&L  in  Arkansas  because  the  examiners  out  of  the  Dallas 
region  were  up  to  their  eyebrows  in  problem  savings  and  loans  in 
Texas  and  Arkansas? 

Mr.  Clark.  Yes,  that's  fair. 

Mr.  Ben-Veniste.  And  that  they  had  relegated  to  themselves  the 
most  serious  cases  in  Texas  and  Arkansas? 

Mr.  Clark.  That  I  don't  know.  I  don't  know  what  the  basis  for 
their  decision  was  concerning  who  was  assigned  to  which  thrift. 

Mr.  Ben-Veniste.  In  terms  of  the  size  of  banks,  are  you  aware 
of  where  Madison  Savings  &  Loan  was  in  the  hierarchy  of  troubled 
savings  and  loans  in  Texas  and  Arkansas? 

Mr.  Clark.  It  was  one  of  the  smaller  ones. 

Mr.  Ben-Veniste.  Is  it  fair  to  say  that  the  examiners  out  of  the 
Dallas  office  were  trying  to  marshal  their  resources  to  deal  with 
the  most  serious  problem  banks  in  their  districts? 

Mr.  Clark.  When  you  say,  "marshal  their  resources,"  I  presume 
you  mean  the  Dallas  banks'  resources? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Clark.  OK.  Again,  I  don't  know  what  their  selection  criteria 
was.  Certainly  they  were  marshaling  and  deploying  their  resources 
to  the  best  of  their  ability  to  treat  the  problems  that  existed. 

Mr.  Ben-Veniste.  And  it  is  clear  that  you  knew  that,  among  the 
hierarchy  of  banks,  Madison  Savings  &  Loan  was  among  the  small- 
est problem  banks  in  that  district? 

Mr.  Clark.  It  was  toward  the  smaller  end,  yes. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  the  three  problem  areas 
that  you'd  focused  on  as  causing  the  more  serious  losses  to  Madison 
Guaranty  Savings  &  Loan.  You  listed  Maple  Creek,  Castle  Grande, 
and  Campobello;  is  that  correct? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  Who  was  the  attorney  representing  Madison 
bank  in  connection  with  Maple  Creek? 

Mr.  Clark.  I  don't  recall. 
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Mr.  Ben-Veniste.  It  was  not  the  Rose  Law  Firm,  was  it? 

Mr.  Clark.  I  don't  know  one  way  or  the  other. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  believe  it  was? 

Mr.  Clark.  No. 

Mr.  Ben-Veniste.  With  respect  to  Campobello,  do  you  know  who 
the  law  firm  was  representing  Madison  Guaranty  Savings  &  Loan? 

Mr.  Clark.  Well,  I  know  that,  with  respect  to  at  least  one  issue, 
it  was  the  Rose  Law — the — advice  from  representatives  of  the  Rose 
Law  Firm  was  sought.  In  other  aspects,  I  don't  recall. 

Mr.  Ben-Veniste.  What  is  the  one  aspect  that  you  believe  the 
Rose  Law  Firm  worked  on  in  Campobello,  sir? 

Mr.  Clark.  That  would  have  been  compliance  with  the  Interstate 
Land  Sales  Act. 

Mr.  Ben-Veniste.  And  who  at  the  Rose  Law  Firm  do  you  think 
worked  on  that  project? 

Mr.  Clark.  To  the  best  of  my  recollection,  Beverly  Bassett  was 
at  least  one. 

Mr.  Ben-Veniste.  So  you  think  that  Beverly  Bassett  worked  for 
the  Rose  Law  Firm.  If  I  were  to  tell  you  that  you  were  incorrect 
in  that  assumption,  then  your  assumption  that  the  Rose  Law  Firm 
played  some  role  in  Campobello  would  also  be  incorrect? 

Mr.  Clark.  I  don't — it  may  be  incorrect. 

Mr.  Ben-Veniste.  Ms.  Bassett  testified  before  us  that  she  had 
worked,  prior  to  her  appointment  to  be  Securities  Commissioner,  at 
the  Tucker  law  firm;  is  that  correct?  Will  you  accept  that? 

Mr.  Clark.  I  don't  know  what  she  testified. 

Mr.  Ben-Veniste.  So  putting  aside  the  mistaken  belief  that  Ms. 
Bassett  worked  for  the  Rose  Law  Firm,  do  you  have  any  reason  to 
believe  that  anyone  from  the  Rose  Law  Firm  worked  on  a  Campo- 
bello transaction? 

Mr.  Clark.  I  don't  recall  any  other  documents,  sir,  that  would 
indicate  one  way  or  the  other. 

Mr.  Ben-Veniste.  So  I  take  it  that  is  a  yes,  you  have  no  reason 
to  so  believe?  Let's  move  on. 

Mr.  Clark.  Yes,  I  have  no  reason  to  so  believe. 

Mr.  Ben-Veniste.  In  connection  with  the  Campobello  loss,  would 
you  explain  to  the  Committee  how  that  loss  occurred? 

Mr.  Clark.  It  was  in  a  similar  manner  to  all  the  projects.  Funds 
were  disbursed  to  buy  the  property  without  due  consideration  of 
whether  the  development  was  feasible  or  not. 

Mr.  Ben-Veniste.  Who  were  the  insiders  who  were  involved? 

The  Chairman.  Counsel,  if  you  have  any  records  that  you  could 
give  to  him  to  refresh  him  as  you  go  through  this,  I  think  that 
would  be  helpful  as  opposed  to  asking  him  to  testify  by  recollection. 
In  other  words,  if  you  do  have,  then  I  would  share  them  with  him 
so  that  he  could  be  more  responsive  to  your  questions. 

Mr.  Ben-Veniste.  Mr.  Chairman,  there  is  an  entire  report  that 
was  prepared  under  the  authority  of  Pillsbury  Madison  &  Sutro  by 
a  law  firm  called  Jordan  &  Keyes,  LLP.  It  was  a  report  to  the  Reso- 
lution Trust  Corporation  which  was  delivered  on  September  27, 
1995.  It  cites  chapter  and  versus  on  this  subject.  But  since  these 
two  examiners  are  apparently  here  to  testify  what  they  saw  10 
years  ago,  I  thought  I  would  continue  along  that  line. 
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The  Chairman.  Mr.  Ben-Veniste,  if  you  want  to,  why  don't  you 
make  available,  if  you  have  this  and  you  want  to  ask  him  about 
various  specifics  of  this,  it  is  only  fair  to  send  it  down  to  Mr.  Clark. 
He  is  not  a  defendant.  And  then  review  those  questions  that  you 
would  want  to  put  to  him,  but  give  him  the  record  so  that  he  can 
do  that  as  opposed  to  just  asking  questions  in  which  he  has  no  ref- 
erence to  any  documents.  I  think  you  would  get  more  out  of  it. 

Senator  Sarbanes.  If  Mr.  Clark  doesn't  recollect,  he  should  say 
he  doesn't  recollect;  and  if  he  does,  he  ought  to  try  to  recollect 

The  Chairman.  He  has — sure. 

Senator  Sarbanes.  — and  then  we  may  seek  to  refresh  his  recol- 
lection. 

The  Chairman.  I'm  saying  he  has  indicated,  on  a  number  of  occa- 
sions now,  he  hasn't  recollected,  and  if  you  are  going  to  continue 
to  persist  when  he  says  he  doesn't  recollect,  then  I'm  going  to  be 
forced  to  ask  you  to  either  give  him  something  to  help  him  refresh 
his  recollection  or  cease  and  desist  from  that  line. 

Senator  Sarbanes.  I  don't  think  we  got  an  answer  to  the  ques- 
tion that  was  put. 

The  Chairman.  Mr.  Ben-Veniste,  put  the  question  to  him  and  let 
him  answer  it. 

Mr.  Ben-Veniste.  Mr.  Clark,  do  you  remember  who  the  insiders 
were?  I  don't  mean  to  be  unfair  to  you. 

Mr.  Clark.  I  remember  some  of  them;  obviously  with  reference 
to  documents,  I  might  be  able  to  recall  more. 

Mr.  Ben-Veniste.  Ms.  Pulcer,  did  you  have  responsibility  for  re- 
viewing the  Campobello  transaction? 

Ms.  Pulcer.  No,  I  did  not. 

Mr.  Ben-Veniste.  Who  do  you  remember? 

Mr.  Clark.  OK,  obviously  Mr.  McDougal,  Susan  McDougal.  I  be- 
lieve Sorenson,  Kuca.  There  may  be  others,  I  just  don't  recall  at 
this  point. 

Mr.  Ben-Veniste.  We  will  get  you  some  material  to  try  to  help 
your  recollection.  Does  the  name  Sheffield  Nelson  ring  a  bell  with 
you? 

Mr.  Clark.  Yes,  it  does. 

Mr.  Ben-Veniste.  Who  is  Sheffield  Nelson?  Do  you  know  who  he 
was  in  Arkansas? 

Mr.  Clark.  No,  I  recognize  the  name,  but  I  can't  place  it. 

Mr.  Ben-Veniste.  Do  you  know  who  Mr.  Nelson's  partner  was? 

Mr.  Clark.  No. 

Mr.  Ben-Veniste.  And  do  you  know  whether  Mr.  Nelson  and  his 
partner  made  a  considerable  profit  in  connection  with  the  Campo- 
bello transaction? 

Mr.  Clark.  I'm  beginning  to  recall  it,  now  that  you  mention  it. 
I  believe  there  was  some  involvement  there  between  buying  and 
selling  pieces  of  the  Campobello  property. 

Mr.  Ben-Veniste.  Do  you  know  whether  Mr.  Nelson  and  his 
partner  made  a  substantial  profit? 

Mr.  Clark.  I  don't  recall  that. 

Mr.  Ben-Veniste.  Do  you  know  the  relative  size  of  the  loss  be- 
tween Castle  Grande  and  Campobello? 

Mr.  Clark.  Do  you  mean  in  the  examination  report? 

Mr.  Ben-Veniste.  Yes. 
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Mr.  Clark.  Well,  the  loss  classification  from  Castle  Grande  was 
$1,787,000,  approximately;  and  there  was  no  loss  classification  for 
Campobello.  The  entire  amount  was  classified  as  doubtful,  that  was 
$3,733,000. 

Mr.  Ben-Veniste.  Now  at  the  time  of  your  examination,  those 
numbers  obtained,  but  at  the  end  of  the  day,  after  the  savings  and 
loan  was  taken  over  and  the  assets  were  sold,  do  you  happen  to 
know  what  the  figures  turned  out  to  be  in  terms  of  the  loss  sus- 
tained? 

Mr.  Clark.  No,  I  don't. 

Mr.  Ben-Veniste.  In  connection  with  the — let  me  see  whether 
these  numbers  will  help  your  recollection.  In  Castle  Grande,  it  was 
$3.8  million  and  change;  and  Campobello  was  $5.5  million  and 
change.  Does  that  help  your  recollection? 

Mr.  Clark.  What  are  these  numbers  you  are  reading  to  me?  Are 
these  the  ultimate — is  this  the  ultimate  loss  borne  by  the  RTC? 

Mr.  Ben-Veniste.  Yes,  and  these  are  figures  from  the  Pillsbury 
Madison  &  Sutro  Report,  which  this  Committee  has  made  part  of 
its  record. 

Mr.  Clark.  I  didn't  have  anything  to  do  with  the  workout  of 
these  projects.  I  never  did  know  what  the  ultimate  loss  was. 

Mr.  Ben-Veniste.  You  didn't  follow  through  on  it?  I  am  not  sug- 
gesting there  was  a  reason  for  you  to  do  so. 

Mr.  Clark.  No,  I  understand.  But,  no,  I  was  not  involved. 

Mr.  Ben-Veniste.  The  portion  of  your  involvement  that  is  rel- 
evant is  the  fact  that,  back  in  1986,  you  and  Ms.  Pulcer  reviewed 
the  records  of  the  bank  to  the  extent  they  existed  and  were  turned 
over  to  you,  made  an  analysis  of  those  records,  and  came  to  a  con- 
clusion with  respect  to  the  financial  health  of  that  savings  and  loan 
institution  at  that  time;  correct? 

Mr.  Clark.  Correct. 

Mr.  Ben-Veniste.  You  gave  your  report,  your  report  was  acted 
upon.  Do  you  happen  to  know  when  it  was  that  Ms.  Bassett  rec- 
ommended that  the  savings  and  loan  be  taken  over? 

Mr.  Clark.  I  believe  I  heard  during  the  House  hearings  that  it 
was  sometime  later.  I  am  not  sure  I  recall  precisely. 

Mr.  Ben-Veniste.  In  December  1987,  according  to  the  records  we 
have,  she  wrote  to  the  Federal  Home  Loan  Bank  Board  to  ask  that 
the  savings  and  loan  be  taken  over.  Do  you  know  the  reason  given 
her  why  the  Bank  Board  could  not  act? 

Mr.  Clark.  No,  I  don't. 

Mr.  Ben-Veniste.  Do  you  know  how  much  of  the  loss  ultimately 
sustained  by  Madison  Savings  &  Loan  was  occasioned  by  the  delay 
between  the  time  that  Ms.  Bassett  requested  that  the  savings  and 
loan  be  taken  over  and  the  time  that  the  Federal  authorities  actu- 
ally acted? 

Mr.  Clark.  No,  I  don't. 

Mr.  Ben-Veniste.  Do  you  know  that  it  was  substantial? 

Mr.  Clark.  I  would  suspect  that  a  substantial  portion  of  the  ulti- 
mate loss  would  have  accrued  after  the  exam.  I  am  not  sure  about 
the  timing  after  that. 

Mr.  Ben-Veniste.  So  you  are  in  no  position  to  say  on  the  basis 
of  any  work  you  have  actually  performed? 

Mr.  Clark.  No. 
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Mr.  Ben-Veniste.  Is  there  any  additional  new  information  that 
you  can  provide  this  Committee  consistent  with  your  opening  state- 
ment that  was  not  provided  to  the  House  Committee? 

Mr.  Clark.  Again,  not  beyond  the  one  caution  I  put  forward  in 
my  statement  concerning  the  hmitation  on  conclusions  that  can  be 
drawn  from  the  1986  examination. 

Mr.  Ben-Veniste.  Well,  you  knew  as  a  result  of  what  you  looked 
at  that  the  Clintons  were  not  parties  to  any  of  these  land  flips  or 
insider  transactions;  correct? 

Mr.  Clark.  I  knew  that,  of  the  transactions  we  looked  at,  they 
were  not  parties. 

Mr.  Ben-Veniste.  And  indeed  you  were  looking  specifically  to  see 
whether  the  Clintons  were  parties  to  any  transactions  because  you 
had  been  advised  at  the  time  that  you  began  your  inquiry  that  Mr. 
McDougal  and  the  Clintons  had  some  relationship;  correct? 

Mr.  Clark.  Not  quite.  What  we  were  doing,  we  were  looking  at 
projects.  Now,  we  had  the  names  of  various  people  in  mind,  includ- 
ing that  of  Mr.  Clinton,  to  see  if  any  funds  came  out  of  those 
projects  to  those  individuals.  But  we  weren't  specifically  looking  for 
transactions  from  Mr.  Clinton. 

Mr.  Ben-Veniste.  You  made  a  list  up  of  individuals  who  you 
were  specifically  looking  for  in  terms  of  the  transactions  of  Madison 
Savings  &  Loan? 

Mr.  Clark.  What  I  am  trying  to  express  is,  that  wasn't  quite  the 
process.  The  process  was  we  were  looking  at  certain  developments 
and  looking  at  funds  coming  out  of  the  those  developments,  and  to 
insiders.  We  had  a  list  of  potential  insiders,  and  that  list  included 
Mr.  Clinton's  name. 

Mr.  Ben-Veniste.  Oh,  that's  the  point  that  I  was  making,  that 
you  were  aware  and  you  were  mindful  that  this  is  one  of  the  things 
that  you  were  going  to  investigate  to  determine  whether  there  was 
anything  to  it.  And  your  conclusion  was,  on  the  basis  of  what  you 
saw,  that  there  was  indeed  nothing  to  the  suggestion  that  Mr.  Clin- 
ton might  be  involved  as  an  insider  in  these  transactions? 

Mr.  Clark.  Not  quite.  My  conclusion  was  that  we  didn't  find 
anything  going  to  Mr.  Clinton.  No,  no,  sir 

The  Chairman.  Let  him  finish  his  question.  Then  if  you  have  to 
follow  up,  you  can  answer. 

Mr.  Clark.  Look,  this  gets  to  a  very  important  point  here,  and 
I  think  frankly  this  is  the  point  that  caused  confusion  in  my  testi- 
mony before  the  House.  There's  quite  a  big  difference,  particularly 
in  the  case  of  Madison  Guaranty,  between  saying  I  didn't  find 
something,  didn't  find  a  certain  transaction,  to  saying  it  didn't 
occur.  It  is  not  just  a  logical  difference;  it  isn't  just  a  bow  to  sajdng 
you  can't  prove  a  negative.  There  is  an  awful  lot  out  there,  an 
awful  lot  of  transactions  that  occurred  at  Madison  Guaranty  the 
examination  didn't  look  at.  And  that's  the  difference,  that's  why, 
yes,  we  didn't  find  any  transactions  involving  Mr.  Clinton,  but 
given  the  process  of  the  examination,  we  wouldn't  necessarily  have. 

Mr.  Ben-Veniste.  OK.  You  looked  at  the  material  transactions; 
correct?  You  wanted  to  focus  on  material  transactions? 

Mr.  Clark.  We  looked  at  the  large  land  developments. 

Mr.  Ben-Veniste.  In  your  testimony  at  page  212,  you  made  the 
statement,  yes,  I  was  informed  by  Mr.  Parr.  Who  is  Mr.  Parr? 
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Mr.  Clark.  Mr.  Parr  was  the  Field  Manager  in  the  Little  Rock 
office  of  the  Dallas  bank. 

Mr.  Ben-Veniste.  ok.  You  were  informed  by  Mr.  Parr  that  Mr. 
McDougal  was  a  friend  of  then-Governor  Clinton's,  and  I  believe 
they  may  have  been  business  partners  by  Ms. 

The  Chairman.  Mr.  Ben-Veniste,  please,  can  we  give  him  a  copy? 

Mr.  Ben-Veniste.  Sure. 

The  Chairman.  I  mean,  we  do  it  with  every  witness.  You  want 
to  stop  the  time? 

Mr.  Ben-Veniste.  While  we  are  waiting  for  copies  to  be  made, 
let  me  ask  you  this  other  question.  I  am  puzzled,  this  is  the  first 
we  have  seen  of  this  chart  that's  been  put  up  here  in  the  room,  at 
least  the  first  I've  seen  of  it. 

You  indicated  that  there  were  no  feasibility  studies,  to  your 
knowledge,  made  in  connection  with  the  Seth  Ward/Madison  finan- 
cial transaction;  correct? 

Mr.  Clark.  I  indicated  there  were  no  feasibility  studies  done,  is 
my  understanding — my  recollection  prior  to  the  time  of  purchase. 
There  certainly  were  no  adequate  feasibility  studies  ever  done  on 
the  project. 

Mr.  Ben-Veniste.  And  I  am  not  suggesting  there  ever  was  an 
adequate  feasibility  study.  But  if  you  get  up  and  take  a  look  at  that 
chart,  could  you  read  the  bottom  of  it?  I  mean,  in  the  center,  what 
does  it  say? 

Mr.  Clark.  It  says,  "Castle  Grande."  It  says,  "Castle  Grande  fea- 
sibility study."  I  think  that's  from  the  Manes 

The  Chairman.  Wait,  let  him  finish. 

Mr.  Clark.  I  think  it  is  from  the  Manes,  Castin  study  which  was 
not — did  not  really  determine  feasibility. 

Mr.  Ben-Veniste.  So  they  called  it  a  feasibility  study,  but  it  real- 
ly didn't,  in  your  view,  determine  feasibility? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  That's  fine,  I  just  wanted  to  clarify  that  point. 

Senator  DODD.  While  you  are  waiting  for  that,  let  me  ask  you  if 
I  can,  I'd  like  to  go  back  to — you  responded  strongly  to  the  implica- 
tion, the  question  was  asked  to  you  whether  or  not  there  were 
any — ^you  had  encountered  any  evidence  of  the  Clintons  involved  in 
any  of  these — what  did  you  call  them,  Mr.  Ben-Veniste? 

Mr.  Ben-Veniste.  Sham  or  flips. 

Senator  DoDD.  Sham  or  flips.  And  you  made  the  distinction  be- 
tween what  you  were  able  to  discover  and  what  might  be  out  there. 
I  appreciate  that  distinction.  I  am  interested  in  how  my  colleagues 
might  react  to  such  a  distinction.  But,  nonetheless,  in  your  exam- 
ination, did  you  find  an3^hing,  yes  or  no?  I  appreciate  what  you 
may  think,  you  didn't  see  every  possible  transaction  all  over  Arkan- 
sas. But  based  on  what  you  saw,  as  an  examiner,  did  you  find  any- 
thing? 

Mr.  Clark.  Based  upon  what  I  saw,  no.  However,  I  didn't  look — 
it  is  not  just  every  possible  transaction,  we  didn't  look  at  most  of 
the  transactions. 

Senator  Dodd.  I  understand.  I  appreciate  that.  I  am  trying  to  get 
at  what  you  know.  I  realize  maybe  others  may  find  something. 
Based  on  your  examination,  the  answer  is  no? 

Mr.  Clark.  That's  correct. 
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Senator  Dodd.  OK.  Thank  you. 

Mr.  Ben-Veniste.  Now,  you  have  in  front  of  you,  I  hope,  from 
your  House  testimony,  page  212  and  287. 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  Mr.  Clark,  again  let  me  pick  up  at  line  4  on 
page  212  where  you  said, 

Mr.  Clark.  Yes.  I  was  informed  by  Mr.  Parr  that  James  McDougal  was  a  friend 
of  then-Governor  CHnton's,  and  I  believe  they  may  have  been  business  partners. 

Mrs.  RouKEMA.  So  you  recall  that  Mr.  Parr  not  only  mentioned  the  friendship, 
but  that  they  were  not  only  social  acquaintances,  but  business  relationships  be- 
tween the  two? 

Mr.  Clark.  Business  and  that  they  were  both  involved — there  were  political  con- 
nections as  well. 

I  believe  he  may  have  mentioned — I  believe  he  mentioned  it  at  the  time  that  there 
may  have  been  business  connections,  but  I  am  not  absolutely  positive  of  that. 

Mrs.  RoUKEMA.  Primarily,  at  that  point,  you  were  very  clear,  however,  concerning 
the  political  connections? 

Mr.  Clark.  Yes. 

And  at  page  287,  line  12, 

Mr.  Sanders.  As  your  investigation  continued,  what  did  you  discover  about  Mr. 
Clinton's  role  in  Madison's  financial  troubles? 

Mr.  Clark.  We  didn't  find  any  financial  transactions  with  Mr.  Clinton. 

Mr.  Sanders.  So  you  found  nothing  whatsoever? 

Mr.  Clark.  We  found  no  transactions  involving  Mr.  Clinton  financially.  We  did 
not  find  fiinds  going  to  Mr.  Clinton. 

I  would  like  to  cede  the  remainder  of  my  time  to  Senator  Dodd. 

Senator  Dodd.  I  have  a  yellow  light  on  here. 

Mr.  Ben-Veniste.  We  can  wait  until  the  next  time. 

Senator  DODD.  Mr.  Chairman,  the  yellow  light  is  on. 

The  Chairman.  Finish  it. 

Senator  Dodd.  I  am  going  to  take  a  little  more  time  with  this, 
but  my  point  is  here,  back  here,  and  part  of  it  I  don't  have  in  it 
my  hands,  but  the  fact  that  we  had  both  these  witnesses  before  the 
House — the  Social  Security  Administration  had  53  days  of  hear- 
ings. The  Interstate  Highway  System  was  established  in  10  days 
of  hearings.  The  entire  Iran-Contra  was  21  days  of  hearings.  The 
O.J.  Simpson  trial  was  289  days  from  beginning  to  end — 288  and 
we  have  now  gone  289  days. 

I  will  come  back  to  this,  Mr.  Chairman.  We  have  to  move  this 
along.  This  is  just  going  on  too  long.  Here  we  have  an  opportunity 
where  we  have  previous  public  testimony,  and  I  am  not  faulting  ei- 
ther of  our  witnesses  here,  but  they  have  been  before  Congressional 
Committees.  We  could  certainly  go  over  that  testimony  and  exam- 
ine it,  if  there  are  additional  questions  submit  them  in  writing.  But 
to  spend  an  entire  day  here  basically  going  through  the  same 
ground  that's  been  gone  over,  I  must  raise  again,  the  point  that  it 
is  appearing  as  though  we  are  dragging  along  here.  And  I  will  come 
back  to  this  in  a  few  minutes  because  I  want  to  inquire  of  the 
Chair,  as  well  as  the  Ranking  Member,  Senator  Sarbanes,  if  there 
isn't  some  way  here  that  we  can  begin  to  wrap  this  up.  It's  really 
gone  on  too  long  in  my  view. 

The  Chairman.  Before  I  recognize  Senator  Mack,  I  will  ask  him 
if  he  will  yield  a  minute  to  me.  Put  on  the  light.  I'm  going  to  make 
some  comments  to  this. 

There  is  an  increasing  drumbeat  that  I  am  hearing.  Some  letters 
were  sent  to  me — by  the  way  which  I  never  received — from  two 
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Congresswomen,  it  is  one  thing  to  send  somebody  a  letter  and  then 
put  it  out  to  the  press.  It  is  another  thing  to  send  it  to  the  press 
first.  I'm  talking  about  Congresswoman  Schroeder  and  the  Con- 
gresswoman  from,  I  believe,  Georgia  as  well. 

If  you  are  going  to  send  a  letter  to  someone  asking  them  ques- 
tions or  making  observations,  it  seems  to  me  that  you  should  send 
it  to  them,  you  don't  just  distribute  it  to  the  press.  In  these  letters 
they  accused  this  Committee  and  the  Chair  of  pillorying  the  First 
Lady.  That  is  not  the  intent  of  the  Chair,  it  is  not  the  intent  of  this 
Committee.  We  are  going  to  move  forward  in  a  thorough,  com- 
prehensive, and  fair  manner.  And  I  will  not  be  deterred  by  that 
kind  of  attack.  It  is  just  not  going  to  take  place. 

Now  as  it  relates  to  looking  at  the  cost  of  the  hearings  and  to 
the  timeliness  of  the  hearings.  These  hearings  were  delayed  for  6 
to  7  months,  not  because  of  the  Chairman,  and  when  I  was  Rank- 
ing Member  as  well,  I  didn't  want  to  put  them  off.  At  that  time. 
Senator  Riegle  was  Chairman,  but  it  was  because  the  Special 
Counsel  asked  us  not  to  examine  various  witnesses  and  not  to  get 
into  various  phases  including  Arkansas.  That  occasioned  about  a  6- 
or  7-month  delay,  and  to  why  we  have  not  been  able  and  should 
have  been  able  to  move  forward  in  some  of  these  areas. 

The  fact  of  the  matter  is  the  production  of  documents  has  been 
delayed  and  we  have  just  received  the  new  materials  which  have 
recently  appeared.  And  I  will  not  characterize  the  manner  in  which 
they  appeared,  but  certainly  there  are  questions  as  to  how  and 
where  they  were  as  it  related  to  the  billing  records,  et  cetera. 

We  are  going  to  continue  to  move  forward  and  we  are  going  to 
do  it  thoroughly,  comprehensively,  and  above  all,  fairly.  That's  my 
statement  to  it. 

Senator  DODD.  Mr.  Chairman,  I  am  not  digging  in.  I  appreciate 
the  Chairman's  point,  but  you  understand  my  point  as  well.  We  are 
going  to  have  a  request  here  for  $600,000  more,  the  total  cost  of 
this  entire  investigation  exceeding  $30  million,  the  Congressional 
cost  of  it  approaching  $2  million.  Here  we  have  two  witnesses  that 
have  appeared  before  Congressional  hearings,  spent  a  day  doing  so. 
We  have  their  testimony.  Now  certainly  if  you  want  to  file  some 
questions  to  them  to  cover  some  ground,  I  can  understand  that. 
But  we  are  trying  to  get  this  work  done. 

The  Chair,  by  his  own  comments  earlier  on,  suggested  that  we 
ought  to  try  and  get  this  done  as  quickly  as  possible.  We  have  done 
two-thirds  of  the  hearings.  We  certainly  ought  to  complete  the  last 
third  of  these  hearings  at  least  in  the  same  amount  of  time,  if  not 
less  time,  than  the  first  two  parts.  And  here  we  are  suggesting  we 
might  go  on  for  months  on  this. 

There  is  a  drumbeat  coming,  because  frankly — this  is  the  longest 
hearing  in  the  history  of  the  U.S.  Congress,  that  I  know,  on  a  mat- 
ter we  have  yet  to  identify  a  single  illegality  or  unethical  behavior 
on  the  part  of  the  people  that  are  the  subjects  and  the  targets,  we 
all  know  of. 

After  258  days  we  are  no  further  along  in  this  process  in  that 
sense.  So  there  is  a  sense  of  frustration  on  the  part  of  those  of  us 
here  who  see  witnesses  come  and  testify  before  Congress.  We  have 
the  availability  of  that  testimony.  Why  don't  we  just  move  on  in- 
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stead  of  having  another  full  day  with  these  witnesses?  That's  my 
point,  and  you  understand  the  frustration. 

The  Chairman.  Certainly,  I  do.  But  I  might  add  that  this  witness 
was  not  examined  in  any  sense  of  detail  as  it  relates  to  Castle 
Grande,  and  that  they  touched  on  it  very  briefly  in  a  review  of  the 
records,  and  did  not  go  into  it  in  terms  of  the  detail  we  have.  I 
think  a  good  part  of  that  takes  place  as  it  relates  to  the  manner 
in  which  the  House  conducts  its  hearings,  where  they  permit  just 
5  minutes  and  there  are  so  many  Members,  but  there  was  not  that 
kind  of  review. 

Obviously,  this  has  become  something  of  concern  given  the  recent 
finding  of  the  billing  records.  So  we  are  not  attempting  to  bring 
people  in  to  replow  old  ground.  And  I  assure  you  where  we  can,  we 
will  attempt  to  minimize  that,  but  obviously  it  will  be  necessary  to 
bring  some  witnesses  in.  I  will  take  under  advisement  the  fact  that 
there  may  be  some  that  we  can  rely  upon  their  previous  testimony 
and  certainly  look  at  depositions  as  a  manner  to  move  the  process 
forward. 

Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

Let  me  express  my  appreciation  to  both  the  witnesses  for  being 
here  this  morning.  You  have  difficult  tasks.  Examiners  of  financial 
institutions  get  blamed  for  everjdhing  they  do.  I  can  remember 
hearings  in  which  bank  examiners  and  examiners  of  financial  insti- 
tutions were  harassed  for  being  too  tough,  and  therefore  restricting 
credit  in  the  country;  and  other  times  of  not  being  tough  enough, 
and  allowing  for  collapse  of  financial  institutions. 

You  go  before  management  of  the  financial  institutions  who  to- 
tally disagree  with  what  you  have  to  say  about  the  loans  that  they 
have  put  on  their  books.  The  boards  have  a  tendency  to  be  very 
tough  in  questioning  you  and  then  you  come  before  the  Congress 
and  you  have  the  same  treatment.  So  I  realize  how  the  tough  the 
job  is  and  I  appreciate  your  action  here. 

I  will  probably  spend  my  time  this  morning,  Mr.  Clark,  going 
over  one  of  the  transactions  that  came  out  of  the  Castle  Grande 
transaction,  and  that  is  the  sale  to  Mr.  Fitzhugh.  I  think  that  Cas- 
tle Grande  and  the  sale  to  Mr.  Fitzhugh  probably  raises  all  of  the 
problems  that  have  existed  in  Madison  Guaranty,  or  at  least  a  good 
portion  of  them. 

The  sale  to  Mr.  Fitzhugh,  as  I  remember,  was  a  sale  of  about 
$500,000.  There  was  a  nonrecourse  loan  and,  as  we  have  already 
discussed  here  this  morning,  that  means  that  the  borrower  had  ab- 
solutely no  liability,  could  turn  around,  and  in  essence,  I  guess, 
sign  a  quick  claim  deed  back  to  the  financial  institution,  walk  away 
with  no  loss;  is  that  correct? 

Mr.  Clark.  That's  essentially  correct. 

Senator  Mack.  So  it  was  a  nonrecourse,  no  personal  liability,  no 
other  assets  of  the  individual  were  tied  up,  it  was  a  100  percent- 
plus  finance  of  the  purchase.  The  commission  was  used  for  what- 
ever downpayment  may  have  been  made.  Am  I  correct  so  far? 

Mr.  Clark.  That's  correct. 
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Senator  Mack.  As  you  reviewed  Castle  Grande,  I  think  one  of  the 
things  that  you  had  mentioned  that  you  were  concerned  with,  was 
again  insider  transactions,  insider  sales.  And  I  am  going  to  quote 
one  of  your  comments  from  the  May  8,  1986  interim  report  in 
which  you  say,  "since  they  appear  to  be  acting  as  straws" — and 
when  you  use  the  word  "they,"  I  am  assuming  you  used  the  bor- 
rower there — "since  the  borrowers  appear  to  be  acting  as  straws  for 
Madison  Financial,  they  cannot  be  relied  upon  for  repayment  no 
matter  what  their  individual  financial  resources  may  be." 

I  guess  what  you  are  sajdng  there  is  regardless  of  the  strength, 
the  financial  strength  of  the  individual,  it  really  is  meaningless  be- 
cause they  are  acting  on  behalf  of  Madison  Financial;  is  that  right? 

Mr.  Clark.  That's  correct.  In  many  cases,  the  straw  borrowers 
did  not  have  the  financial  strength  necessary  to  support  the  size 
of  the  loans  they  were  being  granted.  But  in  any  case,  since  the  in- 
tent was  that  they  not  be  financially  responsible  for  these  trans- 
actions, you  really — even  if  they  did  have  assets,  you  couldn't  rely 
upon  them  for  repayment. 

Senator  Mack.  You  went  on  further  to  raise  another  point,  that 
under  Generally  Accepted  Accounting  Principles,  it  was  not  appro- 
priate for  Madison  to  recognize  profits  on  those  land  sales  since, 
again,  there  were  insiders  and  in  essence  there  was  no  risk,  or 
frankly,  no  ownership  transfer;  is  that  correct? 

Mr.  Clark.  I'm  sorry,  could  you  repeat  the  question? 

Senator  Mack.  The  point  I  am  getting  at  here,  or  at  least  I  think 
what  you  were  trying  to  say,  was  that  since  these  were  insiders 
and  they  were  acting  on  behalf  of  Madison,  there  was  no  true  risk 
or  transfer  of  ownership,  therefore  there  was  really  no  profit. 

Mr.  Clark.  That's  correct. 

Senator  Mack.  And  if  I  can,  what  is  the  concern  there?  Explain 
to  me  why  this  is  a  concern  to  you. 

Mr.  Clark.  Well,  in  the  first  place,  it  is  an  account — was  part  of 
the  accounting  rules.  One  of  the  indicators  of  whether  a  transaction 
was  truly  an  arms-length  transaction  so  that  you  could  recognize 
profit  from  that,  from  a  sale  like  that,  immediately  is  whether  the 
buyer  had  a  true  financial  interest  in  the  property.  And  if  they  did 
not,  you  could  not  recognize  the  profit. 

Senator  Mack.  So,  Madison  Financial  should  not  have  recognized 
that  profit;  is  what  you  are  saying? 

Mr.  Clark.  That's  correct. 

Senator  Mack.  What  is  the  significance  to  Madison  Guaranty  as 
a  result  of  the  profit  that  they  booked  as  a  result  of  this  sale? 

Mr.  Clark.  Well,  Madison  Financial  is  a  subsidiary  of  Madison 
Guaranty.  Profits  that  Madison  Financial  recorded  flow  through  to 
the  books  and  records  of  Madison  Guaranty,  and  the  profits  ends 
up  in  Madison  Guaranty's  net  worth.  Again,  that  could  be  used  to 
leverage,  that  is  obtained  savings  so  that  you  would  have  the  cash 
to  make  more  of  these  sorts  of  investments. 

Senator  Mack.  How  would  Mr.  McDougal  benefit  from  that? 

Mr.  Clark.  Mr.  McDougal? 

Senator  Mack.  I  guess  most  people  might  be  thinking,  well,  the 
profits  showed  up  in  Madison  Financial  which  then  showed  up  in 
Madison  Guaranty,  but  how  did  Mr.  McDougal  take  advantage  of 
that? 
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Mr.  Clark.  In  a  couple  of  different  ways.  The  first  way  is  that 
moneys  were  funded  out  in  the  various  land  developments  includ- 
ing Castle  Grande  to  Mr.  McDougal  personally.  The  other  way  is 
that  part  of  Mr.  McDougal's  compensation  from  Madison  Guaranty, 
his  bonus,  was  based  upon  the  net  income — excuse  me,  part  of  his 
compensation  from  Madison  Financial  was  based  upon  the  net  in- 
come of  the  service  corporation. 

Senator  Mack.  So  that  would  explain  why  they  showed  cost  of 
sales,  in  relative  terms,  at  very,  very  low  cost.  Or  do  you  recall  any- 
thing about  the  issue  of  cost  of  sales? 

Mr.  Clark.  Cost  of  sales  was  another  way  that  they  could  show 
large  profits  on  these  transactions.  Rather  than  recognizing  the 
cost  of  the  property  they  were  selling,  on  a  reasonable  basis,  they 
put  off  recognizing  those  costs  until  later,  and  so  recognized  very 
small  costs  as  they  sold  the  property.  Therefore,  if  you  have  a  lower 
cost,  you  can  have — and  you  sell  a  piece  of  property,  you  can  recog- 
nize a  bigger  profit. 

Senator  Mack.  So  Mr.  McDougal,  by  showing  a  very,  very  low 
cost,  was  showing  very  high  profits  which  increased  his  bonus  from 
Madison  Financial? 

Mr.  Clark.  That's  correct. 

Senator  Mack.  Did  it  at  the  same  time  then  increase  substan- 
tially the  net  worth  of  Madison  Guaranty? 

Mr.  Clark.  Yes,  it  did. 

Senator  Mack.  So,  at  this  point,  there's  two  comments  that  you 
are  making;  one  is  that  those  profits  never  should  have  been 
booked  in  the  first  place  because  of  the  insider  transactions,  and 
second  that  they  were  clearly  overstating  the  profits 

Mr.  Clark.  Yes. 

Senator  Mack.  — both  for  personal  gain,  and  for  the  gain  of  in- 
creasing the  net  worth  and  therefore  being  able  to  draw  more  de- 
positors into  Madison  Guaranty? 

Mr.  Clark.  That's  correct. 

Senator  Mack.  Earlier  in  a  discussion  with  respect  to  this — I 
think  you — there  was  a  list  of  potential  insiders,  I  guess,  that  was 
put  up,  on  which  Mr.  Clinton's  name  appeared  on  that  list? 

Mr.  Clark.  Yes. 

Senator  Mack.  And  you  made  the  statement  that,  you  couldn't 
categorically  say  he  didn't  benefit  from  it  because  you  didn't  find 
any  information.  What  I  am  curious  about  is,  why  did  his  name  ap- 
pear there  in  the  first  place?  What  was  it  that  made  you  make  up 
this  list? 

Mr.  Clark.  As  I  said  in  my  earlier  testimony,  because  the  field 
manager  in  Little  Rock,  Mr.  Parr,  had  talked  to  me  and  told  me 
of  the  relationship  between  Mr.  Clinton  and  Mr.  McDougal. 

Senator  Mack.  Back  to  Mr.  Fitzhugh  for  a  moment.  Did  you  be- 
come aware  of — let  me  start  over  again.  One  of  the  comments  that 
you  made  here  this  morning  indicated  that  you  thought  that  the 
management  and/or  directors  were — these  are  my  words  now — 
interfering  with  the  exam.  And  the  way  I  took  that  was  that  they 
were  keeping  documents  from  you.  In  other  words,  they  might  keep 
a  loan  file  until  they  had  an  opportunity  to,  let's  say,  adjust  that 
loan  file  so  it  would  look  better  in  the  eyes  of  the  examiners;  is  that 
a  fair  conclusion? 
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Mr.  Clark.  We  suspected  that  was  occurring. 

Senator  Mack.  Were  you  aware  or  did  you  ever  become  aware, 
in  Mr.  Fitzhugh's  case — again  back  to  this  nonrecourse — at  least  I 
am  under  the  impression  that  the  bank  officers  called  Mr.  Fitz- 
hugh,  asked  him  to  allow  them  to  rewrite  the  terms  of  the  loan  so 
that  he,  in  fact,  was  personally  liable.  Are  you  aware  of  that  at  all? 

Mr.  Clark.  I  don't  believe  we  knew  that  during  the  examination, 
but  I  have  heard  it  since. 

Senator  Mack.  OK.  So  you  don't  have  any  direct  knowledge  of 
that,  then? 

Mr.  Clark.  No,  sir. 

Senator  Mack.  But  your  fear  was,  during  the  exam,  that  you 
were  not  being  given  timely  data,  timely  files,  and  that  these  files, 
in  fact,  were  being  changed,  modified,  added  to  during  the  process 
of  the  examination? 

Mr.  Clark.  Yes,  that  was  our  concern. 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  DODD.  Thank  you,  Mr.  Chairman. 

I  will  not  spend  all  day  on  this,  but  I  want  to  come  back  to  it, 
and  in  general,  understand  why — and  I  appreciate — let  me  just 
preface  my  remarks  because  I  am  sure  there  are  those  who  are 
going  to  say,  well,  it  is  that  fellow  from  Connecticut  and  we  know 
what  he  does  on  weekends  and  evenings,  and  that's  why  he  is  rais- 
ing these  issues. 

But  my  colleague  from  Alaska  will  recall,  I  believe,  in  1991  there 
was  a  move  on  the  part  of  people  on  this  side  of  the  aisle  to  fund 
and  hold  hearings  in  the  so-called  October  Surprise.  I  strenuously 
opposed  those  hearings  and  the  funding  for  them  when  there  were 
those  who  thought  we  ought  to  have  some  hearings  about  President 
Bush  flying  to  Europe  or  whatever  else,  to  meet  with  people. 

So  I  think  I  have  some  credibility  when  it  comes  to  my  concerns 
about  hearings  and  the  length  of  time  on  them  and  whether  or  net 
they  are  ones  that  really  ought  to  be  pursued  as  strenuously  as  we 
go  forward. 

It  was  in  1987  when  there  were  those,  I  guess,  who  were  sug- 
gesting that  we  have  extended  hearings  on  Iran-Contra.  And  it  was 
Minority  Leader  Bob  Dole,  I  will  quote  him  here,  speaking  about 
the  Iran-Contra  investigation  which  went  on  for  21  days,  not  2 
years.  I  quote  him,  "We  may  never  have  all  the  facts.  There  are  too 
many  other  problems,  domestic  and  foreign,  that  are  not  going  to 
go  away.  They  could  not  and  should  not  be  swept  aside  because  of 
an  obsession  with  this  Iranian  affair." 

Mr.  Chairman,  my  concern  here  is  we  have  an  Independent 
Counsel,  a  lot  of  this  material,  and  whatever  remains,  can  be  han- 
dled by  them.  I  am  not  suggesting  we  cut  this  off  prematurely.  But 
when  I  hear  about  an  additional  request  for  $600,000  that  may  go 
on  for  additional  months,  I  think  it  is  warranted  to  start  raising 
the  concerns  right  now  about  why  we  can't  have  a  schedule,  that 
if  it  takes  as  we  did  back,  I  guess,  was  it — I  am  trying  to  remember 
now — 2  years  ago  when  we  started  here. 
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I  realize  it  was  difficult  and  painful,  but  we  went  about  10  hours 
a  day,  as  I  recall,  long  hours  we  sat  there  on  the  issues  involving 
the  first  phase  of  these  hearings,  and  we  managed  to  get  the  work 
done.  It  seems  to  me,  given  things  this  Committee  might  otherwise 
do  as  well,  with  some  good  oversights  over  the  Banking  Committee, 
that  we  might  find  a  way  to  expedite  this  process. 

We  have  this  week  here,  we  have  the  two  witnesses  today,  we 
have  several  tomorrow,  one  on  Thursday.  Now,  we  can't  do  any- 
thing about  this  week,  I  realize  that,  because  invitations  have  gone 
out  to  try  and  get  people  here,  but  if  we  want  to  move  this  along, 
you  can  do  it,  I  think,  in  a  much  more  expeditious  fashion  than 
talking  about  going  on  for  additional  weeks  and  a  lot  more  money. 

Now  as  I  understand  it,  we  have  approximately  a  quarter  of  a 
million  dollars  left,  that  hasn't  been  spent;  some  $250-$275,000. 
So,  it  seems  we  are  talking  about  an  additional  $600,000  above  and 
beyond  what  we  have  that  we  haven't  already  expended.  Again,  I 
think  some  very  important  concerns  get  raised  about  that,  and  why 
we  can't  try  to  do  with  what  we  have  here,  to  complete  the  work. 

I  still  believe  we  could  probably  get  it  done  if  we  put  an  intense 
amount  of  time  in  on  this  and  meet  our  deadline.  But  I  guess  the 
report  is  due  around  the  end  of  February.  You  may  need  an  extra 
few  weeks  to  get  the  report  done,  and  I  would  understand  that,  I 
understand  the  snowstorm,  and  so  forth;  but  it  seems  to  me  here, 
again,  we  are  talking  about  a  month's  worth  of  work. 

We  did  the  first  two  phases  of  this  hearing  in  29  days.  Now  it 
seems  to  me  we  ought  to  be  able  to  do  this  last  phase  in  something 
like  half  that  time.  It  would  not  be  an  unreasonable  suggestion  to 
make  to  try  and  work  5  days  a  week,  if  necessary,  8  or  9  hours  a 
day,  bring  the  witnesses  in  and  wrap  it  up.  Rather  than  trying,  as 
I  say,  to  go  one  or  two  witnesses  a  day,  2  or  3  days  a  week,  if  we 
are  really  interested  in  getting  this  done,  I  think  we  can  do  it,  and 
I  suspect  we  can  do  it  within  the  financial  constraints  we  imposed 
on  ourselves  when  the  original  Resolution  was  adopted. 

Mr.  Chairman,  we  have  heard  alot  about,  of  course,  the  billing 
records,  and  I  am  confident  that  many  of  my  colleagues  saw  the  ar- 
ticle that  appeared  in  the  Sunday  New  York  Times,  maybe  many 
didn't,  but  I  think  it  is  important  to  note.  Again,  I  am  not  going 
to  imply  anything  by  this  because  we  are  not  revisiting  Iran- 
Contra. 

But  in  1987  requests  were  made  for  all  documents  of  President 
Bush's  Administration,  all  documents.  Of  course  the  Vice  President 
knew  at  the  time  that  he  had  maintained  a  diary.  Now,  you  know, 
that  diary  all  of  a  sudden  miraculously  appears  after  a  second  re- 
quest in  1992,  when  an  aide  found  it  up  in  the  personal  quarters 
of  the  White  House.  September  a  request  was  made.  Finally  in  De- 
cember 1992,  after  the  elections,  that  diary  was  turned  over. 

Now  again,  I  am  not  going  to  sit  here  and  imply,  but  I  don't  re- 
call anybody  on  this  Committee  getting  terribly  exercised  over  the 
fact  that  the  diary  of  the  Vice  President  on  an  important  Congres- 
sional hearing,  that  he  knew  existed  in  1987  when  the  request  was 
made,  that  shows  up  in  the  personal  quarters  in  1992  when  a  staff 
person  finds  it  but  isn't  turned  over  to  the  lawyers  until  after  the 
election  of  1992.  Where  was  the  outrage  being  expressed  then 
about  a  similar  set  of  circumstances  here? 
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The  Clintons'  staff  find  these  papers.  They  immediately  turn 
them  over  to  the  lawyers.  The  lawyers  immediately  notify  the  Com- 
mittee and  others  of  their  existence.  So  there  is,  as  you  might  un- 
derstand, some  sense  of  frustration  on  the  part  of  those  of  us  who 
find  that  in  this  particular  case,  there  is  a  great  sense  of  outrage 
yet  in  a  similar  fact  situation,  we  didn't  find  any  of  that  kind  of 
frustration  or  concern  being  expressed. 

So,  again  Mr.  Chairman,  I  just  find  myself,  when  I  hear  that 
$600,000  and  months  more  work,  I  am  sure  again  the  Chairman 
is  not  going  to  be  terribly  surprised  by  my  concerns  about  it  when 
you  consider  the  amount  of  time  we  have  already  spent  on  this, 
and  my  feelings  that  the  work  could  be  done  in  a  lot  more  expedi- 
tious fashion. 

I  inquire  of  my  colleague  from  Maryland,  who  has  been  involved 
in  all  of  this,  who  may  have  some  additional  light  to  share  on  this 
matter,  maybe  some  conversation  I  am  not  aware  of  has  gone  on. 
Our  Counsel  with  the  Majority  staff,  I  haven't  consulted  people  on 
my  side  before  I  made  these  comments  here  today.  So  maybe  there 
are  some  things  that  are  happening  that  I  am  not  aware  of. 

But  if  not,  I  would  like  to  know  why  we  can't  do  work  as  we  did 
a  couple  of  years  ago,  when  we  went  the  8,  9,  10  hours  a  day  and 
completed  those  phases,  difficult  as  it  was,  rather  than  this  one  or 
two  witnesses  a  day,  2  or  3  days  a  week  approach.  So  I  would  in- 
quire of  my  colleague  from  Maryland  if  there  is  something  going  on 
that  I  am  not  aware  of? 

Senator  Sarbanes.  First  of  all,  I  would  say  to  the  Senator  from 
Connecticut,  the  Iran-Contra  Committee  held  44  days  of  hearings 
altogether;  and  in  the  last  month,  between  July  7  and  August  6, 
1987,  they  held  21  days  of  hearings  over  that  1-month  period  in 
order  to  conclude  its  hearing  schedule  on  August  6.  The  Committee 
was  established  on  January  6,  1987,  so  they  finished  the  hearings 
7  months  after  its  creation. 

Now  as  of  Friday,  we  will  have  done  more  hearings  than  the 
Iran-Contra  Committee  did.  And  yet  we  are  now  faced  with  a  re- 
quest by  the  Majority  for  another  $600,000  to  carry  on  the  inquiry, 
and  with  an  indefinite  extension  of  time.  Of  course,  we've  taken  the 
view,  which  I  think  is  well  based,  that  there  should  be  an  inten- 
sification of  the  scheduling  in  front  of  us,  and  that  we  ought  to 
work  within  the  timetable  given  us  by  the  Senate  in  the  Resolu- 
tion, and  within  the  money  that's  been  allocated  for  that  purpose. 

Frankly,  I  think  we  need  to  intensify  the  schedule.  We  have 
made  that  very  clear  to  the  Majority,  and  in  very  recent  discus- 
sions, where  we  have  tried  to  get  some  sense  of  what  the  schedule 
is  going  to  be  and  what  the  universe  looks  like  in  terms  of  wit- 
nesses which  looks  very  large  indeed. 

We've  moved  beyond  the  Foster  papers  and  beyond  the  Washing- 
ton phase,  and  we  are  now  talking  about  the  so-called  Arkansas 
phase,  which  involves  matters  that  took  place  in  Arkansas  10  and 
15  years  ago.  And,  of  course,  that  phase  could  go  on  forever,  I  as- 
sume, but  I  don't  think  a  good  public  purpose  is  served  by  that. 

I  have  been  very  candid  in  stating  it,  and  it  is  something  I  feel 
keenly,  that  the  more  this  extends  into  the  election  year,  the  more 
it  will  be  perceived  by  the  public  that  this  investigation  is  being 
conducted  for  political  purposes.  We  ought  to  seek  to  avoid  that 
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and  the  way  to  do  that  is  to  intensify  the  hearing  schedule,  orga- 
nize these  witnesses,  make  use  of  past  testimony  that  people  have 
given  in  other  fora,  and  move  this  thing  along. 

Now,  I  understand  that  the  Majority  has  certain  points  they 
want  to  make.  I  think  we  ought  to  lay  them  out  in  a  hearing,  but 
not  needlessly  drag  these  hearings  out.  I  think  we  ought  to  have 
more  of  a  form  to  this,  and  a  more  intensification  of  the  hearing 
program.  Iran-Contra  held  260  hours  of  hearings  over  a  3-month 
period.  This  Committee  has  held  180  hours  over  a  6-month  period. 
I  mean,  there  is  a  very  sharp  contrast,  and  in  fact,  there  is  even 
a  contrast  between  some  of  the  previous  working  periods  of  this 
Committee  on  this  matter  and  the  pace  that's  now  here  before  us. 

Senator  Dodd.  Let  me  inquire  as  well.  Today,  in  The  Washington 
Times,  there  is  a  headline  story  that  says. 

Panel  wants  chance  to  question  Hale,  seeks  extension.  Republicans  on  the  Special 
Whitewater  Committee  want  to  extend  the  February  29th  cutoff  date  for  the  panel 
inquiries  to  give  Members,  among  other  things,  a  chance  to  Question  former  Little 
Rock  judge  who  law  enforcement  officials  have  described  as  the  piggy-back  for  Ar- 
kansas' political  elite. 

I  raise  that  point  because  it  kind  of  goes  to  the  heart  of  this.  We 
have  a  memo,  Mr.  Chairman,  that  was  sent  to  Mr.  Chertoff,  the 
Majority  Counsel,  from  Mr.  Ben-Veniste,  in  December,  2  months 
ago,  specifically  regarding  Mr.  Hale.  In  which  it  says. 

After  the  meeting  with  David  Kendall  and  Jane  Sherburne,  Chairman  D'Amato 
asked  me  to  work  with  you  to  begin  the  process  of  having  David  Hale  appear  for 
a  deposition,  you  put  it  out  to  the  Chairman  and  Senator  Sarbanes,  that  if  the  Inde- 
pendent Counsel  objects  to  Hale  providing  testimony  to  the  Committee,  as  the  staff 
has  indicated  it  will  do,  the  process  may  take  some  time. 

The  reason  I  bring  up  that  memo  in  December  is  because  had  we 
started  then,  December — and  they  may  have  objected,  but  now  we 
are  being  told  we  have  to  extend  in  February  because  it  may  take 
some  time  to  deal  with  Hale;  here's  a  request  in  December  to  deal 
with  Hale,  2  months  ago,  or  at  least  the  observation  we  should 
start  early,  I  guess,  is  a  better  way  to  put  it,  rather  than  request, 
an  observation,  better  said.  It  wasn't  a  request  to  the  Chairman 
but  an  observation  we  may  have  some  problems  getting  to  this. 

So  trying  to  move  this  along,  that  is  my  concern  here,  Mr.  Chair- 
man. Again,  you  have  a  difficult  job,  no  one  is  arguing  that,  to 
manage  a  Committee  like  this,  a  Committee  where  you  have  the 
subject  matter  as  intense  as  it  is.  There  is  a  tendency  to  want  to 
personalize,  I'm  not  trying  to  personalize. 

I  feel  when  you  have  one,  two,  three  witnesses  a  week,  the  re- 
quest for  $600,000  more,  months  more  of  hearings,  there  are  those 
of  us  here,  as  I  say,  I  go  back  to  1991.  I  objected  to  the  1991  hear- 
ings. I  saw  that  for  what  it  was,  in  my  view;  now  others  thought 
there  was  great  merit  to  it.  I  thought  in  1991  it  was  nothing  more 
than  it  was,  an  effort  to  embarrass  through  political  hearings  the 
Bush  Administration  with  the  October  Surprise  hearings,  without 
any  real  shred  of  evidence  that  indicated  the  surreptitious  flights 
the  Vice  President  was  supposed  to  have  taken  to  meet  with  Ira- 
nian officials  didn't  exist.  And  to  hold  Congressional  hearings  at 
public  expense,  I  thought  was  not  worth  it. 

So  as  I  say,  I  realize  there  will  be  those  who  will  say  the  Senator 
from  Connecticut  is  raising  this  because  of  other  responsibilities.  It 
is  not  the  reason  I  am  raising  it  here.  If  we  are  going  on  for  weeks 
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more  with  this  thing,  it  seems  to  me,  when  we  have  an  opportu- 
nity— particularly  when  we  are  not  voting.  We  have  no  votes  here 
for  almost  another  month.  We  don't  have  to  be  interrupted  with  15- 
minute  roll  calls  as  we  have  had  in  the  past.  We  could  plow  along 
beginning  at  8  or  9  in  the  morning  and  finish  this  work. 

The  Chairman.  If  I  might,  I  have  obviously 

Senator  DODD.  I  appreciate  it,  Mr.  Chairman. 

The  Chairman.  We  have  gone  well  over  the  allotted  time,  but  I 
think  it  is  important  that  my  colleagues  be  given  the  opportunity 
to  express  themselves — their  feelings  and  their  opinions.  Now  let 
me  say  two  things: 

First,  I  recognize  the  very  legitimate  concerns  that  my  colleagues 
have  as  it  relates  to  the  possibility  of  hearings  being  delayed,  and 
intended  or  unintended  consequences  that  may  come  as  a  result  of 
that.  Let  me  say  to  you,  irrespective  of  what  party  or  positions  that 
you  hold  or  I  hold,  I  believe  what  it  comes  down  to  is  we  try  to 
do  the  best  we  can  in  our  capacity  as  Senators.  Not  as  Republican, 
Democrat,  or  as  it  relates  to  the  body  politic  and  what  we  are  expe- 
riencing. 

If  we  could  have  moved  forward  expeditiously,  we  would  have.  I 
can  only  assure  you  that  this  Senator  at  no  time  has  attempted  to 
delay  these  processes.  Indeed,  I  share  a  frustration  and  have 
shared  that  with  the  Ranking  Member  and  others  as  it  related  to 
our  cooperation  that  necessitated  delays  with  the  Special  Counsel. 
That's  a  fact.  So  when  it  is  not  fair  to  compare  a  situation  or  where 
there  was  not  a  delay  of  6  or  7  months  occasioned  because  the  Spe- 
cial Prosecutor  and  the  Committee  had  agreed  to  work  as  we  have, 
together.  I  am  willing,  at  certain  points,  to  push  forward,  provided 
that  we  do  not  jeopardize  the  Special  Prosecutor's  work. 

Second,  let  me  say  and  this  is  just  by  way  of  illustration  and 
making  a  rather  small  point  but  it's  a  point,  and  I  think  it's  impor- 
tant. The  necessity  of  Mr.  Clark  and  Ms.  Pulcer  testifying  today 
was  questioned  and  raised  by  Counsel,  and  I  believe  some  of  the 
Senators  saying  well,  didn't  they  testify  before  the  House,  and  in- 
deed there's  volumes,  page  185  through  400  something,  so  over  200 
pages  of  testimony  that  Mr.  Clark  participated  in,  he  and  our  other 
witness. 

And  the  question  of  well,  are  we  just  going  to  have  a  rehash  of 
this  whole  thing,  came  up  as  it  related  to  Castle  Grande  and  the 
importance  of  Castle  Grande,  et  cetera,  obviously  has  become  some- 
thing that  we  are  concerned  about,  and  with,  as  it  relates  to  var- 
ious statements  in  testimony  that  have  been  given.  I'm  not  going 
to  characterize  it  by  who  or  where,  because  that  just  intensifies  the 
situation  as  it  relates  to  this  as  political. 

But  the  fact  is  that  Mr.  Clark  did  testify  and  was  asked  ques- 
tions as  it  related  to  Castle  Grande,  but  Senator  in  a  very,  very 
limited  way.  I  will  take  the  time,  and  it's  about  one  page,  so  that 
we  can — that  was  not  examined.  If  we're  going  to  look  at  the  total- 
ity, it  was  barely  touched. 

Congressman  ROTH.  Mr.  Clark,  in  your  examination  of  Madison  Guaranty  you  re- 
viewed a  project  that  I  think  was  called  Castle  Grande? 
Mr.  Clark.  Yes,  that's  correct. 

And  the  reason  I  bring  this  up  is  because  it  is  disingenuous  and 
not  right  to  suggest  that  this  Committee  is  attempting  simply  to 
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go  over  testimony  that  was  elicited  and  duplicative,  because  we  are 
not,  I  assure  you.  That  may  not  say  that  in  some  cases  we  may  not 
call  the  witnesses  to  amplify.  In  this  case  there  was  barely  a  men- 
tion of  Castle  Grande.  It  goes  on: 

Congressman  Roth.  The  project  involved  building  houses  in  swamps;  is  that 
right? 

Mr.  Clark.  Well,  certainly  a  lot  of  the  land  was  low  and  a  lot  of  it  was  swampy. 
That  was  part  of  the  problem  with  building  houses. 

Congressman  ROTH.  Did  you  question  the  viabiUty  of  the  project? 

Mr.  Clark.  Yes,  we  did. 

Congressman  ROTH.  What  was  the  upshot  of  it? 

Mr.  Clark.  We  classified  assets  related  to  the  project.  As  I  sit  here,  I  can't  tell 
you  the  exact  amount  but  it  was  a  substantial  portion  of  the  Madison  Guaranty  and 
financial  investment  in  the  project. 

That's  it.  That's  it. 

Senator  MURKOWSKI.  Mr.  Chairman. 

The  Chairman.  You  see,  and  by  the  way,  I  understand  my  col- 
league's question,  if  we  went  over  the  same  old  ground,  I  think  it 
would  be  a  good  point.  We  will  attempt  not  to  go  through  witnesses 
who  have  testified  or  whose  testimony  that  we  have  that  we  can 
put  into  the  record.  I'll  attempt  to  minimize  it,  but  I  assure  you, 
and  I  point  this  out  by  way  of  illustration,  that  is  not  why  we  are 
examining  him  in  detail,  for  example,  on  other  transactions  in 
much  greater  detail  than  the  House  did.  We're  not  going  to  look  to 
duplicate  it,  but  we  are  going  to  do  it  thoroughly,  fairly,  com- 
prehensively, and  as  much  as  we  can. 

Now  last  but  not  least,  the  question  of  witnesses.  We  have  sub- 
mitted to  Counsel  for  the  Minority  the  potential  of  approximately 
60  additional  witnesses.  I'm  not  saying  that  we're  going  to  do  all 
of  them,  but  we  have  identified  60  witnesses,  and  that  does  not 
take  into  the  question  of  dealing  with  those  witnesses  who  the  Spe- 
cial Prosecutor  may  want  us  to  defer. 

There's  a  trial  going  to  go  on  in  Little  Rock,  supposedly  March 
3rd  or  4th,  and  we  are  very,  very  much  concerned  and  we  need 
some  of  those  witnesses.  To  be  candid  with  you,  we  will  not  be  able 
to  bring  those  witnesses  in  unless  the  Special  Prosecutor  agrees  or 
unless  we  find  some  compelling  reason  and  this  Committee  would 
be  willing  to  vote  to  give  some  of  these  witnesses  immunity. 

I  will  discuss  and  I  will  ask  Counsels  to  open  up  a  dialogue  with 
respect  to  what  witnesses,  if  any,  would  we  be  willing  to  give  im- 
munity to.  I  have  not  approached  that  up  until  now  for  the  very 
reason  that  I  did  not  believe  that  my  colleagues  on  the  Minority 
particularly  would  be  willing  to  grant  immunity  to  witnesses.  So  if 
you  want  to  explore  that,  I  certainly  will  be  willing  to  discuss  that 
with  you. 

As  you  know,  that  is  one  of  the  areas  in  the  Resolution  when  we 
constructed  the  panel  that  we  were  very  much  concerned  about, 
and  we  would  obviously,  I  think,  have  to  consult  with  all  of  the 
Members  of  the  body  as  it  related  to  what  cases,  if  any,  would  we 
grant  immunity.  So  that  is  what  has  occasioned  some  of  this  delay. 

Now,  I  have  impinged  upon  the  time  of  my  friend  and  colleague. 

Senator  DODD.  Mr.  Chairman,  could  I  just  make  one  observation? 

The  Chairman.  Yes. 
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OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MURKOWSKI.  Mr.  Chairman,  I  would  appreciate  it  if— I 
have  been  waiting  a  long  time. 

Senator  Dodd.  I  know,  I  just  want  to  make  one  point,  Frank. 

Senator  MURKOWSKI.  I  think  this  is  a  conclusion  and  the  type  of 
discussion  that  should  take  place  in  front  of  the  Committee,  but  ba- 
sically at  the  end  when  the  Senators  who  have  waited  patiently  to 
ask  questions  of  the  witnesses  have  that  opportunity,  because  this 
could  take  a  long  time,  but  it  is  important. 

Senator  DoDD.  I've  waited  patiently  but  let  me  just  say  here 

Senator  MURKOWSKI.  The  Senator  from  Alaska  has  waited  pa- 
tiently and  he  has  heard  from  the  Senator  from  Connecticut  and 
I  want  to  comment.  The  Senator  of  Connecticut  has  a  good  recollec- 
tion, but  a  good  deal  of  the  time  here  has  been  spent  debating  how 
much  time  we  are  wasting  as  opposed  to  getting  on  with  the  wit- 
nesses and  I  have  some  questions  for  the  witnesses. 

Senator  Dodd.  I  appreciate  that,  and  the  only  point  I  wanted  to 
make  is  that  I  don't  know  how  much  our  two  witnesses  are  going 
to  be  able  to  tell  us  about  Castle  Grande.  My  suspicion  is  not  a  lot. 

Senator  MURKOWSKI.  Well,  let  me  try. 

Senator  DoDD.  My  point  is  that  a  deposition  of  the  witnesses  by 
staff  ahead  of  time  would  answer  that  question.  These  witnesses 
have  not  been  deposed.  So  instead  of  holding  a  public  hearing  for 
a  day  with  two  witnesses,  having  staff  over  weekends  or  other 
time,  could  answer  the  question  of  whether  or  not  they  have  some- 
thing to  tell  us.  Instead,  we're  going  to  spend  a  day. 

The  Chairman.  Senator 

Senator  MURKOWSKI.  Hindsight  is  short. 

The  Chairman.  One  of  the  reasons  we  did  not  do  that  is  to  save 
time — we  could  have  brought  them  in  and  taken  a  day  for  the  dep- 
osition, reviewed  the  deposition,  and  then  we  would  have  brought 
them  in.  We  were  attempting  to  save  some  time  and  money.  Be- 
cause a  good  deal  of  the  cost  goes  to  the  transcripts,  not  only  of  the 
public  hearings  but  also  with  respect  to  the  depositions,  in  produc- 
ing them. 

Senator  Murkowski,  you  have  waited  patiently. 

Senator  MURKOWSKI.  Thank  you,  Mr.  Chairman. 

I  think  it's  fair  to  say  that  this  Committee  has  recognized  the 
significance  of  Castle  Grande  as  being  a  very,  very  complex  issue 
representing  some  very,  very  questionable  internal  transactions 
and  some  loan  document  preparation  that  reflects  on  some  answers 
that  need  to  be  determined  by  this  Committee.  Each  time  I  come 
to  this  hearing  process,  I  learn  something  new,  something  relative 
to  either  more  questions  being  necessary  to  be  pursued  or  events 
that  seem  to  fall  out  of  the  sky  like  the  White  House  discovery  of 
the  documents  that  had  been  missing  for  an  extended  period  of 
time.  We  have  had  to  accommodate  the  Special  Counsel,  in  discov- 
ering these  billing  records  that  were  missing  for  2  years,  that's  put 
an  additional  consideration  on  certain  questions.  The  Kennedy  note 
delay,  the  subpoena,  while  that's  separate,  it  still  reflects  on  the 
mandatory  responsibility  that  we  have  to  proceed  here,  and  I  would 
like  to  ask  a  couple  of  questions  of  the  examiners. 

In  your  function  as  examiners  for  the  Federal  Home  Loan  Bank 
Board,  your  concern  obviously  is  to  protect  the  interest  of  the  de- 
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positors.  And  as  I  understand  it,  the  institution  also  was  examined 
by  State  examiners.  Do  you  have  and  did  you  evaluate  the  rec- 
ommendations of  the  State  examination  for  the  S&L  as  a  matter 
of  review  and  can  you  highlight  from  recollection  any  of  the  excep- 
tions that  were  noted  in  their  examination,  and  did  you  share  your 
examination  with  the  State  officials? 

Mr.  Clark.  Well,  based  upon  my  best  recollection,  I  don't  recall 
ever  seeing  an  Arkansas  State  Examination  Report  for  Madison 
Guaranty. 

Senator  MURKOWSKI.  And  does  that  imply  that  they  don't  do  an 
examination? 

Mr.  Clark.  That  may  very  well  be  true.  I  am  not  sure  what  ex- 
actly their  procedures  were,  but  in  the  case  of  Madison  Guaranty, 
I  don't  recall  ever  seeing  an  Arkansas  State  report. 

Senator  MuRKOWSKl.  As  a  matter  of  course,  do  you  make  your 
examination  available  to  the  State? 

Mr.  Clark.  That  would  be 

Senator  MURKOWSKI.  In  the  sense  of  the  State  examiners. 

Mr.  Clark.  I  myself  don't  do  it,  as  an  examiner-in-charge,  but  in 
the  normal  course  what  would  happen  would  be  the  report,  or  at 
least  its  findings  would  be  transmitted  to  State  authorities. 

Senator  DODD.  Frank,  would  you  ask — did  you  read  Beverly 
SchafFer's  testimony? 

Senator  Murkowski.  Did  I  read 

Senator  Dodd.  I  just  wondered  if  he  had  because  you  asked  a 
very  good  question  about  whether  or  not  they  relied  on  the  State, 
where  she  testified  they  always  relied  on  Federal  examinations  and 
I  just  wondered  if  you  had  read  your  testimony. 

Mr.  Clark.  No. 

Senator  MURKOWSKI.  Well,  I'm  sure  that  they  do  rely  on  Federal 
examinations. 

Senator  Dodd.  That's  what  she  said. 

Senator  Murkowski.  But  the  question  I  had  was  whether  the 
State  ever  did  an  examination,  and  we  don't  know  that. 

Senator  Dodd.  We  do  know  they  didn't.  She  said  they  didn't. 

Senator  Murkowski.  Well,  these  gentlemen  and  the  lady  didn't 
address  that. 

Senator  DODD.  OK.  I  apologize. 

Senator  Murkowski.  If  the  testimony  indicates  that  they  did  rely 
on  the  Federal  Home  Loan  Bank  Board,  why  then  obviously  the 
Federal  Home  Loan  Bank  Board's  examination  report  fall  short  of 
a  Cease  and  Desist  Order  on  the  first  report  to  the  Madison  S&L. 
What  did  that  basically  say  in  the  conclusion  of  your  report? 

Mr.  Clark.  Of  my  1986  examination  report? 

Senator  Murkowski.  Yes. 

Mr.  Clark.  That  Madison  Guaranty  was  insolvent. 

Senator  Murkowski.  Was  insolvent? 

Mr.  Clark.  Madison  was  insolvent.  That  there  was  a  consider- 
able amount  of  self-dealing  and  that  the  thrift  had  not  been  oper- 
ated in  a  safe  and  sound  manner. 

Senator  Murkowski.  Now  when  you  say  "insolvent,"  tell  us  a  lit- 
tle bit  about  the  relationship,  how  do  you  determine  solvency?  Is 
it  capital  and  undivided  profits,  but  in  an  S&L  it's  a  little  different. 
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Mr.  Clark.  Well,  it  is  basically  the  same.  It  is  the  net  worth,  the 
capital  of  the  thrift.  It  would  be  the  stock,  the  paid-in  stock  plus 
or  minus  any  undivided  profits,  that  is  net  income  or  loss  that  has 
happened  at  the  institution. 

Senator  MURKOWSKI.  Right.  What  was  the  date  of  the  previous 
exam  prior  to  the  1986  date  roughly? 

Mr.  Clark.  My  recollection  is  it  was  1984. 

Senator  Murkowski.  In  1984.  And  did  you  or  Ms.  Pulcer  do  that 
examination? 

Ms.  Pulcer.  No. 

Mr.  Clark.  No. 

Senator  Murkowski.  You  had  that  exam  available  to  you  as  a 
reference  when  you  did  the  1986  exam? 

Mr.  Clark.  As  I  recall,  we  did. 

Senator  Murkowski.  Can  you  tell  us  or  highlight  what  the  1984 
exam  suggested? 

Mr.  Clark.  Based  upon  my  best  recollection,  and  I  have  not  seen 
that  document  in  a  very  long  time. 

Senator  Murkowski.  Right. 

Mr.  Clark.  What  it  indicated  was  that  the  books  and  records  of 
Madison  Guaranty  were  inadequate. 

Senator  Murkowski.  Were  what? 

Mr.  Clark.  Inadequate. 

Senator  Murkowski.  Inadequate,  in  1984. 

Mr.  Clark.  That  particularly  the  underwriting  of  loans  was  not 
what  it  should  have  been,  and  I  am  not  sure,  it  might  have  ad- 
dressed insider  transactions  and  conflicts  of  interest,  but  I  am  not 
positive  of  that. 

I  believe  coming  out  of  that  examination  was  an  agreement 
which  we  looked  at  at  the  beginning  of  the  1986  examination,  we 
looked  at  it  to  determine  whether  Madison  Guaranty  had  complied 
with  the  agreement,  and  they  had  not. 

Senator  Murkowski.  Is  that  your  recollection,  Ms.  Pulcer? 

Ms.  Pulcer.  Yes,  it  is. 

Senator  MURKOWSKI.  Well,  when  you  enter  into  an  agreement 
such  as  you  indicated  existed  in  1984,  don't  you  monitor  whether 
or  not  that  agreement  is  being  adhered  to  as  opposed  to  waiting  2 
years,  and  isn't  the  institution  required  to  report  on  corrective  ac- 
tion taken  during  that  time  so  you  don't  just  walk  into  the  institu- 
tion 2  years  later  and  find  out  they  didn't  comply? 

Mr.  Clark.  Normally,  there  are  some  monitoring  provisions.  I 
don't  recall  if  there  were  or  what  those  monitoring  provisions  were 
in  terms  of  the  agreement. 

Senator  Murkowski.  But  it's  customary  that  there  be  some  kind 
of  a  monitoring  situation  so  that  you  know  that  the  institution  is 
in  compliance  with  the  agreement.  Is  that  not  correct? 

Mr.  Clark.  That's  correct,  at  least  in  terms  of  reviewing  the  fi- 
nancial reports  that  the  institution  submits  and  making  periodic 
contacts  with  the  management  of  the  institution. 

Senator  Murkowski.  Was  this  done  in  the  case  of  Madison  be- 
tween 1984  and  1986? 

Mr.  Clark.  I  believe  it  was  done  by  the  Federal  Home  Loan 
Bank  of  Dallas  based  upon  my  best  recollection. 

Senator  Murkowski.  And  those  records  would  be  in  existence? 
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Mr.  Clark.  They  were  in  existence  at  the  time  of  the  1986  exam. 
I  don't  know  whether  they're  in  existence  now. 

Senator  MURKOWSKI.  You  don't  know  why  they  wouldn't  be  in  ex- 
istence, do  you? 

Mr.  Clark.  No,  I  don't. 

Senator  MURKOWSKI.  I  mean,  these  things  are  kept  in  files  and 
the  Resolution  Trust  would  have  them  now? 

Mr.  Clark.  Well,  normally  they  are  kept  in  files.  However,  there 
was  a  destruction  policy  where  you  would  normally  destroy  out- 
dated documents.  Whether  these  documents  fell  under  that  and 
were  eventually  destroyed,  I  don't  know. 

Senator  MuRKOWSKl.  Now  the  purpose  of  examination  is  the  pro- 
tection of  the  depositors  and  to  protect  the  insuring  agency  which 
insures  the  deposits,  and  that's  your  responsibility  and  you  do  the 
examination  and  you  report  to  your  chief  your  recommendations. 
Why  wasn't  action  taken  after  the  1984  exam,  prior  to  the  1986 
exam,  which  resulted  in  a  Cease  and  Desist  Order?  Did  your  chief 
examiner  comment  on  the  significance  of  the  1984  exam?  And  why 
wasn't  there  some  action  taken,  if  indeed  the  notations  were  such 
as  to  highlight  irregularities  that  would  necessitate  an  agreement 
and  the  agreement  was  evidently  not  monitored?  Somebody  in  the 
organization — in  the  examination  process  seems  to  be  falling  short 
on  their  duty  or  follow-up  and  are  exposing  certainly  the  taxpayer 
to  additional  potential  loss  here. 

Mr.  Clark.  Well,  I  think  that  from  the  1984  exam  through  the 
1986  exam,  there  was  this  monitoring  of  financial  information  and 
perhaps  contact  with  management.  As  to  why  there  wasn't  more 
aggressive  action,  my  only  understanding  about  that  is  that  that  is 
the  reason  all  of  us,  not  just  the  examiners  at  Madison  Guaranty 
but  all  of  the  approximately  200  examiners  from  across  the  country 
were  called  into  the  Dallas  bank  district  in  1986,  is  because  they 
did  not  have  the  resources  to  take  this  more  aggressive  action  for 
several  of  their  institutions. 

Senator  MURKOWSKI.  They  didn't  have  the  authority  for  a  Cease 
and  Desist  Order? 

Mr.  Clark.  They  had  the  authority  but  they  did  not  have  the  re- 
sources to  go  out,  find  the  facts  and  to  make  the  necessary  decision 
and  to  produce  the  Cease  and  Desist  Order. 

Senator  MuRKOWSKi.  Mr.  Chairman,  I  would  like  just  a  couple 
of  more  minutes  because  I  think  my  time  started  a  little  late  after 
the  extended  conversation. 

Wasn't  it  a  fact  that  Madison  was  operating  in  the  relationship 
of  advancing  funds  for  the  Castle  Grande  purchase  to  its  wholly- 
owned  subsidiary,  that  throughout  that  period  of  time,  and  you 
would  have  access  to  those  records  in  your  1986  examination,  was 
in  excess  of  the  6  percent  limitation,  which  was  a  violation  of  law? 

Mr.  Clark.  Based  upon  my  best  recollection,  that  would  have 
been  true. 

Senator  MURKOWSKI.  That  would  have  been  true,  but  nothing 
was  done  about  it  during  that  time,  but  you  would  have  access  or 
somebody  would,  to  the  6  percent  limitation  vis-a-vis  the  accumula- 
tion of  the  credits  that  had  been  advanced  by  Madison  to  its  sub- 
sidiary? 
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Mr.  Clark.  Let  me  make  a  distinction  here,  and  it  might  go  to 
answer  your  question.  As  I  said,  the  monitoring  that  was  occurring 
was  based  upon  financial  reports  sent  in,  OK.  Because  this  pur- 
chase we  were  talking  about,  these  sales,  were  to  straws,  they  were 
not  recorded  as  being  investments,  really,  of  Madison  Guaranty. 
They  were  recorded  as  loans.  So  the  reports  that  were  sent  in  were 
incorrect. 

Senator  MURKOWSKI.  That's  a  violation  of  the  law? 

Mr.  Clark.  That  is.  Had  the  reports  been  correct,  I  think,  they 
may  very  well  have  exceeded  the  6  percent  limitation.  Under 

Senator  MURKOWSKI.  Seth  Ward  was  the  straw  person  in  this, 
and  yet  he  was  employed,  as  I  understand,  by  the  wholly-owned 
subsidiary  of  Madison.  Now  that  should  have  alerted — and  I  know 
the  scrutiny  and  investigative  curiosity  of  examiners.  You  get  a 
smell  and  you  start  moving  and  satisfy  yourselves,  and  I  mean, 
this  should  have  stood  out  like  that  red  light. 

Mr.  Clark.  Well,  it  did  arouse  our  curiosity  in  1986  and  we  did 
pursue  it,  but  in  order  to  do  that  you  have  to  be  on-site  in  an  exam. 

Senator  MURKOWSKI.  Well,  you  can  make  a  special  visitation  if 
you  have  reason  to  believe  that  the  reports  are  false  or  they  are 
not  forthcoming.  Was  there  any  effort  along  the  way  to  put  any 
dampers  on  your  aggressiveness  or  your  curiosity  to  pursue  the 
Madison  matter  by  any  level  of  oversight,  either  by  your  head  ex- 
aminers or  by  a  State  authority  or  any  other  effort  to  this,  what 
should  have  been  a  very  aggressive  process  of  making  a  determina- 
tion of  whether  what  you  suspected  in  1984  turned  out  to  be  a  re- 
ality in  1986? 

Mr.  Clark.  I  wasn't  involved  in  the  1984  exam. 

Senator  MURKOWSKI.  Yes. 

Mr.  Clark.  In  1986,  there  was  no  effort  by  anyone  from  the  Dal- 
las bank  or  anywhere  in  the  Federal  Home  Loan  Bank  system  at 
the  time  to  restrict  our  investigation. 

Senator  MURKOWSKI.  And  was  that  true  in  your  evaluation,  Ms. 
Pulcer? 

Ms.  Pulcer.  Yes,  it  is. 

Senator  MURKOWSKI.  Why  weren't  you  more  aggressive  in  the 
follow-up?  I  mean,  you  represent  examiners  but  you  have  head  ex- 
aminers and  you  have  previous  examiners  that  did  the  1984  report 
which  alerted,  if  you  will,  your  insuring  agency  to  the  fact  that  this 
institution  was  operating  very  questionably  and  proved  in  1986  to 
be  operating  illegally.  You  have  an  obligation  to  protect  the  Gov- 
ernment's interest  and  the  depositors'  interests.  And  while  it's  not 
your  responsibility,  it's  certainly  the  responsibility  of  your  agency, 
Mr.  Clark. 

Mr.  Clark.  Again,  I  wasn't  involved  in  the  1984  exam,  and  I  was 
not  involved  after  the  1986  exam  closed.  My  only  understanding  of 
it,  of  the  situation,  is  that  the  reason  that  an  earlier  examination 
that  might  have  disclosed  these  problems  sooner  was  not  done  was 
simply  the  lack  of  resources  of  the  Dallas  bank  to  perform  exami- 
nations. 

Senator  MURKOWSKI.  Who  was  your  senior  examiner  that  would 
have  made  the  decisions  to  take  action?  Because  obviously  you  are 
assigned  to  do  an  examination,  you  are  not  addressed  to  initiate  an 
action.  That's  somebody  else's  decision. 
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Mr.  Clark.  Again,  I  worked  for  someone  in  the  Sixth  Federal 
Home  Loan  Bank  Board  District,  OK.  That's  IndianapoHs.  I  didn't 
work  direct— other  than  on  the  1986  Madison  Guaranty  exam,  I 
didn't  work  for  anyone  at  the  Dallas  bank.  Presumably,  it  would 
have  been  the  management  of  the  Dallas  bank,  the  supervisory 
management  of  the  Dallas  bank. 

Senator  MuRKOWSKi.  All  right. 

Mr.  Clark.  At  some  point,  there  was  a  reorganization  of  the  sys- 
tem so  that  at  prior  to  some  point,  perhaps  during  or  prior  to  the 
1986  exam,  responsibility  for  supervision  shifted  from  the  Federal 
Home  Loan  Bank  Board  to  the  Dallas  bank.  Prior  to  that  point,  it 
would  be  the  supervisory  management  of  the  Federal  Home  Loan 
Bank  Board  in  the  Dallas  district. 

Senator  MURKOWSKI.  My  last  question  involves  what  you  do 
when  you  do  an  examination.  In  1986,  you  were  looking  at  an  insti- 
tution that  was  in  serious  trouble,  and  you  were  looking  at  insider 
transactions,  which  I  assume  would  lead  you  to  look  at  virtually  ev- 
erything that  might  be  inappropriate. 

Now  at  that  time  the  Rose  Law  Firm  was  on  a  retainer  to  Madi- 
son Guaranty,  and  I  assume  that  recognizing  at  that  time  that  the 
scam  was  clearly  on,  that  Ward  was  a  shell  in  a  sense  and  that 
documents  were  still  being  drafted  and,  well,  I  guess  the  sale  of 
Castle  Grande  took  place  in  October  1985  and  in  May  1986.  There 
were  deeds  drafted  by  the  law  firm  covering  at  least  a  22.5  acre 
parcel  of  Castle  Grande.  And  these  deeds  were  drafted  by,  as  I  un- 
derstand it,  Mrs.  Clinton.  Were  you  aware  that  the  Rose  Law  Firm 
was  clearly  representing  Madison  and  that  if  you  look  at  whose  in- 
terests they  represent,  whether  they  represent  the  interests  of 
Madison  or  the  interests  of  the  purchasers  of  the  property,  which 
is  the  wholly-owned  subsidiary  of  Madison,  and  the  lawyer  who  is 
drafting  the  documents  for  the  law  firm  is  doing  so — what  does 
that  lead  you  to  do  in  your  report?  Do  you  write  that  up  in  your 
report?  Do  you  imply  that  there's  insider  transactions  or  there's  a 
questionable  relationship?  What  do  you  do?  Do  you  just  ignore  it, 
Mr.  Clark? 

Mr.  Clark.  During  the  1986  exam,  I  don't  recall  knowing  that 
representatives  of  the  Rose  Law  Firm  drew  up  the  documents  of 
sale  from  IDC  to  Madison  Guaranty  or  its  straws.  During  the 
exam,  we  did  know  that  the  Rose  Law  Firm  had  done  some  work 
on  Madison  Guaranty,  but  I  don't  believe  we  knew  they  did  that 
particular  piece  of  work. 

Senator  Sarbanes.  Well,  that's  not  a  piece  of  fact.  That's  not  the 
case,  as  a  matter  of  fact.  That's  why  you  didn't  know  it. 

Senator  Murkowski.  Senator  Sarbanes,  I  think  there  is  still  a 
question  of  whether  that  agreement  was  consummated  or  whether 
it  was  not  consummated,  but  I  think  it's  fair  to  say  it  was  drafted. 

Senator  Sarbanes.  What  deeds  do  you  think  were  drawn  up? 

Senator  MURKOWSKI.  This  is  the  22^2  acres  that  we're  referring 
to  with  regard  to  the  Castle  Grande  sale.  This  was  the  option 
agreement. 

Senator  Sarbanes.  Not  a  deed. 

Senator  MURKOWSKI.  Well,  all  right.  I  stand  corrected,  the  option 
agreement.  But  in  any  event,  it  was  a  document  of  some  signifi- 
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cance  relative  to  the  process  that  was  going  on  internally  within 
Madison. 

What  did  you  suspect  when  you  looked  at  the  Madison  mess?  Ob- 
viously, they  are  loaning  funds  to  their  own  subsidiary.  You  must 
have  drawn  some  conclusions  relative  to  the  insider  transactions, 
the  irregularities,  the  illegal  actions  associated  with  the  operation 
of  this  organization.  And  if  you  knew  about  it,  obviously  those  in- 
siders would  know  about  it,  would  they  not? 

Mr.  Clark.  Well,  to  the  extent  they  engaged  in  the  transactions, 
yes,  they  would. 

Senator  MURKOWSKI.  To  the  extent  they  engaged  in  the  trans- 
actions. 

Mr.  Clark.  I'm  not  sure  all  of  the  insiders  knew  about  all  of  the 
transactions,  but  I'm  sure  they  knew  about  the  ones  they  were  in- 
volved in. 

Senator  MURKOWSKI.  Because  there  were  many  facets.  There 
were  research  and  regulatory  examinations  on  water  and  sewer 
utilities  on  Castle  Grande,  there  was  research  on  the  brewery,  as 
I  recall,  that  was  done  by  the  Rose  Law  Firm  and  some  of  its  prin- 
cipals. And  as  you've  already  testified  before  the  Committee  that, 
for  the  most  part,  the  institution  had  been  for  an  extended  period 
of  time  in  violation  of  law  relative  to  the  6  percent  limitation  on 
what  its  own  subsidiary  could  hold;  is  that  correct? 

Mr.  Clark.  Based  upon  my  best  recollection,  that  would  have 
been  correct. 

Senator  MURKOWSKI.  Well,  it  seems  to  this  Senator  that  anybody 
dealing  with — particularly  relatively  closely  and  particularly  the 
Rose  Law  Firm  had  to  have  some  knowledge,  they  would  have  had 
to  be  blind  not  to  know  that  there  was  some  kind  of  a  scam  associ- 
ated with  the  operation  of  the  S&L;  and  particularly,  Seth  Ward's 
role,  who  is  basically  in  the  employ  of  the  institution,  which  is  the 
wholly-owned  subsidiary  of  the  institution.  So  you  have  a  curious 
situation  here,  Mr.  Chairman,  where  you  have  the  Rose  Law  Firm 
representing  Madison,  Ward,  who  is  the  go-between,  basically  the 
recipient  of  the  funds  and  employed  by  the  Madison  subsidiary, 
and  I  think  it  stretches  the  imagination  to  suggest  that  the  law 
firm  would  not  clearly  see  that  there  are  substantial  irregularities 
going  on  relative  to  the  operation  of  the  S&L. 

So  I  think  it  would  be  interesting,  Mr.  Chairman,  to  have  some 
understanding  or  explanation  as  to  why  there  was  not  more  aggres- 
sive action  taken  by  the  appropriate  examiners  as  a  consequence 
of  the  1984  examination  and  the  recommendations  in  that  exam- 
ination. Why  reporting  didn't  take  place  and  why  it  wasn't  mon- 
itored in  that  timeframe  from  1984  to  1986,  because  somebody 
clearly  wasn't  doing  their  job,  and  as  a  consequence  it  cost  the  tax- 
payers a  pretty  heavy  hit  here.  And  to  suggest  the  law  firm  in  a 
community,  in  that  land  of  an  environment  didn't  have  an  idea  of 
what  was  going  on,  I  find  just  incredible. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Clark,  are  you  sitting  at  the  table  here 
testifying  that  no  monitoring  of  Madison  Guaranty  Savings  &  Loan 
took  place  after  the  1984  exam  in  the  way  Senator  Murkowski  just 
suggested;  is  that  your  testimony? 
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Mr.  Clark.  What  I'm  saying  is  there  was,  I  beheve,  based  upon 
my  best  recollection  of  documents  I  haven't  seen  in  a  long,  long 
time,  that  there  was  some  off-site  monitoring  being  done.  There 
would  have  been  financial  reports  available,  albeit  incorrect  ones, 
and  some  contact  by  supervisory  authorities  with  the  management 
of  Madison  Guaranty. 

Senator  Sarbanes.  Did  you  know  there  was  a  supervisory  agree- 
ment between  the  Federal  Savings  &  Loan  Insurance  Corporation 
and  Malclison  Guaranty  Savings  &  Loan  Association? 

Mr.  Clark.  Yes. 

Senator  Sarbanes.  In  the  summer  of  1984? 

Mr.  Clark.  Did  I  know  that  in  the  summer  of  1984? 

Senator  SARBANES.  No,  did  you  know  it  here  today? 

Mr.  Clark.  Yes,  and  I  knew  about  it  during  the  1986  exam. 

Senator  Sarbanes.  Wouldn't  that  constitute  monitoring? 

Mr.  Clark.  No.  That  says  that  is  an  agreement  to 

Senator  MURKOWSKI.  Perform. 

Mr.  Clark.  Yes,  thank  you,  to  perform,  that  the  Madison  Board 
of  Directors  agreed  to  take  certain  actions,  they  agreed  with  the 
Federal  Home  Loan  Bank  Board  as  the  supervisory  authority.  To 
monitor  means  to  take  a  look  at  the  thrift  periodically  and  see  how 
it  is  performing,  to  monitor — perhaps  even  to  monitor  compliance 
with  that  agreement. 

Senator  Sarbanes.  Now  there's  a  memo  from  John  Mitchell  on 
this  very  subject,  saying  the  SA  advised  that  Madison's  growth,  in- 
vestment strategy,  and  net  worth  compliance  would  be  monitored 
closely,  with  reference  to  the  1984  supervisory  agreement. 

Mr.  Clark.  I'm  sorry,  is  this  the  document  you  are  referring  to, 
this  April  3,  1985  memo  from  John  Mitchell? 

Senator  Sarbanes.  Look  on  the  last  paragraph. 

Mr.  Clark.  I'm  sorry,  sir.  I'm  taking  some  time  to  look  at  the 
document  because  I  have  never  seen  it  before.  At  least,  I  don't  re- 
call ever  having  seen  it  before. 

Senator  Sarbanes.  Well,  you  went  in  1986  to  do  an  examination; 
correct? 

Mr.  Clark.  Yes. 

Senator  Sarbanes.  You  had  not  worked  this  case? 

Mr.  Clark.  Prior  to  1986,  no,  sir. 

Senator  Sarbanes.  Or  after? 

Mr.  Clark.  Or  after  the  completion  of  the  exam  in  September  of 
1986.  No,  sir. 

Senator  Sarbanes.  Were  you  aware  that  they  then  took  Mr. 
McDougal  out  of  any  connection  with  Madison  subsequent  to  1986? 

Mr.  Clark.  I  may  have  become  aware  of  that  in  1987.  In  1987, 
I  was  called  to  Little  Rock  by  the  FBI,  and  at  that  point  looked  at 
correspondence  that  had  occurred,  correspondence  and  other  super- 
visory documents  that  had  occurred  since  the  end  of  the  exam.  So 
I'm  sorry,  could  you 

Senator  Sarbanes.  What  follows  from  that? 

Mr.  Clark.  Well,  at  that  point  I  think  I  did  learn  that  McDougal 
was  out  of  the  institution.  At  the  end  of  the  1986  exam,  I  don't  be- 
lieve he  was. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 
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Mr.  Ben-Veniste.  Let  me  clarify  one  thing  in  connection  with 
your  cooperation  with  the  House  Committee  which  investigated 
this  very  same  area.  In  addition  to  your  public  testimony,  you  were 
interviewed  at  some  considerable  length  by  the  staff  of  the  Com- 
mittee, correct,  Mr.  Clark? 

Mr.  Clark.  That's  correct. 

Mr.  Ben-Veniste.  And  indeed  for  hundreds  of  pages  which  have 
been  provided  to  us  by  the  RTC,  you  answered  questions  about 
Castle  Grande,  other  matters  that  you  observed  during  your  exam- 
ination. You're  aware  of  that.  The  Committee  may  not  be,  or  some 
Members  of  the  Committee  may  not  be. 

Mr.  Clark.  Are  you  referring  to  the  interview  by  the  RTC? 

Mr.  Ben-Veniste.  The  interview  by  Pillsbury,  which  was  pro- 
duced to  the  RTC. 

Mr.  Clark.  As  I  said  earlier,  I  haven't  seen  the  transcript  but 
yes,  I  was  interviewed. 

Mr.  Ben-Veniste.  Quite  extensively? 

Mr.  Clark.  As  I  said,  my  recollection  is  it  was  for  2,  3  hours. 

Mr.  Ben-Veniste.  We  have  the  transcript,  and  for  those  on  the 
staff  who  haven't  seen  it,  it's  been  designated  Exhibit  2,  0658651 
through,  I  can't  read  the  end  of  it  but  it  looks  to  be  about  300 
pages  worth. 

Let  me  ask  you  this:  Are  you  familiar  with  the  Pillsbury  Madison 
&  Sutro  Report  that  has  been  made  a  part  of  the  record  of  this 
Committee?  It's  dated  December  28,  1995. 

Mr.  Clark.  I  learned  of  its  existence  through  the  newspapers.  I 
have  never  read  the  report. 

Mr.  Ben-Veniste.  Well,  it  would  be  enlightening,  perhaps,  be- 
cause it  goes  through  the  entire  chronology  of  the  regulation  of 
Madison  Bank.  And  let  me  help  you  to  see  whether  this  refreshes 
your  recollection. 

The  Chairman.  I'm  going  to  admonish  Counsel. 

If  you  want  to  refer  the  witness  to  a  document,  let  him  have  a 
copy  of  it.  I  don't  think  this  witness  or  anybody  else  has  to  be — 
you  have  to  say,  "It  would  be  enlightening."  I  honestly  believe,  and 
I  want  to  give  great  latitude  to  Counsel  and  other  Senators,  that 
it's  absolutely  inappropriate  to  approach  it  in  that  manner,  this  is 
not  a  hostile  witness.  He's  responded  to  questions  that  other  Sen- 
ators on  both  sides  have  asked  forthrightly;  when  he  can't  remem- 
ber, he  says  he  can't  remember.  Now,  he's  testified  that  he  hasn't 
seen  this  report.  Why  would  you  want  to  tell  him  that  "it  would 
be  enlightening"  as  it  relates  to  this  report? 

Mr.  Ben-Veniste.  Well,  I  would  say 

The  Chairman.  If  you  want  to  give  him  a  copy  and  ask  him  a 
question  as  it  relates  to  a  particular  area,  or  if  you  give  him  the 
page  and  refer  to  it  as  refreshing  something  that  he  may  have  done 
or  testified  to  or  said,  that's  fair,  but  let's  try  and  do  it — and  I  don't 
say  this  because  this  is  a  witness  who  comes  in  that  we  expect  a 
certain  testimony  one  way  or  the  other.  He  was  the  examiner.  He's 
testifying  to  the  best  of  his  ability.  He's  not  on  trial.  No  one  is  on 
trial.  So  let's  treat  him  with  a  certain  amount  of  respect. 

Senator  Sarbanes.  Mr.  Clark,  I  don't  want  you  to  think  you 
haven't  been  treated  with  respect.  I  think  you've  been  treated  with 
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respect  by  everyone  here  today.  Let's  send  a  copy  of  this  down  to 
him.  I  want  to  ask  him  some  questions  about  it. 

Mr.  Ben-Veniste.  If  I  may  respond,  Mr.  Chairman,  I  wasn't  sug- 
gesting that  Mr.  Clark  should  have  seen  the  report.  I'm  only  sug- 
gesting that  it  would  be  enlightening  to  those  who  have  not  taken 
the  time  to  read  this  report,  because  all  of  these  events  are  laid  out 
quite  specifically  in  the  report;  and  it  is  enlightening  to  those  who 
have  not  had  the  opportunity  to  review  it  in  any  detail  to  see  that 
all  of  these  events,  starting  in  1984,  are  set  forth  with  particularity 
in  the  Pillsbury  Report  for  which  the  Government  spent,  we  are 
told,  $3.8  million. 

The  Chairman.  They  didn't  get  their  money's  worth,  I  can  tell 
you  that. 

Senator  MURKOWSKI.  Mr.  Chairman,  may  I  interrupt  here? 

The  Chairman.  Senator  Murkowski. 

Senator  MURKOWSKI.  What  disturbs  me  about  this  whole  process 
and  what  we  have  learned  today,  and  these  examiners  obviously 
have  an  expertise  and  a  know-how  to  proceed  when  there's  irregu- 
larity, so  how  can  the  Rose  Law  Firm  not  know  the  troubles,  the 
corruption  that  was  going  on  in  Madison  when  Seth  Ward,  who 
was  obviously  the  straw  man,  it  was  no  secret,  was  Webb  Hubbell's 
father-in-law  and  Webb  Hubbell  was  a  senior  partner  at  the  Rose 
Law  Firm?  Now  let's  quit  kidding  ourselves.  This  isn't  New  York 
City.  This  is  a  relatively  small  law  firm.  Lawyers  talk.  And  this 
was  going  on  2  years  before. 

Senator  Sarbanes.  Mr.  Clark,  do  you  know  about  any  of  these 
things  that  Senator  Murkowski  just  mentioned? 

Mr.  Clark.  I'm  sorry,  I  didn't — I  was  busy  looking  at  the  docu- 
ment. I  thought  you  were  going  to  question  me  on  it.  I'm  sorry. 

Senator  Sarbanes.  I  want  to  find  out  what  your  knowledge  is. 
Let  me  ask  you  a  couple  of  questions  here.  Would  you  turn  to  page 
7  of  this  document.  At  the  bottom  of  page  7,  it  says. 

In  January  1984,  the  Federal  Home  Loan  Bank  Board  started  a  special  limited 
examination  of  Madison  Guaranty. 

Then  it  goes  on  from  there,  discusses  that  and  some  of  the  things 
that  were  happening.  And  then  it  says  in  the  middle  of  that  page, 

The  1984  examination  led  to  a  supervisory  agreement,  to  which  Madison  Guaran- 
ty's Board  of  Directors  consented  in  July  1984.  The  supervisory  agreement  reouired 
compliance  with  net  worth  and  afiUiated  party  transaction  regulations,  and  better 
policies  and  procedures. 

In  October  1984,  Jim  and  Susan  McDougal  resigned  as  directors  and  officers  of 
Madison  Guaranty.  They  remain  majority  shareholders;  Jim  McDougal  remained 
chairman  and  president  of  Madison  Financial  until  July  1986;  and  by  most  accounts 
other  than  his  own  Jim  McDougal  continued  to  dominate  Madison  Guaranty. 

In  March  1986,  the  Federal  Home  Loan  Bank  Board  began  another  examination 
of  Madison  Guaranty. 

Now  that's  the  one  you  were  involved  with;  is  that  correct? 
Mr.  Clark.  That's  correct. 
Senator  Sarbanes.  All  right. 

The  problems  recognized  in  the  1984  report  of  examination  not  only  remained  but 
had  become  much  worse.  On  June  19,  1986,  the  Federal  Home  Loan  Bank  Board 
wrote  to  the  Board  of  Directors  of  Madison  Guaranty  to  report  on  its  interim  find- 
ings. This  letter  alleged  a  violation  of  the  July  19,  1984  supervisory  agreement  and 
noted  Madison  Guaranty's  continued  failure  to  comply  with  the  Federal  Home  Loan 
Bank  Board's  net  worth  requirements. 

On  July  11,  1986,  the  Federal  Home  Loan  Bank  Board  called  Madison  Guaranty's 
Board  of  Directors  to  a  meeting  in  Dallas.  The  directors  were  instructed  to  remove 
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Jim  McDougal  as  chairman  and  president  of  Madison  Financial  (he  had  resigned 
his  Madison  Guaranty  offices  in  1984)  and  John  Latham  as  chairman  of  Madison 
Guaranty.  McDougal  and  Latham  resigned.  A  month  later,  the  Federal  Home  Loan 
Bank  Board  entered  a  Cease  and  Desist  Order  (C&D)  against  Madison  Guaranty. 

Now  this  is  the  Pillsbury  Madison  &  Sutro  Report  about  what 
took  place,  and  I  guess  the  reason  I'm  putting  the  question  to  you 
is  it  seems  to  me  in  previous  answers  at  the  table,  either  you 
weren't  aware  of  this  chronology  or  it  wasn't  being  brought  forward 
in  response  to  questions. 

As  I  understood  it,  you  said  nothing  happened  after  the  1984  ex- 
amination and  I  wasn't  clear  if  you  said  nothing  happened  after  the 
1986  examination  or  that  you  weren't  certain  about,  or  didn't  know 
about  it. 

Mr.  Clark.  I  was  basing  my  answer  upon  my  recollection.  Now, 
I  was  not  involved  prior  to — I  personally  was  not  involved  prior  to 
the  1986  exam  and  had  only  limited  involvement  thereafter.  I  cer- 
tainly was  not  involved  in  the  resolution  of  the  Madison  Guaranty 
supervisory  problem. 

Based  upon  my  best  recollection,  I  frankly — I  testified  that  yes, 
there  probably  was  some  limited  amount  of  monitoring  between  the 
two  exams,  which  may  or  may  not  have  been — obviously  perhaps 
was  not  entirely  effective. 

Senator  MuRKOWSKi.  Senator  Sarbanes,  I'm  curious  to  know,  are 
you  referring  to  the  report  that  was  done  by  Pillsbury  Madison  & 
Sutro  in  December  1995? 

Senator  Sarbanes.  That's  right. 

Senator  MuRKOWSKl.  That  was,  of  course,  done  after  Madison 
and  the  action  by — Mr.  Clark  and  his  team  of  examiners  had  al- 
ready completed  their  report.  So  this  would  not  have  been  relative 
to  their  examination. 

Senator  Sarbanes.  No,  this  is  Pillsbury's  setting  out  the  histori- 
cal background  of  Madison  Guaranty  Savings  &  Loan  and  the  regu- 
latory history.  This  is  the  regulatory  history.  Questions  were  being 
put  to  Mr.  Clark  which  suggested  that  nothing  was  done  after  the 
1984  examination  and  it  wasn't  quite  clear  what  had  been  done 
after  the  1986  examination.  And  I'm  just  trying  to  clarify  that  for 
the  record,  because  regulatory  steps  were  taken  in  both  instances. 

Senator  MURKOWSKI.  Well,  I  am  not  going  to  answer  for  the  wit- 
ness, but  by  the  same  token,  an  agreement  that  was  initiated  in 
1984  and  not  monitored  with  specific  compliance  and  changes 
clearly  there  wasn't  any  action  that  was  taken  relative  to  correct- 
ing the  situation.  And  it  behooves  the  Federal  Home  Loan  Bank 
Board  to  mandate  that  those  periodic  reports  show  advancement 
and  progress.  Otherwise,  they  are  ignoring  their  obligation,  and 
clearly  Madison  is  in  violation  of  the  law. 

Senator  Sarbanes.  We  can  bring  in  some 

Senator  MURKOWSKI.  This  is  somebody's  interpretation  of  the 
Federal  review. 

Senator  Sarbanes.  Right. 

Senator  MURKOWSKI.  Whether  they  have  had  the  benefit  of  the 
actual  examinations,  I  don't  know. 

Senator  SARBANES.  Well,  I  would  hope  so.  We  paid  $3.8  million 
for  this  study.  The  point  is  that  Mr.  Clark  was  asked  questions 
which  presupposed  that  nothing  had  been  done,  and  Mr.  Clark  in 
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his  answers,  in  effect,  accepted  the  assumption  that  nothing  had 
been  done,  and  things  had  been  done. 

Now,  whether 

Senator  MURKOWSKI.  They  weren't  adequate,  certainly,  and  I 
question  whether  they  were  done. 

Senator  Sarbanes.  Whether  they  were  adequate  is  a  different 
question,  but  that  doesn't  address  Mr.  Clark's  testimony.  He  does 
not  really  know  about  that. 

Mr.  Clark.  Pardon  me.  Just  so  I  don't  have  to  correct  the  record 
again,  that  was  not  my  testimony.  I  did  say  there  was  some  limited 
amount,  perhaps,  but  based  on  my  recollection,  some  monitoring  of 
Madison  Guaranty  between  the  1984  exam  and  the  1986  exam. 

The  Chairman.  You  said  specifically  there  was  some  off-site  mon- 
itoring. 

Senator  Sarbanes.  What  did  you  say  about  what  took  place  after 
the  1986  exam? 

Mr.  Clark.  I  said  that — ^your  question,  I  believe,  if  I  recall  it, 
was  did  I  know  that  McDougal  and  several  of  the  officers  had  been 
removed.  My  answer  was  that  they  had  not  been  removed  at  the 
end  of  the  1986  exam.  However,  when  I  was  in  Little  Rock  in  1987, 
I  may  very  well  have  learned  that  they  had  been  removed. 

Senator  Sarbanes.  They  were  taken  out  as  officers  and  directors 
in  1984.  They  were  thrown  out  of  the  S&L  altogether  in  1986. 

Mr.  Clark.  McDougal  as  the  Madison — excuse  me.  The  Pillsbury 
Madison  Report  says  McDougal  was  removed  as  President  of  Madi- 
son Guaranty.  He  remained  as  President  of  Madison  Financial. 

Senator  Sarbanes.  Right. 

Mr.  Clark.  All  right.  The  reason  is,  as  I  recall  the  1984  report 
pointed  out,  his  holding  the  office  of  President  violated  some  spe- 
cific rules  regarding  conflicts  of  interest.  In  order  to  not — to  cease 
violating  those  rules,  he  resigned  as  President.  He  remained  at  the 
institution  as  President  of  Madison  Financial.  He  was  not  removed 
from  that  office  until  after  the  close  of  the  1986  examination. 

Senator  Sarbanes.  That's  right.  And  there  was  a  Cease  and  De- 
sist Order,  was  there  not,  in  1986? 

Mr.  Clark.  Yes,  it  was  agreed  to  during  the  1986  exam. 

Senator  Sarbanes.  That's  right. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Mr.  Clark,  normally,  the  results  of  an  examination 
by  the  Federal  Home  Loan  Bank  Board  would  be  kept  confidential, 
isn't  that  right,  back  in  1986? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  In  fact,  isn't  it,  I  believe,  a  crime  to  release  the  ac- 
tual results  of  the  examination  to  someone  outside  of  the  bank? 

Mr.  Clark.  The  law  requires  that  release  of  an  exam  report  be 
restricted. 

Mr.  Giuffra.  And  you're  not  supposed  to  disseminate  even — for 
example,  if  you're  a  bank  regulator,  the  results  of  the  exam  to  per- 
sons outside  of  either  the  regulatory  agency  or  the  bank;  right? 

Mr.  Clark.  That's  correct. 

Mr.  Giuffra.  So  it  would  be  wrongful  for  a  bank  regulator  to 
provide  information  to,  say,  the  general  public  about  the  results  of 
an  examination  of  an  S&L? 

Mr.  Clark.  That's  correct. 
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Mr.  GlUFFRA.  Ms.  Pulcer,  you  would  agree  with  that? 

Ms.  Pulcer.  Yes. 

Mr.  GlUFFRA.  Bank  examinations  are  conducted  in  very  confiden- 
tial circumstances;  right? 

Ms.  Pulcer.  That's  correct. 

Mr.  GlUFFRA.  That's  in  part  because  people  are  concerned  about 
runs  on  banks  if  people  find  out  that  a  bank  is  in  trouble? 

Ms.  Pulcer.  I  would  assume  so,  yes. 

Mr.  GlUFFRA.  Now,  you've  examined  banks,  Mr.  Clark,  in  a  num- 
ber of  places  in  the  country.  What  is  your  experience  with  regard 
to  the  interaction  between  a  State  bank  regulator  and  the  Governor 
that  appointed  that  State  bank  regulator? 

Mr.  Clark.  I  am  not  sure  I  have  any  experience  in  that  inter- 
action. 

Mr.  GlUFFRA.  Are  you  aware  of  any  instances  in  which  a  State 
bank  regulator  would  have  tipped  off  the  Governor's  office  with  re- 
gard to  how  an  examination  was  proceeding? 

Mr.  Clark.  No,  I  know  of  no  such  instance. 

Mr.  GlUFFRA.  Do  you  think  that  is  something  that  a  State  bank 
regulator  should  do  in  the  normal  course,  based  on  your  experi- 
ence? 

Mr.  Clark.  I  don't — as  I  sit  here,  I  can't  think  of  a  reason  why 
that  should  occur. 

Mr.  GlUFFRA.  Ms.  Pulcer,  can  you  think  of  any  reason  why  a 
State  bank  regulator  or  S&L  regulator  should  tip-off  a  Governor's 
office  about  the  results  of  an  examination  while  the  examination  is 
in  process? 

Ms.  Pulcer.  I  have  no  experience  in  this  regard  with  State  regu- 
lators and  the  structure  within  the  State,  the  reporting  structure 
between  the  State  supervisor  and  the  governorship. 

Mr.  GlUFFRA.  Now,  going  back  to  the  role  of  Ms.  Bassett,  I  be- 
lieve, Mr.  Clark,  you  testified  earlier,  about  3  hours  ago  now,  that 
you  thought  that  Ms.  Bassett  had  a  conflict  because  she  had  done 
some  legal  work  for  Mr.  McDougal.  Do  you  recall  that  testimony? 

Mr.  Clark.  Yes,  I  do. 

Mr.  GlUFFRA.  I  would  like  to  put  up  on  the  Elmo  the  document 
bearing  Bates  number  CCBW  884.  This  is  a  document  that  the 
Committee  received  recently.  You  were  never  asked  about  this  par- 
ticular document  during  your  House  testimony,  were  you,  sir? 

Mr.  Clark.  Not  that  I  can  recall,  no. 

Mr.  GlUFFRA.  Let  me  just  give  you  some  background  on  the  docu- 
ment. This  is  a  document  that  Ms.  Bassett,  who  was  the  Securities 
Commissioner  and  also  the  head  S&L  regulator  in  Arkansas,  sent 
to  a  Mr.  Sam  Bratton,  who  was  an  adviser  to  Governor  Bill  Clin- 
ton. This  was  sent  on  July  2,  1986.  Now,  this  would  be  prior  to  the 
meeting  that  was  held  on  July  11,  1986  in  Dallas  of  the  Federal 
Home  Loan  Bank  Board;  correct? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Your  exam  was  still  in  progress  on  July  2,  1986; 
correct? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Were  you  aware  of  the  fact  that — let  me  just  read 
the  note  into  the  record.  It  says,  "Madison  Guaranty  is  in  pretty 
serious  trouble.  Because  of  Bill's  relationship  with  McDougal,  we 
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probably  ought  to  talk  about  it."  Did  Ms.  Bassett  ever  advise  you 
that  she  had  communicated  to  the  Governor's  office  that  Madison 
Guaranty  was  in  pretty  serious  trouble? 

Mr.  Clark.  No,  she  did  not. 

Mr.  GiUFFRA.  Was  that  something  you  would  have  liked  to  have 
known  in  advance  of  the  July  11,  1986,  Federal  Home  Loan  Bank 
Board  meeting? 

Mr.  Clark.  It  might  have  been  interesting. 

Mr.  GiUFFRA.  Especially  in  view  of  the  fact  that  you  thought  Ms. 
Bassett  had  a  conflict? 

Mr.  Clark.  Yes.  However,  I  don't  know  if  it  would  have  changed 
the  outcome  of  the  meeting. 

Mr.  GiUFFRA.  Now,  you  had  indicated  in  questioning  by,  I  believe 
it  was  Mr.  Ben-Veniste,  and  there  was  a  document  that  was  put 
up,  indicating  that  you  thought  that  Governor  Clinton  might  be  a 
potential  insider  in  the  course  of  your  examination? 

Mr.  Clark.  Yes,  I  recall  the  document. 

Mr.  GiUFFRA.  And  I  believe  you  testified  that  you  spoke  to  Mr. 
Parr  in  March  1986.  He  was  the  person  who  was  the  field  manager 
of  the  Little  Rock  Federal  Home  Loan  Bank  Board's  office? 

Mr.  Clark.  Yes,  he  was,  I  believe,  one  of  two  field  managers  in 
that  office. 

Mr.  GiUFFRA.  Mr.  Parr  had  indicated  to  you  that  Jim  McDougal 
had  ties  with  a  number  of  prominent  officials,  public  officials,  and 
elected  officials  in  Arkansas.  Am  I  right  about  that? 

Mr.  Clark.  Yes. 

Mr.  GiUFFRA.  In  fact,  he  told  you  that  McDougal  was  a  friend  of 
Governor  Clinton? 

Mr.  Clark.  Yes,  he  did. 

Mr.  GiUFFRA.  You  also  had  some  understanding  that  McDougal 
and  Clinton  might  have  been  business  partners  in  some  venture? 

Mr.  Clark.  I  thought  that  might  be  the  case,  but  I  am  not  abso- 
lutely sure  about  that. 

Mr.  GiUFFRA.  Would  it  be  proper  for  an  S&L  regulator  to  tip-off 
someone  who  had  a  business  relationship  with  the  head  of  an  S&L, 
the  fact  that  the  S&L  was  in  pretty  serious  trouble? 

Mr.  Clark.  I  don't  know  if  it  was  improper;  however,  it  certainly 
has  an  appearance  of  a  conflict. 

Mr.  GiUFFRA.  Isn't  it  correct  that  one  of  the  reasons  why  you 
want  to  maintain  the  confidentiality  of  bank  examinations  is  be- 
cause you  don't  want  to  tip-off  insiders  of  how  the  examination  is 
progressing;  isn't  that  right? 

Mr.  Clark.  No.  Let  me  make  sure  I'm  understanding  your  ques- 
tion. What  your  question  is,  is  the  prohibition  against  disclosing 
the  contents  of  an  examination  report 

Mr.  GiUFFRA.  There  clearly  is  a  prohibition  on  that,  you  would 
agree? 

Mr.  Clark.  Yes.  Is  that  in  order  to  limit  information  to  insiders 
during  the  exam?  No.  Obviously,  the  report  is  prepared  at  the  end 
of  the  exam. 

Mr.  GiUFFRA.  But  you  don't  tip-off  insiders  as  to  how  the  exam 
is  progressing;  isn't  that  right? 

Senator  Sarbanes.  On  the  tip-off  of  insiders  point,  why  don't  you 
give  Mr.  Clark  the  letter  that's  referred  to  in  this  note  so  he  doesn't 
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catch  himself  out.  He  ought  to  see  the  letter  that  was  sent  to  the 
directors  of  Madison. 

The  Chairman.  The  attachment. 

Mr.  GiUFFRA.  Do  you  have  anything  to  add  to  your  testimony 
after  seeing  that  letter? 

Mr.  Clark.  No,  I  am  familiar  with  the  letter. 

Senator  Sarbanes.  Do  you  understand  what  the  letter  is? 

Mr.  Clark.  It  is  a  letter  from  the  authorities  of  the  Federal 
Home  Loan  Bank  Board  dated  June  19,  advising  the  Board  of  Di- 
rectors of  Madison  Guaranty  Savings  &  Loan  Association  of  the 
general  gist  of  the  exam  findings  to  date  and  asking  them  to  take 
certain  actions. 

Senator  Sarbanes.  It  would  indicate  they  were  in  pretty  serious 
trouble,  wouldn't  it? 

Mr.  Clark.  Yes,  it  would. 

Senator  Sarbanes.  So  where  does  the  tip-off  come  if  the  directors 
have  already  gotten  this  letter? 

Mr.  Clark.  The  director — well,  the  management  of  Madison 
Guaranty  received  the  letter.  I'm  not  sure  whether  it  was  given  to 
all  of  the  directors,  some  of  the  directors  or  not. 

Mr.  GiUFFRA.  But  one  point,  just  to  be  clear  about  this,  with  re- 
gard to  a  bank  examination  report  and  the  results  of  an  examina- 
tion, the  directors  are  not  allowed  to  disseminate  the  results  of  that 
examination  outside  the  bank  or  the  S&L;  isn't  that  right? 

Mr.  Clark.  Yes,  the  rule  applies  to  them  as  well. 

Mr.  GiUFFRA.  Ms.  Pulcer,  we  sort  of  tried  to  get  into  this  before 
and  didn't  have  enough  time.  With  regard  to  the  meeting  on  July 
11,  1986  in  Dallas  of  the  Federal  Home  Loan  Bank  Board,  you  at- 
tended that  meeting;  correct? 

Ms.  Pulcer.  That's  correct. 

Mr.  GiUFFRA.  And  you  took  notes,  fairly  extensive  and  copious 
notes  of  the  meeting? 

Ms.  Pulcer.  That's  correct. 

Mr.  GiUFFRA.  Ms.  Bassett,  the  S&L  supervisor  in  Arkansas,  did 
not  have  any  comments  to  make  during  the  meeting;  correct? 

Ms.  Pulcer.  To  the  best  of  my  recollection,  that's  true. 

Mr.  GiUFFRA.  Why  don't  we  just  have  you  read  into  the  record 
the  highlighted  portion  in  yellow  and  just  tell  us  what  you  recall 
about  that  exchange  during  the  meeting. 

And,  I  guess,  is  the  comment  your  comment?  That  would  be  on 
page  1398  of  your  notes.  If  you  could  just  read  into  the  record  be- 
ginning "Faulk  asks." 

Ms.  Pulcer.  "Faulk  asks  Beverly  Bassett  if  she  wants  to  say 
anything.  Bassett,  I  have  no  comment."  Comment,  this  is  my  per- 
sonal comment,  "Strange,  Faulk  asked  for  her  comments.  Bassett's 
silence  interesting." 

Mr.  GiUFFRA.  What  did  you  mean  by  that  comment  that  you 
made  in  your  notes  during  the  course  of  this  meeting? 

Ms.  Pulcer.  That  comment  was  my  personal  observation.  I 
would  have  expected  the  State  Supervisor  to  make  a  comment  at 
that  point  in  the  meeting  whether  she  concurred  or  had  any  other 
statements  to  add. 

Mr.  GiUFFRA.  That's  based  on  your  experience  in  attending  simi- 
lar meetings  in  the  past? 
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Ms.  PULCER.  At  this  point,  I  don't  recall  as  I  had  ever  attended 
a  board  meeting  with  another  State  regulator,  or  with  a  State  regu- 
lator. 

Mr.  GiUFFRA.  Mr.  Clark,  what  did  you  think  about  the  fact  that 
Ms.  Bassett  did  not  have  any  comment  to  make  at  this  point  in  the 
meeting?  Did  you  find  it  interesting  as  well? 

Mr.  Clark.  I  thought  it  was  a  little  odd.  I,  too,  would  have  ex- 
pected her  to  say  something  in  support  of  the  actions  that  the  Fed- 
eral Home  Loan  Bank  Board  supervisory  authorities  were  taking. 

Mr.  GlUFFRA.  We  just  gave  you  a  copy,  Mr.  Clark,  of  a  document 
that  bears  Bates  number  DKSN  29010.  It  is  a  bill  that  was  discov- 
ered in  the  White  House  residence  I  believe  on  January  4  of  this 
year,  and  it  is  a  bill  of  the  Rose  Law  Firm  for  legal  services  that 
were  rendered  through  January  30,  1986  by  H.  R.  Clinton,  T. 
Thrash,  P.  Donovan,  K.  Sheman,  and  J.  Birch,  and  it  relates  to  a 
matter  known  as  IDC.  Now,  in  the  course  of  your  work  as  a  banker 
examiner,  you  have  probably  reviewed  legal  bills? 

Mr.  Clark.  To  some  limited  extent,  yes. 

Mr.  GiUFFRA.  Just  looking  at  this  bill  and  trying  to  ascertain 
what  the  role  of  the  Rose  Law  Firm  would  have  been  with  regard 
to  IDC,  we've  had  testimony  from  members  of  the  Rose  Law  Firm, 
was  also  the  Castle  Grande  transaction,  but  in  this  bill,  which  was 
for  $4,670,  the  Rose  Firm  billed  for  "Reviewing  contract  for  sale." 
What  would  reviewing  contract  for  sale  constitute,  in  your  view? 

Mr.  Clark.  I  presume  they  would  be  reviewing  a  contract  for 
sale  to  see  that  it  was  a  legally  valid  document  and  in  the  best  in- 
terests of  Madison  Guaranty. 

Mr.  GiUFFRA.  And  then  attending  the  IDC  board  meeting,  that 
would  have  been  the  board  meeting  whereby  IDC  sold  the  property 
to  Mr.  Ward  and  also  to  Madison  Financial? 

Mr.  Clark.  I'm  not  sure.  I  don't  know. 

Mr.  GiUFFRA.  What  about  reviewing  a  title  commitment? 

Mr.  Clark.  I  don't  know  what  the  Rose  Firm  did  in  this  case. 
Generally  what  attorneys  do  in  loan  closings  or  may  do  in  loan 
closings  is  to  review  legal  documents,  including  title  commitments, 
to  see  that  Madison  Guaranty's  lien  is  a  valid  first  lien. 

Mr.  GiUFFRA.  Now,  in  this  particular  instance  also  the  bill  is  for 
attending  the  closing.  Normally  when  you  attend  a  closing  and  you 
are  a  lawyer,  aren't  you  expected  to  ascertain  whether  the  trans- 
action is  in  compliance  with  State  and  Federal  law?  I  mean,  that 
is  one  of  the  reasons  people  hire  law  firms  to  attend  closings  and 
review  documents,  isn't  it,  sir? 

Mr.  Clark.  Lawyers  may  do  different  things  at  different  closings. 
In  some  cases,  they  conduct  the  closing;  in  other  cases,  they  are 
there  simply  to  advise  their  clients. 

Senator  Sarbanes.  Are  you  a  lawyer  yourself,  Mr.  Clark? 

Mr.  Clark.  No,  I  am  not.  I  am  only  speaking  as  an  examiner  and 
as  someone  who  has  had  some  experience  in  real  estate  trans- 
actions. 

Mr.  GiUFFRA.  We  have  a  number  of  things  to  go  through,  but  just 
one  quick  thing.  With  regard  to  the  feasibility  study  that  was  dis- 
cussed earlier  in  your  examination,  I  would  observe  that  that  fea- 
sibility study  was  dated  November  1986,  which  was  after  your  ex- 
amination was  concluded;  correct? 
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Mr.  Clark.  That's  correct. 

Mr.  GiUFFRA.  So  the  feasibiUty  study  should  have  been  done  at 
the  time  of  the  acquisition  of  the  land,  prior  to  the  acquisition  of 
the  land,,  not  more  than  a  year  later;  right? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  That  would  have  been  the  proper  banking  practice? 

Mr.  Clark.  That's  correct. 

The  Chairman.  We're  not  going  to  start  another  line. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Senator. 

Do  you  happen  to  know,  Mr.  Clark,  whether  Ms.  Bassett,  the  Se- 
curities Regulator  in  Arkansas,  had  discussed  prior  to  the  Bank 
Board  meeting  about  which  Ms.  Pulcer's  notes  were  mentioned, 
whether  Ms.  Bassett  and  Mr.  Faulk  prior  to  that  meeting  had  had 
extensive  discussions  about  what  would  occur? 

Mr.  Clark.  I  do  know  there  was  some  contact  between  the  Fed- 
eral Home  Bank  of  Dallas  and  Ms.  Bassett.  The  extent  of  those 
contacts  or  who  participated  I  do  not  know. 

Mr.  Ben-Veniste.  Ms.  Pulcer,  do  you  happen  to  know  whether 
Ms.  Bassett,  as  she  testified  here  before  this  Committee,  had  dis- 
cussed with  Mr.  Faulk  the  problems  at  the  bank  and  the  action 
that  the  Bank  Board  would  recommend  prior  to  the  meeting? 

Ms.  Pulcer.  I'm  sorry,  what  is  your  question?  Am  I  aware 

Mr.  Ben-Veniste.  You  made  an  observation  in  your  notes  that 
you  thought  it  was  odd  that  Ms.  Bassett  had  not  spoken  up.  Did 
you  happen  to  know  that  Ms.  Bassett  had  discussed  with  Mr. 
Faulk  what  the  action  that  was  recommended  would  be  at  the 
meeting? 

Ms.  Pulcer.  I  was  not  aware  of  the  extent  of  her  discussions 
with  Mr.  Faulk,  if  any. 

Mr.  Ben-Veniste.  Right,  and  if,  in  fact,  she  and  Mr.  Faulk  had 
discussed  the  matter  extensively  and  were  in  agreement,  then  the 
fact  that  she  didn't  speak  up  would  be  more  understandable,  would 
it  not? 

Ms.  Pulcer.  Your  question  is  if  they  had  had  prior  discussions 
before  this  meeting 

Mr.  Ben-Veniste.  Right. 

Ms.  Pulcer.  — her  lack  of  comment  would  not  seem  unusual? 

Mr.  Ben-Veniste.  Right. 

Ms.  Pulcer.  Perhaps. 

Mr.  Ben-Veniste.  Indeed,  Mr.  Faulk  has  made  a  statement 
which  has  been  provided  to  this  Committee  wherein  he  said,  refer- 
ring to  Ms.  Bassett,  at  page  8,  "She  acted  responsibly  at  all  times 
and  I  don't  see  how  anyone  could  say,  that  knew  the  history  of  this 
case,  or  who  would  look  into  the  history  of  this  case,  could  say  that 
she  acted  irresponsible  or  delayed  or  drug  her  feet  in  any  manner 
whatsoever."  Do  you  have  any  reason  to  take  issue  with  Mr. 
Faulk's  comment  about  Ms.  Bassett's  performance? 

Ms.  Pulcer.  No. 

Mr.  Ben-Veniste.  And  on  the  issue  that,  Mr.  Clark,  I  asked  you 
about  earlier,  Mr.  Faulk  has  given  this  opinion  on  the  question  of 
the  $60  million  loss,  "Had  it  been  timely  acquired,"  meaning  the 
Madison  Savings  &  Loan,  "Had  it  been  timely  acquired,  it  is  my 
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opinion  that  whatever  the  ultimate  loss  is,  it  could  greatly  have 
been  curtailed,  by  the  taking  of  more  timely  action."  Now,  do  you 
agree  with  that  assessment? 

Mr.  Clark.  Let  me  make  sure  I  understand  what  you  are  asking. 
The  $60  million  loss  you  referred  to  is  the  ultimate  loss  of  the 
RTC? 

Mr.  Ben-Veniste.  That's  right. 

Mr.  Clark.  And  you  are  asking — and  Mr.  Faulk  has  said  that 
had  the 


Mr.  Ben-Veniste.  Had  the  savings  and  loan 

Mr.  Clark,  —had  the  RTC  or  the  Dallas  bank  or  the  FSLIC,  at 
some  point,  earlier  than — had  closed  Madison  Guaranty  earlier 

Mr.  Ben-Veniste.  Right. 

Mr.  Clark.  — would  the  loss  have  been  reduced? 

Mr.  Ben-Veniste.  Correct. 

Mr.  Clark.  Yes,  it  would  have. 

Mr.  Ben-Veniste.  He  said  that  the  ultimate  loss  would  have 
been  greatly  curtailed.  Do  you  agree  with  that? 

Mr.  Clark.  I'm  not  sure  about  the  extent.  It  would  have  been  re- 
duced, depending  upon  the  time  period,  the  timing  of  an  earlier 
takeover,  it  would  have  been  reduced  to  a  greater  or  lesser  extent. 

Mr.  Ben-Veniste.  She  recommended,  referring  to  Ms.  Bassett, 
she  recommended  that  the  Federal  regulators  take  over  the  bank 
in  1987.  It  was  acted  upon  by  the  Federal  regulators  in  1989,  so 
it  is  a  period  of  something  less  than  2  years. 

Mr.  Clark.  Again,  I  don't  know  when  the  losses  accrued  through 
time.  Had  Madison  Guaranty  been  closed  sooner,  the  loss  would 
have  been  less.  How  much  less,  and  at  what  time  for  a  particular 
time  of  closure,  I  am  not  sure. 

Mr.  Ben-Veniste.  Who  is  Mr.  Faulk,  do  you  know? 

Mr.  Clark.  Mr.  Faulk  was  one  of  the  supervisory  agents  of  the 
Dallas  bank. 

Mr.  Ben-Veniste.  Was  that  the  Ninth  District? 

Mr.  Clark.  I  believe  so. 

Mr.  Ben-Veniste.  That  covered  Arkansas  and  Texas;  correct? 

Mr.  Clark.  It  may  have  covered  other  States,  but  yes. 

Mr.  Ben-Veniste.  Now,  I  put  before  you  a  statement  of  James 
Barth  and  Dan  Brumbar,  prepared  for  the  Committee  on  Banking 
and  Financial  Services  of  the  U.S.  House  of  Representatives,  and 
submitted  August  7,  1995.  And  I  draw  your  attention  to  page  15 
in  the  middle  of  the  page.  Are  you  with  me? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  Where  it  says. 

At  year  end  1987,  there  were  186  institutions  in  the  Ninth  District  reporting  in- 
solvency based  on  Generally  Accepted  Accounting  Principles,  or  GAAP.  The  institu- 
tions had  $60  billion  in  assets  and  were  reporting  negative  tangible  capital  of  $16 
billion  and  negative  income  of  $7.3  billion.  At  this  time,  Madison's  $111  million  in 
assets  represented  ^loo  of  1  percent  of  the  total  assets  of  insolvent  institutions  in 
the  Ninth  District,  and  its  $12  million  negative  capital  represented  %ooo  of  1  per- 
cent of  the  total  negative  capital  reported  in  that  district. 

Do  you  have  any  reason  to  take  issue  with  that  assessment? 
Mr.  Clark.  I  haven't  check  the  numbers,  but  it  looks  reasonable. 
Mr.   Ben-Veniste.   Did  you  recommend  closing  Madison  after 
your  1986  audit? 
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Mr.  Clark.  It  wasn't  my  position  to  make  that  kind  of  recom- 
mendation. 

Mr.  Ben-Veniste.  I  am  not  suggesting  that  it  was,  sir.  But  I  am 
asking  you,  for  clarity  of  the  record,  whether  finding  the  irregular- 
ities that  you  found,  it  was  your  position  and  your  recommendation 
that  the  bank  be  taken  over  by  Federal  regulators? 

Mr.  Clark.  At  the  time,  that  would  have  been  the  best  solution. 
However,  at  the  time,  as  I  alluded  to  in  my  earlier  testimony,  there 
was  a  shortage  of  resources.  What  we  did,  as  far  as  issuing  a  Cease 
and  Desist  Order  and  taking  the  actions  we  did,  I  think  were  the 
best,  given  the  resources  we  had. 

Mr.  Ben-Veniste.  And  that  goes  to  the  question  of  the  loss  that 
was  incurred  ultimately,  between  the  time  when  the  problems  were 
identified  and  Ms.  Schaffer  and  others  came  to  the  conclusion  that 
the  savings  and  loan  might  be  taken  over,  the  fact  that  it  wasn't 
was  a  function  of  lack  of  resources  by  the  Federal  authorities  at 
that  point,  and  more  pressing  problems? 

Mr.  Clark.  That  was  my  own  view  that  I  put  forward  at  the 
time;  and  the  others  involved  in  the  process  may  have  had  different 
views,  but  certainly,  I  would  say  that  lack  of  resources  was  a  large 
factor. 

Mr.  Ben-Veniste.  Let  me  refer  you  to 

The  Chairman.  Mr.  Ben-Veniste,  I  know  it  is  on  your  time.  I  am 
going  to  ask  them  to  suspend  the  clock  for  a  moment  because  I 
would  like  to  make  an  observation. 

First  of  all,  Mr.  Clark,  let  me  tell  you,  I  think  you  have  testified 
to  the  best  of  your  ability,  and  I  think  you  have  done  your  job  as 
admirably  as  anybody  could.  But,  you  see,  one  of  the  things  that 
disturbs  me  is  when  you — and  maybe  you  did  or  didn't  identify  the 
transaction  at  that  point  in  time  to  the  extent  that  it  did — and  this 
is  the  first  time  I  have  seen  this.  I  have  heard  about  these  trans- 
actions, but  they  have  never  been  broken  down.  And  as  the  Madi- 
son Financial  Corp.,  October  25,  that  little  thing  with  the  arrows 
going,  where  it  shows  35  acres 

Senator  Sarbanes.  Why  don't  we  finish  ours- 


The  Chairman.  I  will  go  back.  It  goes  to  the  business  of  when 
you  close  down,  when  you  don't  close  down,  whether  they  have 
enough  resources.  I  guess  you  had  limitations  because  they  didn't 
have  resources  there  to  do  this.  We  had  discussed  this  on  this  Com- 
mittee, how  much  money  we  should  make  available  for  closing 
down  these  institutions. 

But  when  there  is  a  transaction,  which  is  as  transparent  as  this 
Tucker  deal,  where  he  buys  35  acres,  supposedly  for  $125,000,  that 
was  the  cost,  and  the  bank  gives  him  $260,000.  When  you  saw 
something  like  that,  that's  clearly  illegal,  clearly  grotesque,  clearly 
beyond  the  pale  of  any  kind  of  acceptable  conduct;  would  you  go  to 
your  boss  and  say,  "Hey,  let  me  tell  what  you  they  are  doing  here, 
they  are  taking  property?"  If  you  admit  it  was  worth  $125,000,  and 
it  probably  wasn't  worth  an3rwhere  near  $125.  These  guys  buying 
it,  and  the  bank  president's  wife  gets  a  commission  of  $12,500  on 
top  of  that.  Now,  wouldn't  that  call  for  some  action  to  remove  the 
president  and  the  operating  officers  of  that  bank?  I  mean,  that's 
the  question  I  have. 
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Mr.  Clark.  In  terms  of  telling  my  boss,  that  is  the  supervisory 
authorities  in  Dallas,  what  this  particular  transaction  was,  these 
particular  facts  were  brought  forward  in  an  interim  report  to  the 
supervisory  authorities  in  Dallas. 

The  Chairman.  It  was? 

Mr.  Clark.  Yes. 

The  Chairman.  And  do  you  recall  any  conversation  that  you  had 
with  them?  Because  you  couldn't  find  many  kind  of  transactions 
like  this.  In  your  whole  banking  experience,  have  you  found  many 
like  this? 

Mr.  Clark.  No,  sir. 

The  Chairman.  This  is  incredible,  I  never  heard  of  such  blatant 
robbery.  So  what  happened  when  you  went  to  the  boss  and  told 
him,  what  did  he  say? 

Mr.  Clark.  Well,  you  have  to  understand,  this  is  one  among 
many,  OK.  Even  when  I  reported  it  for  the  first  time  to  the  Dallas 
bank,  it  was  one  among  many.  Ultimately,  through  the  Cease  and 
Desist  Order  and  through  supervisory  contacts  with  the  people  at 
Madison  Guaranty,  the  officers  were  removed. 

The  Chairman.  I  thank  my  colleagues  for  giving  me  the  time.  I 
think  that  goes  back  to  what  Senator  Murkowski  and  others  were 
saying,  notwithstanding  lack  of  resources,  when  you  had  a  pilfer- 
age going  on  in  such  an  open,  notorious  manner  that  the  examiners 
have  identified,  it  seems  to  me  that  the  guys  in  Dallas  certainly 
should  have  moved  with  much  greater  speed.  They  should  have 
thrown  them  out,  not  ultimately  in  1987 — they  should  have  thrown 
them  right  out.  This  is  incredible.  Again,  I  thank  my  colleagues  for 
giving  me  the  opportunity  of  making  this  observation. 

Senator  Sarbai^jes.  Mr.  Chairman,  over  50  percent  of  the  loss  to 
the  Federal  Insurance  Fund  came  from  institutions  in  Texas,  I 
might  observe;  some  of  them  in  the  amounts  of  hundreds  of  mil- 
lions of  dollars. 

The  Chairman.  I  understand  that.  I  am  suggesting  that  the  fel- 
lows down  there  should  have  moved  with  greater  speed.  It  seems 
to  me  that  kind  of  an  action  would  have  brought  about  some  more 
definitive  action. 

Senator  Sarbanes.  Go  ahead,  Richard. 

Mr.  Ben-Veniste.  Mr.  Clark,  following  along  in  the  Chairman's 
observation,  have  you  had  the  opportunity  to  read  the  literature 
concerning  the  S&L  crisis,  the  books  that  have  been  written  on  the 
size  of  the  losses  due  to  inside  deals,  and  flipping  transactions,  and 
so  forth? 

Mr.  Clark.  I  have  read  some  of  it  at  least. 

Mr.  Ben-Veniste.  There  are  banks  where  literally  tens  of  mil- 
lions of  dollars  on  each  transaction  were  lost;  isn't  that  so? 

Mr.  Clark.  Based  upon  my  recollection,  I  would  say  yes,  that 
was  so. 

Mr.  Ben-Veniste.  There  were  people  flitting  around  buying  cas- 
tles in  Europe  on  their  own  bank,  purchasing  jets,  and  engaging  in 
fraudulent  transactions  that  made  the  Madison  Guaranty  Savings 
&  Loan  look  like  a  child  playing  in  the  sandbox;  wouldn't  you  say? 

Mr.  Clark.  In  terms  of  size,  in  terms  of  scale,  that  certainly 
would  be  true.  However,  some  of  the  same  basic  things  that  oc- 
curred at  Madison  Guaranty  occurred  lots  of  other  places. 
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Mr.  Ben-Veniste.  We  are  not  reinventing  the  wheel  at  Madison 
Guaranty.  There  were  all  kinds  of  similar  transactions  going  on 
throughout  the  United  States  that  precipitated  what's  being  known 
as  the  savings  and  loan  crisis;  isn't  that  so? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  It  wasn't  a  function  that  you  didn't  want  to 
take  over  these  banks.  You  regulators  realized  that  these  trans- 
action were  improper  and  required  some  action,  but  the  simple  fact 
of  the  matter  was  that  the  country  wasn't  prepared  to  deal  with 
losses  on  this  scale  at  that  point.  Wlien  you  said  we  didn't  have  the 
resources,  you  meant  the  financial  resources  to  make  good  on  the 
insurance? 

Mr.  Clark.  I  meant  that,  but  I  also  meant  the  personnel  re- 
sources, the  people  it  would  take  to  actually  close  down  all  the 
thrifts  as  well,  resources  in  many  senses. 

Mr.  Ben-Veniste.  And  so  I  put  before  you,  from  a  document  enti- 
tled, "Origins  and  Causes  of  the  S&L  Debacle:  A  Blueprint  for  Re- 
form. A  Report  to  the  President  and  Congress  of  the  United  States 
by  the  National  Commission  on  Financial  Institution  Reform,  Re- 
covery and  Enforcement,"  dated  July  1993.  At  page  48,  where  it 
says,  "Weak  regulation  and  lax  enforcement  by  the  Bank  Board 
and  virtually  nonexistent  regulation  and  supervision  in  States  such 
as  Texas,  Florida,  and  California  encouraged  the  equivalent  of 
Ponzi  schemes  in  which  rapid  growth,  guaranteed  accounting  prof- 
its, and  the  capacity  to  loot  S&L's  through  dividends,  perks,  bo- 
nuses, and  payments  to  developer  owners."  Would  you  agree  with 
that  assessment? 

Mr.  Clark.  Yes. 

Mr.  Ben-Veniste.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Mr.  Clark,  let's  put  up  chart  number  2.  This  is  the 
chart  that  we  talked  about  where  we  showed  the  sale  of  properties 
from  Ward  and  Madison  Financial  to  a  number  of  insiders  at  Madi- 
son. And  we've  gone  through  the  first  three  transactions,  which 
would  be  Master  Developers,  the  Fitzhugh  transaction,  and  then 
the  Tucker  transaction  that  the  Chairman  just  made  notice  of, 
which  was  of  the  35  acres  of  land. 

What  I  would  like  to  do  now  is  go  through  the  last  three  trans- 
actions that  are  set  forth  in  this  chart;  $120,000  to  Mr.  Kuca, 
$770,000  to  former  Senator  Fulbright,  and  $1.12  million  to  some- 
thing called  Castle  Sewer  &  Water. 

If  we  could  put  up  chart  8  first,  which  would  be  the  Kuca  trans- 
action. Mr.  Kuca  was  the  manager  of  the  Campobello  project  that 
Madison  had  up  in  Canada;  is  that  your  recollection? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  That  was  another  real  estate  debacle  that  Madison 
was  involved  in  that  you  looked  at  and  you've  talked  about.  In  this 
transaction,  Mr.  Kuca  purchased  9  acres  of  land  on  November  20, 
1985,  not  very  long  after  the  initial  acquisition  of  the  land  on  Octo- 
ber 4,  1985.  He  paid  $120,000  for  it  to  Madison  Financial  and  he 
was  someone  who  worked  for  the  affiliated  company  of  Madison. 
Now,  in  connection  with  this  transaction,  Susan  McDougal  received 
a  $12,000  commission.  And  again,  your  testimony  would  be  that 
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was  just  a  way  to  funnel  money  to  a  bank  insider;  the  $12,000  com- 
mission, correct? 

Mr.  Clark.  Where  are  we?  Yes.  I'm  sorry,  I  was  confused  for  a 
moment  between  the  two  $12,000  figures.  But  yes,  the  $12,000  fig- 
ure or  the  $12,000  paid  to  Susan  McDougal  was  a  way  to  give  her 
funding. 

Mr.  GlUFFRA.  You  have  no  reason  to  think  that  she  did  any  work 
in  connection  with  obtaining  this  sale? 

Mr.  Clark.  No,  I  don't. 

Mr.  GlUFFRA.  And  so,  this  was  a  commission  that  she  was  not 
entitled  to? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Madison  funded  this  transaction  with  a  loan  of 
$108,000  to  Mr.  Kuca,  and  then  Campobello  Properties  Venture,  an 
affiliated  Madison  company,  gave  Mr.  Kuca  a  $12,000  bonus.  Do 
you  recall  this  transaction? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  So  this  was  another  way  for  Madison  to  fully  fund 
the  acquisition  of  this  property  by  Mr.  Kuca? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Would  that  be  an  improper  practice  by  an  S&L  in 
your  view? 

Mr.  Clark.  That's  right. 

Mr.  GlUFFRA.  Now  can  we  turn  to  chart  number  7 — this  is  a 
somewhat  complicated  transaction.  This  has  to  do  with  the  Feb- 
ruary 28,  1986  acquisition  of  the  sewer  and  water  utility  by  the 
Castle  Sewer  &  Water  Company.  What  do  you  recall  about  that 
particular  acquisition,  and  then  we  will  get  to  the  chart?  Generally 
what  was  the  significance  of  Castle  Sewer  &  Water  Company  ob- 
taining this  utility? 

Mr.  Clark.  It  was  the  utility  that  would  serve  the  single-family 
land  development.  It  had  already  been  constructed  previous  to  the 
acquisition  of  the  entire  parcel  from  IDC.  We  thought  at  the  time, 
and  I  think  now,  that  it  was  essentially  another  straw  transaction 
where  Madison  Guaranty,  through  one  means  or  another,  provided 
the  entire  purchase  price  of  the  parcel. 

Mr.  GlUFFRA.  In  connection  with  this  transaction,  Mrs.  McDougal 
received  a  commission  of  $120,000,  10  percent  of  the  purchase 
price.  In  this  transaction,  interesting  funding,  there  was  a  loan  of 
$825,000  to  something  called  Dean  Paul,  Limited.  Are  you  aware 
of  that  loan? 

Mr.  Clark.  To  the  best  of  my  recollection,  we  were  aware — we 
might  have  been  aware  about  some  involvement  of  Dean  Paul. 

Mr.  GlUFFRA.  Were  you  aware  of  Capital  Management  then  pro- 
viding a  $150,000  loan  to  Castle  Sewer  &  Water  Company? 

Mr.  Clark.  Let  me  explain  a  little  bit.  When  we  started  analyz- 
ing this  transaction,  we  started  wondering  where  the  $150,000 
downpayment  came  from  and  began  looking.  I  think  there  was — 
we  looked  at  several — at  two  or  three  possible  sources,  but  we 
couldn't  precisely  pin  it  down. 

When  we  began  asking  the  management  of  Madison  Guaranty 
about  this  project  in  particular  through  a  series  of  written  ques- 
tions, we  asked  this  question,  "Where  did  the  $150,000  come  from?" 
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We  were  told  it  came  from  Capital  Management  Services  Company 
that  was  run  by  Hale. 

Mr.  GlUFFRA.  Did  you  later  learn  that  the  $150,000  from  Capital 
Management  was,  in  fact,  part  of  the  proceeds  of  a  $825,000  loan 
from  Madison  Guaranty  to  Dean  Paul,  Limited? 

Mr.  Clark.  I  don't  think  we  learned  that  during  the  examina- 
tion. I  believe  I've  read  something  about  it  long  since. 

Mr.  GiUFFRA.  And  in  this  particular  transaction,  Madison  Guar- 
anty gave  a  loan  of  $1.05  million,  and  then  you  had  the  $150,000 
loan,  and  then  that  funded  the  $1.2  million  purchase  price  of  the 
utility.  Do  you  recall  any  discussion  of  an  appraisal  that  was  con- 
ducted in  connection  with  this  utility  by  Mr.  Betts? 

Mr.  Clark.  I  recall  generally  Mr.  Betts'  involvement  and  then  he 
produced  a  number  of  appraisals,  including  some  on  properties  at 
Madison — excuse  me,  at  Castle  Grande. 

Mr.  GlUFFRA.  What  was  your  view  of  the  appraisals  that  were 
prepared  by  Mr.  Betts  for  Madison  Financial? 

Mr.  Clark.  They  were  wholly  inadequate. 

Mr.  GlUFFRA.  Why  were  these  appraisals  wholly  inadequate? 

Mr.  Clark.  Well,  they  didn't  follow  any  recognized  appraisal  pro- 
cedures used  by  the  appraisal  industry  to  determine  value  of  prop- 
erty. Frankly,  the  reports  seemed  to  us  to  be  essentially  shams, 
some  documents  to  put  in  the  loan  file. 

Mr.  GlUFFRA.  Do  you  recall  speaking  to  Mr.  McDougal  during  the 
course  of  the  examination? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Did  he  indicate  to  you  how  he  was  able  to  deter- 
mine what  the  sale  price  for  some  of  these  properties  should  be? 

Mr.  Clark.  He  said  he  based  it  on  his  own  experience. 

Mr.  GlUFFRA.  Did  he  sort  of  indicate  to  you  that  he  had  a  special 
experience  with  regard  to  the  valuing  of  properties  in  the  Little 
Rock  area? 

Mr.  Clark.  In  terms  of  valuing  properties  and  in  terms  of  deter- 
mining the  feasibility  of  and  appropriateness  of  development,  yes, 
he  said  it  was  based  upon  his  special  expertise. 

Mr.  GlUFFRA.  Did  he  indicate  to  you  in  any  way  that  his  special 
expertise  was  based  on  principles  or  practices  that  are  normally 
recognized  in  the  appraisal  industry? 

Mr.  Clark.  No,  he  did  not. 

Mr.  GlUFFRA.  Did  you  attempt  to  press  him  to  try  to  find  out  the 
basis  for  some  of  the  values  that  he  was  giving  to  various  prop- 
erties at  Castle  Grande? 

Mr.  Clark.  Let  me  clarify  this  a  little  bit.  He  was  not  placing 
values  on  the  properties.  These  appraisals  were — he 

Mr.  GlUFFRA.  Did  you  have  a  sense  that  Mr.  Betts  and  Mr. 
McDougal  worked  very  closely  together? 

The  Chairman.  Wait  a  second,  let  him  answer  the  question. 

Mr.  Clark.  He  was  not  placing  the  values  on  the  properties,  all 
right,  the  appraisal  certificates  were,  Betts  &  Palmer,  is  my  recol- 
lection. Those  appraisals,  in  fact,  justified — that  is  a  bad  word 

The  Chairman.  They  used  the  appraisals  to  attempt  to  justify  in- 
flated values? 

Mr.  Clark.  Yes,  thank  you. 
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I  am  not  sure  what  you  are  referring  to.  What  Mr.  McDougal  did 
was  to  determine  the  cost  allocations  often,  in  determining  the  cost 
of  sale  for  these  parcels,  so  that,  as  I  think  I  discussed  in  earlier 
testimony,  those  cost  allocations  were  very  low,  producing  a  very 
large  profit. 

Mr.  GlUFFRA.  OK,  let's  turn  to  chart  number  9,  which  is  the  Ful- 
bright  transaction.  This  would  be  an  acquisition  in  January  1986 
of  486  acres  by  former  Senator  Fulbright.  What  do  you  recall  about 
this  particular  transaction,  if  anything? 

Mr.  Clark.  I  recall  that  it  seemed  a  little  bit  more  problematic. 
In  the  first  case,  it  was,  to  some  extent,  different  from  the  others. 
The  amount  of  equity  was  relatively  small,  and  as  I  recall,  it  came 
in  the  form  of  notes  that  Fulbright  essentially  endorsed  over  to  the 
institution. 

The  amount  of  profit  recognized  on  this  transaction,  as  I  recall, 
was  relatively  small.  I  would  have  to  check,  but  I  believe  that  the 
amount  of  indicated  loss,  classification  loss,  that  the  exam  found  on 
the  Fulbright  loan  was  small,  if  there  was  any  at  all.  So,  as  I  say, 
and  as  I  think  I  phrased  it  in  the  exam  report,  Fulbright  may  or 
may  not  have  been  acting  as  a  straw. 

Mr.  GiUFFRA.  Now,  in  connection  with  this  acquisition,  you  also 
have  another  commission  being  paid  to  Susan  McDougal;  in  this 
case  for  10  percent,  $77,600  and  this  is  just  another  example  of  the 
insiders  basically  feathering  their  own  nests  using  the  money 
earned  in  these  transactions;  correct? 

Mr.  Clark.  My  recollection  is,  as  in  all  of  the  other  cases,  Mrs. 
McDougal  didn't  perform  services  that  would  warrant  payment  of 
$77,000. 

Mr.  GlUFFRA.  Let's  put  chart  number  2  back  up  on  the  screen. 
We  have  gone  through  six  of  these  transactions.  These  were  trans- 
actions involving  sales  of  a  total  of  $3,187,000.  Am  I  correct  that, 
in  your  view,  it  appeared  that  each  one  of  these  transactions  was 
a  straw  man  transaction? 

Mr.  Clark.  With  the  exception  of  Fulbright,  yes.  As  I  said,  the 
Fulbright  transaction  was  more  problematic.  I  wasn't  certain  about 
that  one. 

Mr.  GlUFFRA.  At  least  with  regard  to  the  other  five,  because  of 
the  fact  that  they  were  straw  man  transactions,  they  allowed  Madi- 
son Guaranty  to  violate  the  provision  in  Arkansas  law  limiting  the 
amount  of  money  that  Madison  could  invest  in  Madison  Financial, 
the  so-called  Direct  Investment  Rule;  isn't  that  right? 

Mr.  Clark.  They  disguised  the  violation,  yes. 

Mr.  GlUFFRA.  This  was  a  way  to  circumvent  this  important  regu- 
latory requirement  which  was  intended  to  minimize  the  risk  being 
borne  by  Madison  Guaranty? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  And  you  would  agree  that  from  the  beginning, 
meaning  the  acquisition  of  the  IDC  property  by  Mr.  Ward,  that 
that  was  just  another  straw  man  transaction  intended  to  evade  the 
Direct  Investment  Rule,  using  Mr.  Ward  to  purchase  part  of  the 
property? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  If  we  could  put  up  chart  number  1  for  a  second. 
I  don't  believe  you  have  ever  been  asked  this,  at  least  in  a  Congres- 
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sional  hearing.  With  regard  to  the  actual  $1.15  milUon  nonrecourse 
loan  from  Madison  to  Mr.  Ward,  did  Madison  receive  any  loan  fee 
income  on  this  loan? 

Mr.  Clark.  I  don't  believe  so,  but  I  am  not  sure  based  upon  my 
recollection. 

Mr.  GlUFFRA.  What  is  loan  fee  income? 

Mr.  Clark.  Many  times  borrowers  are  charged  points,  up  front 
fees,  in  order  to — when  they  are  granted  a  loan,  it  is  part  of  the 
compensation  to  the  lender,  just  like  interest. 

Mr.  GlUFFRA.  Now,  to  the  best  of  your  recollection,  were  the 
terms  of  this  $1.15  million  nonrecourse  loan  from  Madison  to  Mr. 
Ward  unusual  in  that  the  loan  was  only  for  1  year  with  one  semi- 
annual interest  payment  required? 

Mr.  Clark.  It  was  unusual  for  thrift  institutions  in  general.  It 
was  not  unusual  for  Madison  Guaranty. 

Mr.  GlUFFRA.  In  this  particular  case,  the  land  was  actually  sold 
before  any  initial  interest  payment  was  due  on  the  note;  isn't  that 
correct?  Do  you  recall  that? 

Mr.  Clark.  It  may  have  been  that  that  is  correct.  It  also  may 
have  been  that  an  interest  pa3nTient  was  due  and  waived.  I'm  not 
sure.  That  also  frequently  happened. 

Mr.  GlUFFRA.  Just  to  look  at  the  dates,  the  transaction  occurred 
on  October  4,  and  yet  land  is  being  sold  starting  almost  imme- 
diately thereafter,  in  November,  which  would  have  been  before  in- 
terest would  have  been  due  on  the  loan. 

Mr.  Clark.  Now  that  you  mention  it,  I  think  that's  right. 

Mr.  GlUFFRA.  That's  further  evidence  of  a  straw  man  transaction 
involving  Mr.  Ward? 

Mr.  Clark.  That  is  correct.  And  frankly,  on  many  of  the  loans 
that  involved  straws  at  Madison  Guaranty,  the  straws  did  not  pay 
interest,  or  it  was  funded  by  Madison  Guaranty. 

Mr.  GlUFFRA.  Normally 

The  Chairman.  Counselor,  the  light's  been  on,  let's  give  it  to  the 
other  side,  suspend  your  questioning  at  this  point,  all  right.  Be- 
cause you  are  going  to  attempt  then  to  rush  it  and  the  other  side 
is  going  to  want  their  opportunity. 

Senator  Sarbanes.  How  much  more  time  do  you  expect  to  take, 
Mr.  Chairman? 

Mr.  GlUFFRA.  About  20  minutes  or  so. 

Senator  Sarbanes.  Why  don't  we  go  to  Mr.  Cole. 

Mr.  Cole.  Now,  I  would  like  to  shift  the  focus  to  the  Campobello 
project,  if  I  could. 

Ms.  Pulcer,  am  I  correct  in  understanding  you  did  not  work  on 
that  particular  transaction? 

Ms.  Pulcer.  On  Campobello? 

Mr.  Cole.  Yes. 

Ms.  Pulcer.  That's  correct. 

Mr.  Cole.  So,  Mr.  Clark,  I  will  direct  my  questions  to  you.  Per- 
haps it  would  make  it  easier  for  you  if  I  gave  you  a  copy  of  your 
1986  report  of  examination.  If  you  don't  have  that  down  there,  I 
will  have  someone  bring  you  a  copy. 

Mr.  Clark.  I  think  I  may  have  it. 

Mr.  Cole.  I  have  a  copy  that's  marked  Campobello,  page 

Mr.  Clark.  Now,  let  me  make — I  have  it. 
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Mr.  Cole.  If  you  could  turn  to  page  8.4,  correct  me  if  I  am 
wrong,  sir,  but  I  believe  that  is  the  portion  of  the  report  that  de- 
scribes the  Campobello  project? 

Mr.  Clark.  That's  correct. 

Mr.  Cole.  If  you  need  to  take  a  moment  to  review  it,  please  do 
so,  but  could  you  describe  briefly  the  Campobello  project  and  the 
investment  in  that  project  by  Madison  Financial? 

Mr.  Clark.  The  Campobello  project  was  a  land  development.  It 
involved  the  purchase  of  a  substantial  portion  of  Campobello  Is- 
land, New  Brunswick.  It  was  a  land  development  in  the  same  way 
that  the  others  were.  Lots  were  being  developed,  it  was  the  intent 
to  sell  them.  I  did  not  feel,  as  with  many  of  the  other  projects,  that 
the  development  was  feasible.  And,  as  with  many  of  the  other 
projects,  funds  were  being  siphoned  off  to  insiders. 

Mr.  Cole.  Can  you  tell  us,  in  relative  terms,  the  size  of  the  Cam- 
pobello project  in  comparison  to  the  Castle  Grande  project  that  we 
have  been  discussing  here  today?  And  I  believe  the  Castle  Grande 
project  is  described  at  page  8.2  of  your  report,  a  few  pages  previous 
to  the  page  I  pointed  you  to  on  Campobello. 

Mr.  Clark.  At  this  point  in  time — the  end  of  April,  1986 — the 
total  investment  in  Castle  Grande  is  about  the  same  as  that  in 
Campobello.  The  classification  of  assets  is  different.  In  Castle 
Grande's  case,  there  is  a  split,  $1.8  million  or  $1.9  million  approxi- 
mately, is  substandard  and  $1.8  million  approximately  is  classified 
as  loss.  For  Campobello,  the  entire  amount,  $3.7  million,  is  classi- 
fied as  doubtful. 

Mr.  Cole.  So  am  I  correct  in  understanding,  sir,  that  at  that 
time,  the  exposure  on  Campobello  was  greater  than  the  exposure 
on  the  Castle  Grande  property  exposure,  total  exposure  to  the  insti- 
tution? 

Mr.  Clark.  The  exposure  that  we  could  determine  to  be  lost  was 
greater. 

Let  me  explain  a  little  bit  about  classifications.  The  substandard 
classification  indicates  a  greater  degree  of  risk,  but  no  loss  is  im- 
mediately apparent.  The  doubtful  classification  indicates  that  there 
is  a  distinct  possibility  of  loss,  but  that  the  exact  amount  of  the  loss 
can't  be  determined.  Of  course,  the  loss  classification  indicates  that 
there  is  a  present  and  determinable  amount  of  loss. 

So  we  could  determine,  on  Castle  Grande,  at  the  time  of  the  ex- 
amination, there  was  approximately  a  $1.8  million  of  loss  with  the 
rest  being  a  higher  risk,  substandard.  For  Campobello,  we  could 
not  make  a  final  determination  of  loss  simply  because  of  lack  of  in- 
formation, as  I  recall,  and  so  we  classified  the  entire  amount  as 
doubtful. 

Mr.  Cole.  So  you  had,  in  layman's  terms,  you  had  some  concerns 
about  the  entire  project? 

Mr.  Clark.  Yes. 

Mr.  Cole.  Did  you  visit  that  project,  Mr.  Clark? 

Mr.  Clark.  Campobello? 

Mr.  Cole.  Yes. 

Mr.  Clark.  Yes. 

Mr.  Cole.  What  did  you  find  when  you  visited  it?  What  were 
your  observations? 
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Mr.  Clark.  Campobello  Island  is  scenic,  a  lot  of  the  coastal  areas 
are  very  beautiful.  The  land  is  rocky  which  meant  that  you  couldn't 
use  septic  tanks  because  it  simply  is  not  feasible,  which  of  course 
would  increase  the  cost  of  development.  We  found  that  the  Campo- 
bello Island  is  in  the  Bay  of  Fundy.  The  Bay  of  Fundy  has  one  of 
the  highest  tides  in  the  world,  so  that  many  of  the  seafront  lots 
which  were  bordered  on  water  at  least  on  an  inlet  of  the  sea,  at 
high  tide,  were  a  half  mile  to  a  mile  from  the  water  at  low  tide. 

All  of  these  things,  make  this  development  just  to  one  extent  or 
another  less  attractive  to  buyers  or  would  increase  development 
costs.  For  that  reason  and  for  the  fact  that  no  effective  feasibility 
study  was  in  hand  at  the  time,  we  felt  that  the  project  may  very 
well  not  have  been  feasible. 

Mr.  Cole.  If  I  could  direct  your  attention  to  the  middle  para- 
graph of  the  page  of  your  examination  report  that  discusses  the 
Campobello  investment,  the  first  sentence,  "Madison  Financial  has 
always  provided  most  of  the  capital  to  Campobello,"  and  then  you 
go  on  to  describe  the  then-current  structure  of  the  investment. 

And  the  fourth  sentence,  "This  relationship  has  now  been  re- 
structured leaving  Madison  Financial  as  the  general  partner  with 
a  75  percent  interest,  and  Sheffield  Nelson  and  Jerry  Jones  as  lim- 
ited partners  with  interests  of  12.5  percent  each."  Do  you  see  that 
portion? 

Mr.  Clark.  Yes,  I  do. 

Mr.  Cole.  I  think  you've  already  testified  as  to  your  knowledge 
of  who  Mr.  Nelson  and  Mr.  Jones  were,  and  are,  so  I  won't  re-cover 
that,  but  the  point  that  I  am  interested  in,  and  you  may  or  may 
not  be  able  to  provide  any  testimony  on  this,  is  the  ultimate  dis- 
position of  the  Campobello  investments  by  Nelson  and  Jones.  Do 
you  know  what  happened  with  regard  to  their  investment  in  Cam- 
pobello? And  obviously  it  occurred  after  your  examination 

Mr.  Clark.  No,  I  don't  recall. 

Mr.  Cole.  So  you  don't  recall  that  they  were  bought — that  their 
initial  investments  of  $225,000  each  were  bought  out  in  1988  for 
$362,000  each,  giving  them  each  a  profit  of  about  $137,500? 

Mr.  Clark.  No,  I  don't  recall  knowing  that. 

Mr.  Cole.  Based  on  your  experience  as  an  examiner,  in  1988, 
Madison  would  have  been  operating  under  the  Cease  and  Desist 
Order  that  was  put  in  place  following  your  examination;  correct? 

Mr.  Clark.  If  it  had  not  been  released,  yes,  that  would  be  cor- 
rect. I  don't  know  that  it  ever  was 

Mr.  Cole.  I  understand.  What  I  am  getting  at,  would  it  have 
been  unusual  in  terms  of  regulation  of  financially-troubled  savings 
and  loans  generally  for  investors  in  a  project  that  was  as  troubled 
as  you  found  Campobello  to  be  in  1986  to  be  bought  out  using  Fed- 
erally-insured funds  at  not  only  a  recovery  of  their  investment  but 
also  a  return  of  capital,  or  profit? 

Mr.  Clark.  I  would  have  to  question  that  transaction,  yes. 

Mr.  Cole.  But  you  don't  have  any  testimony  that  you  can  pro- 
vide for  the  Committee  on  that  transaction,  the  buyout,  the  subse- 
quent buyout? 

Mr.  Clark.  No,  I  am  not  familiar  with  that  transaction. 

Mr.  Cole.  We  will  save  that  for  another  day,  then. 

Thank  you,  sir. 
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The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Just  going  back  to  the  question  about  terms  of  a 
development  loan,  normally,  am  I  correct  that  a  loan  would  be 
based  on  a  development  plan,  the  terms  of  the  loan? 

Mr.  Clark.  Yes,  in  part,  a  development  plan  would  indicate  to 
a  lender  when  repayment  could  be  expected  and  how  to  structure 
the  loan,  and  also  a  development  plan  would  indicate  the  cost  of 
development  which  would  tell  the  lender  the  amount  of  the  loan 
that  was  needed. 

Mr.  Giuffra.  And  there  was  no  meaningful  development  plan 
that  you  saw  in  the  files  of  Madison  Guaranty  with  regard  to  any 
of  the  projects  related  to  Castle  Grande? 

Mr.  Clark.  There  were  a  number  of  documents  labeled  as  devel- 
opment plans,  but  they  did — were  not  effective  in  doing  that. 

Mr.  Giuffra.  Now,  am  I  correct  that  Madison — this  is  a  more 
general  question — regularly  rolled  over  loans  that  were  not  current 
as  to  interest  and  principal? 

Mr.  Clark.  Yes,  that's  correct. 

Mr.  Giuffra.  That  was  done  to  disguise  the  problems  with  those 
loans? 

Mr.  Clark.  Yes,  at  least  it  was  done  to  disguise  the  fact  that  per- 
haps the  borrowers  could  not  afford  to  pay  the  interest  out  of  their 
own  funds. 

Mr.  Giuffra.  That  was  done  with  regard  to  some  of  these  Castle 
Grande  loans,  the  rolling  over  of  the  loans? 

Mr.  Clark.  That  may  be  true,  but  I  don't  recall  specifically.  It 
very  well  may  have  happened. 

Mr.  Giuffra.  During  your  exam,  you  found  that  Madison  insid- 
ers accrued  a  number  of  benefits,  amongst  them  being  the  ability 
to  finance  real  estate  projects  that  were  fully  funded  by  the  bank, 
by  the  S&L;  correct? 

Mr.  Clark.  Yes. 

Mr.  Giuffra.  And  in  some  instances,  to  receive  real  estate  com- 
missions that  they  were  not  entitled  to;  right? 

Mr.  Clark.  Or  at  least  that  they  did  not  truly  earn,  yes. 

Mr.  Giuffra.  Or  receiving  a  real  estate  commission  on  a  project 
where  you  are  the  buyer  is  obviously  a  commission  that  you  didn't 
earn? 

Mr.  Clark.  Correct. 

Mr.  Giuffra.  Did  you  also  find  that  one  of  the  benefits  afforded 
to  Madison  insiders  was  the  ability  to  write  checks  on  insufficient 
funds? 

Mr.  Clark.  Yes,  that  occurred. 

Mr.  Giuffra.  What  did  you  find  with  regard  to  the  ability  of 
Madison  insiders  to  write  checks  on  insufficient  funds? 

Mr.  Clark.  They  could  do  so  and  the  checks  would  be  force  paid; 
that  is,  they  would  be  paid  despite  the  fact  that  they  overdrew  the 
account.  And  at  various  times  several  of  the  insiders'  accounts  were 
overdrawn  by  substantial  amounts. 

Mr.  Giuffra.  Earlier  you  testified  that  you  believed  that  there 
were  indications  that  Madison  management  was  actively  trying  to 
obstruct  your  examination.  Do  you  recall  that  testimony? 

Mr.  Clark.  Yes,  I  do. 
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Mr.  GlUFFRA.  Do  you  recall  any  instances  in  which  Madison 
management  was  attempting  to  obstruct  your  examination  with  re- 
gard to  Castle  Grande? 

Mr.  Clark.  There  was  a  problem  with  obtaining  checks  and  dis- 
bursement documents  from  an  outside  title  company  with  regard  to 
the  initial  purchase  from  IDC.  I  believe  there  were  problems  in  ob- 
taining loan  files  right  along. 

Mr.  GlUFFRA.  These  would  be  Castle  Grande  loan  files? 

Mr.  Clark.  I  am  speaking  of  Castle  Grande. 

Mr.  GlUFFRA.  What  were  the  condition  of  the  Castle  Grande  loan 
files,  as  far  as  you  can  recall? 

Mr.  Clark.  They  were  a  mess. 

Mr.  GlUFFRA.  What  sorts  of  documents  were  missing  from  those 
loan  filings  that  normally  should  have  been  contained  in  loan 
projects  for  projects  such  as  Castle  Grande? 

Mr.  Clark.  Many  and  sundry,  particularly  important  was  the 
loan  settlement  statement  which  would,  of  course,  tell  where  the 
loan  funds  went.  We've  talked  about  the  inadequacies 

Mr.  GlUFFRA.  The  fact  that  there  was  no  settlement  statement 
was  a  way  for  the  insiders  to  divert  loan  proceeds  into  their  per- 
sonal accounts;  isn't  that  right?  It  was  a  way  of  concealing  the  di- 
version of  loan  proceeds? 

Mr.  Clark.  It  was  a  way  of  concealing  the  diversion.  Normally 
on  a  settlement  statement,  all  checks  issued  are  detailed  one  by 
one.  At  Madison  Guaranty,  either  the  settlement  statements  were 
all — in  most  transactions,  the  settlement  statements  were  either 
missing  entirely  or  else  just  had  one  large,  lump  sum  disbursement 
for  the  entire  loan  amount  without  detailing  the  checks  issued. 

Mr.  GlUFFRA.  And  that  was  something,  for  example,  that  was 
true  on  the  Jim  Guy  Tucker  loan  that  we  had  up  awhile  ago  with 
the  $260,000  that  the  Chairman  was  commenting  upon? 

Mr.  Clark.  To  the  best  of  my  recollection,  I  think  that  was  true 
of  the  Tucker  loan. 

The  Chairman.  Did  you  ever  see  anything  like  that  before? 

Mr.  Clark.  Perhaps  in  one  or  two  minor  cases,  in  which  case,  we 
criticized  it  severely.  In  fact,  this  particular  point,  the  presence  of 
a  completed  settlement  statement  was  required  by  regulation. 

The  Chairman.  Let  me  ask  you,  did  you  ever  see  a  situation 
where  somebody  got  a  loan,  a  nonrecourse  loan,  which  means  that 
they  can't  be  sued  if  they  don't  pay;  right?  That's  unusual  in  itself, 
isn't  it? 

Mr.  Clark.  I  have  seen  it  elsewhere,  but  it  certainly  adds  to  the 
risk  of  the  transaction  for  the  lender. 

The  Chairman.  Right,  but  did  you  ever  see  one  where  the  prop- 
erty was  bought  for  $125,000,  and  then  a  loan  was  given  for 
$260,000?  I  mean,  twice  the  value  of  the  property  that  they  paid? 
We  don't  know  what  the  value  is  because  we  have  these  phony  real 
estates  appraisals.  Have  you  ever  seen  anything  like  that? 

Mr.  Clark.  Well,  in  many  development  loans,  the  loan  for  the 
purchase  of  the  raw  land  and  the  ultimate  development  of  the 
property  are  combined,  so  you  would  have  a  loan  amount  very 
much  larger  than  just  the  purchase  of  the  raw  land. 
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In  this  case,  as  I  think  I  testified  earher,  when  we  started  look- 
ing at  where  the  other  $135,000  went,  we  could  only  trace  it,  trace 
a  check  to  Mr.  Tucker.  We  were  told  that 

The  Chairman.  You  did  trace  a  check  to  Mr.  Tucker? 

Mr.  Clark.  Yes,  we  saw  a  check  go  to  Mr.  Tucker. 

The  Chairman.  How  much  was  that  for? 

Mr.  Clark.  $135,000.  When  we  asked  why  they  gave  him  the 
money,  we  were  told  it  was  to  clear  the  land  and  prepare  a  devel- 
opment. The  land  had  been  cleared,  but  it  didn't  seem  to  us  that 
it  would  cost  that  much  money  to  clear  35  acres  of  land.  And  the 
development  report  was,  again,  wholly  inadequate,  but  it  would 
certainly  not  seem  to  have  cost  that  much  money. 

The  Chairman.  OK. 

Mr.  GlUFFRA.  Mr.  Clark,  let  me  see  if  I  can  quickly  sum  up  your 
testimony  with  regard  to  the  entire  project,  that  is  on  the  easel 
right  there,  at  least  as  far  as  you  knew,  that  was  known  as  Castle 
Grande? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  That's  how  bank  insiders  described  it  to  you;  is 
that  correct? 

Mr.  Clark.  For  the  most  part,  yes. 

Mr.  GlUFFRA.  When  you  discussed  it  with  other  bank  regulators, 
the  whole  project  was  known  as  Castle  Grande? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  Ms.  Pulcer,  would  you  agree  when  you  discussed 
this  particular  project  with  bank  insiders,  it  was  known  as  Castle 
Grande,  the  whole  project,  the  north  portion  and  the  south  portion? 

Ms.  Pulcer.  I  believe  so,  yes. 

Mr.  GlUFFRA.  When  you  discussed  this  particular  loan  with  other 
bank  regulators,  it  was  known  as  Castle  Grande,  both  the  north 
and  the  south  portion  of  this  project? 

Ms.  Pulcer.  Yes,  we  referred  to  it  as  Castle  Grande. 

Mr.  GlUFFRA.  If  we  could  put  up  chart  number  3,  very  quickly. 

With  regard  to  at  least  these  six  loans,  you  will  agree  that  five 
of  the  six  would  be  straw  purchaser  transactions;  is  that  correct, 
all  except 

Mr.  Clark.  Yes,  all  except  for  Mr.  Fulbright's  loans. 

Mr.  GlUFFRA.  All  involved  sales  to  insiders;  correct? 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  All  involved  financing  by  Madison;  correct? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Typically  nonrecourse  loans? 

Mr.  Clark.  Typically. 

Mr.  GlUFFRA.  And  typically  you  have  large  commissions  going  to 
insiders,  and  in  particular  to  Susan  McDougal? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  These  commissions  were  not  earned  commissions; 
these  were  commissions  that  were  a  means  to  send  money  to  bank 
insiders? 

Mr.  Clark.  That's  correct. 

Senator  Sarbanes.  Mr.  Clark,  are  you  encompassing  Senator 
Fulbright  within  each  of  those  answers? 

Mr.  Clark.  I'm  sorry.  My  understanding  was  that  these 
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The  Chairman.  With  the  exception  of  Senator  Fulbright,  he  said 
that  transaction  he  would  not  make  a  comment  on,  he  was  not  in 
the  position.  And  all  of  the  transactions  that  he's  testified  to  en- 
compass five  out  of  the  six,  they  do  not  include  Senator  Fulbright. 

Senator  Sarbanes.  I  think  he  ought  to  make  that  point  each 
time  because  we  have  a  chart  sitting  up  there  on  the  Elmo  to 
which  you  are  replying.  And  the  question  is  all  in  each  instance. 

The  Chairman.  Why  don't  we  say  with  the  exception  of  the 
transaction  of  Senator  Fulbright,  that's  in  the  record.  It  is  noted. 
I  think  we  have  commented  on  it  several  times.  But  to  make  sure 
that  there  is  no  misinterpretation,  we  will  set  the  record  straight. 
Again,  he  makes  no  judgment  with  respect  to  the  transaction  Sen- 
ator Fulbright  was  involved  in;  is  that  correct? 

Mr.  Clark.  That  is  correct.  Some  of  the  problems  that  we  were 
enumerating  may  be  true  of  Senator  Fulbright  and  others  may  not 
be.  But  when  I  was  replying,  I  was  thinking  definitely  of  the  other 
five. 

Mr.  GlUFFRA.  In  fact,  in  the  Senator  Fulbright  transaction,  you 
also  have  a  commission  being  paid  to  Susan  McDougal  for  $77,000; 
I  believe? 

Mr.  Clark.  That's  correct. 

Mr.  GlUFFRA.  And  then  the  entire  project,  you  don't  have  a  fea- 
sibility study  at  the  outset  in  October  1995;  correct? 

Mr.  Clark.  Correct. 

Mr.  GlUFFRA.  Only  feasibility  studies  in  November  1986,  which 
is  the  wrong  time  to  have  a  feasibility  study  obviously;  you  would 
agree  with  that? 

Mr.  Clark.  Yes,  I  would. 

Mr.  GlUFFRA.  So  to  sum  this  up,  would  you  describe  these  Castle 
Grande  transactions  as  a  sham? 

Mr.  Clark.  The  five? 

Mr.  GlUFFRA.  Yes. 

Mr.  Clark.  Yes. 

Mr.  GlUFFRA.  Ms.  Pulcer,  would  you  describe  the  five  we  have 
discussed,  excluding  Senator  Fulbright's  transaction,  these  five 
transactions,  would  you  describe  them  as  sham  transactions? 

Ms.  PuLCER.  I  don't  know  as  I  would  use  that  terminology,  but 
I  would  say  that  we  were  not  able  to  fully  determine  the  purpose 
of  those  loans  at  that  time. 

Mr.  GlUFFRA.  They  were  very  suspicious  transactions;  would  you 
agree  with  that? 

Ms.  Pulcer.  I  would  agree  with  that. 

Mr.  GlUFFRA.  No  further  questions. 

The  Chairman.  I  would  like  to  make  an  observation.  The  Com- 
mittee, on  December  4,  1995,  wrote  to  the  Office  of  Independent 
Counsel,  or  we  actually  wrote  to  him  before  that.  We  submitted  a 
list  of  potential  witnesses  to  the  Independent  Counsel  and  sought 
his  advice,  whether  his  investigation  would  be  hindered  or  im- 
paired if  the  Committee  examined  the  following  witnesses  on  De- 
cember 4th. 

The  Office  of  Independent  Counsel  objected  to  this  Committee's 
examination  in  any  fashion  of  the  following  witnesses:  Neal 
Ainsley,  who  is  with  the  Perry  County  Bank;  Lisa  Anspaugh,  a 
former  employee  of  Madison;   Don  Denton,   a  Vice  President  of 
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Madison  Guaranty;  David  Hale,  Capital  Management;  Larry  Kuca, 
the  Madison  insider  of  Campobello;  John  Latham,  President  of 
Madison;  Dean  Paul,  who  was  involved  in  the  actions  involving 
Hale,  Tucker,  Randall,  Madison,  and  McDougal;  R.  D.  Randolph,  a 
business  partner  of  Tucker  and  McDougal;  Robert  Palmer,  a  Madi- 
son appraiser;  Steven  Smith,  a  business  partner  of  McDougal  and 
former  aide  to  Governor  Clinton;  and  Greg  Young,  a  Vice  President 
of  Madison  Guaranty. 

In  addition,  the  Committee,  in  the  quest  to  obtain  information, 
subpoenaed  business  records  of  Jim  Guy  Tucker  and  also  of  Mr. 
McDougal.  And  as  a  result  of  their  attorney  raising  objections  to 
it  and  threatening  the  process  of  the  trial,  we  withdrew  that  re- 
quest for  enforcement  of  the  subpoena. 

Now,  why  do  I  raise  this?  Because  I  believe  that  the  charges  and 
attacks — some  of  a  very  political,  partisan  nature — have  been  lev- 
eled unfairly.  The  Chairman  has  and  will  continue  to  attempt  to 
do  the  business  of  the  Committee  in  a  fair  and  impartial  manner. 
But  we  are  going  to  be  comprehensive,  we  are  going  to  be  thorough. 
We  are  going  to  get  the  facts,  that's  what  our  job  is. 

The  fact  that  some  people  may  be  disturbed  because  some  of  the 
facts  that  are  being  produced  and  the  testimony,  and  even  testi- 
mony with  Mr.  Clark,  reveals  very  vividly  some  of  the  descriptions 
that  have  been  made  with  respect  to  this  bank.  I  said  before  that 
I  learned  and  I  was  surprised  to  learn  the  extent,  and  today  I 
learned  even  more  of  the  criminal  enterprise  of  this  bank. 

This  was  a  criminal  enterprise  being  operated  by  Jim  McDougal. 
They  were  nothing  less  than  thieves,  he  and  his  wife  and  others 
engaged  with  him  in  this  practice.  I  think  it  is  a  very  fair  and  rea- 
sonable question  to  attempt  to  ascertain  exactly  what  did  Webb 
Hubbell  know.  This  isn't  just  some  stranger,  this  is  President  Clin- 
ton's dear  friend,  his  best  friend,  Associate  Attorney  General.  It 
was  his  father-in-law  that  participated  in  one  of  the  biggest  shams 
that  cost  the  American  taxpayers  millions  of  dollars,  not  just  once, 
but  repeatedly. 

This  was  at  the  centerpiece  of  this  Castle  Grande  property.  They 
didn't  advertise  it  on  television  as  IDC  or  IDC  Development.  It  was 
advertised,  it  was  known,  it  was  promoted  as  Castle  Grande.  Now, 
one  has  to  be  rather  naive  to  think  that  Webb  Hubbell  didn't  un- 
derstand that  his  father-in-law  and  the  Rose  Law  Firm,  because  he 
was  a  partner  of  the  Rose  Law  Firm,  didn't  understand  what  was 
taking  place.  And  that's  what  we  are  getting  to. 

We  are  talking  about  records  that  indicate  billable  time,  time  in- 
volve in  these  transactions,  records  to  indicate  that  indeed  partners 
in  the  law  firm  were  talking  to  Seth  Ward;  not  once,  not  twice,  not 
occasionally,  but  more  than  a  dozen  times.  Billing  records  to  indi- 
cate that  partners  prepared  documents  and  reviewed  contracts 
with  respect  to  this. 

I  think  it  is  rather  disingenuous,  and  bring  a  tax  on  the  work 
of  the  Committee  when  indeed,  many  of  these  records  and  much  of 
this  information  has  just  come  forth  and  just  come  into  the  posses- 
sion of  the  Committee  rather  recently. 

Now,  we  are  going  to  pursue  this.  And  I  am  not  going  to  be  dis- 
suaded by  the  lands  of  attacks  and  statements  that  have  come  for- 
ward. I  want  to  do  it  fairly.  I  want  to  do  it  as  expeditiously  as  we 
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possibly  can,  but  remember  the  constraints  that  were  placed  upon 
us  when  we  entered  into  this.  That's  the  manner  in  which  I  intend 
to  proceed.  No  amount  of  bullying  is  going  to  dissuade  this  Senator 
from  going  forward  in  this  manner  and  I  will  not  be  diverted. 

That's  my  statement. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  at  the  end  of  September,  you 
and  I  joined  in  a  letter  to  the  Independent  Counsel  in  which  we 
said  we  believed  that,  'The  concerns  expressed  in  your  letter  do  not 
outweigh  the  Senate's  strong  interest  in  concluding  its  investiga- 
tion and  public  hearings  into  the  matter  specified  in  Senate  Resolu- 
tion 120  consistent  with  section  9  of  the  Resolution."  Which  was 
the  provision  that  we  complete  our  work  by  February  29,  1996. 

First,  the  fact  that  the  Independent  Counsel  has  raised  some  ob- 
jections, it  seems  to  me,  ought  not  to  dissuade  us  from  pressing  for- 
ward, intensifying  our  hearings,  and  completing  this  Arkansas 
phase  of  the  inquiry. 

Second,  I  simply  note  that  the  Independent  Counsel's  inquiry 
will,  of  course,  continue.  That  was  what  happened  in  Iran-Contra. 
The  Congressional  hearings  were  concluded  within  7  months  from 
the  appointment  of  the  Committee — we  are  now  approaching  9 
months — ^but  the  Independent  Counsel  in  that  instance  continued. 
Of  course,  the  Independent  Counsel  in  this  instance  would  con- 
tinue, as  we  well  know. 

Now,  the  trial  to  which  reference  has  been  made  has  been  twice 
postponed,  once  from  October  to  January  and  again  from  January 
to  March.  For  all  we  know,  it  may  be  postponed  again.  We  have 
no  way  of  knowing  and  then  we  have  no  idea  of  how  long  it  will 
last  once  it  begins. 

What  all  of  this  does,  adjoined  together,  is  simply  to  prolong  this 
inquiry  well  into  the  election  year.  And  as  I  have  said,  and  as  we 
said  in  our  report,  we  believe  that  doing  that  will  contribute  to  a 
public  perception  that  the  investigation  is  being  conducted  for  polit- 
ical purposes.  It  is  for  that  reason  that  I  have  strongly  urged  the 
Chairman  to  intensify  the  hearings,  to  try  to  give  more  form  to  the 
witnesses  that  are  going  to  be  called,  to  look  at  other  testimony 
that  they've  given  to  see  whether  that  can  be  utilized  by  the  Com- 
mittee, and  to  press  ahead  with  our  work. 

We  are  about  finished,  I  take  it,  with  this  panel.  As  I  indicated 
to  the  Chairman  last  week,  I  thought  we  should  have  done  another 
panel  today.  We  worked  at  that  pace  earlier  in  our  inquiry.  And 
the  Iran-Contra  certainly  worked  at  that  pace  consistently  in  the 
summer  of  1987  in  order  to  complete  its  work  and  not  carry  it  over 
into  an  election  year.  In  fact,  when  that  Resolution  was  passed, 
Senator  Dole  was  rather  strong  about  the  necessity  to  do  the  work 
within  the  allotted  time  and  not  to  continue  thereafter  as  we  were 
considering  the  Iran-Contra  Resolution.  And  so  I  just  want  to  un- 
derscore that  again  as  some  of  my  colleagues  have  here  today. 

What  time  will  we  convene  in  the  morning,  Mr.  Chairman? 

The  Chairman.  We  will  convene  at  10  tomorrow  morning.  I  wish 
to  note  that  the  Committee  started  this  session  at  10:30  a.m.,  did 
not  take  any  breaks  whatsoever,  and  it  is  now  20  minutes  to  3. 

I  think  that  we  have  proceeded  in  a  very  reasonable  fashion.  I 
might  also  like  to  say,  again,  this  is  the  first  time  that  the  issue 
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of  Castle  Grande  has  been  reviewed  with  some  detail,  so  that  we'd 
have  an  idea,  both  the  Committee  and  the  American  people,  as  to 
what  we  are  talking  about  when  we  talk  about  sham  transactions, 
straw  men,  manners  in  which  moneys  were  routed  improperly. 

So  I  think  it  was  a  very  important  hearing  and  it  was  right  to 
have  this  panel  with  us,  because  Mr.  Clark  and  Ms.  Pulcer  were 
there,  when  these  things  were  taking  place. 

I  want  to  thank  the  witnesses  for  appearing  today.  I  also  want 
to  say  that  they  came  in,  and  obviously,  couldn't  answer  all  our 
questions.  Given  the  fact  that,  in  many  cases,  you  didn't  have  docu- 
mentation to  refresh  your  memories,  given  that  some  of  the  ques- 
tions that  were  asked  by  both  sides — I  would  say  probably  more  on 
the  Republican  side  than  even  my  colleagues  on  the  Democratic 
side — you  had  no  way  of  really  knowing  some  of  the  answers,  but 
you  answered  to  the  best  of  your  ability.  The  Committee  thanks 
you  for  your  participation,  for  your  patience,  and  for  your  candid 
testimony. 

We  stand  in  adjournment  until  tomorrow  at  10  a.m. 

[Whereupon,  at  2:58  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Wednesday,  January  31,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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SUIIMAKY 


Jtact    HcOoufil,     a    najor     (cockholder,    wich    the    help    o{    ochcri    effectively 

^olly-owncd    (ubtidi«ry. 


control*    Che    effjiri    ot    thelA**-rrUt  ion    *na-r*-»-Jino  1 1  y-owneo    (uotiaiery.       Aaong 
other    chin|i,     thij    eo^efol    enabled   Mr.    HcOou|al    t^o^^e    corporace    retourcei    (o 
develop    ljr|e     1  and    deve  lopmcnt  i  .        tc     jlio    e-nabled    h  i  a^o    divert     tubjtentjjl  -\ 
aaounc  i    of     fund*^rom    the    project  j    c~o    Imn  I  f    and    others,    ^lig    «re    considered    to    ;  ^^ 
be    ins  tde'rs    (jViatives    of   Mr.    HcDousal  .    employees,     relatives    *^    eaployees    and 
friends  ) . 


These    developments    have    been    dece 
sifnifi/anc    losses    are    tfi^-aYTnt.       Of    part 
Maple/Creek    and    Cayt^e    Grande    projects, 
these/projects    eoyrfd    render    the    Institucion 

For/the    noir/part,     all    projects,     includ 
financed    bv^che    Institution.       Sasically 
Ipts    derived     from    insured    savings    depa 
Ii^scituci^n    in     1982,     liabilicio    lir^-w    from 

.  larfe/  portion  of  the  profits  associated 
Jractsi  uere  taken  into  income  immediate 
laproper  (as  such  sales  uere  usually  ful 
Indirectly  by  its  subsidiary).  Instead,  che 
[f  th/e  profits  were  booked  properly,  ch 
|nsol''ent  . 

hese     profits     jIso    liad    a    direct     r<!ljtionsl 
ec    w<irth    with    c  lie    profits,    i  ho 
pporc     some    of     this    growth. 


I  n^C  I  (  III 


development     investments     and     Co    Jirecc     c 
'iideAs.' 


In  ^ddic\ion  to  the  imprnper  .iccounc  i  np  ^ir.:l^:i,  managemcnc  tlacantly  dysrega/ded 
numeVousXreiiii  I  .ic  I  on>  ,  i  nc  I  >i.l  i  m:  i  Ik-  i:rnu(li  roiin  1  at  i  on  .  It  is  also  aapjrenc  /that 
ceriaVjn    pVovijions    of    i  lie    Au)(ii3t    o,     IV"^    :>up<.'r  v  i  :ior  y    Agr^  -mcnt    uere/ignored  J 

The  Boird  \f  Directors  consentc'd  to  a  Cease  and  Desist  o  rjrt  r  which  bicame 
effect  iVe  on^August-  15,  ISao.  jnJ  ii  shown  js  Exhibit  I.  ^^Th\  s  order  add  rinses 
most     of    the    problem;)    contained     in    cliv.-    comm<:ncs. 


In    the    Board  Nif/Oi  rec  c  or  '  s    moetini; 
a    Director,    and    the    Ru^rJ    tentiin 
Chief    Executive    iifticer.      Il« 
Coimittee,     composed     of     Direct 
affairs    of    Che     Institution. 


-:j-\tJ:.  — z^'- 


on    July    17,     1986,    Hr-^-John    LJtham    resigned    as 

;J    li  I  3    emp  loycienc     as    Chairman    of    the    Board    ^nd 

r>.'ijincJ    JS    an    advisor    to    the    Board.      A    Board 

L'ulliiijn     and     Hawkins,      is     now    directing     Che 


Formal      investigative     powers     have     been     granted 
407(ffl)(2)    of    Che    National    llousinc    Act. 


in     this     case     under    Section 
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D««cripcion    and    Coiwrii»nc« 


N«c    took 
Vtlue 


Clifii  f Icac  ion 


The  S«w«r  Dist.r<ct  alio  do«i 
rcp«"ni«nc.  Srfnct  U«  chre*  conmi  i  •  ioncrt  t»  HcOougjT^Hen>cy  Croup  meoib«r» 
(Wilii.a  H^l«y.  Pit  Harrij.  and  Bruce  Uat»on),  ch«  SewaVoi  jc  r  i  c  c  ia  not  an 
Indepcrvdenc  entity.  The  Seuer  District  continuea  to  hXve  lubatantial 
negative  caah  (loua,  both  before  and  after  debt  aervica.  ^e»«  operjcin| 
def^tita  are  funded  by  Madiaon  Guaranty  loana  to  the  Se«<^-  Diatrict 
Per-iodical  ly  theje^iMir*  are  repafa  »h  ea..J1a  d  i  i  o  n  Guar  ant  y\  pur  chaaea 
affditional    bonds. 

Lathan^/ind  Mr.  HcDougal  stated  that  Haple  CreelT^Muld  eventually  be 
profitab^.  Director  Hawkins  even  questioned  uhy  t  heXexami  n«r\  were 
reviewing  the  project.  However,  Mr.  Lathara  adoitted  thatNio  feasibility 
study/has  ever  been  prepared  on  Haple  Creek.  He  also  stated  th\t  continued 
deve/opment  was  based  on  the  early  sales  experience.  Howev^,  as  noted 
abo/e,  the  nature  of  the  development  has  changed  (lot  iiie  reducedv),  and\the 
current     sales    experience    has    been    poor. 


Castlfe    Grande 


[Book)Direct     Invest  ment 
F I nanc  t  a  1 


S       988.721 


fe    Loans    Considered    Direct     Investments 

Madtson    Guaranty 

No.     3004  S       260,000 

No.     3007  4i8.407 

No.     3136  108,000 

Ca\jt  le\Sewer    and    Water 

No.    335  7  100,000 

No.    3358  950.000 

Ward    \          \                        No.     3359  70,000 

No.    4027  300,600 

Master    ff^veldpers       No.    4113  424,800 

Total    Loan    Direct     Investments  S2  ,671  ,807 

Total     Direct     Inveicmenc  ?3  .660,528          1.873 .000 


SI  .787  ,528 


Overview 


The  C^^^^C^nde  project  involves  approximately  1,100  acres  of  land  located 
about  ^Ti^^^^^^^outh  of  Little  Rock,  Arkansas.  At  the  tioie  of  purchase, 
the  land  was  improved  with  a  water  and  sewer  system 
jbuilding.  The  parcel  was  purchased  from  the  former  corpora 
luorkout  arrangement  with  the  owner's  creditors.  This  land 
\fold  in  a  aeriei  of  fictitious  transactions  involving  HcDou 
bemberi  and  Madison  Financial.  These  sales  were  usually 
Hadison  Guaranty,  and  down  payments  generally  came  from 
l^nsor  fees  paid  by  Madison  Guaranty  or  its  aubsidi 
arbitrari fy  low  cost  a  1  locat  ions  were  used  \n  calculating  f 
these  transactions  generated  $1,817,000  of  inflated  pr 
recognited  at  the  time  of  sale  by  Madison  Tinancial.  Sales 
$375,000    were    paid    to    Hadison    Real    Eatate. 


adi-aan — F-i-na n e-i-*V  a  a 


Appp3xioat«Xy.ha.L£— aC— th« Laad ii    be-Lng    Hewelnped — l^y— Ha 

a/ng  1  e  -  f  an  1  I  y  sites  for  manufactured  homes.  Of  the  $715,000  of  development 
/oats  paid  to  April  30,  1986,  $104,000  (K.5Z)  has  been  paid  to  McDougal- 
lenley    Croup    members    or    related    business    entities. 
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Dttcrtptlon    «n«1    Caomtnni  ■ 


Obi  (ul  . 


ll«««ont    for    C\»s*itieft-in\ 

Tha  cotil  cxij^tni  invdiinenc 
valut,  in  P^fl .  b«cau>«  of  l h4 
Tha  c  I  4  M*^ I xmH  invricscnC  i 
Financial  and  cha  coanaccial  I 
land  CO  HcDo>i|a  1 -H«n 
Since  Had  i  >oii...^irTr  a 
on    (haaa^tfana,    ihav 


rfificanc    problcmt 
nd    cannot,    ba    dave 
an    induatrial,    conm 
i(h     repayiiwnc    of    I  he 
•    ihal    thare    i<    a    vi 
and    has    b<en    on     I 
ficani    ial-:i.      Moal 
n     Co     in  t  idar  s    act  i 
base ,    nose    a«s  i I y 
( inane  ing    by    Had 
c  h     such    poor     c  r  cJ 
auharc.       Hose     of    che    home    d 
ih    of    coun    where    Castle    Ctjnd 
ed    on    a    survcv    of    current    mar 


K7' 


Cher    documentation 

adequate    thaC    no 

viewed    a    represeniat 

c  c     and     in    unde  t  ui  i 

conforci    to    the    guidelines    of    ^HLBE     Heoior  and'-m 

orm    to    any    acci!piJbl>.-    jpptjisal     ptocesi. 

(    appear    to   he    a    reliable    ><condary    source   o(    rep^ymenc    of/  che 

rs   on    (he^^i  ass  i  f  ied    leans 
anjJ^awe    I  i  c  c  I  e    o  i\  n o 
s    have    liiile    apparel 
s,    these    hoc  t  owe  t  s    ma  j 
L — hoanrTItemse  Ives  . 


urn    of    the     invostmenl.       The    borrowe 
Meiilcv    Croup   nonbcis    who    jclcd    js    scratj 
-        -.        m     the    project.       Mo»i     of    the    borrow., 
cijl    worth    inHopondeiK     of    M3.li»on    nuar.iniy.      frhu 
ave    ^ithi/r     the    .ihtlitv    or     inc  I  iii.it  ion    to    pav   xhv 


The  land  and  impr ovemunt s  which  i«cuie  ihrue  of  t hu  loans,  do  generate 
revenue  from  oulsiJc  iomccH.  llowovci  ,  the  lease  payments  from  an 
industrial  buililin<  aic  iiisui  I  i  c  i  cni  lo  lovci  t  Iiu  debt  service  on  the  loan 
CO  FitihuRh.  ijjstid  Sower  )n>l  tJjter  luceiveii  foes  from  users  of  the  Castle 
Crandc  system  which  could  proviJo  debt  socvtcc  on  its  two  loans.  However  , 
cha  fees  accachinic  new  cusiomecs  to  the  system  arc  Co  be  paid  by  Hadison 
Financial  which  is  nol  an  ouisido  source  of  income.  Dolh  the  hook-on  fees 
and  the  concinuing  user  fees  are  dependent  on  land  sales  in  the  development, 
and  che  sewer  syscea  will  opeiate  with  a  negative  cash  f^l^w  for  che 
reseeabl e     future . 

'Ir\.  Latham  scaled  chaC  managemenc  believed  Cascle  Crande  would  be\  pio  f  icab  le 
>a«cd  upon  their  experience  at  Maple  Creek  and  upon  Casllel  Grande's 
•  ubsequenc     sales    history.       However,     is    discussed    elsewhere,    M*pl\    Cr<>eli 


la  I  ^»    ac  t  iv  i  c  y    is    ver»    slufigish,     anrt    thet 
Ca rire"  Cra?ide~th'dlcace~a'Wl"ahl*   markec: 


Book 


Inve 
Ac  CO 
Fi 
Loan 
Over 


reason    Co    doubt     thi 


nir  ec  t  .InycauiKnt 


ilifanc     -    Hadison    Financial  i2  ,\01  ,10f> 
nis    Receivable    -    Madison 

ahcial  9.nOn 

Hadisor    C>iarantv  I, 106, HI) 


-^Hadisor    C.iarantv  |,IU0,}<i) 

iJafls    -    Madison    C.iarancv      S      51". 327 

Total    Direct     Investment  S3, 733,^78 


53.733,^78 


BL010729 
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1  discussion  ac  the  Little  Rock  office  of  Mr.  McCougai ' s  :ies, 

2  specifically  by  name,  Mr.  McCoucal's  cias  wizh  prcmmenc 

3  electisd  officials  in  .\r.'<ansa3? 

4  ♦Mr.  Clark.   fas.   T  was  informed  by  Mr.  Parr  zhaz 

5  James  .McDcugai  was  a  friend  of  chan-Gcvernor  Clmccn's,  and 
5  I  believe  chac  chey  may  have  been  business  cartners . 

7         *Mrs.  Roukema.   Sc  ycu  recall  chac  Mr.  Parr  noc  onlv 

3  mencicned  che  friendship,  buc  chac  chere  were  noc  only 

9  social  acquamcances ,  buc  business  relacionships  becween  che 

10  two? 

11  *Mr.  Clar.k.   Business  and  chac  chey  were  boch 

12  involved- -chere  were  policical  connecc.ons  as  well. 

13  I  believe  he  may  have  mencioned--!  believe  he  mencicned 

14  ic  ac  Chac  cime  chac  chere  may  have  been  business 

15  conneccions,  buc  I  am  noc  absolucely  pcsicive  cf  chac. 

15         *Mr3  .  Rcukema .   Primarily,  ac  chac  pome,  you  were  very 

17  clear,  however,  concerning  che  policical  conneccions? 
13         *Mr.  Clark.   Yes. 

19  *Mrs .  Rcukema.   In  conduccing  your  exarainacion  of 

20  Madison  Guarancy,  did  ycu  come  across  any  references  co  che 

21  Clincons  in  che  specific  records  chac  you  were  reviewing? 

22  *Mr.  Clark.   Yes.   Inf requencly,  I  came  across  ncces, 

23  Chank  you  noces,  similar  sores  of  correspondence  involving 

24  social  occasions. 

25  *Mrs .  Roukema .   3uC  noc,  Co  your  knowledge,  any 
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1  leans  and  assecs  and  mceresc  cosw  of  dezcs-zs-  -zhaiC    spread 

2  did  noc  cover  ids  operating  expenses. 

3  So  Madison  Guarancy  could  noc  j\ake  Ticney  whrcuch  ncmai 

4  means .   The  only  way  Madison  Guarancy  was  making  money  was 

5  chrough  chese  ficcicious  profi-s  we  spoke  of  earlier. 

0         'Mr.  Nay.   3ased  on  your- -Mr.  Chairman,  my  cime  has 

7  expired. 

3         *The  Chairman.   Yes,  ic  is.   Mr.  Sanders. 

9         'Mr.  Sanders.   Mr.  Clark,  if  I  mighc .   Earlier  coday  we 

10  received  a  doc-imenc  chac  you  compiled  which  lisced  chen 

11  Governor  Clincon  as  a  "cancacive  insider''  ac  .Madison 

12  Guarancy.   .\s  your  mvescigacicn  concinued,  whac  did  ycu 

13  discover  abouc  Mr.  Clincon' s  role  in  Madison's  financial 

14  croubles? 

15  »Mr.  Clark.   We  didn' c  find  any  financial  cransaccions 
15  wich  Mr.  Clincon. 

17         *Mr.  Sanders.   So  ycu  found  noching  whacscever. 

13         'Mr.  Clark.   We  found  no  cransaccions  involving  Mr. 

19  Clincon  financially.   We  did  noc  find  funds  going  co  Mr. 

20  Clincon. 

21  *Mr.  Sanders.   Whac  did  you  mean  by  "tencacive 

22  insider?' ' 

23  *Mr.  Clar.k.   As  I  said,  Che  process  was  Co  provide- - 

24  incended  co  provide  a  list  of  names  Co  che  assiscing 

25  examiner  so  chac  when  chey  would  review  cransaccions,  ii  one 


813 


rO:       File 

FHOH:     John  Mitchell 

?ATE:     April  3.  1985 


OBJECT:   Madiaoa  Gu«rancy  S&LA  ("M«dlaon") 
LlCCl*  Rock,  Arkansas 
FHLBB  No.  7601 


'Uyjyui^^e^' 


IC  ens  request  of  Madison's  management,  a  meeting  was  held/today  at/ 1:00  p.m. 
i\  theyPueblo  Room,  FHLB  of  Dallas.   Attending  were:   Ji>Kn  Latham.  SEC;  Greg 
^FO;  Sarah  Worsham-Hawkins .  Sr.  V.P.;  Jim  Smj^tf,  Supervisory  Agent ; 
lell.  Supervisory  Analyst;  Anna  Mulllcan^  Supervisory  Analyst^  'nd 
^Supervisory  Analyst.   The  purpose  ojf  the  meeting  was  for  Madlaon's 
CO  become  acquainted  with  regulatory  personnel  and  to  discuss  the 
business  plan  previously  submitted  by  Madison. 

The  SA  Indicated  general  satisfaction  with  Madison's  business  plan  as  well  as 
corrections  and  Improvements  following  the  last  examination  report  except  that 
the  rapid  growth  has  not  been  accompanied  by  pro^ot~ci«n«te  increases  in  Net 
>rth.   Madison's  business  plan  reflects  projectJ^d^otat~-a^ets  at  December 
3^k  1983  of  }100  million  which  would  be  108  percent^omial  gv^th  over  the 
flsotl  year.   Projected  net  worth  is  Jl.5  million  whlchN^  onl^vl.S  percent  of 
cotal\s8ets  and  insufficient  to  meet  the  minimum  net  worch  requirement .   The 
Institution  has  grown  at  an  annualized  rate  of  192  percent  fchrouglr.the  first 
two  a«snchk.of  1983.   The  SA  advised  chat,  without  adequate  n^  wortl«.  Che 
growch\(pul^^have  to  be  curtailed.   Ms.  Hawkins  stated  chat,  ilnder  ttie  new 
regulacldi^.  c'ha  estimated  net  worth  requirement  at  March  31  would  be  \ 
$1.12  million. \nd  nee  worth  would  be  about  $300,000  short  of  Meeting  \that 
requirement.  -vTheNAssoclatlon  plans  to  issue  $600,000  of  prefei^red  stotk  for 
which  a  buyer  is  awkltlng  Issuance,  and  a  second  Issue  of  an  uriknown  amount 
will  follow  ahorvly  thereafter.   The  business  plan  projects  tonal  assets  at 
1148  Billion  at  Dei^mbeK31,  1987,  and  management  professes  concern  foi  its 
net  vorth  posiclon  ai^d  anXntent  to  meet  all  regulatory  requiye«»«n" • 

A  dislcussion  was  had  re^^ding'Hladlson's  service  corporati^^i  development 
projects,  with  which  ue  haye  a  re^s^^able  comfort  level. /The  service/ 
corporation.  Madison  Flnanc^^  Corpor4«4xiiulsrun_b>,^m  McDougal,  wno  owns 
84  percent  of  Madison.   Devel^Ment  has  Involved  "purchase  of  relatively  cheap 
raw  land  and  development  into  l^t^  or  tracts  (1-3  acre)  suitable  f/r  building. 
Madison  has  financed  lot  sales,  bu^has  not  become  involved  in  apy  commercial 
construction  loans  incident  to  any  dViielopmencs.   The  projects,«e: 


Creek  -  A  highly  successful  resld»nHal_Je»eitJ^ent  just  southeast 
tie  Rock.   Initial  phases  are  sold  out,  with  later  phases  over  70 
sold. 

(2)   Cold  Mine  Springs  -  A  development  in  rural  north  central  Arkansas. 

Within  Che  last  two  weeks,  chls  project  is  almost  sold  out;  what  has  not 
been  sold  will  be  sold  to  a  limited  partnership. 
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Memo  /o  File 
April  4.  1985 


Green  Tree  Farms  and  Fair  Oaks  -  two  projects  of  50-55  tracts  o£  2-5 
acres  each  in  Camden,  Arkansas.  Green  Tree  Farms  Is  completely  sqld. 
Fair  Oaks  is  over  70  percent  sold  in  4  months. 


and 


Campobello  Island  -  A  residential  tract  development  in  Nova  Scotik. 
Sales  have  at  least  equalled  Madison's  investment  in  this  projeco. 
Hadlson  has  only  a  one-fourth  interest  in  this  project  by  vtrtue/of  lea 
one-half  interest  in  a  joint  venture  comprised  of  two  limltred   / 
partnerships.   After  the  return  of  investment,  some  3400  arres  remain 
which  can  be  developed.   Madison  Is  not  obligated  to  be  ^  lendeir  or 
participant  in  further  development,  though  it  may  choose  to  later 
articlpate.   One  acre  tracts  have  been  developed  for  sunmer  hpmes,  with 
ans  by  the  joint  venturers  to  later  build  a  hot^^  marina. 


Ivised  that  Madison's  growth,  investmene^strategy  and  net  wort! 
compliances  would  be  monitored  closely.  Though  the  institution  was  prr>f-<r»Ki» 
($I04,08Q/  in  1984  and  shows  a  $128,400  profit'for  the  first  2  months  of 
fiscal  year  1985,  the  SA  advised  that  growth  would  have  to  be  accompanied  by 
adequate  capital. 
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SCOPE  AND  FOCUS  OF  THE  INVESTIGATION. 


On  February  4,  1994,  the  Resolution  Trust  Corporation  ("RTC")  issued 
rder  of  Investigation  in  the  matter  of  Madison  Guaranty  Savings^ffr^ri  Loan, 
McCrory,  Arltansas  ("Madison  Guaranty").   The  Order  of  Investigation  stated 
(anriong  other  things)  that  the  investigation  would  seek  to  determine  whether 


■  former  offirprs,  rlirRr.tnrs  and  nthprt  who  prnvirtAd  -gervirpsjn  or 
otherwise  dealt  with,  Madison  Guaranty  ...  its  successors  or 
affiliates,  may  be  liable  asia  result  of  any  actions,  or  failures  to 


act,  in  connection  with  or  which 
successors  or  affiliates  .    ' 


may  have  affected  Madison,  its 


The  Order  was  issued  consistent!  with  12  U.S.C.  §  1441a(b)(14),  as  modified  by 
the  RTC  Completion  Act  of  1 993J  Public  Law  1 03-204.   That  statute  extended 
the  limitations  period  applicable  tb  RTC  ciaims  arising  from  fraud,  intentional 
misconduct  resulting  in  unjust  enrichment  and  intentiong*  <m^tmm4kxH  iiiffin  ig 
in  substantial  losses  to  the  institution.  {  -  /    i 


;ral  factorsTHrst, 


The  focus  of  the  investigafion  was-shaped-by-sever 
number  of  the  officers,  directors  and  other  people  involved  with  Madison     i 
Guaranty  and  related  entities  had  been  released  from  liability  or  discharged!  in 
bankruptcy,  or  had  only  minimal  assets  to  satisfy  any  judgment  that  the  RTC 

M  obtain  ayaiiibt  them.   Second,  the  losses  associated  with  a-fHigiber  of  the 
real  estate  loans  and  projects  were,  standing  alone,  too  small  to  makeH  likely 
that  litigation  could  be  cost-effective.  Third,  it  became  apparent  that  funds  had 

been  transferred  among  individuals  and  entities  associated  with  Madison  i [ 

Guaranty  or  with  Madison  Guaranty's  principal  owners,  Jim  and  Susan 
McOougal,  in  ways  that  could  not  readir>  be  justified  or  explained. 

In  light  of  these  factors,  (i"*  'he  investigation  ofr^akestat^Soans  and 
projfeqts  focused  primarily  on  the  two  transactions  presentinglhe  strongest 
com^n^tjon  of  facts  and  possible  sources  of  recovery  (Castle  GYande  ^d 
1308>4airhStreet,  Little  Rock);  (2)  the  investigation  of  other  real  estate  loans 
and! projects  looked  for  pattems  and  practices  of  misconduct  that  might  make  it 
cosieffectiv^an^ot  unduly  complex  to  add  these  transactions  to  any  litigation 
that  I  might  be  broughtSsased  on  Castle  Grande  and  1308  Main  Street;  and    1 
(3)  Uie  investigatiohvof  Whitewater  included  an  effort,  using  forensic  I 

accountants,  to  trace ^nds^ack  to  Madison  Guaranty  and,  in  so-cloing,  to  look 
for  pattems  and  practices'^Qf  miscbBduct  in  the  funds  transfers-'among         / 
individuals  and  entities  assocrated  witnMadisoojGuacantyor  with  Jim  and/ 
Susan  McOougal. 


In  February  1994,  the  RTC  retained  Pillsbury_MadisonJt-Sutro  LLP 
~STM^S!)  as  outside  counsel  to  assist  ir.  ths  investigation.  Thereafter,  the  RTC 
retaTned-Jbfdan  &  Keys  as  outsiae  counsel  to  assist  in  the  investigation  and 
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Tucker  Alan  Inc.  as  forensic  accountants  to  provide  financial  and  economtc-. 
analysis  support.  | 


II.         EXTENT  OF  INVESTIGATION  TO  DATE.  i 

Pursuant  to  the  Order  of  Investigation,  over  350  boxes  of  documentsi 
frngx  the  follnwing  snurcps  have  been  rnllerterl  and  examined-       ; 


Records  of  Madison  Guaranty  and  Madison  Financial    | 
Records  of  the  Office  of  Thrift  Supervision  \    \ 

Records  of  the  Federal  Home  Loan  Bank  Board 
Reports  of  Borod  i  Muggins  and  Gerrish  &  McCreary 
Aetna  Life  &  Casualty  Company 
Arkansas  Securities  Department 

Citizens  Bank  of  Jbnesboro  

William  Jefferson  Clinton  and  Hillary  Rodham  Clinton/    j 
First  Commercial  Bank  / 

First  National  Banllc  of  Wynne  (fka  Bank  of  Cherry  Valley) 
FtfSt-Gzafka-Matiortal  Bank  (fka-Sitgens-BantroTFiippin) 
J.  W.  Fulbnght  ' 

Madison  Bank  and  Trust  j 

McCartney,  Manning,  McDonald  &  Guinn,  inc.  j 

mes  B.  McDoogal 


U 


Meadors  &  Adams 

Mitchell,  Williams,  Selig  &  Tucker 

Rose  Law  Firm 

Searcy  County  Bank 

Secunty  Bank  of  Paragould 

Stephens  Security  Bank 

Stogniew  &  Associates 

Virginia  Surety  Co.,  Inc. 

Worthen  Bank 

Betsy  Wnght,  Wexler  Group 


In  addition,  Jordan  &  Keys  obtained  other  documents  from  additional  ■ 


witnesses. 


I     Beyond  the  sources  of~ documents  listed  above,  the  following  individuals 
have  produced  document^ither^y-^oluntary  production  or  by^subpoena: 


Lisa  Aunspaugh 
George  Betts     ^- 
Jim  Clark 
Steohen  Cuffman 
Harrv  Don  Denton 


Pnvileged 
Confidential 


-2- 


Attomey-Clisnt  Pnvilege 
Attorneys'  Work  Product 


819 


Mary  Freeman 
Sarah  Hawkins 
Larry  Kuca 
Sheffield  Nelsoo- 


n 


10.  Dean  Paul 

1 1 .  George  N.  Plastiras 

12.  R.  D.  Randolph 

-45: Sue  Strayhom       i— 


A  number  of  other  witnesses  have  responded  that  they  either  retained  no 
documents  pertinent  to  the  investigation  or  had  previously  turned  over  theiri 
documents  to  the  Office  of  the  Independent  Counsel  without  retaining  copies. 

In  March  1 994,  the  RTC  moved!  for  production  of  documents  in  the 
hands  of  the  Independent  Counsel.   The  motion  requested  Madison  Guaranty 
documents  and  the  Quapaw  Title  Company  records  formerly  in  the  possession 
of  the  RTC  that  had  passed  to  Cfentralj  Bank  &  Trust,  which  purchased  much  of 
Madison  Guaranty.  That  motion  was  granted  and  an  agreed  order  was  entered 
?riMay  25,  1994.   A  similar  motion  was  filed  on  October  4,  1994,  se§i«ng   i 
documents  wnicn  nad  been  tumed  over  to  independent  uounsei  DyvariousI 
witnesses.   On  November  2.  1 994,  an  order  was  entered  allowing  the  RTC  to 
obtain  those  documents. 


I  he  H I  u  has  issued  administrative  subpoenas  tor  documerf 
combination  of  documents  and  testimony  as  follows: 


u 


Aetna  Life  &  Casualty  Company 

George  Betts 

R.  J.  Brown 

Citizens  Bank  of  Jonesboro 

William  Jefferson  Clinto'-  ^nd  Hillary  Rodha 

Bonnie  Crocheron 

Stephen  Cuffman 

any  Don  Denton  ^ 

First  Commercial  Bank  \ 

First^ational  Bank  of  Wynne  (fka  Bank  of  Cherry  Valley) 
First^pzarks  National  Bank  (fka  Citizens  Bank  of  Flippin) 
Mary  Freeman^  / 

J.  W.  Fufcright 
Eugene  Pat  Harris 
Sarah  Hawkins 
John  Latham 

Madison  Bank  &  Trust  ^ 

McCartney,  Manning,  McDonald  &-Guinri^Jnc 
Mitchell,  Williams,  Selig  &  Tucker 
O  Jim  McDougal 


.\ 
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n 


Susan  McOougal 
Meadors  &  Adams 
Sheffield  Nelson 
Dean  Paul 


/     ! 


Charles  Peacock 
Peoples  Bank  &  Trust 
George  N.  Plastiras 

-^uJaskJ-Bank , 

R.  D.  Randolph 
Rose  Law  Firm  I 
Savers  Savings  I  I 
Security  Bank  of  Paragoiild 
Stephens  Security  Bank  | 
Jim  Guy  Tucker  I  { 
Union  National  Bank  ' 
Virginia  Surety  i  j 
Worthen  Bank  &  Trust  ! 
Betsy  Wright  i         j 


u 


/  I 


111  addition,  documents  were  obtained  from  other  sources: 


u 


RTC  criminal  referrals 

Documents  from  other  sources  assembled  by  PM&S 
"FDIC  Reports  of  Exammatrc 


Records  of  Ingersoll  &  Bloch 
Records  of  litigation  between  Madison  Guaranty  and  Bill  Henley 
Records  of  Meux  v.  Earth  Movers  ' — ! 

Records  of  Newgent,  et  al.  v  Great  Southern  Land  Co.  et  al. 
Records  of  United  States  v.  James  B.  McDougal 


conducted. 


The 


Forty-five  depositions  and  interviews  of  individuals" 
witnesses  are: 


Lisa  Aunspaugh 
Labette  Baka 
George  Betts 
KaVen  Bhiton 
Gary  Bunch 
Paul  Castleberry^ 
Andrew  Cla 
Jim  Clark 
Bonnie  Crocheron 
Betty  Crum 
Steve  Cuffman 
Harry  Don  Denton 
Vernon  Dutton 
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u 


Jack  Files 
Davis  Fitzhugh 
Mary  Freeman 
Marshall  Grant 


Eugene  Pat  Hams 
Sarah  Hawkins 
Pat  Heritage 
Webster  Hubbell 


u 


Charies  James 
Robert  Keller 
Paul  Kerr 
Larry  Kuca 
James  McOougai 
Susan  McOougai 
Lisa  McEntIre 
Steve  Paar 
Dean  Paul 
Robert  Palmer 
George  N.  Plastiras 

Lisa  Ragtin ' — 

R.  D.  Randolph 
John  Seiig 
Barbara  Spears 
-dames  B.  'Breek'-Speed-W- 
Sue  Strayhom 
Tom  Tanner 
R.  David  Thomas,  Jr. 
Thomas  P.  Thrash 
Tommy  Trantham 
Chris  Wade 
Seth  Ward 
Bob  Wilson 
Greg  Young 

Of  these\vitn^sses.  the  McDougais  declined  to  answer  questions,  invoking  the 
Fifth  Amendment>.Wade  consented  to  an  initial  interview  but  refused  a  second 
interview,  invoking  tke  Fifth  Amendment.  /  ! 

i  ^     ^\  /  ; 

I     Interrogatories  were  served  on  William  J.  and  Hillary  R.  Cliriton  and 
Christopher  Wade.  The^lintons^answered  the  interrogatorie^'ropounded  io 
thern.  Wade  has  not  answered  his  irTtemjgatories^Jnitiaf/'he  indicated  through 
counsel  that  he  would  submit  to  anjnterview.   Later,  after  he  became  y/ 
dissatisfied  with  his  plea  arrangements  and  sentencing,  he  indicated^through 
counsel  that  he  would  invoke  the  Fifth  Amendnrient. 


\    ' 
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As  a  result  of  this  investigation,  several  reports  were  prepared  detaffing 
findings.   These  reports  are:  / 


Madison  Guaranty  Sriviags  &  Loan  and  Whitewatet. — - 
Development  Company,  Inc..  A  Preliminary  Report  to 
the  Resolution  Trust  Corporation  (Apr.  24,  1995). 


Madison  Guaranty  Sa  vings-&- 

Development  Company,  Inc.,  A  Supplemental  Report 

to  the  Resolution  Trust  Corporation  (Dec.  13,  1995). 

I         i 
A  Report  on  Certain  Real  Estate  Loans  and 

Investments  Made  by  Madison  Guaranty  Savings  & 

Loan  and  Related  Entities  (Dec.  19,  1995). 

A  Report  on  the  Representation  of  Madison 
Guaranty  Savings  <S  Loan  by  the  Rose  Law  Firm 
(Dec.  28,  1995).      i         , 


~o A  Report  an  the  Rose  Law-Firm's  Conduct  of '  \ 

Accounting  Malpractice  Litigation  Pertaining  to  \ 

Madison  Guaranty  Savings  &  Loan  (Dec.  28,  1995).  j 

^ In  addition,  co-counsel  (Jot^aTr8rK5y5)~aiTd~lTrcrTawyer5-trandled  other 

/  parts  of  the  investigation  and  issued  reports  of  their  own  covering  topics  such 
/     as  other  real  estate  loans  and  investments,  check  kiting  and  the  representation 
— '     of  Madison  Guaranty  by  the  law  firm  of  Mitchell,  Williams,  Selig  &  Tucker — 1 


HISTORICAL  BACKGROUND  -  MADlSOlTGUARANTY 
SAVINGS  AND  LOAN. 

The  regulatory  history. 

Jn" October  1980,  Jim  and  Susan  McDougal  acquired  control  of  a 
commercial ^nk.  Madison  Bank  &  Trust  Company  ("Madison  Bank"),  formerly 
known  m^e  Bank  of^Kingston.  Jim  McDougal  soon  became  disenchanted  | 
with  Maaison  Bank  because,  as  a  commercial  bank,  it  did  not  provide  a  vehicle 
through  which  he  could  invesMo  real  estate.   Changes  in  the  lai«/meant  that  a 
savings  and  loan  associa^on  couicf^e  such  a  vehicle.       ^^  I 

I  ^.  / 

I     Li  January  1982,  the  McDougals  purchased  an  interest  in  Woodcaff 

County  Savings  and  Loan  Association^  which  they  later  renamed  Madison 

Guaranty  Savings  &  Loan.    Much  of  the  acquisitioji  was  financedoy  bank 

'Icansi^is  "r.zrt  been  the  McDcugals'  acju.siticn  cf  Madiscn  Bank.   With  these 
two~acquisJtions,  McDougal  took  on  more  than  a  half  million  dollars  of  personal 
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debt.   Madison  Bank  and  Madison  Guaranty  did  not  earn  enough  to  sen/ice  that 
debt,  which  increasingly  burdened  the  McDougals.  The  McDougals'  cash-flow 
\   problems  came  to  a  head  between  1984  and  1986.  /     j 

At  acquisition,  Madison  Guaranty  was  a  small  traditional  rural  savingjs 
and  loan  on  the  brink  of  failure.   McDougal  once  said  that  the  Association's 
losses  at  acquisition  would  have  exhausted  its  net  worth  within  four  months. 
Mrpnngal'R  rpspnn.sp  was  an  attempt  tn  grow  thg  thrift  niii  n«  it^  i^tY^hlom^     |n 
/me  first  full  year  of  McDougal's  tenura,  Madison  Guaranty's  totalassets  grew 
from  $6.6  million  (at  December  31,  1982)  to  $17.0  million  (at  December^31^ 
1983).   To  achieve  this  asset  growth,  Madison  Guaranty  initially  relied  heavily 
on  costly  brokered  deposits.   By  iand  Ikrge,  Madison  Guaranty  used  its  new 
deposits  to  invest  in  real  estaie  l6ans  ($8.5  million  at  December  31,  1983)  and 
to  invest  in  Madison  Financial's  projects  ($1.2  million  at  December  31,  1983). 

Many  of  the  direct  investments  were  investments  in  real  estate 
acquisition  and  development  projects  made  through  a  newly  created  service 
corporation,  Madison  Financial  Corporation  ("Madison  Rnancial"),  which/    < 
Madison  Guaranty  formed  in  February]  1 982.   Madison  Financial  participated  in 
reat  estate  development-projects-  both  in-Arteansas-and  as  distant-as^e 
Campobello  project  in  New  Brunswick,  Canada.  These  projects  followed  a  i 
pattern  established  by  McDougal  back  in  the  1970s.   Typrcally,  McDougal  would 
locate  tracts  of  land  near  lakes  or  streams,  buy  these  tracts  at  a  low  price, 
subdivide  the  property  and  sell  lots-as-vacatiofrx3r^ett^emen^home-4Q^s  on  an 
/^installment  basis,  taking  notes  in  retum.  \     i 

For  the  most  part,  Madison  Guaranty  financed  Madison  Financial's 

activities.   Frequently  Madison  Guaranty's  aggtjgate  investment  in  Madison 
Financial  exceeded  the  limits  imposed  by  Ari<ansas  laW.   Madison  Financial 
maintained  a  checking  account  at  Madison  Guaranty^^whichjs^as  regulariy 
bverdrawn.   In  time,  the  negative  balances  grew  so  large-ttiat  mfe-^alance 
shoWn  on  monthly  statements  started  with  a  comma;  There  was  no^sufficient 
room  ohsthe  statement  to  show  a  seven-figure  negative  number^^Ultimately, 
Madison  Guaranty  simply  deemed  the  overdraft  an  additional  investment."^  By 
thattpoint>Jt  exceeded  $2  millkjn.  \  \ 

i      \\  • 

I     As  Madison  Gbaranty  moved  into  real  estate  loans  and  investments, 
payments  to  affiliates  of  McDougal  and  payments  between  and  arriong  various 
realj  estate  projects  grew.   Relatively  large  commissions  typically/were  paid  to 
Susan  McDougal  or  her  t^others^a^3ong  others.   Lots  often  we're  sold  to   / 
McDougal's  business  associates  in  transactionsJuilyJinanced  by  Madison/ 
Guaranty.   In  addition,  money  often  moved  between  and  among  seeoTipgly 
unrelated  entities  and  ventures.        ^   -^^  ^^ 

-^        -in  January  1984.  the  FHLSB  _tarteJ  a  speciaTlimited  axarr.inaticn  cf 
Ma^ison^uaranty.   The  report  of  examination  sent  to  Madison  Guaranty's 
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; — \      Board  of  Directors  on  June  1 ,  1 984  was  sharply  cntical  of  the  Associationr- 
\     Noting  that  scheduled  items  were  almost  double  the  association's  net  worth,  it 
stated  that  "[tjhe  viability  of  the  institution  is  jeopardized  through  the  institution's 
sunent  investment  and  lending  practices  in  real  estate  development-projects . " 
It  also  noted  improper  recognition  of  substantial  profits  from  real  estate  sales. 
The  examiners  determined  that  approximately  $565,000  of  gains  recognized  by 
Madison  Financial  on  the  sale  of  real  estate  were  improper.   Adjusting 
M^(i\Knn'<^  hnnk.t;  hy  that  amniint  wntild  havp  mnrp  than  PliminatefTthp  net 
worth  of  the  institution:    It  would  have  created  a  capital  deficit  of  STO^O.   The 
relevant  accounting  issue  under  12  C.F.R.  §  563.23-1  (f)(3)-(4)  (1984)'  was 
remediable,  however,  and  management  made  changes  that  it  contended! 
allowed  it  to  recognize  the  profits  despite  the  cnticism.  ' 


The  report  of  examination  also  noted  loan  underwriting  and  documenta- 
tion problems;  poor  appraisal  practices;  loans  to  affiliates;  excessive 
concentration  in  real  estate  development  projects;  loans  to  borrowers  without 
equity;  over-reliance  on  brokered  deposits;  violations  of  regulations;  poor) 
records,  systems  and  controls;  and  inexperienced  management.    In  response, 
management  filed  a  plan  for  addressing  most  of  these  deficiencies;  for^the  most 
part;  the  FULBB  UeemecHhts-plan  satisfactory: "^ 

The  1984  examination  led  to  a  supervisory  agreement,  to  which  Madison 
Guaranty's  Board  of  Directors  consented  in  July  1984.   The  supervisory 
greement  lequiied  cumpliance-witfr-net-worth^and-afftiiated-party-tFacisaction 
regulations,  and  better  policies  and  procedures. 

In  October  1984,  Jim  and  Susan  McDougal  resigned  as  directors  and 
officers  of  Madison  Guaranty.   They  remained  majority  shareholders;  Jim 
McDougal  remained  chairman  and  president  of  Madison  Financial  until  July 
1986;  and  by  most  accounts  other  than  his  own  Jim:^^cDouga[  continued  to 
dominate  Madison  Guaranty. 


,.,^March  1986,  the  FHLBB  began  another  examination  of  Madison 
Guaranty .^"^e  problems  recognized  in  the  1984  report  of  examination  not  only 
remained  but^ad  become  much  worse.   On  June  19,  1986.  the  FHLBB  wrote 
to  the  Boar^of  Directors  of  Madison  Guaran^/  to  report  on  its  intenm  findings. 
This  letter  alleged  a  violation  of  the  July  19,  1984  supervisory  agreement  and 
noted  Madison  Guaranty's. continued  failure  to  comply  with  the  FHLBB's  net 
worth  requirements.    ~^         ^   , 


/ 


1      y    This  regulation  limited  the  recognition  of  gains  on  sales  of  real  estate  owned  by  a  thrift. 
The  subsections  cited  permitted  current  recognition  of  the  gain  on  a. seller-financed  transaction 
"only^  ;he  lean  was  secured  Sy  a  iirst  .len  on  ;he  prcperry,  ccnicrmec  to  all  t^e  FHLBB'- 
regulations  for  such  loans  (12  C.F.R.  §  545.6,  et  seq.)  and  did  not  involve  "preferential  loan 
te.ms.' 
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On  July  11.  1986.  the  FHLBB  called  Madison  Guaranty's  Board  of  — 
Directors  to  a  meeting  in  Dallas.   The  airectors  were  instructed  to  remove  Jim 
^McDougal  as  chaimian  and  president  of  Madison  Financial  (he  had  resigned  his 

3idisoaJ3uaraotvu>facesJnaS84>-and-JohnJ_atbanx-as-chairoaan-of-f^adison 
Guaranty.   McDougal  and  Latham  resigned.   A  month  later,  the  FHLBB  entered 
a  cease  and  desist  order  ("C&D")  against  Madison  Guaranty.   Shortly 
thereafter,  the  FHLBB  undertook  a  special  limited  examination  to  determine! 
iranty's  now  management  had  cemptie4-wrttutie  C&D: 
''The  report  determined  that  new  management  was  attempting  to  complyswith  the 
C&D  but  had  not  complied  in  all  ijespects  and  was  paying  itself  excessive 
compensation.  j         j  1    I 

Between  1984  and  1986.  Madison  Guaranty  was  audited  by  Frost  & 
Company.   In  July  1 986,  Frost  &  Company  was  replaced  by  the  accounting  firm 
now  known  as  KPMG  Peat  Manvick.   By  May  1987,  KPMG  Peak  Manwick  had 
concluded  that  the  financial  statements  for  1 985  audited  by  Frost  &  Comply 
materially  misstated  Madison  Guaranty's  financial  condition.   As  restated  by] 
KPMG  Peat  Marwick  in  an  audit  report!  issued  May  22.  1 987,  Madison    /     j 
auaranty's  financial  statements  for  1 985  showed  a  regulatory  net  wortty  of 


negalive  W./b  miinciTra5~of'tr€CBmber"3TrT985rThus,  after  The  issuance  of 
KPMG  Peat  Marwick's  audit  report  in  May  1987,  Madison  Guaranty  was  known 
to  be  insolvent.  ! 

e  l-HL&B  Old  not  taKe  over  Madison  Guaranty  until  FebTnaryk1989i  in 
large  part  because  the  Federal  Savings  and  Loan  Insurance  Corporation 
("FSLiC")  lacked  the  money  needed  to  take  over  all  failed  thnfts,  and  many 
other  institutions  presented  worse  problems  and  larger  losses.   On  Febmaty  28, 
1989,  the  FHLBB  found  that  Madison  Guaranty  was  insolvent  and  that  grounds 
existed  to  appoint  FSLIC  Madison  Guaranty's  conservator.   After  the  enactment 

I   \of  FiRREA,  the  RTC  succeeded  FSLIC  as  Madison  Guarantyis^onservator. 

I         Oa^Jovember  30,  1989,  the  Offi^'  of  Thrift  Supervision  placed  Madison 
Guaf'anty  in  receivership  and  appointed  the  RTC  receiver.        n  \ 


iN 


nalysis  of  Madison  Guaranty's  failure. 


This  section  presents  a  financial  analysis,  prepared  by  Tucker  Alan  Inc.. 
of  the  failure  of  Madison  Guaranty.   This  analysis  is  based  pnmarily/  on  the 
annual  audited  financial  statements  of  Madison  Guaranty  from  December  31 , 
1982  through  December  31,  1987,^  and  the  1984  and  1986  FHLBB  reports  of 


examination.  ^^         ""^--^  ^ 


/ 


2       I     The  1982  and  1983  financial  statements  were  audited  by  Deloitte  Haskins, A' Sells.  The 
1984 '^and  1985  financial  statements  were  audited  by  Frost  &  Company.   Fro^st-S'Co.  also 
prepared  the  Clintons'  personal  tax  returns  from  1978  throUgn-i983r-KPWG  Peat  f^anwick 
audiiea  Madison  Guaranty  s  1986  and  1387  financ:ai  statements,  as  weil  as  tr.e  r.te.'irn  pence 
ending  June  30,  1986.   KPMG  Peat  Marwick  also  re-audited  the  1985  financial  statements  and 
made  substantial  modifications  to  Frost  &  Company's  work. 
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1.        Summary. 


Madison  Guaranty  grew  rapidly  with  little  capital.  Total 
a<^«;pt<;  inrrpa<;pH  frnm  $fi  fi  millinn  as  nf  Rprprnhpr  .'U-:^ 
1982  to  $17.0  million  by  December  31,  1983,  $49.0  million 
by  December  31,  1984  and  $109.7  million  by  December  31, 
1985.   Madison  Guaranty  had  very  little  capital  or  loan  loss 

bsof^losses.   By  December  31,  1985^—,.^ 
according  to  Frost  &  Company,  Madison  Guaranty  had  just 
$1,841,905  of  regulatoryi  capital  (1.9%  of  deposits)  and      \ 
$150,000  of  loan  loss  reserves.  \ 


Madison  Guaranty's  "core"  operations  were 
unprofitable.   Initially  gnDwth  was  funded  by  high- 
cost,  short-term  brokered  deposits.   As  Madison 
Guaranty  grew,  it  did  no(  generate  enough  of  an 
interest  margin  to  cover  substantially  increasing 
operating  expenses.^  This  alone  (even  without 
loss-causing  real  estate  investments)  could  have 
"caused  Madison  Guaranty's  failure  suuri  after  it  wat 
acquired  by  McDougal. 


Madison  Guaranty  was  dependent  on  profits 
booked  on  sales  ofTeal  estate.  Madison  Gua 
recognized  $1 ,978,383  in  gains  from  the  sale  of  real 
estate  in  1 983  and  1 984.   Madison  Guaranty's 
regulatory  net  worth  was  just  $700,000  by 
December  31,  1984.   Without  these  real  estate 
gains,  Madison  Guaranty's  net  worth  vy_ouild  have 
been  negative  $1 ,278,383  by  the  end  of  1 


Madison  Financial's  real  estate  projects 
ultimately  lost  substantial  sums  of  money. 

Madison  Financial's  first  big  real  estate  project 

aple  Creek)  ultimately  caused  a  principal  loss  of 
approximately  $3.1  million  to  Madison  Guaranty. 
Later  projects,  including  Castle  Grande,  Campobello  /' 
and  six  other^eal  estate  developments,  ultimately 
caused  more  principal  losses  totaling  approximately 


3  Interest  margin  is  the  lifebloodof.a  sound  thntt;  it  "pays  trie  bills."   interest  mafgin  is  the 

difference  between  interest  income  eamed  on  loans  and  investments  and  interest  expense 
incurred  from  deposits  and  other  borrowings.   "Core"  operations  are  the  nonnarand  recurnng 
functions  of  the  thnft  and  generally  include  the  'nterest  margin-and-reoTrnng  sources  of  fee 
"Income  (Such  as  normal  customer  service  charges)  less  normal  operating  exoenses     Core 
operations  exclude  income  f-irces  that  are  dependent  on  business  cycles  (such  as  loan  lees) 
or  are  nonrecurring,  such  as  i,^ins  on  sales  of  assets  such  as  loans,  investments  or  real  estate. 
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$6.6  million/  These  losses  added  to  Madison 
Guaranty's  insolvency. 

Whitewater  did  not  meaninqfuily  contribute  to 
Madison  Guaranty's  failure.   As  discussed  in  the 
reports  on  Whitewater,  at  most  $88,022  in  funds 
traceable  to  Madison  Guaranty  was  deposited  into 
Whitftwater.    TTlis  did  not  cause  Madison  Guaranty's 


.  failure;  that  was  caused  by  the  much  more 
substantial  problems  sunpmarized  above  and 
discussed  in  further  detail  below. 


2.         1982:   The  first  year  of  McDouqal  control. 

j         j 
At  the  beginning  of  1982,  Madison  Guaranty  had  total  assets  of 
$3,873,310  and  capital  for  financial  reporting  purposes  of  $74,473.   By  the  end 
of  1982,  total  assets  had  grown  tlo  $6,595,244,  and  capital  for  financial  reporting 
purposes  was  $83,817.  i         I  /     i 

In  1902.  Madison  Guaranty  lost'-S95T656:— Sontributing  to  thatToss  was  a 
$101,882  negative  interest  margin.    In  all  the  years  of  McDougal  control,  poor 
interest  margins  were  a  chronic  financial  problem;  this  greatly  contributed  to 
Madison  Guaranty's  failure. 


3.         1983-1984:    Rapid  growth  and  questionable  profits.    ^ 

Madison  Guaranty's  total  assets  grew  to  $17,059,979  by  the  end  oj_ 
1 983.   This  represented  a  large  increase  but  it  seems  almost  modest  compared 
to  what  was  to  occur  thereafter.    By  the  end  of  1984,  Madison  Guaranty's  total 
assets  had  grown  to  $48,961,154.    in  1983  and  1 984rTittie-was  done  to  provide 
d  build  reserves  for  the  risk  inhere^*  in  Madison  GuaracVs  rapid  loan  growth 
an^^velopment  risk  (real  estate  investments).   As  of  December  3l>4984, 
Mad|soTvGuaranty  had  a  total  loan  loss  reserve  of  just  $75,000.\^        \ 

Jison-^Guaranty  reported  profits  of  $117,127  in  1983.   Within  the 
revenues  ttiat  generated  that  profit  were  gains  on  the  sale  of  real  estate  totaling 
$1,000,068. 


/ 

/ 
Losses  descnbed  in  this  section-are  denved  from  damages  calculations  prepared  by 
RTC;  Investigations.  The  calculations  include  cash  investment  losses  consisting  of,urirecovered 
acquisition  and  development  costs  and  related  loan  losses;  prejudgment  interesrand  other  lost 
opportunity  earnings  components  have  been  exc/uderf^On-thiS-basis^pnncipal  losses  are 
'"-estimated  as  of  July  1395  as  follows:    Maple  C.eek.  So.',  million:  Castle  Grande.  T:. 051. 207: 
Campbbellor$2,934,452;  Bnttany  Point,  $259,374:  Lake  Faircrest,  $677,200;  Greentree  Farms. 
5105,911;  Fair  Oaks,  $404,143;  Gold  Mine  Spnngs.  $262,390;  and  Eden  Park,  $483,796. 
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Madison  Guaranty  reported  a  loss  of  $74,046  in  1984  and  had  virtually 
no  interest  margin,  just  $48,047.   This  loss  would  have  been  substantially  ; 
greater  but  for  $978,315  of  gains  on  sale  of  real  estate  recognized  dunng  the 
^eac —^ 

Thus,  during  the  two-year  period  ending  December  31 ,  1 984,  Madison 
Guaranty  recognized  net  income  of  just  $43,081.   Without  the  real  estate  sales 
3tofits  of  $1,978,383  described  above pMadisoo-Guaranty-woulxliiaye  lost  i 
$1,935,302.^  This  would  have  substantially  more  than  absorbed  its  re^latbry 
capital,  reported  to  be  $700,000  !as  of  December  31 ,  1984.  \     i 

i  u 

Real  estate  profits  in  1 983  and  1 984  masked  the  explosion  of  Madison 
Guaranty's  operating  expenses.  iDuririg  McDougal's  first  year  of  control,  1982. 
the  thrift  incurred  just  $213,984  of  operating  expenses,  including  an  incredibly 
low  $86,793  of  compensation  cost.    \x{  1983,  operating  costs  increased  to 
$990,523  (including  $375,175  in  compensation  expense).   Operating  costs_in 
1984  increased  even  further  to  $J1 ,554,589  (including  $578,633  in  compensation 
expense).   Of  total  operating  costs  in  1983  and  1984,  approximately  one-half 

was  spent  by  Madison  Financial:!  $524,730  in  1983  and  $721,247  in  1984.; 

^-- 1         I -^        [ 

From  an  accounting  and  regulatory  point  of  view,  the  real  estate  profits 
presented  ^o  miiiiliMm:  ngwonLU  ncaQnitton  Issubs  snd  Qjss  conlihoency 

issues.  The  revenue  recognition  issues  (mentioned  above)  centered  on  the  fact 
that  Madison  Guaranty  financed  nearly  alt  of  MadisorrFii lai njial's  realestate 
sales,  many  of  which  were  to  friends  and  insiders  who  put  up  no  real  equity  of 
their  own.®  The  loss  contingency  issues  centered  on  the  failure  of  Madison 
Guaranty  and  its  audits  to  recognize  losses  once  its  real  estate  projects  began 
to  tum  sour. 

Without  its  reported  profits  on  real  estate  saleiTMadison  Guaranty  was 
irvsolvent  by  December  31,  1983.    Reported  regulatory  net^ortfi^^at^that  time 
was^st  $354,994,  bolstered  by  real  estate  profits  of  $1 ,000,068.   WiHoout 
these  profits,  regulatory  net  worth  would  have  been  a  negative  $645,074. 
Became  Madison  Guaranty's  core  operations  were  substantially  unprofitable, 
only  newN:apitaJ^infusions  or  other  business  opportunities  would  have  restored 
Madison  Guaranty-to  solvency.   That  never  happened.  ', 


1  \^ 

5     I      This  calculation  is  an  approximation.   It  is~possible-that  certain  incremental  expenses 
migljit  not  have  been  incurred  absent  those  sales  (e.g.,  legitimate  sales  commissions)/'or  that 
management  might  have  controlled  certain  expenses  had  it  not  been  for  these  reaJ^estate 
profits.   Even  so,  the  financial  impact  would  stiif  have  been  substantial.        ^-^ 


~o-~-.^^^  There  were  other  issues  as  well.  Prcject  cost  accounting  often  was  artjitrar/.  Large 
commissionsywere  paid  to  fnends  and  insiders.  Contracts  were  awarded  without  any  senous 
bidding  or  negotiation  over  pnce. 
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1985:    More  rapid  growth  and  more  large  reported  real  "j 
estate  profits.  / 

/'      I 
ladJsoo-GtjafantyVt€tal-assets-grew-from-$4Sv96V54^aMhe  end  of 
1984  to  $109,680,561  at  the  end  of  1985.    Madison  Guaranty  reported  net '. 
income  of  $829,614  in  1985.    Included  in  gross  income  was  $1,857,684  from 
the  sale  of  real  estate.   Without  that  income,  Madison  Guaranty  would  have  lost 
than  51  mtiitof 


Once  again,  Madison  Guaranty;  had  a  thin  net  interest  margin,  just  70 
basis  points,  or  $460,513.   This  compares  to  operating  expenses  that  had_ 
grown  from  $1,554,589  in  1984  tb  $2,826,278  in  1985  (including  $1,231,606  in 
compensation).   Thus,  Madison  Guaranty's  core  operations  continued  to  be 
substantially  unprofitable.   Even  with  the  substantial  real  estate  development 
profits  recognized  by  the  institution,  Mladison  Guaranty's  reported  regulatory  net 
worth  of  $1,841,905  was  below  its  minimum  requirement  of  $3,691,000,  as. 
reported  in  its  December  31,  1985  financial  statements  audited  by  Frost  & 
Company.  i         | 


Between  Mcuougais  acquisition  ana  uecemoer  3i,  lyss,  Madison  ! 
Guaranty  reported  jjrofits  on  the  sale  of  real  estate  of  S3.836.D67.  This      . 
^        ^onyams  To  aggregaTe-t^^orted  net  TncflBW  JQr4M»  wma  pe:iod  f1 982  throu^ 
I  1985)  of  $777,039.   These  profits  were  derived  from  projects  that  ultimately 

Suited  in  losses  to  Madison  Guaranty  of  approximately  $9.3  milliorrr^ln  future 
years,  Madison  Guaranty  would  have  to  recognize  $13.1  million  in  losses  to 
turn  these  $3.8  million  in  gains  into  $9.3  million  in  losses.   That  process  did  not 
begin,  however,  until  after  the  replacement  of  Frost  &  Company  in  1986.' — ' 

As  noted,  Madison  Guaranty  rep-^fled  net  incomeof  $829,614  for  the 
^ear  ended  December  31,  1985.    Frost  &  Company-agreed^with  that  number 
and  issued  an  unaualified  opinion.   After  FHLBB  exaniin^rs^iscoVered  that 
Frosts  Company's  engagement  partner  had  borrowed  money^from  Madison 
Guacanty, during  the  engagement.  KPMG  Peat  Marwick  was  hired  to  perform 
the  |1986  ai^idit.   As  part  of  its  services,  KPMG  Peat  Marwick  also  performed  its 
own  audrbof  Madison  Guaranty's  1985  financial  statements.    Its  conclusions 
were  quite  different-..  i  \ 

I     Instead  of  netNincome  of  $829,614,  KPMG  Peat  Marwick  concluded  that 
Madison  Guaranty  should  have  reported  a  net  loss  of  $5,188,7)3.   With  this* 
restjatement,  Madison  Guaranty's  Vegulatory  net  worth  becap:>e  a  negative  / 
$4,776,427,  approximately  $8,600,000  below-minimum'Capital  requirements. 
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n  5.         1986-1987:    More  losses.  H 

\  '  ^ 

I      \  Madison  Guaranty's  assets  did  not  grow  substantially  after  1 985!  Total 

'  assets-grew-marginally-<o-S144T€G6rG63-by-the-erHi-of-4986T-therrsh''rank  to 

I  $109,330,064  by  the  end  of  1987.  i 

j 

Madison  Guaranty  lost  $4,801,661  in  1986  and  $3,674,129  in  1987.' 

JThesc  losses  incloded  provisions  for  loan  and  real  estate  losses-totaling     | 

/^$3,902,375.   In  total,  KPMG  Peat  Man^^ick  required  $9,546,367  of  loss\      | 

/      provisions  and  gain  reversals  for  1985  tfirough  1987.  \    j 

Madison  Guaranty's  deficit  regplatory  net  worth  at  December  31,  1987 
was  $12,186,000.   According  to  iRTC  Investigations,  later  loan  and  real  estate 
losses  when  combined  with  operating  and  liquidation  costs  would  ultimately 
increase  this  deficit  to  approximately  $60  million. 


n 


rt 


From  an  economic  point  of  view,  Madisoa  iiMaranty's  failure  was  the 
result  of  almost  no  caoital  and  reserves,  thin  interest  margins  and  substantially 
jjnp«adWH(*Dei«  operations  combined  with  unsuccessful  real  estate,^ecuiation 
and^  questionaoie  payments  to  insiders!    I  he  Mcuougais'  real  estate  activities 
were  gambles  resulting  from  the  need  to  find  income  to  mask  the  thnft's  oafs 
probtems  while  at  3^ -same  time  funding  the  money  they  paid  to  their  retetives, 
insiders  and  themselves.   The  gamble  failed,  but  by  the  time  it  did.  the  deficit  at 

adison  Guaranty  had  grown  from  a  tew  hundred  thousand  doIIarSin.  1 982  to 
approximately  $60  million  today.  \     ! 


IV.        RESULTS  OF  THE  INVESTIGATION. 

The  results  of  the  investigation  are  set  forth  irUheTive-r^orts  listed 
above  on  page  6.   Those  results  should  be  read  in  lighT^Jhe  reports' 
discussions  of  the  methodology  employed  in  this  investigatioh^nd  its\ 
limrtations.  \  \ 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  JANUARY  31,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:30  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Would  you  stand  for  the  purposes  of  taking  the  oath. 

[Whereupon,  Bobby  J.  Nash,  Director  of  Presidential  Personnel 
and  Assistant  to  the  President  of  the  United  States,  Former  Senior 
Executive  Assistant  for  Economic  Development,  Little  Rock,  Ar- 
kansas; and  Davis  Fitzhugh,  Former  Vice  President  of  Madison 
Guaranty  Savings  &  Loan,  Little  Rock,  Arkansas;  were  called  as 
witnesses  and,  having  first  been  duly  sworn,  were  examined  and 
testified  as  follows:] 

The  Chairman.  Let  me  first  of  all  thank  the  witnesses  for  being 
here.  Mr.  Nash  if  you  have  a  statement  that  you  would  like  to 
make  to  the  Committee,  we  would  be  very  pleased  to  receive  it. 

SWORN  TESTIMONY  OF  BOBBY  J.  NASH 

DIRECTOR  OF  PRESIDENTIAL  PERSONNEL  AND 

ASSISTANT  TO  THE  PRESIDENT  OF  THE  UNITED  STATES 

FORMER  SENIOR  EXECUTIVE  ASSISTANT  FOR 

ECONOMIC  DEVELOPMENT,  LITTLE  ROCK,  ARKANSAS 

Mr.  Nash.  Senator,  I  do  not  have  a  statement.  I'll  be  very  happy 
to  answer  the  questions. 

The  Chairman.  Mr.  Fitzhugh,  if  you  have  an  opening  statement, 
we  would  be  very  pleased  to  receive  it. 

SWORN  TESTIMONY  OF  DAVIS  FITZHUGH 

FORMER  VICE  PRESIDENT  OF  MADISON  GUARANTY 

SAVINGS  &  LOAN,  LITTLE  ROCK,  ARKANSAS 

Mr.  Fitzhugh.  No,  sir,  I  have  no  statement. 
The  Chairman.  Why  don't  we  proceed  then.  We  have  two  panels 
today. 
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Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman.  Welcome. 

Mr.  Fitzhugh,  in  1985,  you  joined  Madison  Guaranty  Savings  & 
Loan? 

Mr.  Fitzhugh.  Yes,  that's  correct. 

Mr.  Chertoff.  You  have  to  pull  the  mike  a  little  bit  closer.  What 
was  your  job? 

Mr.  Fitzhugh.  I  was  primarily  in  real  estate  activities. 

Mr.  Chertoff.  Again,  let  me  just  ask  you  to  pull  the  mike  a  lit- 
tle closer. 

Mr.  Fitzhugh.  All  right. 

Mr.  Chertoff.  You  say  you  were  in  real  estate  activities.  Just 
briefly,  what  did  that  involve? 

Mr.  Fitzhugh.  Well,  Madison  was  in  the  process  of  renovating 
the  street  on  which  their  building  was  located,  South  Banks  Street. 
It  was  a  very  decrepit  part  of  town.  One  of  the  things  I  was  hired 
to  work  on  was  to  purchase  some  of  the  buildings  and  make  sure 
the  renovations  were  going  properly. 

Mr.  Chertoff.  Mr.  Fitzhugh,  were  you  aware  of  the  way  in 
which  Mr.  McDougal  was  raising  funds  within  the  savings  and  loan 
in  order  to  get  the  money  to  increase  the  capital  that  the  savings 
and  loan  had? 

Mr.  Fitzhugh.  The  main  thing  that  I  can  recall,  at  this  point  in 
time,  is  that  he  tried  to  solicit  large  CD's  from  people  say  age  60 
and  over. 

Mr.  Chertoff.  When  you  say  "CD's,"  do  you  mean  he  tried  to 
get  people  who  were  senior  citizens  to  buy  certificates  of  deposit  at 
the  savings  and  loan? 

Mr.  Fitzhugh.  Yes.  If  they  had  one  that  was  maturing,  roll  it 
over  or  in  one  way  or  another  attract  bulk  sums  of  money  from  sen- 
ior citizens. 

Mr.  Chertoff.  In  fact,  did  he  go  out  in  the  Rolls  Royce  and  drive 
some  of  these  senior  citizens  down  to  the  savings  and  loan  so  that 
they  could  sign  up  for  the  CD's? 

Mr.  Fitzhugh.  Well,  I  know  that  there  was  a  Bentley  that  was 
owned  by  the  savings  and  loan,  and  that  may  have  taken  place.  I'm 
not  entirely  sure,  but  it  was  at  least  talked  about. 

Mr.  Chertoff.  Were  you  also  aware  from  the  time  you  started 
to  work  at  the  savings  and  loan  that  Mr.  McDougal  knew  then- 
Governor  Clinton? 

Mr.  Fitzhugh.  I  did  not  know  that  when  I  joined  the  savings  and 
loan,  but  I  learned  that  afterwards,  yes. 

Mr.  Chertoff.  How  did  you  learn  that? 

Mr.  Fitzhugh.  Well,  I  guess  it  became  more  or  less  just  common 
knowledge  to  people  working  down  there. 

Mr.  Chertoff.  Were  you  present  when  Mr.  McDougal  had  phone 
conversations  with  Governor  Clinton? 

Mr.  Fitzhugh.  No,  sir. 

Mr.  Chertoff.  Did  you  see  Governor  Clinton  yourself? 

Mr.  Fitzhugh.  No,  sir,  not  in  the  savings  and  loan. 

Mr.  Chertoff.  Not  at  the  savings  and  loan,  but  it  was  common 
knowledge  within  the  savings  and  loan  that  he  had  a  relationship 
with  Governor  Clinton? 

Mr.  Fitzhugh.  Yes. 
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Mr.  Chertoff.  Are  you  familiar  with  a  deal  called  the  IDC  or 
the  Industrial  Development  Company  deal  that  was  carried  out  in 
the  fall  of  1985? 

Mr.  FiTZHUGH.  Yes,  I  am. 

Mr.  Chertoff.  Briefly,  and  there's  a  map  over  there  to  your 
right,  am  I  correct  that  this  deal  involved  property  that  was  on  the 
outskirts  of  Little  Rock  both  north  and  south  of  a  road  called  145th 
Street? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Mr.  Chertoff.  Very  briefly,  what  did  you  understand  was  the 
involvement  of  the  savings  and  loan  and  more  particularly  its  un- 
derlying investment  company,  Madison  Financial,  in  that  deal? 

Mr.  FiTZHUGH.  Well,  the  IDC  was  a  company  that  had  done  a  lot 
of  development  for  industrial  parks  in  the  Little  Rock  area,  and  I 
believe  at  the  time  their  main  parties  were  either  in  ill  health  or 
some  of  them  I  believe  had  recently  died.  So  I  believe  the  IDC  prop- 
erty, perhaps,  people  knew  it  was  on  the  market  or  just  assumed 
it  was  on  the  market.  My  understanding  is  that  Madison  purchased 
the  entire  assets  of  the  IDC;  and  that  included  some  of  this  prop- 
erty as  well  as  some  other  things  located  in  the  city  of  Little  Rock. 

Mr.  Chertoff.  So  your  understanding  was  that,  in  practical  ef- 
fect, what  Madison  did  was  purchased  all  of  this  tract  of  property 
being  sold  by  the  IDC;  right? 

Mr.  FiTZHUGH.  When  you  say  "in  practical  effect,"  I  think  there 
was  some  knowledge  that  Seth  Ward  was  involved  and  perhaps 
Seth  owned  part  and  Madison  owned  part.  I  think  there  was  a  dif- 
ferentiation between  who  technically  owned  what. 

Mr.  Chertoff.  Isn't  the  way  the  deal  went  down  that  Seth  Ward 
was  the  nominal  owner  or  the  straw  man  in  whose  name  the  north- 
ern part  of  the  property  was  purchased  and  Madison  Financial  took 
in  its  own  name  the  southern  part,  but  your  understanding  was 
that  in  reality  all  the  money  was  Madison's  money? 

Mr.  FiTZHUGH.  I  couldn't  honestly  say  I  understood  who  had  all 
the  money,  because  I  just  wasn't  really  privy  to  that  sort  of  thing, 
but  as  far  as  what  you  talked  about,  Seth  Ward  owning  the  north 
side  and  Madison  the  south,  that  was  my  understanding. 

Mr,  Chertoff.  And  your  understanding  was  that  the  actual  pur- 
chase was  split  that  way  because  Madison  needed  to  keep  the 
amount  of  property  or  the  amount  of  investment  in  its  own  name 
below  a  certain  amount  to  comply  with  State  regulations;  right? 

Mr.  FiTZHUGH.  Well,  I  knew  that  Madison  did  have  only  a  cer- 
tain amount  of  assets  that  could  be  placed  in  what  we  called  MFC, 
and  I  believe  that — or  I  was  told  that  was  one  of  the  reasons  that 
this  was  split  up  that  way,  but  that's  secondhand  knowledge  to  me. 

The  Chairman.  Who  told  you  that? 

Mr.  FiTZHUGH.  I  don't  know  that  anyone  necessarily  told  me 
that,  but  that  was  just  again  kind  of  common  knowledge  at  the 
savings  and  loan. 

The  Chairman.  It  was  common  knowledge? 

Mr.  FiTZHUGH.  It  was  to  me. 

The  Chairman.  So  Seth  Ward  really  was  the  nominal  holder  of 
these  properties  so  that  the  bank  would  not  be  in  violation  of  the 
law;  is  that  correct? 
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Mr.  FiTZHUGH.  No,  not  necessarily  that  part  of  it.  Simply  that  if 
I  had  any  dealings,  I  dealt  with  the  savings  and  loan.  I  never  dealt 
with  Seth  Ward  on  the  purchase  of  my  Levi  Strauss  building.  I 
never  dealt  with  Seth  Ward. 

The  Chairman.  OK,  good. 

Mr.  Chertoff.  Well,  let's  get  to  that.  Because  what  happened 
was  you  yourself  wound  up  becoming  the  purchaser  of  one  of  those 
pieces  of  property  in  the  northern  part  of — above  145th  Street;  is 
that  right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  Can  you  identify  for  us  using  the  numbers  on 
that  map  which  property  it  is? 

Mr.  FiTZHUGH.  Number  1. 

Mr.  Chertoff.  So  number  1  is  just  north  of  that  highway.  How 
did  you  come  to  be  a  buyer  of  that  piece  of  property?  Was  that 
known  as  the  Levi  Strauss  building? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  How  did  you  come  to  be  an  owner  of  the  Levi 
Strauss  building? 

Mr.  FiTZHUGH.  Well,  Mr.  McDougal  asked  me  to  come  up  into  his 
office  and  asked  me  if  I  had  a  real  estate  license.  And  at  the  time 
I  had  an  Arkansas  broker's  license  that  was  active,  and  I  replied 
yes.  I  was  then  in  one  way  or  another,  I  don't  know  if  I  was  told 
or  it  just  came  to  be  that  I  was  going  to  buy  that  building. 

Mr.  Chertoff.  You  didn't  look  to  buy  that  building;  right? 

Mr.  FiTZHUGH.  I  had  never  seen  the  building. 

Mr.  Chertoff.  You  didn't  see  the  building  before  you  bought  it? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  But  Mr.  McDougal  made  you  understand  that 
you  were  going  to  buy  the  building;  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  How  did  you  get  the  money  to  buy  the  building? 

Mr.  FiTZHUGH.  I  didn't  need  any  money  to  buy  the  building. 

Mr.  Chertoff.  That's  because  someone  let  you  have  the  money. 
Who  was  that? 

Mr.  FiTZHUGH.  Well,  the  reason  why  I  was  asked  if  I  had  an  Ar- 
kansas broker's  license  is  that  enabled  the  savings  and  loan  to  pay 
me  a  commission,  which  in  turn  became  the  downpayment;  and  the 
balance  of  the  money  was  loaned  to  me. 

Mr.  Chertoff.  It  was  loaned  to  you  by  Madison  Guaranty  Sav- 
ings &  Loan;  right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  So  just  to  make  sure  we  understand  the  deal,  Mr. 
McDougal  came  to  you  and  you  got  the  understanding  from  him 
that  you  were  going  to  buy  a  piece  of  property  you  had  never  seen 
before;  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  You  received  the  downpayment  because  he  gave 
you  a  real  estate  commission  on  the  sale  of  property  that  you  your- 
self were  buying;  right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  Then  the  purpose  of  getting  that  commission,  in 
fact,  the  amount  was  specifically  picked  in  order  to  give  you  the 
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money  to  use  as  the  downpayment  for  that  purchase  of  the  prop- 
erty; right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  And  then  the  balance  of  the  money  came  from  a 
loan  from  Madison  Guaranty  Savings  &  Loan? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  You  didn't  pull  any  money  out  of  your  pocket? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  It  wasn't  a  property  you  had  ever  seen  before? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  And  in  terms  of  carrying  the  cost  of  the  loan,  it 
was  supposed  to  be  carried  by  the  rent  being  generated  by  the 
building;  right? 

Mr.  FiTZHUGH.  That  was  the  idea. 

Mr.  Chertoff.  So  essentially  the  property  was  being  parked  or 
warehoused  with  you  at  Mr.  McDougal's  instructions? 

Mr.  FiTZHUGH.  That's  one  way  you  could  look  at  it.  Now,  of 
course,  you  may  ask  me  later,  it  was  a  nonrecourse  note.  If  you 
want  to  get  into  that  later,  we  can. 

Mr.  Chertoff.  I'm  about  to  get  to  that  right  now.  We've  estab- 
lished that  the  money  for  this  came  from  either  this  brokerage 
commission  Mr.  McDougal  had  you  paid  or  by  the  loan  which  Mr. 
McDougal's  savings  and  loan  let  you  have.  But  you,  I  guess,  pretty 
sensibly  didn't  want  to  be  personally  on  the  hook  for  this  trans- 
action; right? 

Mr.  FiTZHUGH.  I  would  not  under  any  circumstances  have  done 
it  without  a  nonrecourse  note. 

Mr.  Chertoff.  So  Mr.  McDougal  or  his  people  working  with  him 
agreed  that  in  getting  the  loan  from  the  savings  and  loan  for  the 
purchase  price  of  the  property,  it  would  be  nonrecourse,  which 
means  that  if  you  didn't 

The  Chairman.  Wait,  wait,  wait.  Let  him  tell  us. 

Mr.  Chertoff.  Tell  us  what  a  nonrecourse  note  is. 

Mr.  FiTZHUGH.  Nonrecourse,  in  the  simplest  of  terms,  means  that 
had  I  chosen  not  to  repay  the  bank  any  of  that  money  I  signed  the 
note  for,  then  they  could  come  and  take  that  property  from  me,  but 
other  than  that  I  would  not  have  to  pay  them  a  dime.  Their  only 
recourse  was  for  the  mortgage  on  that  property  and  that's  it. 

The  Chairman.  They  could  not  sue  you,  you  would  not  be  person- 
ally liable? 

Mr.  FiTZHUGH.  No  personal  liability  whatsoever. 

Mr.  Chertoff.  So  the  extent  of  what  the  bank  would  have  or  the 
savings  and  loan  would  have  if  you  didn't  make  the  payments  was 
they  could  go  and  reclaim  the  property. 

Mr.  FiTZHUGH.  Exactly. 

Mr.  Chertoff.  But  you  had  no  personal  liability  or  exposure? 

Mr.  FiTZHUGH.  None. 

Mr.  Chertoff.  So  basically,  the  savings  and  loan — the  downpay- 
ment came  from  the  commission  paid  by  Madison,  the  loan  for  the 
rest  of  the  purchase  came  from  Madison,  and  Madison  agreed  as 
part  of  this  arrangement  that  if  in  fact  the  loan  wasn't  repaid,  they 
wouldn't  go  against  you  personally,  they  would  only  go  back  and 
reclaim  the  property? 
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Mr.  FiTZHUGH.  That's  correct.  I  drafted  the  nonrecourse  language 
and  put  it  in  the  note  myself. 

Mr.  Chertoff.  And  they  signed  it? 

Mr.  FiTZHUGH.  Well,  they  agreed  to  it,  yes. 

Mr.  Chertoff.  Also,  there  was  supposed  to  be  an  appraisal  of 
some  sort  in  connection  with  this  property  that  I  think  someone  by 
the  name  of  Betts  made? 

Mr.  FiTZHUGH.  I  believe  that's  right. 

Mr.  Chertoff.  Who  is  Mr.  Betts? 

Mr.  FiTZHUGH.  All  I  know  is  that  he's  a  real  estate  appraiser.  I 
don't  know  that  I've  ever  met  the  man. 

Mr.  Chertoff.  Did  you  come  to  learn  what  he  had  appraised  the 
property  for? 

Mr.  FiTZHUGH.  At  some  point  in  time,  and  I  don't  know  if  it  was 
before  the  purchase  or  after  the  purchase. 

Mr.  Chertoff.  What  did  he  appraise  the  property  for? 

Mr.  FiTZHUGH.  I  think  it  was  like  a  million  one  or  a  million  two. 
I'm  not  exactly  sure  but  somewhere  in  that  neighborhood. 

Mr.  Chertoff.  Was  it  your  understanding  that  that  was  any- 
thing like  what  the  real  value  of  the  property  was? 

Mr.  FiTZHUGH.  The  property  was  leased  at  the  time,  so  we  knew 
what  the  cash  flow  was.  And  you  could  capitalize  the  cash  flow  and 
make  a  reasonable  determination  of  what  the  value  was  of  the 
building.  I  don't  think  you  could  come  up  with  that  high  figure. 

Mr.  Chertoff.  Didn't  you  say,  in  fact,  that  the  amount  of  the 
value  of  the  building  in  your  opinion  was  closer  to  about  $300,000 
or  $400,000  than  over  a  million? 

Mr.  FiTZHUGH.  That  would  be  my  opinion.  You  know,  it's  nice  to 
buy  things  cheap  if  you  can. 

Mr.  Chertoff.  So  the  appraisal  that  was  part  of  this  wonderful 
transaction  here  was,  in  your  opinion,  about  double  what  the  real 
value  of  the  property  was  based  upon  the  cash  flow  being  gen- 
erated from  the  property? 

Mr.  FiTZHUGH.  Yes,  that  would  be  a  fair  assumption. 

Mr.  Chertoff.  But  you  didn't  care  about  that  because  with  a 
nonrecourse  note,  if  it  turns  out  that  the  property  couldn't  pay  the 
bill  on  the  loan,  all  that  would  happen  is  the  savings  and  loan 
would  take  the  property  back  and  you  wouldn't  be  on  the  hook? 

Mr.  FiTZHUGH.  That's  correct.  And  for  the  immediate  future, 
there  was  enough  money  coming  in  from  the  payments  from  Levi 
to  pay  the  insurance,  pay  the  taxes,  pay  the  note.  So  it  was  a  situa- 
tion that  would  neither  cost  nor  make  me  any  money  for  at  least 
the  immediate  future. 

Mr.  Chertoff.  What  really  happened  is  the  bank  or  Madison  Fi- 
nancial, which  originally  had  the  property,  either  in  its  own  name 
or  in  Mr.  Ward's  name,  and  I  think  this  piece  of  property  actually 
came  from  the  part  in  Mr.  Ward's  name,  they  didn't  really  shift  the 
risk  to  you.  I  mean,  you  never  actually  were  at  risk  in  this  trans- 
action. All  that  happened  is  they  moved  this  property  off  the  books 
of,  I  guess,  Seth  Ward  and  they  moved  it  into  your  ownership,  but 
at  no  risk  to  you,  with  no  money  out  of  your  pocket  and  the  net 
result  is  to  show  a  profit  to  Madison  Financial  or  to  Mr.  Ward 
without  you  actually  ever  having  assumed  any  personal  liability  on 
the  transaction? 
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Mr.  FiTZHUGH.  That  would  probably  be  the  net  effect  from  Madi- 
son's standpoint. 

Mr.  Chertoff.  So  essentially  what  they  did  was  it  was  a  way  of 
warehousing  this  property  to  show  a  profit;  right? 

Mr.  FiTZHUGH.  From  their  standpoint  that's  probably  correct. 

Mr.  Chertoff.  Also  while  we  are  on  this  issue  of  Seth  Ward  and 
Madison  Financial,  I'm  going  to  ask  that  we  put  up  two  documents 
and  make  sure  you  have  them.  It's  71997  and  71996,  which  are  two 
warranty  deeds  that  were  used  to  convey  this  property  to  you  on 
October  25,  1985.  And  I'm  going  to  ask  you  if  you  have  ever  seen 
these  before. 

Mr.  FiTZHUGH.  This  is  where  Seth  Ward  deeded  it  to  MFC? 

Mr.  Chertoff.  Yes. 

Mr.  FiTZHUGH.  I  don't  know  if  I  have  seen  them  or  not.  I  very 
well  may  have. 

Mr.  Chertoff.  Would  you  agree  with  me  that  when  you  look  at 
these  two  deeds  together,  what  you  see  is  that  this  piece  of  prop- 
erty you  bought,  this  Levi  Strauss  building,  the  way  you  actually 
got  title  to  the  property  or  ownership  of  the  property  was  Mr.  Ward 
deeded  it  to  Madison  Financial  and  then  Madison  Financial  di- 
rectly turned  around  and  deeded  it  to  you? 

Mr.  FiTZHUGH.  That's  certainly  what  it  looks  like.  And  I  notice 
down  here  it  says  I  prepared  this  document,  so  I  imagine  I  did. 

Mr.  Chertoff.  What  we  know  now  looking  at  these  documents 
is  that  the  Levi  Strauss  building  which  you  originally  bought  under 
this  arrangement  with  Mr.  McDougal  was  held  originally  by  Seth 
Ward,  but  the  way  you  got  the  property  was  Seth  Ward  transferred 
it  to  Madison  Financial  and  Madison  Financial  transferred  it  to 
you;  right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  And  of  course,  that  is  consistent  with  what  we 
know  about  that  original  transaction  in  which  Seth  Ward  took 
some  of  this  property  in  his  own  name;  right? 

Mr.  FiTZHUGH.  Correct. 

Mr.  Chertoff.  Now  let  me  ask  you  one  other  question  before  I 
turn  to  you,  Mr.  Nash.  A  question  has  arisen  about  Castle  Grande. 
My  understanding  is  that  in  your  mind.  Castle  Grande  related  to 
the  portion  of  this  entire  tract  of  property  that  was  below  145th 
Street;  right? 

Mr.  FiTZHUGH.  To  my  mind,  Castle  Grande  was  a  separate  seg- 
ment within  the  entire  IDC  purchase  that  is  south  of  145th  Street. 

Mr.  Chertoff.  But  it  is  also  true,  is  it  not,  that  within  the  sav- 
ings and  loan,  people  referred  to  the  northern  part,  including  the 
building  that  you  purchased,  as  part  of  the  Castle  Grande  property; 
is  that  right? 

Mr.  FiTZHUGH.  That,  I  don't  know. 

Mr.  Chertoff.  Well,  let  me  help  you  out  a  little  bit.  I  want  to 
put  up  a  picture  of  a  check,  I  don't  think  it  has  a  Bates  number, 
but  we'll  make  sure  you  have  a  copy  of  it.  It's  November  1,  1985. 
It's  for  $50,000,  which  I  think  was  your  commission  that  was  used 
as  the  downpayment,  drawn  on  the  Madison  Real  Estate  Company 
Business  Account.  Is  that  the  account  that  was  used  to  pay  the 
commission  you  used  as  the  downpa5mient? 
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Mr.  FiTZHUGH.  I  recall  getting  this  check  and  I  sat  down  and 
signed  it  in  the  office  of  the  chief  financial  officer  at  Madison. 

Mr.  Chertoff.  When  you  say  that,  you  mean  you  endorsed  it? 

Mr.  FiTZHUGH.  Yes,  I  endorsed  it.  But  I  didn't  pay  any  attention 
to  what  account  it  was  written  on  or  anjrthing  like  that. 

Mr.  Chertoff.  Well,  to  go  through  it,  on  the  back  of  the  check 
which  is  lower  down,  you  say,  "Pay  to  the  order  of  Madison  Savings 
&  Loan,  Davis  Fitzhugh";  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  So  you  took  this  brokerage  fee  check,  and  you 
turned  it  around  and  used  it  as  the  downpayment  as  evidenced  by 
what  you  have  on  the  back  of  the  check;  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  Now  where  it  says  "for"  on  the  bottom,  the  nota- 
tion, you  didn't  write  that  notation;  right? 

Mr.  FiTZHUGH.  No,  that's  not  my  handwriting. 

Mr.  Chertoff.  But  you  can  read  it.  It  says,  "Sale  of  building  C, 
Castle  Grande";  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  I  also  want  to  show  you  a  set  of  minutes  which 
have  Bates  stamp  91  on  them  which  we're  going  to  put  up  on  the 
Elmo.  I  believe  this  indicates  minutes  that  relate  to  the  purchase 
of  the  southern  part  of  the  property  when  the  original  IDC  pur- 
chase took  place,  indicating  that  the  acreage  to  the  south  was  going 
to  be  called  Castle  Grande  Estates  and  that  that  decision  had  been 
made  as  of  September  12,  1985,  as  evidenced  by  the  minutes  of  the 
Board  of  Directors  of  the  Madison  Financial  Corporation.  Do  you 
see  that? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  You  would  agree  with  me  that  that's  what  these 
minutes  say? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  Mr.  Nash,  what  is  your  current  position? 

Mr.  Nash.  My  current  position  is  Director  of  Presidential  Person- 
nel and  Assistant  to  the  President. 

Mr.  Chertoff.  You  knew  Bill  Clinton  as  Governor  of  Arkansas? 

Mr.  Nash.  Yes,  sir. 

Mr.  Chertoff.  Did  you  hold  a  position  with  Governor  Clinton  in 
the  1980's  in  his  administration  in  Arkansas? 

Mr.  Nash.  Yes,  I  did. 

Mr.  Chertoff.  What  was  that  position? 

Mr.  Nash.  I  was  Senior  Executive  Assistant  for  Economic  Devel- 
opment. 

Mr.  Chertoff.  Mr.  Nash,  did  there  come  a  time  in  1985  or  1986 
that  you  were  with  Governor  Clinton  when  he  paid  a  visit  to  Jim 
McDougal? 

Mr.  Nash.  Yes.  I  do  not  remember  the  year. 

Mr.  Chertoff.  Was  it  in  the  mid-1980's? 

Mr.  Nash.  I  do  not  remember  the  specific  year  but  sometime  be- 
tween 1985  and  1989. 

Mr.  Chertoff.  And  would  you  agree  with  me  that  it  is  more 
likely  that  it  was  around  the  1985-1986  time  period  than  the  1989 
time  period? 

Mr.  Nash.  I  couldn't  say  that,  sir. 
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Mr.  Chertoff.  Did  you  say  that  in  your  deposition? 

Mr.  Nash.  I  can't  remember.  I  could  have — if  I  was  asked  to 
guess  about  it,  I  may  have  guessed  it  was  closer  to  1985  than  1989, 
but  I  don't  remember. 

Mr.  Chertoff.  Tell  us  how  did  you  come  to  be  with  Governor 
Clinton  when  he  paid  this  visit  to  Mr.  McDougal? 

Mr.  Nash.  I  was  traveling  with  Governor  Clinton  to  some  event. 
I  don't  remember  the  particular  event.  And  on  the  way  back  from 
the  event  to  the  office,  we  stopped  at  a  trailer  where  Mr.  McDougal 
was  located. 

Mr.  Chertoff.  Was  that  trailer  in  the  vicinity  of  145th  Street? 

Mr.  Nash.  Yes,  I  remember  it  being  in  that  vicinity. 

Mr.  Chertoff.  When  you  say  we  stopped  at  the  trailer,  you  were 
in  a  car  with  Governor  Clinton? 

Mr.  Nash.  Yes,  sir. 

Mr.  Chertoff.  Was  there  anybody  else  in  the  car? 

Mr.  Nash.  There  was  a  State  trooper. 

Mr.  Chertoff.  Whose  idea  was  it  to  stop  at  this  trailer? 

Mr.  Nash.  I  don't  remember  specifically  whose  idea  it  was  to  stop 
at  the  trailer. 

Mr.  Chertoff.  Did  it  seem  to  you  that  it  was  the  trooper's  idea? 

Mr.  Nash.  I  don't  remember  whose  idea  it  was  to  stop  at  the 
trailer. 

Mr.  Chertoff.  Was  it  your  idea? 

Mr.  Nash.  I  don't  remember. 

Mr.  Chertoff.  Did  you  know  Mr.  McDougal? 

Mr.  Nash.  Yes,  I  did  know  Mr.  McDougal. 

Mr.  Chertoff.  Can  you  think  of  any  reason  why  you  would  have 
wanted  to  stop  and  see  him  at  his  trailer  office? 

Mr.  Nash.  I  can't  think  of  a  reason. 

Mr.  Chertoff.  So  that  leaves  Governor  Clinton;  right? 

Mr.  Nash.  I  don't  remember  who  suggested  it. 

Mr.  Chertoff.  Tell  us  what  happened.  Tell  us  about  this  visit 
to  Mr.  McDougal  in  the  trailer. 

Mr.  Nash.  On  the  way  back  from  an  event,  I  remember  us  look- 
ing for  McDougal's  office  in  this  vicinity  of  145th  or  south  of  Little 
Rock,  and  finding  it  and  spending  about  5  minutes,  maybe  10  min- 
utes, I  can't  remember  exactly  how  long,  talking  with  him. 

Mr.  Chertoff.  So  someone  in  the  car  decided  to  make  a  stop  to 
see  Mr.  McDougal  at  the  trailer;  right? 

Mr.  Nash.  That's  correct. 

Mr.  Chertoff.  Whoever  that  person  was  knew  that  at  that  point 
Mr.  McDougal  had  his  office  in  the  trailer;  right? 

Mr.  Nash.  I  don't  know  that. 

Mr.  Chertoff.  Or  knew  he  would  be  at  the  trailer? 

Mr.  Nash.  I  don't  know  that. 

Mr.  Chertoff.  You  had  no  idea  where  Mr.  McDougal  had  his  of- 
fice at  the  time  that  you  paid  this  visit;  is  that  fair  to  say? 

Mr.  Nash.  I  assumed  he  had  an  office  in  that  area  because  he 
had  a  development  in  that  area. 

Mr.  Chertoff.  Well,  he  had  a  couple  of  developments  there,  but 
whoever  in  that  car,  you  or  the  Governor  or  the  trooper,  who  de- 
cided they  wanted  to  pay  this  visit,  they  made  a  decision  to  stop 
at  the  trailer;  right? 
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Mr.  Nash.  That's  correct. 

Mr.  Chertoff.  Now  describe  the  trailer. 

Mr.  Nash.  It  was  a  trailer  that — a  house  trailer,  I  would  call  it, 
that  people  live  in. 

Mr.  Chertoff.  When  you  and  Governor  Clinton  got  inside  the 
trailer,  what  did  you  see? 

Mr.  Nash.  When  we  got  inside  the  trailer,  Jim  McDougal  was 
standing  in  the  trailer  as  you  walked  in  the  double-glass  door,  I 
think  it  was  a  double-glass  door,  I'm  not  sure. 

Mr.  Chertoff.  What  was  the  setup  like  in  the  trailer?  Was  it 
residential  or  like  an  office? 

Mr.  Nash.  I  remember  it  looking  like  an  office. 

Mr.  Chertoff.  Was  there  anybody  else  there? 

Mr.  Nash.  Well,  I  remember  seeing  a  lady  down  what  looked  like 
a  hall. 

Mr.  Chertoff.  Like  a  secretary? 

Mr.  Nash.  I  don't  know  what  her  role  was  but  I  just  remember 
seeing  a  lady  sitting  down  the  hall. 

Mr.  Chertoff.  Did  the  trooper  come  in  with  you? 

Mr.  Nash.  I  don't  remember  the  trooper  coming  in  at  the  begin- 
ning, but  I  think  the  trooper  came  in  to  say  we  needed  to  go.  I 
vaguely  remember  that. 

Mr.  Chertoff.  So  I  guess  we  can  conclude  from  that  that  the 
visit,  whoever  wanted  to  pay  the  visit,  it  wasn't  the  trooper  since 
the  trooper  actually  didn't  go  in  to  visit  with  Mr.  McDougal.  Is  that 
a  fair  inference,  you  think? 

Mr.  Nash.  The  trooper  did  not  go  in  the  trailer  when  we  first 
walked  in. 

Mr.  Chertoff.  Did  you,  the  Governor,  and  McDougal  sit  down? 

Mr.  Nash.  I  don't  remember  that  we  sat  down. 

Mr.  Chertoff.  Well,  what  did  you  talk  about?  What  was  the 
conversation? 

Mr.  Nash.  Casual  conversation. 

Mr.  Chertoff.  About  what? 

Mr.  Nash.  Oh,  I  remember,  I  think  the  weather  was  nice.  I  didn't 
have  a  coat  on  so  I  think  it  was  nice.  We  talked  about  pleasantries. 
I  remember  we  may  have  asked  how  his  wife  was  doing. 

Mr.  Chertoff.  That  would  be  Susan  McDougal? 

Mr.  Nash.  That  was  his  wife. 

Mr.  Chertoff.  Anything  else? 

Mr.  Nash.  I  remember  commenting  about  the  blue  jeans,  I  think, 
that  Jim  McDougal  was  wearing,  I  believe,  vaguely. 

Mr.  Chertoff.  So  the  subject  of  blue  jeans  came  up.  Is  that  fair 
to  say? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  Are  you  familiar  with  the  Levi  Strauss  building 
on  that  property? 

Mr.  Nash.  I  am  familiar  that  there's  a  Levi  Strauss  plant  out  in 
that  area  in  an  industrial  park. 

Mr.  Chertoff.  You  know  Levi  Strauss  makes  blue  jeans? 

Mr.  Nash.  Yes,  sir,  I  do. 

Mr.  Chertoff.  In  this  discussion,  in  this  meeting  in  which  some- 
one in  the  car  decided  that  you  all  should  stop  and  have  on  this 
particular  day,  did  the  subject  of  blue  jeans  come  up? 
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Mr.  Nash.  I  remember  the  fact  that — I  remember  vaguely  that 
Jim  McDougal  was  wearing  blue  jeans,  501  blue  jeans,  I  believe. 

Mr.  Chertoff.  What  was  discussed  was  what  Jim  McDougal  was 
wearing? 

Mr.  Nash.  I'm  sorry? 

Mr.  Chertoff.  What  was  discussed  was  what  Jim  McDougal  was 
wearing? 

Mr.  Nash.  I  remember  that  subject  coming  up. 

Mr.  Chertoff.  What  prompted  a  discussion  of  blue  jeans  out  at 
the  trailer  at  145th  Street  across  the  road  from  the  Levi  Strauss 
blue  jeans  building?  Is  there  any  connection  in  your  mind  between 
the  two  of  those  facts,  both  of  those  facts? 

Mr.  Nash.  No. 

Mr.  Chertoff.  There  was  no  discussion  in  this  meeting  about 
the  fact  that  there  was  a  Levi  Strauss  building  on  the  property 
that  Mr.  McDougal  wanted  to  sell? 

Mr.  Nash.  I'm  sorry,  say  that  again? 

Mr.  Chertoff.  There  was  no  discussion  at  this  trailer  meeting 
that  there  was  a  Levi  Strauss  building  on  the  property  that  Mr. 
McDougal  wanted  to  sell? 

Mr.  Nash.  No,  I  do  not  remember  any  discussion  like  that. 

Mr.  Chertoff.  The  only  thing  you  remember  about  blue  jeans — 
was  there  a  discussion  about  blue  jeans  generally? 

Mr.  Nash.  I  remember  the  discussion  being  that  Jim  McDougal 
was  wearing  501  blue  jeans,  and  we  were  in  suits  and  the  discus- 
sion may  have  been  about  that.  It  probably  was. 

Mr.  Chertoff.  Let  me  read  from  your  deposition  at  page  59. 

The  Chairman.  Why  don't  you  get  out  your  deposition,  have  your 
counsel  get  it  out  for  you. 

Mr.  Chertoff.  On  pages  59  and  61.  We  will  take  a  moment  to 
get  that  to  you. 

Mr.  Nash.  I'm  sorry,  would  you  refer  me  to  the  page? 

Mr.  Chertoff.  Page  59  of  your  deposition. 

Mr.  Nash.  Which  part? 

Mr.  Chertoff.  Let's  start  at  line  4,  page  59: 

Question:  Do  you  recall  anything  more  about  the  discussions? 
Answer:  No,  I  do  not. 

Question:  Just  you  have  a  vague  recollection  it  had  to  do  with  this  blue  jeans 
plant? 
Answer:  It  had  to  do  with  blue  jeans,  not  the  blue  jean  plant. 
Question:  It  didn't  have  to  do  with  the  plant,  just  blue  jeans  generally? 
Answer:  Just  like  blue  jeans  generally. 
Question:  The  manufacture  of  blue  jeans? 
Answer:  I  think  the  blue  jeans  may  have  been  by  Levis.  The  plant  is  Levi. 

That's  the  plant  on  that  property,  right,  you're  referring  to? 

Mr.  Nash.  There  is  a  Levi  Strauss  plant  in  that  area. 

Mr.  Chertoff.  Continuing  on  line  16 

Senator  Sarbanes.  On  the  property? 

The  Chairman.  Wait,  Senator.  You  know,  this  is  important.  Let 
him  continue  and  you'll  have  an  opportunity  to  make  your  point. 

Senator  Sarbanes.  Mr.  Chertoff  said  the  plant  on  that  property. 

The  Chairman.  Wait  a  second.  Senator,  I'm  not  going  to  quibble 
with  you.  Go  ahead,  Mr.  Chertoff 

Mr.  Chertoff.  Where  was  the  blue  jeans  plant? 
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Mr.  Nash.  The  blue  jeans  plant  is  in  an  industrial  park  outside 
of  Little  Rock. 

Mr.  Chertoff.  Is  it  near  here? 

Mr.  Nash.  Near  where? 

Mr.  Chertoff.  Near  this  property  at  145th  Street  where  the 
trailer  was? 

Mr.  Nash.  I  don't  remember.  I  know  it  is  in  an  industrial  park 
outside  of  Little  Rock. 

Mr.  Chertoff.  Now  let's  continue  with  your  answer: 

Answer:  For  some  reason,  blue  jeans,  maybe  at  that  time  blue  jeans — Levi  blue 
jeans  were  hot  or  something.  I  don't  know.  I  don't  know. 

Question:  So  you  don't  even  know  whether  it  had  to  do  with  that  particular  Levi 
Strauss  plant  in  Arkansas? 

Answer:  Oh,  no,  I  don't  remember  that. 

Let's  go  to  page  61.  Actually,  60,  line  20. 

Question:  Is  it  fair  to  say  that's  what  your  best  recollection  is? 

Answer:  Let  me  say  what  my  best  recollection  is,  is  that  sometime  between  1985 
and  1989,  it  may  have  been  closer  to  1985  than  1989,  I  was  at  a  trailer  with  Jim 
McDougal,  Bill  Clinton  and  I  were  talking  for  a  short  period  of  time.  And  I  remem- 
ber the  discussion  having  to  do  with  blue  jeans  but  I  don't  remember  how  blue  jeans 
came  up.  I  remember  that  there  were  other  pleasantries  like  hello,  how  are  you  and 
that  kind  of  thing  that  you  would  normally  do. 

I  remember  the  meeting  being  shorter  rather  than  longer,  I  think  earlier  you  said 
something  about  was  it  an  hour,  was  it  half  hour.  I'm  thinking  that  it  was  maybe 
much  shorter  than  that,  like  close  to  5  or  10  minutes,  and  I  remember  that  we  stood 
up.  I  don't  remember  sitting  down. 

I  remember  that  I  saw  a  woman  in  the  trailer  who  was  not  in  the  area  where 
we  were,  but  you  could  look  back  down  through  the  trailer  and  there  was  a  woman 
sitting  at  a  desk  who  looked  like  she  was,  I  don't  know  whether  she  was  writing 
or  typing,  I  can't  remember.  I  don't  remember  who  this  woman  was  or  I  didn't  recog- 
nize her. 

There  was  a  trooper  who  may  or  may  not  have  gotten  out  of  the  car  and  come 
in  to  get  us  to  go.  I  think  I  vaguely  remember  him  getting  out  of  the  car  because 
the  troopers  would  always  be  pushing  him  to  go  because  he  would  always  be  late 
and  stop  places  that  were  not  on  his  itinerary.  That's  what  I  remember. 

So  as  of  your  deposition  you  didn't  remember  anything  about  this 
having  been  prompted  merely  by  Mr.  McDougal  wearing  501  jeans; 
is  that  correct? 

Mr.  Nash.  I'm  sorry,  ask  the  question  once  more,  please. 

Mr.  Chertoff.  The  question  is  as  of  the  deposition,  which  was 
taken  about  a  month  ago,  you  didn't  remember  how  the  blue  jeans 
came  up,  and  you  didn't  remember  anything  about  501  jeans  that 
Mr.  McDougal  was  wearing;  correct? 

Mr.  Nash.  I  do  not  remember  mentioning  501  blue  jeans  during 
the  deposition. 

Mr.  Chertoff.  Now  this  meeting  which  you  have  described  as 
having  to  do  with  pleasantries  and  blue  jeans  came  up  again  more 
recently;  isn't  that  correct?  Didn't  Bruce  Lindsey  call  you  about  it? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  In  1993,  Bruce  Lindsey  called  you  about  it;  right? 

Mr.  Nash.  I  don't  remember  exactly  when  it  was. 

Mr.  Chertoff.  Well,  let's  go  to  page  38. 

Question:  Do  you  recall  when  Mr.  Lindsey  asked  you  about  any  meetings  you 
might  have  gone  to  with  the  Governor  and  Mr.  McDougal? 
Answer:  Well,  it's  been  probably — I  remember  it  being  when  I  was  at  Agriculture. 
Question:  Sometime  in  1983 — 1993,  excuse  me? 
Answer:  Probably. 
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Were  those  the  questions  you  were  asked  and  the  answers  you 
gave  in  your  deposition  last  month? 

Mr.  Nash.  Yes. 

Mr.  Chertoff,  Did  you  find  it  odd  that  Mr.  Lindsey  would  call 
you  up  and  ask  about  this  particular  meeting? 

Mr.  Nash.  No,  I  didn't  find  it  odd. 

Mr.  Chertoff.  And  that's  not  the  only  time  he  asked  you  about 
it,  is  it? 

Mr.  Nash.  No. 

Mr.  Chertoff.  He  asked  you  again  after  Thanksgiving;  correct? 

Mr.  Nash.  I  don't  remember  exactly  when  it  was. 

Mr.  Chertoff.  Well,  page  50,  line  8,  and  just  to  put  it  in  context, 
Mr.  Lindsey  was  in  to  take  a  deposition  and  was  asked  about  this 
very  meeting  on  November  21,  1995.  Now  let's  go  to  the  deposition 
that  you  gave,  line  8: 

Question:  A  second  conversation  with  Mr.  Lindsey? 

Answer:  Yes.  I  want  to  say  it  was  around  Thanksgiving,  either  before  Thanks- 
giving or  after,  I'm  not  real  sure,  this  past  Thanksgiving. 

Question:  Oh,  1995? 

Answer:  Yes. 

Question:  What  did  Mr.  Lindsey  say  to  you? 

Answer:  He  had  just  asked  me  did  I  remember  him  asking  me  about  a  meeting 
that  the  Governor  had  in  a  trailer  with  me  and  McDougal,  and  I  said  yeah,  I  do 
remember  that. 

Does  that  refi'esh  your  memory  that  you  had  a  second  conversa- 
tion with  Mr.  Lindsey? 

Mr.  Nash.  Yes,  sir. 

Mr.  Chertoff.  This  was  just  this  last  Thanksgiving;  right? 

Mr.  Nash.  This  past  Thanksgiving. 

Mr.  Chertoff.  Did  Mr.  Lindsey  tell  you  that  he  had  been  asked 
about  this  meeting  in  the  Grand  Jury? 

Mr.  Nash.  No. 

Mr.  Chertoff.  Did  you  find  it  curious  that  this  was  the  second 
time  Mr.  Lindsey  had  called  you  to  ask  about  this  meeting  at  the 
trailer  at  145th  Street  with  Governor  Clinton  and  Mr.  McDougal? 

Mr.  Nash.  No,  I  did  not  find  it  curious. 

Mr.  Chertoff.  You  frequently  get  inquiries  like  this  from  Mr. 
Lindsey? 

Mr.  Nash.  Well,  when  you  have  these  kinds  of  things  going  on, 
I  assumed  it  related  to  all  of  this,  but  I  didn't  ask  any  questions 
about  it.  I  answered  his  question. 

Mr.  Chertoff.  From  either  time  you  had  a  conversation  with 
Mr.  Lindsey  in  1993  or  1995  about  this  meeting  that  occurred  at 
McDougal's  trailer,  did  he  ever  tell  you  how  he  knew  you  had  been 
present  at  a  meeting  with  Governor  Clinton  and  Mr.  McDougal? 

Mr.  Nash.  No. 

Mr.  Chertoff.  I  mean,  it  wasn't  something  you  had  volunteered? 
He  called  you;  you  didn't  call  him  to  say  by  the  way,  I  was  at  a 
meeting  with  McDougal  and  the  Governor  back  in  the  1980's? 

Mr.  Nash.  No,  I  did  not  call  him. 

Mr.  Chertoff.  Mr.  Lindsey  reached  out  for  you? 

Mr.  Nash.  He  asked  me  was  I  at  a  meeting  in  a  trailer  with  Mr, 
McDougal  and  Governor  Clinton. 

Mr.  Chertoff.  I'm  sorry,  I  know  my  time  is  up.  I  want  to  put 
up  one  last  item  to  ask  you  to  close  this  off.  It's  a  piece  of  paper 
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obtained  from  Mr.  Lindsey,  part  of  his  notes.  Midway  down  the 
page  it  says,  "Spoke  with  Bob  Nash.  He  was  with  BC  when  he 
went  to  trailer  on  145th  Street."  Do  you  remember  saying  this — 
I  think  we'll  give  you  a  copy  right  now. 

The  Chairman.  Excuse  me  just  for  a  moment.  The  Ranking 
Member  is  insisting  upon  strict  adherence  to  the  time  provisions. 
I  think  that  for  an  orderly  meeting,  we  should  permit  Counsel  to 
conclude  those  areas  that  they  are  working  on  with  witnesses,  pro- 
vided that  the  time  does  not  extend  extraordinarily.  However,  the 
Ranking  Member  insists  upon  this  being  carried  out,  and  I  will  ad- 
here to  that.  So  we  will  suspend  at  this  point  and  we  will  come 
back  to  this. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

I  do  insist  upon  it.  It's  exactly  what  the  Resolution  provided.  Yes- 
terday on  occasions  you  went  10,  15,  20  minutes  beyond  the  time 
provided  in  the  Resolution  for  questioning.  I  just  think  it  makes  for 
a  more  orderly  hearing  if  we  stick  to  what  the  Resolution  provided 
and  then  we  don't  have  to  have  a  back  and  forth  about  whether 
time  is  being  unreasonably  exceeded  and  so  forth.  We'll  stop  when 
we  get  the  red  light  and  I  think  the  other  side  should  stop  when 
it  gets  the  red  light. 

The  Chairman.  The  Senator  wants  adherence  to  the  Resolution, 
and  I  will  make  the  observation  that  to  break  the  flow  of  witnesses, 
I  do  not  believe  is  in  the  best  interest  of  the  Committee.  We  have 
permitted  this,  obviously,  with  the  indulgence  of  Members  whose 
times  we  might  be  intruding  upon,  so  as  to  attempt  to  get  a  full 
picture  and  attempt  to  move  the  proceeding,  because  we  will  come 
back  to  this,  but  it  will  just  take  more  time  to  develop  it. 

The  Senator  is  absolutely  within  his  right.  But  I  tell  you  this,  un- 
derstand that  this  goes  two  ways  and  we'll  do  it  just  by  the  book. 
I  do  not  believe  it's  in  the  best  interest  of  the  Committee  to  operate 
in  that  fashion,  but  the  Senator  has  his  right  to  insist  upon  it,  and 
that's  what  we  will  do. 

Senator  Sarbanes.  Well,  what  has  happened  is  the  process  has 
slipped  so  badly  that  in  my  view  it's  being  abused  because  the  time 
has  been  extended  and  extended  and  extended.  There  are  no  limits 
on  the  number  of  rounds  Members  can  come  back.  I  understand 
that  point. 

The  Chairman.  This  is  on  your  time.  Senator.  If  you  want  to  do 
a  filibuster,  go  ahead. 

Senator  Murkowski.  Point  of  inquiry,  Mr.  Chairman,  relative  to 
the  time.  It  is  30  minutes  for  each  side? 

The  Chairman.  Thirty  minutes  and  then  10  minutes. 

Senator  MuRKOWSKl.  And  then  10  minutes,  and  then  there  will 
be  additional  rounds  if  necessary. 

The  Chairman.  Certainly. 

Senator  Murkowski.  Well,  do  all  the  Members  get  to  question  10 
minutes  before  it  goes  back  to  the  30  minutes? 

Senator  Sarbanes.  It  doesn't  go  back  to  the  30  minutes. 

Senator  Murkowski.  Thirty  minutes  is  over? 

The  Chairman.  Yes. 
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Senator  Sarbanes.  The  Resolution  is  very  clear  on  this  point. 
There's  an  initial  30  minutes  on  each  side  and  then  it  goes  10  min- 
utes on  each  side  from  then  on.  Now  what's  been  happening  is  that 
those  time  limits  have  been  in  a  sense  virtually  ignored  so  there's 
no  form  consistent  with  the  provision  in  the  Resolution  with  re- 
spect to  the  time.  And  it  seems  to  me  rather  than  hassle  about  it 
back  and  forth,  we  simply  ought  to  follow  what  we  laid  down  at  the 
beginning  on  how  we  were  going  to  alternate  time. 

Senator  Murkowski.  Well,  my  question  is  still  unanswered  rel- 
ative to  second  rounds.  Does  it  go  back  to  the 

The  Chairman.  Ten  minutes. 

Senator  Murkowski.  So  everybody  has  10  minutes  after  the  first 
30  minutes,  including  the  Chairman  and  Ranking  Member  from 
then  on?  Because  I  have  sat  here  from  day  to  day  and  felt  frus- 
trated, but  it  seems  to  me  it's  been  equal  in  allowing  both  sides  to 
go  over  so  I  am  not  complaining,  I  just  wanted  to  understand  the 
rule.  I  understand  the  rule  and  I  thank  the  Chairman. 

The  Chairman.  Yesterday,  I  think  it  would  be  fair  to  say  that 
when  the  Minority  had  its  points  to  make  they  went  well  over  the 
time  on  a  number  of  occasions,  and  the  Chair  permitted  that  be- 
cause I  think  Members  should  be  given  an  opportunity  to  make 
their  views  and  to  complete  the  questioning  if  it's  not  going  to  be 
an  extraordinarily  long  period  of  time. 

I  think  that  the  Committee  works  better  in  extending  that  kind 
of  courtesy  to  the  Members.  However,  the  Ranking  Member  is  well 
within  his  right  to  insisting  to  that  limitation  and  that's  the  way 
we  will  operate. 

So  Senator,  it  is  yours  to  examine. 

Senator  Sarbanes.  Well,  let  me  just  make  this  final  point,  Mr. 
Chairman.  A  number  of  Members  have  been  inconvenienced  and 
upset  on  occasions  in  the  past  because  we  haven't  stuck  to  the 
time,  I  mean,  even  Senator  Murkowski  yesterday  himself,  on  your 
side,  but  a  number  of  my  Members  in  the  past  have  found  them- 
selves waiting  and  waiting  and  waiting  well  beyond  the  time  period 
provided  in  the  Resolution.  So  I  think  it  would  make  for  a  more 
orderly  functioning  of  the  Committee  if  we  didn't  have  this  prob- 
lem. I  yield  to  Mr.  Ben-Veniste.  We'll  stop  when  the  clock  goes  red. 

Mr.  Ben-Veniste.  It's  3  minutes  of  11. 

The  Chairman.  Mr.  Ben-Veniste,  the  clock  has  been  on  and  I 
don't  need  you  to  attempt  to  be  a  timekeeper  and  you  are  not  run- 
ning the  Committee.  You  may  think  you  are,  but  you're  not. 

Mr.  Ben-Veniste.  No,  I'm  not. 

The  Chairman.  Now  it's  on  your  time  and  the  clock  is  running. 

Mr.  Ben-Veniste.  I  simply  noted  what  time  it  is,  Mr.  Chairman. 

The  Chairman.  And  I  would  simply  note  that  this  discussion  has 
been  on  your  time,  and  I  said  that  right  from  the  beginning. 

Mr.  Ben-Veniste.  Mr.  Fitzhugh,  this  is  not  the  first  time  that 
you  have  talked  about  the  matters  you  have  gone  into  this  morning 
under  oath,  is  it? 

Mr.  Fitzhugh.  No,  sir. 

Mr.  Ben-Veniste.  In  fact,  this  is  kind  of  a  deja  vu  of  your  testi- 
mony which  you  gave  6  years  ago;  isn't  that  so? 

Mr.  Fitzhugh.  Yes,  that's  correct. 
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Mr.  Ben-Veniste.  The  testimony  that  I  am  alluding  to  was  given 
by  you  on  May  31,  1990,  in  Little  Rock,  Arkansas,  in  the  trial 
styled  United  States  of  America  versus  David  Henley,  Jim  Henley, 
and  James  McDougal;  is  that  correct,  sir? 

Mr.  FiTZHUGH.  Yes,  this  subject  came  up  at  that  trial. 

Mr.  Ben-Veniste.  You  were  a  witness  at  that  trial  and  you  testi- 
fied fully  and  truthfully  to  the  best  of  your  ability  at  that  time? 

Mr.  FiTZHUGH.  Yes,  sir. 

Mr.  Ben-Veniste.  And  of  course  we  have  the  benefit  of  that  trial 
transcript,  and  we  have  the  benefit  of  testimony  you  gave  2  years 
ago,  or  rather,  an  interview  that  you  gave  2  years  ago  in  1994,  be- 
fore the  RTC.  You're  familiar  with  the  fact  or  you  recall  the  fact 
that  you  were  interviewed  extensively  at  that  time  by  the  RTC? 

Mr.  FiTZHUGH.  I've  talked  to  several  groups  of  people  on  several 
occasions  and  no  doubt  that's  one  of  them. 

Mr.  Ben-Veniste.  Now  there  isn't  anything  new  that  you  testi- 
fied to  this  morning  that  you  hadn't  gone  over  or  provided  earlier? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Ben-Veniste.  Indeed,  have  you  had  the  occasion  to  review 
the  report  issued  to  the  RTC  by  the  law  firm  of  Pillsbury  Madison 
&  Sutro,  your  statements  and  testimony  are  referred  to  at  pages 
12  and  13  of  the  Pillsbury  Report.  I  don't  know  whether  you've  had 
occasion  to  review  that  report,  sir. 

Mr.  FiTZHUGH.  I  have  not. 

Mr.  Ben-Veniste.  You  are,  are  you  not,  an  attorney  licensed  to 
practice  in  Arkansas? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  Let  me  go  over  some  of  the  things  that  I  think 
are  relevant  to  your  involvement  with  Madison.  First,  it  is  correct, 
is  it  not,  that  you  discussed  back  in  1985  questions  relating  to  the 
issuance  of  preferred  stock  by  Madison  in  order  to  raise  capital  for 
Madison  with  employees  of  the  Arkansas  Securities  Department? 

Mr.  FiTZHUGH.  Yes,  that's  correct,  I  did. 

Mr.  Ben-Veniste.  And  indeed,  we  have  and  you  have  had  the  op- 
portunity to  review,  I  take  it,  and  have  before  you  notes  reflecting 
Mr.  Henley s  conversation  with  you,  as  well  as  your  memorandum 
to  Mr.  Latham,  dated  April  16,  1985? 

Mr.  FiTZHUGH.  I  saw  that  a  couple  of  weeks  ago,  but  I  really 
haven't  reviewed  it,  but  I  know  it's  out  there. 

Mr.  Ben-Veniste.  You  know  that  it's  out  there,  and  presumably 
that  helps  your  recollection  to  some  extent.  I  know  it's  11  years  ago 
and  it's  difficult  to  remember  these  things  and  we'll  get  to  11  years 
ago  with  you  in  a  moment,  Mr.  Nash,  but  is  it  fair  to  say  that  at 
some  point  prior  to  the  time  that  the  Rose  Law  Firm  was  engaged 
by  Madison,  that  you  had  occasion  to  discuss  issues  relating  to  the 
issuance  of  preferred  stock  with  employees  of  the  Arkansas  Securi- 
ties Department? 

Mr.  FiTZHUGH.  I  really  don't  know  about  the  timing,  as  far  as 
who  I  talked  to  first  and  when,  but  that's  certainly  possible. 

Mr.  Ben-Veniste.  Do  you  accept  that  the  references  to  your  con- 
versations reflected  in  the  memoranda  contemporaneously  pre- 
pared by  the  individuals  with  whom  you  spoke,  including  your  own 
memorandum,  are  accurate  and  were  not  backdated? 

Mr.  FiTZHUGH.  They  were  not  backdated. 
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Mr.  Ben-Veniste.  So  accepting  that  these  discussions  occurred 
between  you  and  representatives,  I  take  it  that  it  was  Mr.  Henley 
at  the  Arkansas  Securities  Department,  you  were  making  inquiries 
as  an  attorney,  inside  attorney,  for  Madison  Savings  &  Loan  at 
that  time? 

Mr.  FiTZHUGH.  I  don't  know  that  I  was  making  them  as  an  attor- 
ney. I  would  have  made  the  same  inquiries  if  I  was  an  attorney  or 
if  I  wasn't.  It  was  just  a  job  duty  that  was  assigned  to  me  to  do. 

Mr.  Ben-Veniste.  But  you  were  an  attorney  and  you  were  talk- 
ing about  essentially  legal  questions  about  the  permissible  activi- 
ties of  a  savings  and  loan  chartered  by  the  State  of  Arkansas? 

Mr.  FiTZHUGH.  Yes,  I  think  it  concerned  some  Arkansas  statute, 
that's  correct. 

Mr.  Ben-Veniste.  It  didn't  hurt  matters  the  fact  that  you  were 
trained  as  an  attorney? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Ben-Veniste.  That  brings  to  mind  the  deed  that  you  had 
identified  earlier,  transferring  property  from  the  Wards  back  to  the 
savings  and  loan  and  from  the  savings  and  loan  to  you.  Indeed,  you 
prepared  those  documents  yourself,  if  I  understand  your  testimony? 
These  are  the  warranty  deeds. 

Mr.  FiTZHUGH.  I  believe  I  prepared  one  of  them. 

Mr.  Ben-Veniste.  The  other  deed  was  prepared  according  to  the 
legend  appearing  on  it  by  John  Latham,  and  John  Latham  was  the 
President  of  Madison  Savings  &  Loan  at  that  time? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  So  one  was  prepared  by  you  and  the  other  was 
prepared  by  Latham,  but  the  point  I  think  that  is  important  to 
make  is  that  they  were  not  prepared  by  outside  lawyers  and  spe- 
cifically they  were  not  prepared  by  anyone  at  the  Rose  Law  Firm; 
is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Now,  you  regarded  Castle  Grande  as  sort  of  an 
entity  or  description  within  the  IDC  property;  is  that  correct? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  When  for  the  first  time  was  any  residential 
unit  located  on  that  property  in  accordance  with  the  development 
scheme? 

Mr.  FiTZHUGH.  To  my  knowledge,  there  was  not  any  residential 
unit  on  that  property  at  all  until  after  Madison  purchased  it. 

Mr.  Ben-Veniste.  Right.  I  have  no  reason  to  believe  otherwise, 
but  after  that,  how  long  a  time  elapsed  until  these  wide  trailers 
began  rolling  onto  the  property? 

Mr.  FiTZHUGH.  I  don't  really  know  because  I  was  not  involved  in 
the  Castle  Grande  project  per  se,  but  if  I  had  to  guess,  I  would 
probably  say  3,  maybe  4  months,  something  like  that. 

Mr.  Ben-Veniste.  Was  there  a  point  in  time  when  funds  began 
to  be  expended  in  any  amount,  significant  amount  to  advertise  this 
project,  do  you  recall? 

Mr.  FiTZHUGH.  Castle  Grande  was  advertised,  I  know  that. 

Mr.  Ben-Veniste.  About  when  did  that  start? 

Mr.  FiTZHUGH.  I  really  don't  know. 

Mr.  Ben-Veniste.  Was  there  a  big  billboard  up  there?  What  sort 
of  advertising  was  there? 
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Mr.  FiTZHUGH.  I  believe  Madison  did  purchase  a  billboard  that 
you  could  see  on  Highway  67/167  and  probably  some  other  print  or 
media,  something  like  that. 

Mr.  Ben-Veniste.  Well,  do  you  remember,  for  example,  whether 
there  was  any  big  television  campaign? 

Mr.  FiTZHUGH.  I  only  remember  the  Maple  Creek  Farms.  There 
probably  was  a  Castle  Grande. 

Mr.  Ben-Veniste.  Maple  Creek  Farms  was  an  earlier  project? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  That  project  involved  some  sort  of  sensational 
or  certainly  talked-about  advertising  involving  Mrs.  McDougal  as  a 
participant  in  the  advertising;  is  that  correct? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Ben-Veniste.  She  was  riding  a  horse  and  sort  of  nontradi- 
tional  rodeo  garb,  I  guess? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  And  did  that  caused  some  discussion  around 
in  Little  Rock? 

Mr.  FiTZHUGH.  Yes,  I  believe  it  did. 

Mr.  Ben-Veniste.  Castle  Grande  was  nothing  like  that,  was  it? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Ben-Veniste.  So  there  was  a  billboard  out  there  and  maybe 
some  print? 

Mr.  FiTZHUGH.  I  believe  that's  correct. 

Mr.  Ben-Veniste.  OK.  Do  you  happen  to  know  what  the  whole 
advertising  budget  was  for  Castle  Grande? 

Mr.  FiTZHUGH.  I  have  absolutely  no  idea. 

Mr.  Ben-Veniste.  It  wasn't  the  sort  of  thing  that  people  talked 
about  at  cocktail  parties  in  Little  Rock,  oh.  Castle  Grande,  that's 
hot,  the  advertising  is  interesting  or 

Mr.  FiTZHUGH.  No. 

Mr.  Ben-Veniste.  And  in  connection  with  the  subsequent  trans- 
actions, were  you  aware  of  subsequent  transactions  relating  to  pur- 
chases and  sales  of  the  Castle  Grande  property? 

Mr.  FiTZHUGH.  When  you  say,  "Castle  Grande,"  are  you  referring 
to  the  what  I  call  the  IDC,  the  entire  tract  of  land? 

Mr.  Ben-Veniste.  Well,  I  understand  that  it  was  known  as  IDC 
in  terms  of  the  entire  tract  of  land.  Let's  talk  about  it  as  an  entire 
entity.  Yesterday,  we  heard  testimony  about  various  land  flips  and 
the  inflated  prices  involving  properties  controlled  either  by  the 
McDougals  or  Madison  Guaranty  Savings  &  Loan.  Were  you  famil- 
iar with  those  transactions? 

Mr.  FiTZHUGH.  Well,  I  do  know  that  Madison  sold  certainly  other 
properties  besides  the  Levi  Strauss  building  that  I  purchased,  so  I 
do  know  that  there  were  some  other  sales  to  other  parties. 

Mr.  Ben-Veniste.  You  were  a  vice  president  of  the  savings  and 
loan  at  that  time? 

Mr.  FiTZHUGH.  At  one  point  in  time  I  was  the  vice  president  of 
the  MFC,  the  financial  corporation,  and  I  think  at  another  point  in 
time  I  was  a  vice  president  of  the  savings  and  loan,  and  I  don't 
know  which  was  which  or  when  so 

Mr.  Ben-Veniste.  But  during  the  years  1985,  1986,  1987,  you 
were  involved  in  the  management  of  Mr,  McDougal's  savings  and 
loan/financial  services  company? 
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Mr.  FiTZHUGH.  I  think  it  would  be  a  stretch  to  say  I  was  involved 
in  the  management  of  it. 

Mr.  Ben-Veniste.  You  were  there? 

Mr.  FiTZHUGH.  I  was  there. 

Mr.  Ben-Veniste.  On  a  day-to-day  basis? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Ben-Veniste.  Were  you  aware  that  there  were  fraudulent 
transactions  taking  place  with  respect  to  inflated  prices  and  insider 
dealings? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Ben-Veniste.  You  were  there  on  a  day-to-day  basis? 

Mr.  FiTZHUGH.  Yes,  sir. 

Mr.  Ben-Veniste.  And  you're  an  attorney? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Now  let  me  go  back  to  the  question  of  the  Rose 
Law  Firm.  Were  you  aware  that  the  Rose  Law  Firm  or  any  of  its 
partners  or  its  associates  were  involved  in  any  of  the  transactions 
involving  these  land  flips  or  inflated  prices,  insider  trades? 

Mr.  FiTZHUGH.  I  do  not  recall  any  involvement  with  the  Rose 
Law  Firm  that  I  had  anything  to  do  with  on  IDC  or  Castle  Grande. 

Mr.  Ben-Veniste.  Or  any  other  matter,  as  far  as  you  know? 

Mr.  FiTZHUGH.  The  only  thing  I  had  anything  to  do  with  the  Rose 
Law  Firm  concerned  broker-dealer  matters. 

Mr.  Ben-Veniste.  The  broker-dealer  matter  that  we  began  talk- 
ing about  where  you  made  the  inquiry  to  Mr.  Handley  at  the  Ar- 
kansas Department  of  Securities? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Who  did  you  have  dealings  with  at  the  Rose 
Law  Firm? 

Mr.  FiTZHUGH.  Rick  Massey. 

Mr.  Ben-Veniste.  As  far  as  you  know,  did  anyone  other  than  Mr. 
Massey  handle  that  matter  on  a  day-to-day  basis? 

Mr.  FiTZHUGH.  Not  that  I'm  aware  of. 

Mr.  Ben-Veniste.  Did  you  have  contact  with  anyone  other  than 
Rick  Massey? 

Mr.  FiTZHUGH.  Not  that  I  recall. 

Mr.  Ben-Veniste.  You  testified  that  you  learned  shortly  after 
you  became  employed  by  Madison  that  Mr.  McDougal  had  some  re- 
lationship with  Mr.  Clinton. 

Mr.  FiTZHUGH.  Yes. 

Mr.  Ben-Veniste.  It's  well-known  that,  indeed,  Mr.  Clinton  and 
Mr.  McDougal  had  had  a  relationship  in  politics  and  we  are  most 
aware  of  the  fact  that  they  had  a  relationship  in  connection  with 
the  Whitewater  Development.  Did  you  know  or  did  you  observe 
whether  Mr.  McDougal  was  a  person  who  liked  to  boast,  who  was 
boastful  about  his  relationships? 

Mr.  FiTZHUGH.  I  don't  believe  he  was  excessive  in  that  regard, 
but  perhaps  to  some  extent. 

Mr.  Ben-Veniste.  Let  me  turn  to  you  for  a  moment,  Mr.  Nash. 
In  connection  with  the  visit  to  Mr.  McDougal's  trailer,  if  I  under- 
stand correctly,  you  were  unsure  of  what  year  that  was? 

Mr.  Nash.  That  is  correct. 

Mr.  Ben-Veniste.  We  have  heard  some  testimony  about  another 
property  controlled  by  Mr.  McDougal  prior  to  the  time  that  they 
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purchased  the  IDC  property.  Do  you  know  what  development  that 
was  that  Mr.  McDougal  was  involved  in  and  about  which  Mrs. 
McDougal  had  some  role  in  promoting  the  development? 

Mr.  Nash.  I  remember  something  called  Maple  Creek  Farms 
being  advertised  on  television. 

Mr.  Ben-Veniste.  Maple  Creek  Farms,  do  you  recall  what  gen- 
eral area  that  was  located  in? 

Mr.  Nash.  It  was  southeast  of  Little  Rock. 

Mr.  Ben-Veniste.  Was  it  far  from  the  area  that  we  are  referring 
to  here,  at  145th  Street? 

Mr.  Nash.  I'm  not  sure  I  know  which  area  you're  referring  to. 

Mr.  Ben-Veniste.  The  area  that  has  been  referred  to  by  Mr. 
Chertoff  in  his  questioning  that  encompassed  the  IDC  property. 

Mr.  Nash.  I  don't  have  any  idea  how  far  they  are  apart  or  how 
close  they  are. 

Mr.  Ben-Veniste.  We'll  come  back  to  that  in  a  second.  The  issue 
of  the  Levi's  factory  in  Arkansas  was  a  matter  of  discussion,  I  take 
it,  at  your  level  with  the  Governor  from  time  to  time,  what  Levi 
was  doing  as  an  employer  in  the  State? 

Mr.  Nash.  I'm  sorry,  one  more  time,  the  question. 

Mr.  Ben-Veniste.  Let  me  break  this  down.  There  was  some  con- 
fusion and  I  think  to  a  large  measure  you  cleared  that  up.  There 
was  a  suggestion  that  there  was  a  factory  on  this  property  con- 
trolled by  Madison  and  Ward.  Was  the  factory  that  you  were  talk- 
ing about,  the  Levi's  factory,  on  this  property  or  was  it  in  some 
other  place  nearby? 

Mr.  Nash.  What  I  know  is  there  was  a  Levi  Strauss  manufactur- 
ing plant  in  an  industrial  park  south  or  southeast  of  Little  Rock, 
and  it  is  a  Levi  Strauss  plant.  And  that  is  in  the  general  vicinity, 
I  don't  know  how  close  it  was  to  this  meeting  or  visit  at  the  trailer. 

Mr.  Ben-Veniste.  OK.  Mr.  Fitzhugh,  maybe  you  can  help  us  out, 
since  you  were  more  involved  in  the  IDC  tract,  and  clear  up  this 
question.  Was  the  Levi  Strauss  factory  that  Mr.  Nash  is  talking 
about  located  on  this  IDC  property? 

Mr.  Fitzhugh.  No,  no. 

Mr.  Ben-Veniste.  That's  quite  clearly  different  than  the  ware- 
house that  you  have  been  talking  about? 

Mr.  Fitzhugh.  Two  totally  different  structures,  completely  non- 
related  and  noncontiguous. 

Mr.  Ben-Veniste.  Thank  you. 

Senator  Sarbanes.  Where  was  the  factory? 

Mr.  Fitzhugh.  The  factory  is  visible  from  the  67/167  highway  as 
you  drive  from  Little  Rock  to  Pine  Bluff.  It  would  be  on  your  left, 
and  it  is  a  much  larger  building.  And  this,  what  you  have  marked 
as  number  1  is  at  least  a  mile  off  the  road,  you  could  not  possibly 
see  it  from  the  67/167  highway,  and  it's  purely  a  warehouse,  no 
manufacturing  facilities  whatsoever. 

Senator  Sarbanes.  That's  just  a  warehouse? 

Mr.  Fitzhugh.  Correct. 

Senator  Sarbanes.  OK. 

Mr.  Ben-Veniste.  Now  much  has  been  made,  Mr.  Nash,  and  I'm 
still  trying  to  figure  out  the  connection,  about  the  conversation  that 
you  were  present  at  where  Mr.  Clinton,  then-Governor  Clinton, 
dropped  in  on  Mr.  McDougal  at  this  trailer  somewhere  in  this  gen- 
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eral  area,  whether  it  was  Maple  Creek  Farms  or  it  was  on  the  IDC 
property,  I  take  it  you  have  no  abiUty  to  tell  us  right  now. 

Mr.  Nash.  No,  sir,  I  do  not. 

Mr.  Ben-Veniste.  In  terms  of  the  subject — how  long  did  the  visit 
last? 

Mr.  Nash.  My  best  recollection  is  that  it  was  in  the  neighborhood 
of  5  to  10  minutes,  but  I  can't  be  sure. 

Mr.  Ben-Veniste.  Now  tell  us  if  you  will  what  your  job  was  in 
the  State  of  Arkansas  during  this  period  of  time? 

Mr.  Nash.  My  job  was  to  provide  advice  and  counsel  on  the  de- 
velopment of  economic  development  programs  to  make  Arkansas  a 
better  place  to  live  and  work. 

Mr.  Ben-Veniste.  When  did  you  start? 

Mr.  Nash.  I  started  to  work  for  the  Governor  in  1983.  I  believe 
it  was  January  or  February  of  1983. 

Mr.  Ben-Veniste.  Did  you  work  continuously  until  the  time  that 
you  left? 

Mr.  Nash.  I  worked  there  from  1982  until  sometime  in  1989. 

Mr.  Ben-Veniste.  During  that  period  from  1985  through  1987, 
let's  say,  right  in  the  middle  of  this  time  period  of  your  service  for 
the  State,  tell  us  what  the  nature  of  your  relationship  was  with  the 
Governor? 

Mr.  Nash.  1985  to  1987.  In  1985,  there  was  a  legislative  session 
where  a  large  number  of  economic  development  programs  and  poli- 
cies were  passed  and  were  in  the  process  of  being  implemented. 
And  I  spent  a  lot  of  time  with  the  Governor  as  we  were  traveling 
around  the  State  discussing  these  programs  and  educating  the  pub- 
lic and  the  business  community  and  community  groups  about  these 
programs. 

Mr.  Ben-Veniste.  So  you  traveled  with  the  Governor  frequently 
and  met  with  him  frequently  during  this  period? 

Mr.  Nash.  Yes,  sir,  I  did. 

Mr.  Ben-Veniste.  Let  me  ask  you  whether  there  was  any  other 
occasion  that  you  can  recall  when  the  Governor  met  with  Mr. 
McDougal? 

Mr.  Nash.  No,  I  do  not  recall  another  occasion  where  Governor 
Clinton  met  with  Mr.  McDougal. 

Mr.  Ben-Veniste.  Let's  now  focus  on  this  one  visit.  Your  testi- 
mony is  it  took  5  to  10  minutes.  You  were  present  the  whole  time 
in  the  trailer  with  Mr.  McDougal  and  Governor  Clinton? 

Mr.  Nash.  Yes,  sir,  I  was  present  the  whole  time. 

Mr.  Ben-Veniste.  Did  Mr.  McDougal  ask  Mr.  Clinton  to  do  any- 
thing during  that  period  of  time? 

Mr.  Nash.  No,  I  do  not  recall  him  asking  him  to  do  anything. 

Mr.  Ben-Veniste.  Did  Governor  Clinton  ask  Mr.  McDougal  to  do 
anything? 

Mr.  Nash.  No,  I  do  not  recall  him  asking  him,  Mr.  McDougal,  to 
do  anj^hing. 

Mr.  Ben-Veniste.  Did  they  do  any  business?  Was  there  any  deal 
discussed? 

Mr.  Nash.  No,  it  was  pleasantries. 

Mr.  Ben-Veniste.  If  I  understand  your  testimony,  you  were  on 
your  way  from  one  place  that  passed  by  where  Mr.  McDougal's 
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trailer  was  in  general  terms  on  your  way  back  to  Little  Rock;  is 
that  correct? 

Mr.  Nash.  Yes.  As  I  remember  it,  we  were — I  don't  know  exactly 
where,  but  it  seems  like  his  trailer  was  between  where  the  event 
we  attended  was  and  the  State  capitol. 

Mr.  Ben-Veniste.  Well,  what  do  you  remember  about  how  you 
got  to  the  trailer?  Did  Governor  Clinton  give  explicit  instructions 
on  where  to  find  this  trailer,  as  you  recall? 

Mr.  Nash.  No,  he  did  not.  As  I  remember  it,  we  were  looking  for 
the  trailer  trying  to  figure  out  where  it  was,  and  we  drove  around 
for  a  few  minutes  trying  to  find  it.  I  remember  that. 

Mr.  Ben-Veniste.  So  there  was  no  indication  given  to  you  that 
Governor  Clinton  had  been  there  before  or  had  ever  visited  Mr. 
McDougal  there  before? 

Mr.  Nash.  I  had  no  indication  that  he  had  visited  Mr.  McDougal 
there  before. 

Mr.  Ben-Veniste.  To  the  best  of  your  knowledge,  did  an3rthing 
untoward  take  place  during  that  5-  or  10-minute  conversation  in 
the  trailer  with  Mr.  McDougal? 

Mr.  Nash.  No. 

Mr.  Ben-Veniste.  I  see  the  orange  light  is  on,  and  I'll  cede  back 
the  remaining  minute  or  two. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Nash,  so  I  gather  that,  in  fact,  there  was  a 
little  bit  of  difficulty  in  getting  to  this  particular  trailer,  it  wasn't 
just  that  you're  driving  down  the  road  back  from  something  and  all 
of  a  sudden,  the  trailer  is  right  there  and  somebody  says,  oh,  let's 
stop  at  the  trailer.  Rather  what  happened  is  there  was  a  specific 
decision  to  go  and  meet  Mr.  McDougal  or  try  to  find  Mr.  McDougal 
at  the  trailer;  right? 

Mr.  Nash.  That  is  correct.  As  I  remember  it,  the  trailer  is  not 
visible  from  the  highway,  which  I  believe  is — I  forget  the  number 
but  it  is  not  visible  from  the  highway. 

Mr.  Chertoff.  So  you  would  have  looked  for  it? 

Mr.  Nash.  Yes,  sir. 

Mr.  Chertoff.  I  want  to  ask  you,  Mr.  Fitzhugh,  you  mentioned 
this  Levi  Strauss  factory.  Where  is  that  in  relation  to  your  build- 
ing, the  Levi  Strauss  warehouse? 

Mr.  Fitzhugh.  It's  not  an)rwhere  close.  I  mean,  it's  in  the  same 
general  vicinity.  It's  on  the  same  major  highway  there,  but  you 
can't  see  one  building  from  the  other,  and  it  takes  4  or  5  minutes 
to  drive  from  one  to  the  other. 

Mr.  Chertoff.  Now  did  Mr.  McDougal  have  any  interest  or  did 
Madison  or  any  other  one  of  Mr.  McDougal's  businesses,  to  your 
knowledge,  have  any  business  relationship  or  ownership  interest  in 
the  Levi  Strauss  factory? 

Mr.  Fitzhugh.  Absolutely  none  that  I'm  aware  of. 

Mr.  Chertoff.  But  you  are  aware  because  you,  in  fact,  were  in- 
volved in  the  transaction  that  Mr.  McDougal  did  have  an  interest 
of  some  kind,  whether  it  be  originally  ownership  or  whether  it  be 
through  the  loan  and  the  nonrecourse  note,  with  the  Levi  Strauss 
warehouse;  right? 

Mr.  Fitzhugh.  Yes. 
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Mr.  Chertoff.  And  in  fact,  it  was  part  of  the  understanding  that 
you  had  when  you  warehoused  this  piece  of  property  that  he  was 
ultimately  going  to  try  to  get  this  thing  sold  so  he  might  make 
some  money  off  of  it;  right? 

Mr.  FiTZHUGH.  Well,  I  think  the  long-range  picture  ties  back  in 
with  this  broker-dealer,  that  that  was  one  of  the  things  I  was  hired 
to  do  was  set  up  a  broker-dealer  at  Madison.  They  were  going  to 
offer  shares  in  various  real  estate  projects  and  the  Levi  Strauss 
building  was  going  to  be  one  of  the  projects  that  was  put  into  a  lim- 
ited partnership  and  sold.  It  never  took  place. 

Mr.  Chertoff.  So  that  was  a  building,  that  Levi  Strauss  build- 
ing was  something  Mr.  McDougal  did  have  an  interest  in  seeing 
sold  at  some  point;  right? 

Mr.  FiTZHUGH.  Yes. 

Mr.  Chertoff.  Mr.  Nash,  I  want  to  get  back  to  the  question 
about  how  blue  jeans  comes  up  here,  because  I  want  to  be  quite 
sure.  Your  testimony  here  is  that  now  you  recall  blue  jeans  comes 
up  in  this  meeting  that  you  drove  to  at  this  trailer  you  tried  to 
find,  that  this  comes  up  because  there  was  a  comment  on  the  Levi's 
jeans  that  Mr.  McDougal  was  wearing? 

Mr.  Nash.  That  is  what  I  remember,  sir. 

Mr.  Chertoff.  Well,  we  can  go  back  to  the  deposition  of  a  month 
ago,  page  34,  line  18: 

Question:  And  then  what  happened,  what  occurred  during  this  meeting? 

Answer:  As  I  remember  it,  pleasantries  were  exchanged  and  I  remember  a  discus- 
sion about  blue  jeans,  blue  jeans,  because  there  was  a  blue  jean  factory  close,  Levi 
Strauss  has  a  blue  jean  factory  out  there,  and  in  some  sort  of  way  that  subject  came 
up.  That's  about  the  only  thing  specific  I  can  remember. 

Question:  What  do  you  recall  about  this  blue  jean  factory?  Anything  more?  Was 
McDougal  interested  in  investing  in  the  blue  jean  factory? 

Answer:  I  don't  know. 

So  it  seems  like  in  your  deposition  here  you  associated  this  issue 
of  blue  jeans  coming  up  not  because  of  what  someone  was  wearing 
but  because  of  the  fact  that  there  was  a  discussion  of  a  blue  jeans 
factory.  Is  that  what — fair  to  say  in  your  deposition? 

Mr.  Nash.  That  is  not  fair.  I  think  later  on 

Mr.  Chertoff.  The  deposition  is  wrong? 

Mr.  Nash.  Later  on  in  the  deposition  I  said  the  comment  was 
about  blue  jeans  and  not  a  blue  jeans  factory. 

Mr.  Chertoff.  I  understand  there  was  a  comment  about  blue 
jeans.  Do  you  dispute  that  in  your  answer  in  the  deposition,  you 
said,  "I  remember  a  discussion  about  blue  jeans,  because  there  was 
a  blue  jean  factory  close,  Levi  Strauss  has  a  blue  jean  factory  out 
there,  and  in  some  sort  of  way  that  subject  came  up."  Is  that  the 
answer  you  gave? 

Mr.  Nash.  That  is  one  of  the  answers.  But  in  the  later  answer 
I  indicated  that  the  subject  was  about  blue  jeans  and  not  a  blue 
jeans  factory. 

Mr.  Chertoff.  And  it  wasn't  until  today  that  you  remembered 
or  told  us  that  the  subject  came  up  simply  because  someone  was 
commenting  on  the  pair  of  jeans  that  Mr.  McDougal  was  wearing? 

Mr.  Nash.  No,  sir,  I  thought  about  it  a  lot  after  the  deposition. 
When  you  leave  a  deposition  you  think  about  it. 

Mr.  Chertoff.  You  thought  about  it  a  lot? 

Mr.  Nash.  Yes. 
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Mr.  Chertoff.  Who  did  you  speak  to  other  than  your  attorney 
about  the  deposition  after  you  left  the  deposition? 

Mr.  Nash.  I  reported  to  Jane  Sherburne  that — before  I  went  that 
I  was  going  to  the  deposition,  and  I  think  that's  it. 

Mr.  Chertoff.  I  beg  your  pardon? 

Mr.  Nash.  I  think  that's  it.  I  chose  not  to  discuss  it. 

Mr.  Chertoff.  You  reported  to  her  in  what  way? 

Mr.  Nash.  That  I  just  went  to  the  deposition — that  I  was  going 
to  the  deposition. 

Mr.  Chertoff.  Then  after  you  came  out  of  the  deposition  you 
discussed  it  with  no  one  but  your  own  attorney? 

Mr.  Nash.  My  own  attorney  and  my  wife,  I  indicated  to  her  that 
I  went  to  the  deposition. 

Mr.  Chertoff.  And  did  you  talk  to  Jane  Sherburne  again  after- 
wards? 

Mr.  Nash.  No,  other  than  saying  I  did  a  deposition. 

Mr.  Chertoff.  After  you  came  out,  you  told  her  what? 

Mr.  Nash.  That  I  went  to  the  deposition. 

Mr.  Chertoff.  Did  you  tell  her  what  the  subject  was? 

Mr.  Nash.  No. 

Mr.  Chertoff.  Did  she  ask  you? 

Mr.  Nash.  No. 

Mr.  Chertoff.  What  about  Mr.  Lindsey  who  had  made  the  two 
calls,  one  to  you  in  1993  and  one  to  you  at  Thanksgiving  of  1995, 
did  you  call  him  back  and  tell  him  about  the  deposition? 

Mr.  Nash.  No. 

Mr.  Chertoff.  In  your  thinking  about  this  deposition,  about  this 
meeting  and  this  encounter,  did  you  wonder  to  yourself  why  Mr. 
Lindsey  would  have  made  two  calls  to  you  about  this  meeting,  one 
in  1993  and  one  after  his  own  deposition  in  1995? 

Mr.  Nash.  I  would  have  assumed  it  was  about  all  of  this  that's 
going  on  here  today. 

Mr.  Chertoff.  Well,  in  1993  none  of  this  was  going  on.  Do  you 
know  why  he  brought  it  up  in  1993? 

Mr.  Nash.  I  do  not  know. 

Mr.  Chertoff.  Now,  you  indicated  that  you  were  at  one  meeting 
at  the  trailer  with  then-Governor  Clinton  and  Mr.  McDougal,  and 
the  evidence  is  that  Mr.  McDougal  actually  didn't  move  out  to  the 
trailer  on  145th  Street  until  February  1986.  I  want  to  be  clear. 
During  your  visit,  did  Mr.  McDougal  take  you  and  the  Governor  on 
a  tour  of  the  property? 

Mr.  Nash.  No. 

Mr.  Chertoff.  During  your  visit,  did  Mr.  McDougal  take  you 
and  the  Governor  to  lunch? 

Mr.  Nash.  No. 

Mr.  Chertoff.  You're  positive  about  that? 

Mr.  Nash.  I'm  positive. 

Mr.  Chertoff.  Because  then  we  have  a  second  meeting,  and  this 
comes  from  the  recorded  statement  of  Sue  Strayhorn,  which  we 
have  from  the  RTC,  at  page  47,  she  describes  what  appears  to  be 
a  second  meeting  at  the  trailer,  and  she  says: 

Bill  Clinton,  the  only  other  time  I  remember  seeing  him  was  or  even  talking  to 
him  on  the  telephone,  I  mean  he  just — he  didn't  call  a  lot — but  he  was  out  at  the 
Castle  Grande  sales  office.  He  dropped  in  and — as  I  recall,  I  think  they  went  up 
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the  street  to  the  little  plate  lunch  place  and  had  lunch,  and  Jim  said  something 
about  giving  him  a  tour. 

And  I  assume  it  was  a  commercial  property  because  I  think  at  the  time  there  was 
a  steel  mill  or  steel  firm  was  looking  to  come  in  and  they  were  looking  at  the  prop- 
erty out  there,  so  I  think  he  might  have  been  interested  in  the  industrial  part  of 
it.  But  that  was  kind  of  a  nonevent  thing  too,  you  know. 

Now,  we  have  this  other  occasion  that  Ms.  Strayhorn  remembers 
out  at  this  trailer,  the  Castle  Grande  sales  trailer,  which  involves 
going  to  a  lunch  place  and  getting  a  tour  and  something  about  a 
steel  mill.  You  were  not  at  that  visit? 

Mr.  Nash.  No,  sir. 

Mr.  Chertoff.  Your  visit  is  separate  from  this  other  visit  which 
we  now  have  to  conclude  is  a  second  visit;  correct? 

Mr.  Nash.  I  don't  know  anything  about  the  second  visit.  I  know 
about  the  visit  that  I  had. 

Mr.  Chertoff.  But  I  want  to  close  off  any  notion  that  your  visit 
is  the  same  one  that  she's  talking  about,  because  you  didn't  go  to 
a  lunch  place  and  you  didn't  get  a  tour  of  the  property? 

Mr.  Nash.  I  did  not  go  to  a  lunch  place  and  I  did  not  get  a  tour 
of  the  property. 

Mr.  Chertoff.  So  the  visit  she  remembers  is  a  separate  second 
visit,  as  far  as  you  know? 

Mr.  Nash.  I  don't  know  anything  about  her  visit  or  her  meeting. 

Mr.  Chertoff.  Now,  I  want  to  ask  you,  Mr.  Fitzhugh,  because 
you  were  asked  just  briefly  by  Mr.  Ben-Veniste  about  whether  you 
were  aware  of  fraudulent  transactions  and  insider  deals. 

Your  transaction  was  essentially  a  sham  transaction  devised  to 
get  some  property  off  the  books  because  it  was  expected  that  exam- 
iners would  be  coming  in  and  would  determine  that  there  was  too 
much  investment  property  being  held  by  Madison  Guaranty;  isn't 
that  right? 

Mr.  Fitzhugh.  Well,  at  the  time  that  McDougal  first  discussed 
it  with  me  and  we  were  putting  the  numbers  and  papers  together, 
I  certainly  never  thought  of  it  as  being  a  sham  transaction.  I  mean, 
I  didn't  know  if  the  savings  and  loan  was  making  money  or  losing 
money,  and  they  had  an  in-house  compliance  officer,  they  had  an 
attorney  as  president  of  the  bank.  As  far  as  I  knew,  what  they 
were  doing  was  perfectly  legitimate.  I  wasn't  going  to  question 
what  McDougal  was  doing  in  arranging  the  affairs  of  the  bank. 

Mr.  Chertoff.  You  thought  it  was  legitimate  that  you're  going 
to  take  a  commission,  a  sales  commission  as  the  broker  for  a  piece 
of  property  you  purchased,  turn  around  and  use  that  as  the  down- 
pajnnent,  then  get  a  loan  on  a  nonrecourse  basis  on  an  appraisal 
that  you  have  described  as  being  twice  what  the  value  of  the  prop- 
erty was  really  worth,  on  a  piece  of  property  you  had  never  seen. 
You  thought  that  was  a  regular,  plain  vanilla,  just  terrific  trans- 
action. Is  that  what  you  are  telling  us? 

Mr.  Fitzhugh.  No,  that  is  not  what  I  said.  I  didn't  think  that 
much  about  the  transaction.  And  I  believe  the  appraisal  came  up 
later.  I  didn't  think  it  was  my  place  to  question  McDougal  and  the 
others,  when  there's  a  whole  bunch  of  other  people,  a  loan  commit- 
tee, compliance  officer,  that's  their  job. 

Mr.  Chertoff.  You  knew  this  smelled,  didn't  you? 
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Mr.  FiTZHUGH.  Well,  I  thought  this  is  their  transaction  and  if 
they  want  to  put  it  together  that  way,  that's  their  business.  I  didn't 
think  it  up. 

Mr.  Chertoff.  So  when  you  say  you  didn't  know  about  other  in- 
sider deals  and  stuff,  can  we  assume  that  you  took  the  same  atti- 
tude to  other  things  going  on  at  the  savings  and  loan  that  you  took 
to  this  transaction  you  personally  were  involved  in,  namely,  it  was 
their  business,  you  didn't  want  to  know  about  it? 

Mr.  FiTZHUGH.  No,  because  there  weren't  that  many  things  that 
I  would  have  any  reason  to  question  or  wonder  about. 

Mr.  Chertoff.  We  will  come  back  to  that  the  next  round. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Nash,  you  don't  know  anything  about 
this  other  second  meeting  that  Mr.  Chertoff  has  been  asking  about, 
I  take  it? 

Mr.  Nash.  No,  sir,  I  do  not. 

Senator  Sarbanes.  The  only  meeting  you  know  about  is  the  one, 
the  5-  or  10-minute  meeting  that  involved  you  and  Mr.  McDougal 
and  the  Governor? 

Mr.  Nash.  Yes,  sir,  that  is  correct. 

Senator  Sarbanes.  Involved  you  and  Mr.  McDougal  and  the  Gov- 
ernor. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  You  don't  know  it  to  be  a  first  or  second,  or 
any  number  meeting,  I  take  it? 

Mr.  Nash.  No,  sir,  I  do  not. 

Mr.  Ben-Veniste.  When  you  arrived  at  the  trailer  with  the  Gov- 
ernor, was  Mr.  McDougal  expecting  you? 

Mr.  Nash.  No,  sir,  I  don't  think  he  was  because  he  seemed  sur- 
prised when  I  walked  in. 

Mr.  Ben-Veniste.  So  basically  Mr.  Clinton  was  dropping  in  on 
Mr.  McDougal,  he  knew  he  had  a  sales  office  or  some  kind  of  office 
in  a  trailer  somewhere  in  this  area,  and  he  decided  he  would  stop 
in  on  him? 

Mr.  Nash.  I  assumed  he  knew  that. 

Mr.  Ben-Veniste.  As  far  as  your  recollection  is  concerned,  the 
conversation  was  completely  unremarkable  and  innocuous? 

Mr.  Nash.  Yes,  it  was  a  typical  drop-by  as  we  would  normally 
do  when  we  are  out  on  the  road. 

Mr.  Ben-Veniste.  Quite  clearly,  Mr.  David  Hale  was  not  present 
at  the  meeting,  he  was  nowhere  in  the  trailer  or  on  the  grounds 
or  lurking  about? 

Mr.  Nash.  I  did  not  see  Mr.  Hale  at  this  meeting  I  attended  in 
the  trailer  with  Governor  Clinton  and  Mr.  McDougal. 

Mr.  Ben-Veniste.  Now,  Mr.  Fitzhugh,  we  have  had  this  interest- 
ing questioning  about  the  blue  jeans  and  the  blue  jean  plant  and 
whether  Mr.  McDougal  was  wearing  blue  jeans,  and  so  on  and  so 
forth,  and  so  there  is  some  relationship  between  some  transaction 
and  Governor  Clinton. 

Let  me  ask  you  directly.  Did  Governor  Clinton  have  an3i;hing  to 
do  with  the  transaction  in  which  you  were  involved,  and  about 
which  you  testified,  to  the  best  of  your  knowledge? 

Mr.  FiTZHUGH.  Absolutely  none  that  I  am  aware  of. 
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Mr.  Ben-Veniste.  At  the  time  that  the  Rose  Firm  was  engaged 
to  represent  Madison  Guaranty  Savings  &  Loan  in  connection  with 
this  preferred  stock  issue,  who  was  the  principal  outside  attorney 
for  the  savings  and  loan? 

Mr.  FiTZHUGH.  At  Madison? 

Mr.  Ben-Veniste.  Yes. 

Mr.  FiTZHUGH.  I  don't  really  know.  I  could  guess,  but  I  don't 
know  if  I  would  be  correct. 

Mr.  Ben-Veniste.  And,  during  your  time  there,  prior  to  or  subse- 
quent to  the  time  that  the  Rose  Firm  was  engaged  on  the  issues 
that  you  have  talked  about,  were  there  other  outside  firms  per- 
forming work  for  Madison? 

Mr.  FiTZHUGH.  There  were  other  attorneys  that  I  believe,  did 
some  work  for  Madison,  but  I  don't  know  in  what  capacity  they 
were  hired  and  what  work  they  did. 

Mr.  Ben-Veniste.  Who  were  the  other  law  firms  that  you  know 
about? 

Mr.  FiTZHUGH.  I  believe  the  Mitchell  law  firm  did  some  work  for 
the  bank. 

Mr.  Ben-Veniste.  Any  others? 

Mr.  FiTZHUGH.  As  far  as  law  firms — the  Arnold,  Grobmyer  law 
firm  did  some  work  on  some  of  the  syndications,  at  least,  I  believe 
that's  who  it  was. 

Mr.  Ben-Veniste.  Is  it  correct  that  the  Mitchell  firm  included 
now-Governor  Tucker  as  a  partner  or  a  named  partner  of  the  firm? 

Mr.  FiTZHUGH.  At  some  point  in  time  his  name  was  added,  but 
I  don't  know  when.  It  could  have  been  then,  but  I  am  not  sure. 

Mr.  Ben-Veniste.  Who  is  Mr.  Selig? 

Mr.  FiTZHUGH.  Mr.  John  Selig  is  one  of  the — I  believe  he  is  a 
partner  of  the  Mitchell  law  firm  and  I  believe  he  did  some  work 
for  the  bank  during  the  period  of  time  I  was  there. 

Mr.  Ben-Veniste.  Is  it  correct  that  in  your  interviews  before  the 
RTC,  at  page  6,  more  than  2  years  ago,  in  1994,  you  stated  that, 
"Mr.  Selig  was  kind  of  the  outside  counsel  for  the  principal  counsel 
for  the  bank,  the  S&L.  I  think  that's  what  he  was,  I  believe  so.  I 
believe  that's  correct." 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  So,  we  have  the  fact  that,  to  the  best  of  your 
knowledge,  the  Rose  Law  Firm  was  not  involved  in  any  of  the 
transactions  that  Mr.  Chertoff  has  been  talking  about,  and  about 
which  we  heard  so  much  testimony  yesterday,  involving  the  trans- 
fers of  various  properties.  We  know  that  from  the  billing  records 
and  the  testimony  of  the  partners  of  the  Rose  Firm  that  they  were 
not  so  involved.  We  know  from  the  Pillsbury  Madison  &  Sutro  Re- 
port that  the  Rose  Firm  was  not  so  involved. 

Do  you  have  any  other  testimony  from  any  source  or  evidence 
from  any  source  that  would  suggest  that  there  is  additional  infor- 
mation to  be  gotten,  that  the  Rose  Firm  indeed  was  involved  in 
some  ways  that  the  RTC  and  these  other  investigative  agencies 
have  not  been  able  to  uncover? 

Mr.  FiTZHUGH.  No,  I  have  no  information  of  that  type  at  all. 

Mr.  Ben-Veniste.  And  if  I  understand  your  testimony,  it  is  quite 
clear  that  Governor  Clinton  and  Mrs.  Clinton  and  the  Rose  Firm 
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had  nothing  to  do  with  the  transaction  in  which  you  have  testified 
involving  the  purchase  of  this  abandoned  warehouse? 

Mr.  FiTZHUGH.  It  wasn't  abandoned,  but  absolutely  nothing  that 
I  was  aware  of. 

Mr.  Ben-Veniste.  Sorry,  it  was  not  a  Levi  Strauss  warehouse, 
was  it,  at  the  time? 

Mr.  FiTZHUGH.  Yes,  it  was. 

Mr.  Ben-Veniste.  It  was  at  the  time? 

Ms.  FiTZHUGH.  Yes,  it  was. 

Mr.  Ben-Veniste.  It  was  not  a  manufacturing  facility;  that  facil- 
ity was  elsewhere,  a  larger  facility,  obviously? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Sarbanes.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much.  Senator  Sarbanes. 

Mr.  Fitzhugh,  you  are  a  practicing  lawyer,  you  have  a  law  de- 
gree. Have  you  practiced  law? 

Mr.  FiTZHUGH.  I  have  a  law  degree,  that's  correct. 

Senator  Bond.  Do  you  have  an  MBA? 

Mr.  FiTZHUGH.  Yes. 

Senator  Bond.  You  worked  at  a  well  known,  regional  CPA  firm 
in  Little  Rock,  did  you  not? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  You  also  worked  with  a  large  real  estate  develop- 
ment firm  based  in  New  York? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  You  went  to  work  for  Madison  Financial,  the 
service  corporation  of  Madison  Guaranty,  back  in  March  1985;  is 
that  correct? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Senator  Bond.  It  was  October  1985  that  McDougal  came  to  you 
with  this  deal,  you  were  going  to  buy  the  Levi  Strauss  building? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  As  I  understand  it,  you  got  a  half-million  dollar 
loan,  you  got  a  commission  that  became  the  downpayment,  and  it 
was  a  nonrecourse  loan,  so  you  weren't  personally  liable? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  That's  a  heck  of  a  deal,  is  it  not? 

Mr.  FiTZHUGH.  If  I  had  made  any  money  off  of  it,  it  might  have 
been.  Perhaps  it  had  potential,  but  it  didn't  do  anything  for  me. 

Senator  Bond.  At  some  point  you  concluded  that  that  was  a 
sham  transaction,  or  you  were  a  straw  party,  did  you  not? 

Mr.  FiTZHUGH.  When  I  became  aware  of  some  of  the  other  as- 
pects of  that  transaction  that  I  was  not  aware  of  in  October  1985, 
then  it  became — ^yes,  it  became  aware  to  me  that  it  was  not  quite 
what  I  thought  it  was. 

Senator  Bond.  What  were  the  aspects  of  the  transaction  that 
convinced  you  it  was  a  sham,  or  that  you  were  a  straw  party?  What 
parts  tipped  you  off  that  this  was  somehow  not  on  the  up-and-up? 

Mr.  FiTZHUGH.  The  commission  that  was  paid  to  me,  I,  in  turn, 
immediately  gave  it  to  the  bank  so  I  didn't  make  a  nickel  off  that. 

Senator  Bond.  You  had  to  pay  tax  on  it? 
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Mr.  FiTZHUGH.  Yes,  I  did,  so  I  was  actually  in  the  hole.  But  I 
later  became  aware  that,  when  that  property  was  sold,  two  other 
people  were  paid  10  percent  commissions  or  at  least — I  can't  say 
that  is  true.  That  is  what  I  understand  is  true.  So  on  one  trans- 
action, there  was  $150,000  of  commissions  paid,  which  is  certainly 
exorbitant. 

Senator  Bond.  What  about  the  appraisals?  Did  you  learn  that 
the  appraisals  had  a  wonderful  way  of  going  up  on  that  property? 

Mr.  FiTZHUGH.  I  am  not  aware  of  more  than  one  appraisal.  When 
you  say  "going  up,"  that  means  there  is  more  than  one 

Senator  Bond.  What  appraisal  was  given  on  that  property? 

Mr.  FiTZHUGH.  The  only  one  I  ever  saw  was  the  one  we  talked 
about  earlier  that  was  like  a  million  or  a  million  one  or  two,  some- 
thing like  that.  That's  the  only  one  I  am  aware  of. 

Senator  Bond.  Mr.  Betts  made  that  appraisal? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  You  had  just  bought  the  property  for  a  half  mil- 
lion dollars  so  that  was  a  heck  of  a  deal,  was  it  not? 

Mr.  FiTZHUGH.  Had  it  been  worth  a  million  two,  that  would  have 
been  a  heck  of  a  deal. 

Senator  Bond.  It  seemed  like  it  was  going  to  be  a  heck  of  a  deal, 
but  there  came  a  time  when  they  came  to  you  and  said  you  have 
to  sign  a  recourse  loan? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  And  you  did  that.  What  caused  them  to  tell  you 
that  you  had  to  sign  a  recourse  loan? 

Mr.  FiTZHUGH.  It  is  my  understanding  that  the  bank  examiners 
were  coming  and  they  would  not  look  favorably  upon  a  nonrecourse 
note.  And  it  would  be  reclassified  on  the  books  of  the  savings  and 
loan  from  one  area  to  another  that  would,  you  know,  be  to  the  det- 
riment of  the  savings  and  loan. 

Senator  Bond.  In  fact,  with  your  legal  and  your  real  estate  back- 
ground, your  work  for  a  CPA,  had  the  examiners  known  it  was  a 
nonrecourse  loan,  they  should  have  classified  it,  should  they  not? 

Mr.  FiTZHUGH.  I  don't  really  know  that  much  about  bank  exam- 
ining, but  I  can  see  why  they  might.  Because  the  bank  had  some 
exposure  there  if  I  turned  the  property  in,  which  I  certainly  had 
the  option  to  do  at  any  point  I  wanted. 

Senator  Bond.  Interesting  to  me  is  how  did  they  know  the  bank 
examiners  were  coming?  Is  that  Arkansas  practice,  that  the  bank 
examiners  or  the  savings  and  loan  examiners,  say,  give  a  little  tip- 
off  that — get  the  books  in  order? 

Mr.  FiTZHUGH.  It  was  rumored  for  months,  when  I  was  down 
there,  that  the  bank  examiners  are  coming  Monday.  Then  they 
wouldn't  come  and  2  weeks  later  the  bank  examiners  are  coming 
Monday,  and  they  didn't  come.  I  was  not  involved  in  any  part  of 
the  bank  that  had  an3Athing  to  do  with  bank  examiners,  but  it  was 
just  kind  of  a  constant  rumor,  that  they  were  coming. 

Senator  Bond.  When  did  you  sign  the  recourse  loan? 

Mr.  FiTZHUGH.  I'm  not  entirely  sure.  I  don't  really  remember. 

Senator  Bond.  That  was,  in  fact,  near  the  time  when  the  bank 
examiners  did  come? 
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Mr.  FiTZHUGH.  Oh,  I  am  sure  it  was.  It  could  have  been  a  week 
before,  it  could  have  been  a  month  before,  but  it  was  certainly  be- 
fore that. 

Senator  Bond.  But  they  knew  at  some  point  they  had  had  this 
nonrecourse  loan — how  long  did  you  have  the  nonrecourse  loan? 

Mr.  FiTZHUGH.  I  don't  know.  I  mean,  I  know  when  I  signed  it 

Senator  Bond.  Was  it  6  months?  Was  it  October  1985  you  signed 
it?  Or  maybe  February,  when  you  had  to  sign  the  recourse  loan? 

Mr.  FiTZHUGH.  I  don't  know,  but  that's  possible. 

Senator  Bond.  Did  you  know  anything  else  about  the  other  ac- 
tivities at  Madison  or  at  Madison  Financial?  There  was  a  weekend 
around  February  28th  when  major  activities  were  underway  to 
clean  up  the  books.  Were  you  involved  in  any  other  preparations 
for  the  arrival  of  the  bank  examiners  other  than  signing  the  re- 
course note? 

Mr.  FiTZHUGH.  No,  I  was  not. 

Senator  Bond.  With  your  experience,  you  saw  by,  I  believe  it  was 
August  1987,  that  this  was  not  on  the  up-and-up.  What  did  you  do 
and  who  did  you  talk  to  about  it  in  August  1987? 

Mr.  FiTZHUGH.  I  don't  believe  it  was  in  August  1987,  because  I 
wasn't  even  working  there  any  longer. 

Senator  Bond.  When  did  you  deed  back  the  property  to  Madison? 

Mr.  FiTZHUGH.  I  am  not  sure.  I  mean,  it  is  a  public  record.  I  just 
don't  happen  to  know  that  date. 

Senator  Bond.  OK.  When  did  you  leave  Madison? 

Mr.  FiTZHUGH.  I  believe  it  was  in  July  1987. 

Senator  Bond.  Did  you  deed  the  property  back  then? 

Mr.  FiTZHUGH.  I  thought  I  had  because  I  had  several  discussions 
with  people  prior  to  leaving  about  things  that  we  had  to  do  to  kind 
of  unwind  the  entire  transaction.  And  I  thought  it  was  completed 
before  I  left.  It  is  possible  that  the  deeds  were  signed  afterwards. 

Senator  Bond.  With  whom  did  you  have  those  discussions? 

Mr.  FiTZHUGH.  Primarily  Stephen  Cuffman. 

Senator  Bond.  Mr.  Cuffman,  and  by  that  time  you  could  explain 
to  him  that  this  transaction  just  didn't  look  right? 

Mr.  FiTZHUGH.  Actually  what  happened  was  at  some  point  in 
time  I  believe  he  was  chairman  of  the  bank.  I  knew  Steve;  and  I 
called  him  up  and  said,  "Steve,  you  may  or  may  not  know  about 
this  but  let  me  tell  you  what  has  happened."  And  I  explained  it  to 
him.  He  said,  "Oh,  my  God,  no,  I  did  not  know  about  that."  And 
we  both  knew  we  had  to  straighten  it  out  and  basically  unwind  it. 

Senator  Bond.  You  deeded  it  back  to  Madison  Financial? 

Mr.  FiTZHUGH.  I  believe  so. 

Senator  Bond.  Did  you  pay  any  money  back  or  was  there  any 
consideration  given  for  that  deeding  back? 

Mr.  FiTZHUGH.  No,  they  didn't  pay  me  and  I  didn't  pay  them.  No 
money  changed  hands. 

Senator  Bond.  So  in  effect,  looking  back  on  it,  you  were  a  straw 
party;  is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  It  was  a  sham  transaction? 

Mr.  FiTZHUGH.  Well,  you  keep  saying  "a  sham  transaction."  At 
some  point  I  did  decide  that  it  looked  pretty  bad,  but  when  it  was 
originally  presented  to  me,  if  this  thing  had  actually  worked,  if  we 
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had  been  able  to  syndicate  the  property,  which  was  the  original 
plan  and  that  goes  back  to  the  broker-dealer,  if  there  had  been  any 
profits  to  be  made  one  of  the  things  that  Madison  did  was  you  got 
your  salary.  And  if  you  were  in  a  department  or  a  project  that 
made  some  money,  you  shared  10  percent  of  the  profits.  So  if  it  had 
ever  been  profitable,  I  stood  to  make,  not  a  large  amount  of  money, 
but  possibly  some. 

Senator  Bond.  You  said  that  you  had  not  seen  the  building  be- 
fore you  purchased  it? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Bond.  Did  you  make  any  inquiry  as  to  how  Madison  Fi- 
nancial had  acquired  it? 

Mr.  FiTZHUGH.  I  knew  how  they  had  acquired  it. 

Senator  Bond.  How  had  they  acquired  it? 

Mr.  FiTZHUGH.  By  buying  the  assets  of  IDC. 

Senator  Bond.  Do  you  know  how  much  they  paid  for  that  prop- 
erty or  how  much  IDC  paid  for  it? 

Mr.  FiTZHUGH.  Absolutely  no  idea  what  the  basis  was  on  that 
property. 

Senator  Bond.  Do  you  know  what  a  land  flip  is? 

Mr.  FiTZHUGH.  Yes,  I  do. 

Senator  Bond.  Would  you  just  describe  what  a  land  flip  is  and 
how  a  land  flip  involving  nonrecourse  loans  can  drain  money  out 
of  a  financial  institution? 

Mr.  FiTZHUGH.  Well,  that's  kind  of  a  complicated  question.  But 
basically  a  land  flip  is 

Senator  Bond.  Tell  us  what  a  land  flip  is. 

Mr.  FiTZHUGH.  A  sells  it  to  B  for  $1,  and  B  sells  it  to  C  for  $2, 
so  B  has  made  a  profit  of  $1.  That's  a  landflip.  And  C  may  sell  it 
to  D  for  $3. 

Senator  Bond.  If  all  these  are  done  with  nonrecourse  loans,  ev- 
erybody can  walk  away  with  a  dollar,  but  all  those  dollars  ulti- 
mately come  out  of  the  pocket  of  the  financial  institution,  or  in  this 
instance,  out  of  the  savings  and  loan  insurance  fund;  and  then  out 
of  the  taxpayers'  pocket;  is  that  correct? 

Mr.  FiTZHUGH.  Ultimately,  if  people  start  defaulting,  that's  right. 
Whoever  is  loaned  the  money  so  that  the  last  person,  when  the 
music  stops,  buys  it,  then  that  lending  institution  may  wind  up 
with  the  property  and  no  money. 

Senator  Bond.  And  they  did.  Thank  you,  Mr.  Fitzhugh. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Fitzhugh,  I  want  to  be  clear  on  one  thing 
about  this  commission  that  you  received,  when  you  went  through 
this  arrangement,  actually  you  didn't  keep  it,  you  used  it  as  the 
downpayment  on  the  property;  is  that  correct? 

Mr.  Fitzhugh.  I  never  had  possession  of  it  other  than  to  sit 
across  the  desk  from  a  man  who  said,  here,  sign  this,  I  signed  it, 
handed  it  back  to  him,  and  that's  the  extent  of  that  commission. 

Senator  Sarbanes.  OK.  You  did  have  to  report  it,  though,  as  in- 
come and  pay  tax 

Mr.  Fitzhugh.  Yes,  I  did  report  it  as  income,  paid  taxes  on  it. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 
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Mr.  Ben-Veniste.  Mr.  Fitzhugh,  let  me  go  back  again  to  the  pur- 
chase by  Madison  Guaranty  Savings  &  Loan  of  this  property, 
which  you  have  identified  as  the  IDC  transaction.  At  the  time  this 
parcel  of  land  was  purchased,  was  it  known  by  any  other  name 
other  than  IDC? 

Mr.  Fitzhugh.  Not  that  I  am  aware  of,  it  was  the  IDC  property. 

Mr.  Ben-Veniste.  This  concept  of  Castle  Grande,  the  idea  that 
a  portion  of  land  could  be  developed  for  residential  use,  having 
extra-wide  trailer  homes  in  this  area,  was  something  that  came 
later,  if  I  understand  your  testimony? 

Mr.  Fitzhugh.  That's  my  understanding,  yes,  that  Castle  Grande 
did  not  exist  at  the  time  the  IDC  property  was  purchased. 

Mr.  Ben-Veniste.  So  that  nobody  could  have  known  the  property 
as  Castle  Grande  prior  to  or  at  the  time  of  the  closing  of  the  IDC 
transaction? 

Mr.  Fitzhugh.  That's  my  understanding. 

Mr.  Ben-Veniste.  Now  it  is  quite  clear  in  your  mind,  then,  that 
IDC  and  Castle  Grande  are  two  different  entities,  or  one  entity 
within  a  second  larger  entity,  subsequently  developed,  concocted, 
thought  of,  and  created? 

Mr.  Fitzhugh.  That's  correct. 

Mr.  Ben-Veniste.  Let  me  go  again  to  the  issue  of  the  attorneys 
involved  in  making  these  deals.  The  transaction  that  you  were  in- 
volved in,  that  involved  a  no-  or  nonrecourse  loan,  who  drew  up  the 
papers  in  connection  with  the  nonrecourse  loan? 

Mr.  Fitzhugh.  I  did. 

Mr.  Ben-Veniste.  No  outside  attorney,  and  specifically  no  one 
from  the  Rose  Firm,  and  more  specifically  Mrs.  Clinton,  was  not  in- 
volved in  that  transaction? 

Mr.  Fitzhugh.  I  drew  up  all  the  papers. 

Mr.  Ben-Veniste.  The  idea,  the  concept  of  a  nonrecourse  loan, 
was  this  something  that  you  created? 

Mr.  Fitzhugh.  Yes,  sir. 

Mr.  Ben-Veniste.  And  was  the  concept  of  nonrecourse  something 
new,  had  you  invented  that  as  far  as  you  knew? 

Mr.  Fitzhugh.  No,  I  think  it  was  rather  a  common  practice. 
There  was  no  way  in  the  world  I  was  going  to  buy  that  building 
unless  I  got  nonrecourse  money. 

Mr.  Ben-Veniste.  That  is  really  what  I  was  getting  to.  We  tend 
to  focus  so  narrowly  here  on  these  issues.  The  concept  of  a  nonre- 
course loan  is  something  that  wasn't  new  with  this  transaction. 
These  kinds  of  loans  had  been  made  in  thousands  of  savings  and 
loans  throughout  the  United  States? 

Mr.  Fitzhugh.  That's  correct.  It  is  not  all  that  unusual. 

Mr.  Ben-Veniste.  And,  indeed,  the  problem  with  the  nonrecourse 
loan  that  occurs,  the  most  serious  problem  that  occurs  is  when  the 
value  of  the  land  to  which  the  lending  institution  must  look  for  re- 
payment of  the  loan,  if  it's  a  loan  based  on  land,  when  that  land 
goes  down  in  value,  as  it  did  with  the  crash  in  real  estate  in  the 
mid-1980's,  then  the  savings  and  loan,  then  the  lender  is  on  the 
hook  for  the  difference? 

Mr.  Fitzhugh.  That's  correct.  If  the  person  stops  making  their 
note  paynients,  then  the  only  asset  to  back  up  the  note  and  the 
mortgage  is  that  piece  of  property,  nothing  else. 
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Mr.  Ben-Veniste.  So  that,  in  thousands  of  savings  and  loans 
throughout  the  United  States,  these  nonrecourse  loans  secured  by 
real  estate  or  other  tangible  property  which  declined  in  value  since 
the  time  the  loan  was  made  was  a  substantial  part  of  what  became 
the  savings  and  loan  crisis;  is  that  fair  to  say? 

Mr.  FiTZHUGH.  I  am  sure  some  portion  of  that  was  nonrecourse 
notes,  that's  correct. 

Mr.  Ben-Veniste.  Now  in  connection  with  the  other  transactions 
about  which  we  have  heard  testimony  involving  the  flips  back  and 
forth  and  I  am  not  suggesting  that  anyone  who  had  a  nonrecourse 
loan  at  a  savings  and  loan  or  other  institution  was  engaged  in 
some  fraudulent  transaction.  The  fraud  that  has  been  discussed 
here  and  alleged  here  has  to  do  with  inflated  values,  wrongful  ap- 
praisals, and  insider  transactions  that  made  it  a  sham.  Would  you 
accept  that? 

Mr.  FiTZHUGH.  Yes,  that's  correct.  I  mean,  the  concept  of  a  nonre- 
course loan  in  itself  is  by  no  means  something  that's  fraudulent. 

Mr.  Ben-Veniste.  So  that,  in  connection  with  the  other  trans- 
actions that  were  testified  to  here  by  the  bank  examiners  who 
looked  at  them,  and  are  set  forth  in  much,  much  greater  detail  and 
clarity  in  the  reports  that  we  have  received  about  Madison  bank 
from  the  RTC  and  other  institutions,  indicate  that  Mr.  McDougal 
was  apparently  involved  in  a  number  of  transactions  that  were 
highly  questionable. 

My  question  to  you  is  whether  you  have  reason  to  believe  that 
the  papers  documenting  these  transactions,  such  as  the  papering 
for  your  transaction,  was  prepared  by  anyone  other  than  the  insid- 
ers themselves? 

Mr.  FiTZHUGH.  No. 

Mr.  Ben-Veniste.  And,  indeed,  the  improprieties  that  have  been 
alleged  here  were,  to  a  large  extent,  the  subject  of  a  criminal  trial 
back  in  1990  in  which  Mr.  McDougal  was  prosecuted  and  acquitted; 
is  that  correct? 

Mr.  FiTZHUGH.  Yes.  There  were  several  parts  of  that  trial,  and 
this  Levi  Strauss  building  was  one  of  those,  and  he  was  acquitted. 

Mr.  Ben-Veniste.  You  were  asked  a  question,  I  believe  by  the 
Senator  from  Alaska,  about — I'm  sorry,  it  may  have  been  Senator 
Bond,  I  stand  corrected — about  the  procedures  in  effect  in  Arkan- 
sas for  the  bank  examination. 

We  are  fortunate,  Mr.  Chairman,  that  we  have  something  to  help 
us  in  that  regard.  It  is  the  interview  by  Pillsbury  Madison  &  Sutro 
of  Mr.  Clark.  Mr.  Clark  was  the  bank  examiner  from  the  Federal 
Home  Loan  Bank  Board,  who  provided  this  information  on  October 
20,  1994,  at  page  20656651.  And  I  will  read  from  it: 

But  in  the  normal  course  what  happens  is  a  request  letter  for  information  is  sent 
to  the  institution.  In  that  letter  it  would  tell  them  what  date  we  expect  to  arrive. 
Normally,  that  request  letter  would  have  been  sent  out  a  few  weeks,  at  least,  in 
advance.  That  was  sent  out  from  the  Little  Rock  offices,  at  least  as  far  as  I  know, 
but  they  would  have  known  we  would  have  been  coming  to  the  institution,  at  least 
a  few  weeks  ahead  of  time. 

That  was  James  Clark's  statement.  He  was  the  bank  examiner 
who  performed  the  examination  in  1986.  Does  that  help  clarify  or 
refresh  your  recollection  about  the  circumstances  under  which  you 
knew  that  the  examination  was  going  to  take  place  at  or  about  a 
specific  time? 
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Mr.  FiTZHUGH.  Yes,  I  imagine  the  savings  and  loan  received  a 
letter  the  nature  you  are  talking  about,  and  let  people  know  that 
they  were  coming. 

Mr.  Ben-Veniste.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  So  you  hear  the  cops  are  coming,  and  somebody 
comes  to  you  and  says,  hey,  listen,  you  know  that  nonrecourse  note, 
you  have  to  sign  something  and  make  it  so  that  we  can  show  it  to 
some  people  so  that  we  can  show  they  do  have  recourse.  Did  they 
come  to  you  like  that? 

Mr.  FiTZHUGH.  More  or  less  like  that,  yes. 

The  Chairman.  So  you  knew 

Mr.  FiTZHUGH.  They  just  said  here,  sign  it. 

The  Chairman.  They  said  here,  sign  it?  You  told  us  in  the  begin- 
ning that  you  would  never  sign  anything  like  that.  You  wouldn't 
go  into  an  agreement  if  you  didn't  know  you  could  get  off  the  hook 
at  anytime  and  you  didn't  have  any  personal  responsibilities;  isn't 
that  true? 

Mr.  FiTZHUGH.  That's  correct. 

The  Chairman.  A  guy  comes  in  and  says  sign  it,  what  did  he  tell 
you?  He  said  because  the  bank  examiners  are  coming. 

Mr.  FiTZHUGH.  No,  but  I  think  that  was  common  knowledge. 

The  Chairman.  Then  you  knew  the  bank  examiners  were  com- 
ing. Did  he  say  just  sign  it  because  I  want  you  to  sign  it,  or  did 
he  say  sign  it  because  the  bank  examiners  are  coming? 

Mr.  FiTZHUGH.  He  just  said  sign  it. 

The  Chairman.  He  said  sign  it.  But  you  are  a  lawyer,  you  are 
astute,  you  are  in  real  estate,  you  do  all  these  things.  He  just  said 
sign  it  and  you  just  sign  anything.  You  told  us  you  wouldn't  have 
signed  that  thing  initially.  Now  they  come,  and  it  happens  right  be- 
fore this  bank's  examination,  and  they  say,  here,  sign  this,  now  you 
are  going  to  be  personally  on  the  hook.  Why  did  you  sign  it? 

Mr.  FiTZHUGH.  Well,  because  I  knew  it  wouldn't  stand  up. 

The  Chairman.  But  you  knew  that  it  was  going  to  be  used,  right? 

Mr.  FiTZHUGH.  It  bothered  me,  yes.  I  felt  like  they  were  going  to 
do  something  with  it,  and,  yes,  that  bothered  me  a  lot. 

The  Chairman.  That  was  improper,  wasn't  it? 

Mr.  FiTZHUGH.  It  was,  for  them  to  present  that  to  me  and  say 
sign  it,  it  was  improper. 

The  Chairman.  Why  didn't  you  tell  them  I'm  not  going  to  sign? 

Mr.  FiTZHUGH.  I  thought  about  that. 

The  Chairman.  But  you  didn't  do  that? 

Mr.  FiTZHUGH.  No,  I  didn't. 

The  Chairman.  Why  did  you  take  the  $50,000  commission?  You 
didn't  do  a  darn  thing  to  earn  that,  did  you? 

Mr.  FiTZHUGH.  I  didn't  benefit  from  it,  either. 

The  Chairman.  Did  you  do  anything  to  earn  that  commission? 

Mr.  FiTZHUGH.  No. 

The  Chairman.  Senator  Grams. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you,  Mr.  Chairman. 

I  would  like  to  follow  up  on  that.  Speaking  about  the  loan,  Mr. 
Fitzhugh,  you  received  a  $50,000  commission  on  this  transaction. 
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If  we  can  put  up  the  slide  dealing  with  the  acquisition  of  property 
by  David  Fitzhugh,  I  just  want  to  try  to  follow  some  of  this  money. 

You  received  a  $50,000  commission  for  a  $500,000  purchase,  yet 
also  was  a  $475,000  loan.  If  you  add  all  those  together,  there  is  a 
missing  $25,000.  You  said  you  didn't  benefit,  so  in  other  words, 
$25,000  didn't  get  skimmed  off  and  get  put  into  your  account? 

Mr.  Fitzhugh.  No,  it  did  not. 

Senator  Grams.  Where  did  it  go? 

Mr.  Fitzhugh.  I  think  there  were  some  operating  expenses,  we 
had  to  pay  insurance  and  get  a  bond  with  the  city  of  Little  Rock, 
and  we  didn't  want  to  have  absolutely  no  money  in  that  account 
in  case  something  needed  to  be  done. 

Senator  Grams.  Whose  account  was  this?  Was  it  Mr.  McDougal's, 
so  did  he  benefit  from  this  loan  as  well? 

Mr.  Fitzhugh.  No,  it  was  my  account. 

Senator  Grams.  So  all  $25,000  was  gone? 

Mr.  Fitzhugh.  I  don't  know  at  the  time  the  note  was  closed  if 
it  was  fully  funded  or  not. 

Senator  Grams.  But  you  had  a  $25,000  cushion  in  there  to  take 
carry  of  excessive  expenses. 

Mr.  Fitzhugh.  I  don't  believe  I  did. 

Senator  Grams.  You  said  you  had  money  in  an  account  that  was 
going  to  take  care  of  these  expenses? 

Mr.  Fitzhugh.  But  I  don't  know  how  much  it  was. 

Senator  Grams.  Did  you  ever  close  out  the  account? 

Mr.  Fitzhugh.  No. 

Senator  Grams.  It  is  still  there? 

Mr.  Fitzhugh.  Well,  since  that  bank  is  really  no  longer  in  exist- 
ence, I  moved  that  account  to  another  bank,  but  the  account  itself 
is  basically  still  in  existence. 

Senator  Grams.  So  there  is  still  money  in  this  account,  under 
your  name? 

Mr.  Fitzhugh.  Well,  from  other  sources. 

Senator  Grams.  There  is  a  chance  that  you  did  benefit  something 
from  this,  you  did  have  some  money  that  was  circulating  that  was 
put  into  this  account? 

Mr.  Fitzhugh.  No,  I  don't  know  what  the  trail  of  funds  was,  as 
far  as  when  the  loan  was  closed  and  where  the  money  went.  But 
as  far  as  any  financial  benefit,  I  never  received  any. 

Now,  see,  I  got  the  rents  from  the  Levi  Strauss  building  and  put 
that  money  into  that  account.  I  paid  the  bills  and  the  taxes  and 
ever5^hing  else. 

Senator  Grams.  Today,  you  can't  account  for  all  of  that  $25,000? 

Mr.  Fitzhugh.  No.  What  I  am  saying  is  I  don't  know  if  I  ever 
got  it.  I  don't  know  if  I  got  any  of  it  or  all  of  it. 

Senator  Grams.  Doesn't  that  raise  some  questions?  Now,  I  have 
been  in  some  land  deals  where  I  have  purchased  properties  like 
this  and  I  have  gone  into  these  negotiations,  and  I  have  never  had 
somebody  put  something  like  this  on  a  plate  and  shove  it  in  front 
of  me  and  say,  this  is  a  pretty  good  deal,  why  don't  you  sign  it.  Did 
it  look  like  a  great  opportunity  to  you,  or  didn't  it  have  some  kind 
of  smell  to  it? 

Mr.  Fitzhugh.  Well,  it  looked  like  a  possible  opportunity,  but  of 
course,  it's  been  11  years  and  I  am  sure  at  the  time  that  I  knew 
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where  the  money  was  and  what  was  happening  with  it.  But  at  this 
point  in  time  I  simply  can't  remember.  But  as  far  as  making  any 
money  or  getting  any  portion  of  the  $50,000  commission,  I  did  not. 

Senator  Grams.  You  were  an  employee  of  Madison  and  you  said 
you  were  instructed  to  buy  this  parcel,  Mr.  McDougal  told  you  to 
buy  it.  Did  he  explain  why  he  wanted  you  to  buy  it?  Again  because 
he  had  to  shift  some  notes  or  dollars  away  from  Madison,  they 
were  overbooked,  so  to  speak,  on  land  and  that  they  needed  to 
move  some  of  this  land  around,  flip-flop,  so  to  speak?  Was  that  the 
way  the  instructions  came  to  you? 

Mr.  FiTZHUGH.  Well,  it  was  well  known  at  Madison  at  the  time 
that  because  of  this  land  purchase,  they  had  more  money — or  not 
more  money,  more  assets  in  the  financial  corporation  than  they 
should.  And  this  Levi  Strauss  building  was  only  one  of  many  pieces 
of  property  that  the  savings  and  loan  sold  off.  So  I  was  not  singled 
out  to  purchase  something.  It  occurred  with  several  other  people 
and  several  other  parcels. 

Senator  Grams.  So  there  were  other  similar  sweet  deals,  so  to 
speak,  that  were  being  passed  around  on  this  property? 

Mr.  FiTZHUGH.  I  don't  know  how  similar  they  were,  but  I  know 
there  were  other  sales  taking  place. 

Senator  Grams.  Now,  you  said  you  wouldn't  have  signed  a  nonre- 
course loan,  anjrthing,  or  a  recourse  loan,  but  yet — so  this  is  basi- 
cally a  wash,  you  said  you  collected  rents  from  Levi,  you  put  it  into 
this  so-called  account  and  made  the  payments  to  the  bank,  so  there 
were  pajrments  made  on  this  loan  at  some  time? 

Mr.  FiTZHUGH.  It  was  never  delinquent. 

Senator  GRAMS.  You  changed  from  a  nonrecourse  to  a  recourse 
loan.  As  the  Chairman  said,  this  note  was  put  to  you  and  you  said 
you  had  to  sign  because  the  bank  examiners  were  coming? 

Mr.  FiTZHUGH.  That's  right. 

Senator  Grams.  Somebody  had  to  say,  because  you  were  able  to 
walk  away  from  this  in  1987,  yet  you  said  an  even  exchange,  you 
didn't  receive  any  money  and  Madison  didn't  receive  any  money. 
Was  there  some  guarantee  made  to  you  as  you  were  slipped  this 
piece  of  paper  for  a  recourse  loan  that  said,  don't  worry  about  it, 
we  will  take  care  of  this,  and  you  will  not  be  liable  for  anything 
in  the  future? 

Mr.  FiTZHUGH.  No. 

Senator  Grams.  So  you  gambled  that  you  were  going  to  take  this 
property  and  that  you  were  not  going  to  be  put  on  the  hook  for  a 
$500,000  loan,  or  the  balance? 

Mr.  FiTZHUGH.  Well,  I  don't  know  that  I  would  call  it  necessarily 
a  gamble. 

Senator  Grams.  But  you  said  you  made  a  call  to  someone  who 
said  we  have  to  unwind  this,  they  didn't  realize  the  complexity  of 
this.  It  was  unwound  and  you  were  relieved,  Madison  took  it  back? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Grams.  But  somewhere  you  had  to  unwind  this,  some- 
body must  have  told  you  that  they  would  unwind  this  within  a  very 
short  period  of  time? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  GRAMS.  So  that  was  the  deal  you  made  when  you  signed 
the  recourse  loan? 
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Mr.  FiTZHUGH.  No. 

Senator  Grams.  Were  you  relieved  at  all  when  this  was  all  done? 
Did  you  walk  out  of  there  and  say,  whew,  I  am  glad  this  is  all  over, 
that's  a  big  loan? 

Mr.  FiTZHUGH.  Certainly  I  was  glad  to  be  done  with  it,  yes. 

Senator  Grams.  Mr.  Nash,  I  want  to  ask  you  a  couple  of  quick 
questions  before  my  time  runs  out.  Talking  about  the  visit  to  Mr. 
McDougal's  office  at  the  trailer  at  Castle  Grande,  was  there  any 
reason  that  you  would  want  to  speak  with  Mr.  McDougal  at  that 
time  on  the  trip  back  from  wherever  you  were  at  the  event  with 
then-Governor  Clinton,  on  the  way  back  to  Little  Rock?  Do  you 
have  any  reason  why  you  wanted  to  stop  and  see  Mr.  McDougal? 

Mr.  Nash.  I  can't  think  of  a  reason  I  would  want  to  stop  and  see 
Mr.  McDougal. 

Senator  GRAMS.  Did  you  ever  have  any  kind  of  a  business  rela- 
tionship with  Mr.  McDougal? 

Mr.  Nash.  No,  sir,  I  did  not. 

Senator  Grams.  A  personal  relationship  with  Mr.  McDougal? 

Mr.  Nash.  No,  sir,  I  did  not. 

Senator  Grams.  A  State-type  investment  relation  that  the  State 
was  investing,  or  had  any  kind  of  relationship  under  your  economic 
development  authority? 

Mr.  Nash.  Not  that  I  am  aware  of. 

Senator  Grams.  So  you  had  no  reason  to  stop,  the  trooper  had 
no  reason  to  stop,  so  again  we  have  to  assume  that  the  third  per- 
son in  the  car  is  the  one  who  wanted  to  stop  and  talk  with  Mr. 
McDougal?  I  mean,  rationally  we  could  assume  that? 

Mr.  Nash.  Rationally,  yes,  sir,  you  could  assume  that. 

Senator  Grams.  Now,  you  said  it  was  just  a  visit  to  say  hi  and 
exchange  pleasantries.  You  can  remember  blue  jeans  and  Levi 
501's,  but  you  can't  remember  anything  else  about  the  conversa- 
tion. And  it  just  happened  that  there  was  a  Levi's  plant  on  the 
property,  and  that  the  whole  conversation  was  just  pleasantries? 

Mr.  Nash.  What  I  remember  is  that  the  conversation  was  pleas- 
antries. It  was  short,  it  was  about  the  weather.  We  may  have 
asked  how  his  wife  was  doing.  And  I  noticed  in  my  deposition  on 
page  60,  where  I  do  in  fact  refer  to — the  question  was  whether  or 
not  it  may  have  been  related  to  a  certain  type  of  blue  jeans,  and 
I  think — I  responded  positively  that  it  could  have  been,  yes. 

Senator  Grams.  You  don't  remember  then-Governor  Clinton  ask- 
ing any  kind  of  a  business-type  question  of  Mr.  McDougal  involving 
any  of  his  investments  or  any  relationship  with  him? 

Mr.  Nash.  No,  sir,  I  do  not. 

Senator  Grams.  When  Mr.  Lindsey  called  you,  either  in  1993  or 
in  1995,  was  he  ever  concerned  or  surprised  by  your  lack  of  recol- 
lection of  what  happened  at  the  meeting?  He  didn't  question  you 
further  to  ask  you  details  about  the  meeting? 

Mr.  Nash.  No,  sir,  he  did  not  question  me. 

Senator  Grams.  So,  it  was  a  very  short  conversation  with  Mr. 
Lindsey? 

Mr.  Nash.  Yes,  sir,  probably  a  few  seconds. 

Senator  Grams.  One  last  question.  Mr.  Fitzhugh,  do  you  still  owe 
any  money  at  all  on  the  loan  dealing  with  this  parcel  with  the  Levi 
building  on  it? 
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Mr.  FiTZHUGH.  No,  I  haven't  since  1987. 

Senator  Grams.  So  you  have  nothing? 

Mr.  FiTZHUGH.  Nothing. 

Senator  Grams.  What  about  any  money  in  the  account?  Again, 
I  want  to  go  back  to  that.  You  can't  say,  or  you  can  say,  definitely 
that  no  money  from  this  transaction  remains  in  that  account  which 
you  have  now  moved  to  another  bank? 

Mr.  FiTZHUGH.  Absolutely  no  money  remains  in  that  account 
from  this  transaction,  and  I  don't  believe  that  loan  was  ever  fully 
funded. 

Senator  GRAMS.  But  you  still  can't  account  for  the  $25,000  that 
moved  around? 

Mr.  FiTZHUGH.  No,  I  am  saying  I  don't  believe  it  was  ever  fully 
funded,  which  means  I  never  got  it. 

Senator  Grams.  All  right,  I  have  no  further  questions. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Gentlemen,  I  want  to  make  sure  we  are  clear 
on  one  thing.  Senator  Grams  said  it  just  happened  there  was  a 
Levi  plant  on  this  property.  That  was  a  question  he  put  to  you,  Mr. 
Nash.  Now,  my  understanding,  and  we  have  gone  over  it  more  than 
once  this  morning,  is  that  the  Levi  plant  was  not  on  this  property; 
is  that  correct,  Mr.  Fitzhugh? 

Mr.  FiTZHUGH.  The  Levi  Strauss  plant  is  not  what  is  known  as 
building  number  one,  and  was  not  part  of  the  purchase  from  IDC. 

Senator  Sarbanes.  Right,  it  was  in  an  entirely  different  location? 

Mr.  FiTZHUGH.  Entirely  different  location. 

Senator  Sarbanes.  What  was  on  the  IDC  property  was  a  ware- 
house? 

Mr.  FiTZHUGH.  That's  correct,  a  warehouse. 

Senator  Sarbanes.  I  just  wanted  to  be  very  clear  about  that  be- 
cause these  questions  keep  being  put  as  a  premise  of  the  question. 
That's  not  what  the  question  is  about.  The  question  is  about  some- 
thing else,  but  an  assumption  of  the  question  is  that  there  is  a  Levi 
plant  on  this  IDC  property.  And  as  I  understand  it,  there  is  no  Levi 
plant  on  this  IDC  property;  is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Sarbanes.  Is  that  your  understanding,  Mr.  Nash,  or  you 
didn't  know  one  way  or  the  other? 

Mr.  Nash.  I  don't  know  one  way  or  the  other. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Fitzhugh,  the  circumstances  under  which 
you  signed  a  recourse  note  making  you  personally  liable  for  the 
loan  were  not  pleasant  for  you,  were  they? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Ben-Veniste.  The  notion  that  you  would  have  changed  your 
obligation  from  nonrecourse  to  recourse  was  not  something  which 
you  had  volunteered  to  do  if  you  had  not  been  encouraged  to  do  so; 
is  that  fair  to  say? 

Mr.  FiTZHUGH.  Absolutely  not.  There  is  no  incentive  to  do  that 
and  I  would  not  do  it. 

Mr.  Ben-Veniste.  And,  indeed,  you  took  that  action  under  what 
you  believed  to  be  some  duress? 

Mr.  FiTZHUGH.  Yes,  exactly. 
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Mr.  Ben-Veniste.  The  duress  came  from  an  individual  associated 
in  some  way  with  the  management  or  board  of  Madison  Guaranty 
Savings  &  Loan? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Is  it  fair  to  say  that  you  went  into  those  cir- 
cumstances in  very  great  detail  during  the  1990  trial,  6  years  ago, 
of  Mr.  McDougal  and  others? 

Mr.  FiTZHUGH.  Yes,  I  did. 

Mr.  Ben-Veniste.  You  were  questioned  extensively,  you  were 
cross-examined,  and  all  of  this  was  laid  out  in  chapter  and  verse 
6  years  ago  in  connection  with  that  trial? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  And  essentially,  was  it  your  view  that  if  you 
didn't  sign  this  recourse  loan  that  you  would  have  been  terminated 
from  your  employment? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Whether  that  suggestion  was  made  to  you  di- 
rectly or  indirectly,  that  was  the  sense  that  you  got,  that  unless 
this  happened  you  were  gone? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  By  the  same  token,  when  you  were  strongly 
encouraged  to  revise  the  terms  of  that  transaction,  you  understood 
that  it  was  in  the  context  of  some  bank  examiners  that  were  com- 
ing in  to  review  the  loans  at  the  savings  and  loan? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  So  in  all  fairness,  it  is  not  off  the  mark  to  sug- 
gest that  you  recognized  that  this  was  fishy  at  the  very  least? 

Mr.  FiTZHUGH.  Absolutely,  and  I  suppose  in  retrospect,  I  could 
say  I  should  have  taken  the  note  and  told  them  where  to  stick  it, 
but  I  didn't  do  that. 

Mr.  Ben-Veniste.  I  understand  that.  And  all  of  this,  again,  is  in- 
formation that  was  provided  to  the  Federal  authorities.  It  was  the 
subject  of  a  prosecution  by  the  U.S.  Attorney's  Office  in  Little  Rock, 
Arkansas.  You  did  not  hold  back  in  any  way,  shape  or  form,  as  I 
understand  it,  at  the  time  you  gave  that  testimony  then,  nor  are 
you  doing  so  now? 

Mr.  FiTZHUGH.  That's  correct.  I  have  told  the  exact  same  facts  as 
they  occurred  every  single  time  I  have  been  questioned  about  this 
matter. 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Fitzhugh,  you  were  associated  from  1985  to  1987  with  Madi- 
son; is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  MURKOWSKI.  Could  you  give  us  a  little  detail  on  what 
your  titles  were  during  that  time? 

Mr.  FiTZHUGH.  I  believe  the  only  title  I  ever  had  was  vice  presi- 
dent. 

Senator  Murkowski.  Vice  president  of  Madison  S&L? 
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Mr.  FiTZHUGH.  Well,  I  believe  it  started  out  as  Madison  Financial 
Corporation,  and  then  went  to  Madison  Savings  &  Loan,  and  then 
went  back  to  Madison  Financial  Corporation. 

Senator  MURKOWSKI.  So  you  considered  yourself,  at  least  during 
some  period  of  that  time,  a  vice  president  of  Madison  S&L? 

Mr.  FiTZHUGH.  Only  when  I  was  employed  or  when  my  paycheck 
came  from  the  S&L.  They  switched  me  around,  but  my  duties  and 
my  work  never  really  changed. 

Senator  MURKOWSKI.  If  we  were  looking  at  the  annual  report  of 
Madison  and  we  were  looking  at  a  list  of  its  officers,  the  vice  presi- 
dent is  clearly  an  officer,  would  you  have  been  included  likely  in 
the  list  of  the  officers? 

Mr.  FiTZHUGH.  For  the  savings  and  loan? 

Senator  MURKOWSKI.  Yes. 

Mr.  FiTZHUGH.  I  doubt  it.  It  depends  upon — see,  I  don't  know 
what  period  of  time  I  worked  for  the  savings  and  loan. 

Senator  MURKOWSKI.  Well,  who  paid  you? 

Mr.  FiTZHUGH.  I  got  a  check  like  everyone  else  did  and 

Senator  MURKOWSKI.  It  was  drawn  on  an  account  at  Madison 
S&L? 

Mr.  FiTZHUGH.  No.  For  awhile  it  was  drawn  on  an  account  at 
what  I  call  MFC,  Madison  Financial  Corporation,  and  then  for  a 
period  of  time,  it  was  switched  and  drawn  on  Madison  Savings  & 
Loan,  for  what  reason  I  have  no  idea.  But  it  was 

Senator  MURKOWSKI.  All  right.  You  are  a  lawyer  and,  obviously, 
you  know  that  the  ascension  of  any  officers  in  a  corporation  is 
sanctioned  by  the  board  of  directors? 

Mr.  FiTZHUGH.  Would  you  repeat  that? 

Senator  MuRKOWSKl.  You  are  a  lawyer,  and  as  a  consequence, 
you  know  that  any  elevation  to  an  officer  status,  which  is  what  a 
vice  president  is,  takes  an  action  by  the  board  of  directors. 

Mr.  FiTZHUGH.  All  right. 

Senator  MURKOWSKI.  And  you  know  of  no  action  taken  by  the 
board  of  directors  of  the  S&L  or  the  financial  corporation  to  make 
you  an  officer? 

Mr.  FiTZHUGH.  When  I  started  working  there,  I  started 

Senator  Murkowski.  Where? 

Mr.  FiTZHUGH.  At  Madison  Financial  Corporation,  I  was  a  vice 
president  on  the  first  day  I  went  to  work,  so  I  assumed  whatever 
needed  to  be  done,  took  place  before  I  got  there.  When  they 

Senator  MURKOWSKI.  Just  a  minute  now.  During  the  time  you 
signed  correspondence,  would  you  sign  it  as  a  vice  president? 

Mr.  FiTZHUGH.  Perhaps.  I  probably  would,  yes. 

Senator  MuRKOWSKl.  You  would.  Vice  president  of  what? 

Mr.  FiTZHUGH.  MFC,  when  I  was  working  for  MFC. 

Senator  MuRKOWSKl.  How  about  when  you  were  working  for 
Madison? 

Mr.  FiTZHUGH.  If  I  was  working  for  the  savings  and  loan,  I  would 
probably  sign  any  letters  Vice  President,  Madison  Savings  &  Loan. 

Senator  MURKOWSKI.  OK,  now,  being  a  lawyer  and  being  a  vice 
president  of  Madison  Savings  &  Loan,  sometime  during  that  period 
of  time  of  1985  to  1987,  can  you  tell  us  how  you  had  no  knowledge 
of  the  limitation  on  the  S&L  to  loan  more  than  6  percent  of  its  net 
worth  to  any  one  customer? 
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Mr.  FiTZHUGH.  I  did  not  take  part  in  any  loan  committee  meet- 
ings, any  loans,  and  I  was  never  asked  my  opinion  about  making 
any  loans. 

Senator  MuRKOWSKl.  Well,  what  did  you  do,  basically,  at  the  in- 
stitution when  you  were  a  vice  president? 

Mr.  FiTZHUGH.  Well,  I  did  a  variety  of  things.  One  of  the  main 
things  I  did  was  work  for  them  to  put  together  a  broker-dealer  so 
that,  in  the  event  they  ever  had  a  product  to  sell,  we  would  be  set 
up  to  sell  it.  And  I  worked  on  some  real  estate  projects  up  and 
down  South  Main  Street. 

Senator  MURKOWSKI.  You  worked  on  real  estate  projects.  Did  you 
work  on  any  that  involved  Seth  Ward? 

Mr.  FiTZHUGH.  Pardon  me? 

Senator  MuKKOWSKl.  Seth  Ward. 

Mr.  FiTZHUGH.  Seth  Ward  bought  the  IDC  but  other  than  that, 
I  didn't  have  anything  to  do  with 

Senator  MURKOWSKI.  Other  than  that? 

Mr.  FiTZHUGH.  No. 

Senator  Murkowski.  You  were  aware  of  his  role? 

Mr.  FiTZHUGH.  Only  after  he  purchased  IDC. 

Senator  MuKKOWSKl.  You  weren't  aware  of  it  prior  to  that? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  MURKOWSKI.  He  didn't  have  any  role? 

Mr.  FiTZHUGH.  Not  that  I  am  aware  of. 

Senator  Murkowski.  So  that  role  came  up  when  he  purchased 
the  IDC? 

Mr.  FiTZHUGH.  As  far  as  I  know,  yes. 

Senator  MURKOWSKI.  Do  you  recall  the  IDC's  transitioning  into 
Castle  Grande? 

Mr.  FiTZHUGH.  No,  not  exactly. 

Senator  MURKOWSKI.  What  do  you  mean,  "not  exactly"? 

Mr.  FiTZHUGH.  Well,  to  me  there  was  IDC  and  there  was  Castle 
Grande. 

Senator  Murkowski.  They  are  one  and  the  same,  aren't  they? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  Murkowski.  What's  different? 

Mr.  FiTZHUGH.  Castle  Grande  was  a  residential  development  of 
manufactured  homes,  and  the  IDC  was  a  large  tract  of  property 
that  included  Castle  Grande. 

Senator  Murkowski.  But  Castle  Grande  acquired  the  IDC  over 
a  period  of  time? 

Mr.  FiTZHUGH.  No,  sir — no,  sir. 

Senator  Murkowski.  Some  of  it? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  Murkowski.  None  of  it? 

Mr.  FiTZHUGH.  Castle  Grande  did  not  acquire  IDC. 

Senator  Murkowski.  Was  there  some  activity  that  transferred 
land  from  IDC  to  Castle  Grande? 

Mr.  FiTZHUGH.  Castle  Grande  was  carved  out  of  the  IDC  at  some 
point  in  time. 

Senator  Murkowski.  So  there  was  a  transfer  then,  if  Castle 
Grande  was  carved  out? 

Mr.  FiTZHUGH.  I  don't  know  how  any  of  that  took  place.  I  was 
not  part  of  the  purchase. 


892 

Senator  MuRKOWSKl.  You  had  some  activity  in  association  with 
Seth  Ward? 

Mr.  FiTZHUGH.  My  only  activity  is,  I  knew  he  purchased  IDC. 

Senator  MURKOWSKI.  But  you  had  no  knowledge,  as  a  vice  presi- 
dent and  a  lawyer,  in  your  association  as  a  vice  president  of  the 
S&L  that  there  was  any  limitation  on  activity  relating  to  the  vol- 
ume that  was  occurring  in  the  sense  of  Madison  funding  Seth  Ward 
for  acquisition  of  land  during  this  timeframe.  How  many  vice  presi- 
dents were  there  of  the  S&L? 

Mr.  FiTZHUGH.  Several;  it  was  a 

Senator  MURKOWSKI.  "Several"  is  how  many? 

Mr.  FiTZHUGH.  I  would  guess  four  or  five. 

Senator  MURKOWSKI.  Did  you  ever  communicate? 

Mr.  FiTZHUGH.  With  the  other  vice  presidents? 

Senator  MURKOWSKI.  Yes.  Did  you  ever  go  to  a  loan  committee 
meeting? 

Mr.  FiTZHUGH.  Never. 

Senator  MURKOWSKI.  Never  went  to  one? 

Mr.  FiTZHUGH.  Never. 

Senator  MURKOWSKI.  Not  one  at  all? 

Mr.  FiTZHUGH.  Not  one. 

Senator  Murkowski.  Did  you  ever  go  to  one  that  associated  itself 
with  the  Madison  Financial? 

Mr.  FiTZHUGH.  I  don't  believe  there  were  any. 

Senator  MURKOWSKI.  Were  there  minutes  kept  of  any  of  the  ac- 
tivities of  Madison  Financial? 

Mr.  FiTZHUGH.  I  wouldn't  have  any  reason  to  know.  I  didn't  go 
to  any  meetings  where  there  was  a  secretary  that  would  have  kept 
meeting  notes. 

Senator  MURKOWSKI.  It  is  extraordinary  that  as  a  vice  president, 
you  would  not  have  some  function,  as  implied  by  the  title  of  vice 
president.  I  find  that  very  unusual. 

But,  so  you  didn't  find  anything  suspicious  about  the  activities, 
in  discussions  relative  to  these  extraordinary  land  sales  that  were 
taking  place,  and  you  yourself  made  $50,000  in  commissions  for  a 
transaction,  without  really  doing  anything,  to  earn  it;  is  that  right? 

Mr.  FiTZHUGH.  Well,  when  you  say  I  made  it,  I  mean,  that  im- 
plies I  benefited  from  it  and  I  don't  consider  myself  to  have  bene- 
fited from  it,  but  I  did  receive  it. 

Senator  MURKOWSKl.  Your  net  worth  increased  $50,000,  didn't  it? 

Mr.  FiTZHUGH.  I  don't  believe  so. 

Senator  MuRKOWSKl.  What  did  it  do?  It  didn't  decrease  it,  did  it? 
You  say  you  benefited  by  it,  what  do  you  mean,  did  or  didn't?  Did 
you  get  $50,000? 

Mr.  FiTZHUGH.  I  turned  the  money  over  in  less  than  30  seconds 
to  the  savings  and  loan  so  they  would  make  a  loan  to  me.  I  never 
deposited  it  in  my  account. 

Senator  Murkowski.  How  much  was  the  loan  to  you? 

Mr.  FiTZHUGH.  Well,  the  full  principal  amount  was  525,  but  I  do 
not  know  how  much 

Senator  MuRKOWSKl.  "525"  means  what? 

Mr.  FiTZHUGH.  $525,000. 

Senator  MuRKOWSKl.  So  for  turning  over  $50,000,  you  received  a 
$525,000  loan;  right? 
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Mr.  FiTZHUGH.  That  was  used  to  purchase  a  building,  so  I  never 
got  any  of  that. 

Senator  MURKOWSKI.  And  what  was  the  interest  rate  that  was 
charged  on  that  loan? 

Mr.  FiTZHUGH.  Ten. 

Senator  Murkowski.  A  10  percent  rate? 

Mr.  FiTZHUGH.  Yes. 

Senator  Murkowski.  You  paid  the  interest 

Mr.  FiTZHUGH.  I  paid 

Senator  Murkowski.  — and  the  principal  back? 

Mr.  FiTZHUGH.  — every  month. 

Senator  Murkowski.  As  an  attorney,  why  would  it  be  necessary 
that  you  get  $50,000  in  commission  and  have  to  turn  it  over  to  the 
bank.  And  then,  in  consideration  for  a  loan,  you  usually  go  into  a 
S&L  and  you  put  up  collateral  you  get  the  loan  or  you  don't,  but 
here  you  basically  turned  your  $50,000  commission  over  as  consid- 
eration for  a  nonrecourse  loan?  As  a  lawyer  do  you  consider  that 
a  questionable  transaction  and  process? 

Mr.  FiTZHUGH.  Well,  at  the  time  that  it  was  taking  place,  as  I 
mentioned  earlier,  you  know,  I  felt  like  it  was  not  my  position  to 
question  everything  they  were  doing.  Certainly  it  raised  my  eye- 
brows when  he  first  said,  do  you  have  a  brokers'  license,  you  are 
going  to  purchase  this  building,  certainly  I  was  shocked 

Senator  Murkowski.  You  do  not  need  a  broker's  license  to  pur- 
chase a  building? 

Mr.  FiTZHUGH.  No,  but  I  had  to  have  a  broker's  license  so  that 
he  could  pay  me  the  $50,000. 

Senator  Murkowski.  You  didn't  question  the  legitimacy  of  that? 
The  fact  that  that  isn't  an  everyday  occurrence,  when  you  go  to 
your  S&L  to  borrow  money,  that  you  get  a  commission  for  a  trans- 
action that  you  are  involved  in  and  you  pay  that  back  to  the  S&L? 
How  much  was  the  building — you  borrowed  $525,000? 

Mr.  FiTZHUGH.  Well,  as  I  stated  earlier,  I  believe  that's  the  note 
amount.  But  as  far  as  how  much  was  advanced,  I  don't  know. 

Senator  Murkowski.  You  do  not  know  what  you  paid  for  the 
building? 

Mr.  FiTZHUGH.  I  beheve  it  was  $500,000. 

Senator  Murkowski.  It  was  $500,000,  and  you  were  advanced 
$525,000? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  Murkowski.  What  were  you  advanced? 

Mr.  FiTZHUGH.  I  do  not  remember 

Senator  Murkowski.  You  don't  know? 

Mr.  FiTZHUGH.  — what  I  was  advanced.  Probably  $450,000,  the 
$50,000  commission,  and  another  $450  would  make  up  $500. 

Senator  Murkowski.  So  you  got  the  $50,000,  you  paid  it  to  the 
bank  in  consideration  for  a  $450,000  loan,  OK.  And  then  you  had 
to  pay  that  $50  back,  so  you  actually  had  to  pay  the  bank  back 
$500,000;  is  that  right?  But  you  don't  know. 

Mr.  FiTZHUGH.  You  are  kind  of  losing  me  here  on  these 

Senator  Murkowski.  Well,  I'm  just  trying  to  get — ^you  don't  know 
what  you  paid  for  the  building? 

Mr.  FiTZHUGH.  I  believe  the  sales  price  was  $500,000. 

Senator  Murkowski.  And  you  borrowed  how  much? 
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Mr.  FiTZHUGH.  Well,  the  note  was  set  up  for  $525.  I  believe  at 
the  time  that  note  closed,  I  borrowed  and  was  advanced  $450,000, 
plus  the  $50  on  the  commission,  would  be  $500  for  the  sales  price 
of  the  building. 

Senator  MURKOWSKI.  Yes,  but  the  $50  on  commission,  was  that 
part  of  the  note?  Was  that  added  to  the  $450? 

Mr.  FiTZHUGH.  I  don't  really  know. 

Senator  MURKOWSKI.  And  yet  you  say  that  they  made  a  note  for 
$525,000  and  you  got  $450  or  you  got  the  $50  that  was  added  back. 
I  don't  know,  Mr.  Chairman. 

Mr.  FiTZHUGH.  I  don't  think  the  $50  was  added  back  into  what 
I  borrowed,  no. 

Senator  MURKOWSKI.  Let's  assume  that  you  paid  $500,000,  but 
they  advanced  $525,000.  What  happened  to  the  other  $25,000? 

Mr.  FiTZHUGH.  I  don't  believe  it  was  ever  advanced. 

Senator  MURKOWSKI.  You  don't  think  it  was  ever  advanced,  OK. 
But  you  bought  a  building  that  you  never  saw,  I  guess,  previous 
to  buying  it? 

Mr.  FiTZHUGH.  Prior  to  purchasing  it,  that's  correct. 

Senator  MURKOWSKI.  That  causes  me,  for  a  lawyer  and  a  banker, 
that's  hardly  a  normal  function  when  you  are  going  to  buy  some- 
thing. And  then  I  gather  you  told  us  that  McDougal  told  you  he 
was  in  a  hurry  to  process  the  transaction  to  clean  up  the  Madison 
books.  Did  he  know  the  examiners  were  coming? 

Mr.  FiTZHUGH.  I  don't  really  know  what  his  timeframe  was,  but 
you  are  correct,  he  was  anxious  to  get  it  done. 

Senator  MURKOWSKI.  But  he  didn't  know  the  examiners  were 
coming.  Did  you  know  the  examiners  were  coming? 

Mr.  FiTZHUGH.  I  don't  know  what  he  knew.  It  was  always  a 
rumor,  the  examiners  were 

Senator  Murkowski.  Did  you  ever  meet  with  the  examiners? 

Mr.  FiTZHUGH.  No,  sir,  I  did  not. 

Senator  MURKOWSKI.  They  never  questioned  you? 

Mr.  FiTZHUGH.  No. 

Senator  MuRKOWSKl.  Well,  Mr.  Chairman,  that  is  extraordinary 
banking  procedure. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Fitzhugh,  I  am  looking  at  the  Federal 
Home  Loan  Bank  Board  Report  of  Examination,  and  they  list  a 
number  of  vice  presidents  for  Madison  S&L,  senior  vice  president. 
In  fact,  they  list  one,  two,  three,  four  of  them.  Was  that  the  situa- 
tion? You  were  not  the  only  vice  president,  I  take  it? 

Mr.  FiTZHUGH.  I  don't  believe  there  was  another  male  person 
there  that  was  not  a  vice  president.  There  may  have  been  some  but 
I  do  not  recall  who  they  were. 

Senator  Sarbanes.  Were  you  a  senior  vice  president? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  Sarbanes.  Was  there  a  distinction  between  vice  presi- 
dent and  senior  vice  president? 

Mr.  FiTZHUGH.  Other  than  title.  I  mean,  the  titles  were  more  or 
less  meaningless. 

Senator  Sarbanes.  Was  a  senior  vice  president  regarded  as  being 
of  higher  rank  than  a  vice  president? 
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Mr.  FiTZHUGH.  There  just  wasn't  any  true  rank  per  se.  I  under- 
stand what  you  are  saying.  Under  normal  circumstances,  certainly 
that  would  have  been  the  case. 

Senator  Sarbanes.  But  everyone  was  a  vice  president?  Not  ev- 
eryone, but  a  great  number  of  people  were  vice  presidents,  right? 

Mr.  FiTZHUGH.  Yes. 

Senator  Sarbanes.  So  the  fact  that  you  were  a  vice  president  is 
not  like  when  there's  only  one  vice  president  like  of  the  United 
States;  is  that  correct? 

Mr.  FiTZHUGH.  No,  no,  it's  not  quite  as  significant. 

Senator  Sarbanes.  I  want  to  ask  about  this  property  that's  up 
there  on  that  board.  Is  that  entire  colored  area  the  IDC  property? 

Mr.  FiTZHUGH.  Well,  there  was  actually — I  believe  there's  some 
property  that  was  not  out  here  that  was  actually  owned  by  the  IDC 
that  was  purchased  at  the  same  time  and  it  was  located  in  a  dif- 
ferent industrial  park. 

Senator  Sarbanes.  OK.  But  the  reference  to  the  IDC  property 
encompassed  certainly  all  of  that  property  and  it  may  have  encom- 
passed other  property.  This  was  the  property  acquired  by  Madison 
from  the  Industrial  Development  Commission;  is  that  correct? 

Mr.  FiTZHUGH.  Industrial  Development  Company,  yes. 

Senator  Sarbanes.  Company,  sorry.  Now,  Castle  Grande  was  a 
portion  of  this  IDC  property;  is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Sarbanes.  Castle  Grande  was  where  they  were  going  to 
do  the  so-called  trailer  park?  Actually,  I  think  they  had  a  more 
upscale  name  for  it  than  that. 

Mr.  FiTZHUGH.  Yes.  It  really  wasn't  a  trailer  park  because  there 
were  large  tracts  of  land  that  had  manufactured  housing  on  it. 

Senator  Sarbanes.  Now  other  parts  of  the  IDC  property  were  to 
be  used  for  commercial  and  industrial  development;  is  that  right? 

Mr.  FiTZHUGH.  Yes. 

Senator  Sarbanes.  And  also  other  forms  of  residential  develop- 
ment as  well? 

Mr.  FiTZHUGH.  I  believe  the  only  plans  for  residential  develop- 
ment were  south  of  145th  Street,  which  is  that  light  blue  color  up 
on  your  chart. 

Senator  Sarbanes.  But  that's  different  from  the  Castle  Grande 
property? 

Mr.  FiTZHUGH.  Castle  Grande  is  part  of  that.  Castle  Grande  is 
where  the  blue  is. 

Senator  Sarbanes.  Was  all  of  that  blue  or  just  part  of  it,  the 
manufactured  home  section? 

Mr.  FiTZHUGH.  Well,  I  don't  know  how  much  ever  became  manu- 
factured homes,  but  primarily  it  was  the  land  right  next  to  145th 
Street,  right  on  it. 

Senator  Sarbanes.  OK.  When  this  property  was  first  acquired, 
I  take  it,  it  was  referenced  as  the  IDC  property;  is  that  correct? 

Mr.  FiTZHUGH.  Yes,  sir,  as  far  as  I  know. 

Senator  Sarbanes.  That's  how  you  knew  it? 

Mr.  FiTZHUGH.  That's  exactly  how  I  knew  it. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  pick  up  on  the  questioning  of  the  Sen- 
ator from  Alaska.  There  isn't  any  question  but  that  there  were  ex- 
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traordinary  banking  practices  that  went  on  at  Madison  Savings  & 
Loan  during  the  timeframe  that  we're  talking  about,  isn't  that  so? 

Mr.  FiTZHUGH.  Correct.  Also,  it  was  before  the  RTC  existed,  it 
was  before  the  big  savings  and  loan  scandal,  and  people  were  not 
walking  around  constantly  thinking,  is  this  bank  doing  something 
illegal?  You  know,  today  that  may  be  in  the  back  of  everyone's 
head,  but  10  or  11  years  ago  it  wasn't.  You  didn't  question  what 
everyone  did. 

Mr.  Ben-Veniste.  But  in  fact,  with  all  deference  to  you  and  the 
extent  of  your  knowledge,  there  were  other  transactions  that  went 
on  and  they  rose  to  the  level  where  a  Federal  Grand  Jury  sitting 
in  Little  Rock  returned  an  indictment  against  Mr.  James  McDougal 
and  others? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  McDougal  and  others  stood  trial  before  a 
jury,  there  was  an  extensive  trial  in  which  you  testified,  these  ex- 
traordinary practices  were  all  laid  out  and  that  case  resulted  in  an 
acquittal? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  But  there  were  hundreds  of  trials  around  the 
country  involving  operators  of  savings  and  loans  who  were  charged 
with  having  engaged  in  improper  or  fraudulent  transactions? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  And  that  all  grew  out  of  the  same  basic  situa- 
tion where  funds  were  loaned  and  could  not  be  repaid  and  that 
caused  the  savings  and  loans  to  collapse  or  to  be  taken  over  and 
substantial  costs  incurred  by  Federal  insurance  and  regulatory 
agencies.  We  are  not  inventing  something  new  here;  this  savings 
and  loan  crisis  has  been  the  subject  of  very  considerable  discussion. 
We  have  seen  in  the  index  to  the  reports  literally  dozens  of  mono- 
graphs written  about  the  causes  of  savings  and  loans  collapsing  in 
this  country. 

But  let  me  ask  you,  in  connection  with  the  Federal  Home  Loan 
Bank  Board  examination  which  occurred  in  1986,  did  anyone  from 
the  Rose  Law  Firm  come  over  to  prepare  you  for  that  examination? 

Mr.  FiTZHUGH.  Well,  no  one  from  the  Rose  Law  Firm  spoke  with 
me,  and  I  was  not  part  of  that  examination. 

Mr.  Ben-Veniste.  Indeed,  to  the  best  of  your  knowledge,  no  one 
from  the  Rose  Firm  had  anything  to  do  with  that  examination? 

Mr.  FiTZHUGH.  Not  that  I'm  aware  of,  no,  sir. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  Senator  Faircloth. 

OPENING  STATEMENT  OF  SENATOR  LAUGH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Just  a  brief  statement,  Mr.  Chairman.  As  you  know,  there  has 
been  a  growing  pressure  from  some  Democrats  to  end  the  hearings 
at  the  end  of  February;  and  there  have  been  suggestions  that  the 
hearings  are  political.  Last  night  I  watched  ABC  News  and  I 
learned  that  the  White  House  put  out  a  negative  press  package 
against  Chairman  D'Amato.  It  would  seem  to  me  that  the  hearings 
would  be  over  a  lot  quicker  if  the  White  House  put  its  time  and 
attention  to  answering  our  document  requests,  such  as  E-mails, 
then  having  tax  dollars  and  Gk)vernment-paid  lawyers  prepare  hit 
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pieces  against  this  Committee,  particularly  the  Chairman.  We  al- 
ready know  they  use  the  White  House  legal  counsel  for  personal 
legal  work. 

What  it  comes  down  to,  Mr.  Chairman,  is  that  the  people  who 
are  clamoring  this  is  political  are  the  very  same  people  engaged  in 
some  of  the  most  blatant  of  politics  to  try  to  end  the  hearings. 

I  think  it  has  become  pretty  clear  that  the  White  House  is  trying 
to  end  the  hearings,  and  it  suggests  to  me  that  they  are  afraid  we 
will  find  something.  For  that  very  reason,  I  think  that's  the  best 
reason  I  can  think  of  to  keep  the  hearings  going  and  continue  them 
after  February. 

Mr.  Fitzhugh,  I  have  been  dealing  in  land — ^buying  and  selling 
real  estate — or  buying  mostly  for  the  last  50  years.  I  heard  your 
testimony  and  I  have  never  ever  ran  into  such  things  as  you  are 
talking  about  doing.  Let  me  ask  you,  did  you  ever  make  from  Madi- 
son a  legal,  properly  collateralized  loan? 

Mr.  Fitzhugh.  I  was  not  on  the  loan  committee  and  I  do  not 
know  what  type  of  loans  they  made  or  to  whom  they  were  made. 
I  was  not  part  of  the  loan  process  at  that  savings  and  loan. 

Senator  Faircloth.  I've  been  listening  to  you.  What  did  you  do? 

Mr.  Fitzhugh.  I  worked  on  their  broker-dealer,  setting  up  a 
broker-dealer  for  them,  and  I  worked  on  some  of  their  real  estate 
projects.  And  it  was  not — ^you  know,  let  me  say  this:  It  was  not  a 
job  where  I  was  busy  completely  8  hours  a  day.  I  feel  like  they 
were  looking  for  things  for  me  to  do. 

Senator  Faircloth.  Well,  it  certainly  would  appear  that  way. 
The  attorney  for  the  other  side  keeps  referring  to  them  as  unusual 
loans  or  unusual  lending  practices.  If  that  isn't  a  euphemism  for 
crookedness,  I  never  heard  it.  But  that  certainly  seems  to  be  what 
these  loans  were. 

An3rway,  Mr.  Nash,  you  know  Bruce  Lindsey,  of  course? 

Mr.  Nash.  Yes,  sir,  I  do. 

Senator  Faircloth.  You  had  a  call  from  him  in  1993,  asking  you 
about  the  meeting  in  the  trailer? 

Mr.  Nash.  He  called  me,  I  believe  it  was  in  1993  when  I  was  at 
USDA  and  asked  me  did  I  remember  being  in  a  trailer,  meeting 
with  Mr.  McDougal  and  Governor  Clinton;  and  I  said  yes,  I  do  re- 
member a  meeting.  I  didn't  characterize  it  as  a  meeting.  I  charac- 
terized it  as  a  visit  or  a  drive-by. 

Senator  Faircloth.  Did  you  ask  him  why  he  wanted  to  know? 

Mr.  Nash.  No,  sir,  I  did  not. 

Senator  Faircloth.  You  had  another  call  from  him  on  the  same 
thing  in  November  1995? 

Mr.  Nash.  Yes,  sir,  approximately  that  time. 

Senator  Faircloth.  What  did  he  ask  you  about  then? 

Mr.  Nash.  The  same  thing,  did  I  remember  him  asking  me  ear- 
lier had  I  been  in  a  meeting;  and  I  said  yes,  I  do  remember  you 
asking  me  earlier. 

Senator  Faircloth.  Did  you  ask  him  why  he  wanted  to  know? 

Mr.  Nash.  No,  sir. 

Senator  Faircloth.  And  you  didn't  have  any  curiosity  as  to  why 
Bruce  Lindsey  would  be  asking  you  about  a  meeting  with  Bill  Clin- 
ton, you  rolled  with  it  and  didn't  ask  him  why  he  wanted  to  know? 
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Mr.  Nash.  I  assumed  that  he  wanted  to  know  because  of  all  that 
has  been  going  on  here  and  before. 

Senator  Faircloth.  This  was  November  1995.  Give  me  a  little 
detail  of  that  conversation. 

Mr.  Nash.  I  just  did.  That  was  the  extent  of  it. 

Senator  Faircloth.  You  didn't  find  it  perked  your  curiosity  alot 
that  Mr.  Lindsey  was  wanting  to  know  about  a  meeting  in  a  trailer 
between  Governor  Clinton  and  McDougal? 

Mr.  Nash.  Senator,  I  made  an  assumption  that  it  was  about  the 
activity  going  on  here  today  and  before. 

Senator  Faircloth.  Mr.  Nash,  you  are  head  of  Presidential  Per- 
sonnel at  the  White  House  now? 

Mr.  Nash.  Yes,  sir,  that  is  correct. 

Senator  Faircloth.  It  is  my  understanding  that  last  week,  the 
Commodity  Futures  Trading  Commission  appointed  Mr.  John  Tull 
as  interim  head  of  this  agency,  a  longtime  friend  of  the  Clintons 
from  Arkansas. 

Senator  Sarbanes.  Mr.  Chairman,  that's  not  within  the  scope  of 
this  inquiry.  I  mean,  no  way,  shape  or  form  that's  within  the  scope 
of  this  inquiry. 

Senator  Faircloth.  It's  not  a  question.  It's  a  statement. 

Senator  Sarbanes.  Pardon. 

The  Chairman.  Senator,  I  give  great  latitude  to  all  of  the  Sen- 
ators, Republicans  and  Democrats.  If  the  Chair  sees  this  going  off, 
the  Senator  has  a  right  to  make  his  statements  and  we're  going  to 
proceed.  Continue,  Senator. 

Senator  Faircloth.  It  is  my  understanding  that  last  week  the 
Commodity  Futures  Trading  Commission  appointed  John  Tull.  I 
have  heard  that  the  White  House  is  considering  nominating  a  close 
friend  of  Hillary  Clinton's,  someone  without  a  background  in  the 
area,  to  run  the  CFTC  permanently.  Have  you  heard  that? 

Senator  Sarbanes.  That  is  outside  the  scope  of  this  inquiry,  Mr. 
Chairman. 

The  Chairman.  Let  me  say  this  to  you. 

Senator  Sarbanes.  Well,  it  clearly  is. 

The  Chairman.  Let  me  say  that  the  Senator  asked  a  question. 
If  Mr.  Nash  wants  to  answer  or  has  an  answer  or  knows  or  doesn't 
know,  he  can  answer. 

Senator  Sarbanes.  Well,  I  don't  think  Mr.  Nash  would  be  put  in 
the  position  of  having  to  decide  whether  to  answer  or  not  if  the 
question  is  improper  as  being  outside  the  scope  of  this  inquiry,  to 
begin  with. 

The  Chairman.  What  is  your  observation,  counselor?  Why  don't 
you  sit  down  and  when  I  say  "sit  down,"  I  mean,  take  a  chair  there 
and  pull  it  over  to  that  microphone. 

Mr.  Simpson.  Mr.  Chairman,  I  only  would  raise  an  objection  that 
that  question  is  totally  outside  of  what  we  understood  Mr.  Nash 
was  going  to  be  asked  about.  He  hasn't  had  a  chance  to  be  pre- 
pared on  that.  I  think  it's  unfair  to  go  into  an  area  that's  not  with- 
in the  Resolution  and  without  notice. 

Senator  Faircloth.  What  I'm  getting  to,  and  I  can  get  there  real 
quick.  We  are  still  going  with  these  friends  of  Hillary.  We  ap- 
pointed— I  opposed  Ricki  Tigert  for  FDIC  because  I  said  it  was 
going  to  be  right  back  where  we  are  today,  she  would  be  making 
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judgments  on  Mrs.  Clinton,  which  is  exactly  where  we  are  with  the 
RTC,  folded  into  the  FDIC.  Ricki  Tigert  is  making  judgments  on 
what  was  described  as  her  favorite  hanging-out  pal,  Mrs.  Clinton. 

Now,  we  are  getting  ready  to  appoint  another  lady  or  talking 
about  doing  it  and  getting  into  the  same  trap,  and  I'm  going  to  say 
we  ought  to  stop  it  before  we  start  it. 

The  Chairman.  The  Chairman  takes  note  of  Senator  Faircloth's 
statements.  I  think,  obviously,  we've  talked  about  issues  that  come 
here,  we've  talked  outside  of  them,  but  I  don't  think  that  Mr.  Nash 
really  should  be  required  to  answer  that.  Certainly  the  Senator 
makes  his  comment,  and  I  don't  think  that  this  is  really  the  time 
to  take  that  up;  that's  on  the  Senate  Floor  or  in  that  Committee, 
et  cetera.  I  don't  think  it  comes  before  this  Committee  even  as  a 
Banking  Committee,  but  Senator 

Senator  Faircloth.  That's  all,  I'm  through. 

The  Chairman.  Thank  you.  Senator. 

We  have  a  few  minutes  left,  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Fitzhugh,  I  just  want  to  step  back  and  focus 
on  this  entire  set  of  transactions.  In  the  fall  of  1985,  your  under- 
standing was  that  this  IDC  tract,  this  entire  piece  of  property,  the 
whole  thing,  was  being  bought  by  Madison  Financial  but  that  it 
was  split  between  Seth  Ward  and  Madison  Financial  on  paper  so 
that  Ward  could  warehouse  the  property  to  avoid  limitations  on  the 
amount  of  property  Madison  Financial  could  show  on  its  books;  is 
that  correct? 

Mr.  Fitzhugh.  I  believe  I  was  aware  that  the  property  had  been 
purchased  and  there  was  a  division  of  ownership  right  down  145th 
Street,  and  that  one  side  was  purchased  by  Madison  and  one  side 
was  purchased  by  Seth  Ward.  Now  as  far  as  the  particulars  of 
what  you're  talking  about,  that  Seth  Ward  was  warehousing  that, 
you  know,  at  this  point  in  time,  I'm  aware  of  that  because  it's  been 
in  the  news  so  much  and  I  may  have  found  out  about  that  back 
then,  but  it  was  not  something  that  was  talked  about  on  a  regular 
basis  that  that's  what  was  occurring,  but  that  is  what  happened. 

Mr.  Chertoff.  You  knew  that  Madison  Financial  controlled  Seth 
Ward's  property  and  that  he  would  do  with  the  property  what  they 
wanted  him  to;  right? 

Mr.  Fitzhugh.  Well,  when  you  say  I  knew  that,  I  guess  that  was 
kind  of  an  understanding  that  that  would  take  place. 

Mr.  Chertoff.  If  I  can  have  one  moment,  I  would  like  to  put  up 
MG  797. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  address  the  com- 
ments by  Senator  Faircloth  about  a  growing  pressure  to  end  the 
hearings,  and  to  simply  say  that's  absolutely  not  the  case.  What  is 
at  work  is  an  effort  to  intensify  the  hearings  in  order  to  complete 
our  work  as  provided  by  in  the  Senate  Resolution. 

Yesterday,  the  Committee  heard  testimony  from  two  bank  exam- 
iners, James  Clark  and  Dawn  Pulcer,  about  their  work  10  years 
ago  on  an  examination  of  Madison  Guaranty  Savings  &  Loan.  Both 
Mr.  Clark  and  Ms.  Pulcer  gave  extensive  public  testimony  just  last 
summer  on  August  7th,  on  these  very  same  matters  before  the 
House  Banking  Committee.  In  fact,  Mr.  Clark  and  Ms.  Pulcer  testi- 
fied for  several  hours  at  the  House  hearings  and  the  transcript  of 
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that  testimony  is  some  200  pages  long.  Mr.  Clark  also  testified 
fully  about  these  matters  in  the  RTC  investigation  of  Madison 
Guaranty  conducted  by  Pillsbury  Madison  &  Sutro.  The  report  of 
Pillsbury  Madison  &  Sutro  to  the  RTC  has  now  been  made  public. 

The  Committee  spent  an  entire  day  obtaining  testimony  from  Mr. 
Clark  and  Ms.  Pulcer.  That  testimony  essentially  covered  the  same 
ground  as  the  prior  House  hearings  and  the  Pillsbury  Report.  It 
was  asserted  that  the  House  did  not  touch  on  Castle  Grande  and 
reference  was  made  to  one  exchange  on  that  subject.  An  examina- 
tion of  the  RTC  investigation  by  Pillsbury  Madison  &  Sutro  indi- 
cates that  there  was  extensive  discussion  of  that  subject  and  it,  in 
fact,  is  included  at  some  length  in  the  Pillsbury  Madison  &  Sutro 
Report. 

I  think  it  was  clear  yesterday  at  the  hearing  that  the  personal 
knowledge  of  Mr.  Clark  and  Ms.  Pulcer  on  Madison  Guaranty 
transactions  was  less  specific  and  complete  than  the  information 
that  had  previously  been  made  public  in  the  Pillsbury  Report  and 
elsewhere. 

Now,  my  view  is  that  this  hearing  was  not  an  efficient  or  produc- 
tive use  of  the  Committee's  time.  The  Committee  has  a  number  of 
witnesses  that  it  can  hear  from  who  can  contribute  more  to  devel- 
oping a  hearing  record  than  yesterday's  witnesses,  since  they  have 
already  developed  a  public  hearing  record  in  two  fora. 

Obviously,  if  the  Committee  does  not  take  care  to  avoid  need- 
lessly repeating  matters  that  already  have  been  fully  explored  and 
made  public,  these  hearings  could  go  on  indefinitely.  They,  indeed, 
could  go  on  forever. 

It  is  my  strongly  held  view,  as  I  indicated  in  the  report  to  the 
Senate,  that  if  that  happens,  the  public  perception  that  this  is  a 
political  exercise  will  increase  and  the  credibility  of  the  Committee 
and  the  Senate  will  suffer;  and  I  hope  we  can  avoid  that  and  that's 
why  we've  pressed  hard  to  intensify  the  hearing  schedule  and  the 
number  of  people  coming  before  us. 

Now  on  that  point,  Mr.  Chairman,  I  would  like  to  ask  about 
David  Hale.  In  March  1994,  Hale  entered  into  a  plea  agreement 
with  the  Independent  Counsel,  providing  that  he  "will  not  be  fur- 
ther prosecuted  for  any  crimes  related  to  his  participation  in  the 
conduct  of  the  affairs  of  Capital  Management  Services,  Diversified 
Capital,  Inc.  and  Madison  Guaranty  Savings  &  Loan  and  any  other 
crimes  to  the  extent  David  Hale  has  disclosed  such  criminal  activ- 
ity to  this  office  as  of  the  date  of  this  agreement."  That's  the  agree- 
ment between  Hale  and  the  Independent  Counsel,  in  effect,  giving 
him  immunity  from  any  crimes  related  to  those  matters  which  I 
enunciate. 

In  October  of  last  year,  you  and  I  wrote  to  Kenneth  Starr,  the 
Independent  Counsel,  and  advised  him  that  the  Committee  in- 
tended to  proceed  with  this  investigation,  notwithstanding  Starr's 
concerns  about  the  effect  the  Committee's  hearings  might  have  on 
his  investigation  because  of  the  Committee's  strong  interest  in  con- 
cluding its  work  by  February  29,  1996,  as  provided  for  in  Senate 
Resolution  120,  which  authorized  this  Special  Committee  and  set 
out  the  parameters  within  which  we  would  function. 

Mr.  Chairman,  you  stated  that  the  Committee  should  receive  tes- 
timony from  Hale,  and  in  fact  at  a  hearing  in  November  said,  and 
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I  quote,  "I  would  like  to  bring  him  in  sooner  rather  than  later  so 
that  he  can  testify  and  so  that  he  can  be  examined." 

On  December  7,  after  a  meeting  with  Independent  Counsel  Starr, 
who,  of  course,  has  interposed  objections  to  us  hearing  from  a  num- 
ber of  witnesses,  the  Chairman  asked  Minority  Counsel  to  work 
with  Majority  Counsel  to  arrange  for  Hale's  deposition.  Throughout 
December  our  Counsel,  in  fact,  urged  the  Majority  Counsel  to  begin 
the  process  of  arranging  for  Hale's  testimony.  And  we  pointed  out 
in  early  January  that  no  document  subpoena  or  deposition  notice 
had  been  sent  to  Hale. 

We  were  then  advised  by  the  Majority  Counsel  after  a  document 
subpoena  had  been  drafted  and  submitted  to  them  for  review  that 
Mr.  Hale's  new  counsel,  Theodore  B.  Olson  of  Gibson,  Dunn  & 
Crutcher,  had  two  Supreme  Court  arguments  in  January  and  that 
the  Majority  had  agreed  to  wait  until  after  those  arguments  to 
send  Hale  a  document  subpoena. 

Now  those  arguments,  as  I  understand  it,  have  taken  place,  they 
have  come  and  gone,  the  basis  on  which  a  document  request  was 
not  made  at  the  time  in  a  timely  way  to  Mr.  Hale.  I  don't  know, 
but  I  am  led  to  understand  that  the  Chairman  and  the  Majority 
staff  have  had  discussions  with  Hale's  new  attorney,  Mr.  Olson, 
about  Hale's  availability.  If  those  discussions  have  taken  place,  the 
Minority  was  not  included  in  them.  I  don't  know  whether  there 
have  been  discussions  with  the  Independent  Counsel  about  this 
matter.  If  so,  the  Minority  has  not  been  included  in  them. 

So,  I  guess  my  first  inquiry  is  in  regard  to  the  discussions  with 
Mr.  Olson  and  Mr.  Starr.  What  is  the  Chairman's  current  under- 
standing of  Hale's  availability  as  a  witness? 

Second,  I  would  say  to  the  Chairman 

The  Chairman.  I  was  going  to  say  to  my  colleague  if  you  think 
that  I'm  going  to  answer  a  series  of  questions,  you're  mistaken, 
number  one.  Number  two,  if  you  want  to  put  them  all  out  on  the 
record,  you  certainly  have  a  right  to  do  that,  but  I  think  that  to 
pose  these  questions  without  discussing  them  with  me,  and  you 
have  ample  opportunity,  or  with  Counsel,  because  we  have  had  dis- 
cussions with  respect  to  this,  is  highly  unusual.  But  if  you  choose 
to  conduct  yourself  in  that  manner,  that's  your  business  and  it's  on 
your  time,  so  continue.  It's  on  your  time. 

Senator  Sarbanes.  I  understand  that. 

The  Chairman.  Right. 

Senator  Sarbanes.  Mr.  Chairman,  we  have  repeatedly  discussed 
them  with  you  and  with  Majority  Counsel.  There  have  been  re- 
peated discussions  between  Majority  and  Minority  Counsel  about 
these  matters.  The  last  time  we  had  an  extended  discussion,  we 
were  told  that  the  Majority  had  apparently  had  a  discussion  with 
Mr.  Hale's  new  attorney,  I  think  Mr.  Olson  had  just  been  brought 
in,  and  that  Mr.  Olson  had  cases  pending  in  the  Supreme  Court, 
that  were  to  be  argued  in  mid-January.  And  you  were  deferring  to 
that  and  intended  to  pursue  this  matter,  as  I  understood  it,  imme- 
diately thereafter. 

Now,  we  have  not,  as  I  understand  it,  issued  a  subpoena  for  the 
Hale  documents,  we  have  not  made  any  arrangements  to  take  the 
Hale  deposition,  despite  efforts  to  do  so  beginning  well  back  in  the 
fall.  I'm  at  a  loss  to  understand  why  there  hasn't  been  some  follow- 
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up  on  this  matter,  and  I've  put  it  on  the  pubHc  record  because  re- 
peated efforts  to  explore  this  matter  with  the  Majority  have  been 
unsuccessful.  We  were  told,  well,  we  need  to  ascertain  this  and 
then  we  will  move  forward.  The  Chairman  himself  had  indicated 
earlier  his  intention  to  move  forward  on  this  matter.  And,  you 
know,  I  think  we  should  have  proceeded  on  it,  and  I  don't  think 
that  the  Hale  matter  ought  to,  in  the  end,  then,  turn  out  to  be  an- 
other assertion  of  why  the  Committee  has  to  continue  its  work 
when  at  least  we  have  pressed  continuously  to  try  to  get  both  a 
document  request  out  and  a  deposition  request  out. 

Mr.  Chairman,  the  red  light  has  gone  on  and  therefore  I  will 

The  Chairman.  Before  I  recognize  Senator  Grams,  the  Senator  is 
absolutely  correct  as  it  relates  to  our  intention  that  I  have  stated 
publicly  and  that  we  have  discussed  on  numerous  occasions,  both 
through  our  Counsels  and  together,  and  also  together  with  the  Spe- 
cial Prosecutor.  Obviously,  Mr.  Hale  and  his  testimony  will  be  an 
important  part  of  the  considerations  that  this  Committee  has  to 
give  as  it  collects  the  various  evidence  and  statements  and  at- 
tempts to  get  the  facts,  and  that's  what  we  are  trying  to  do,  to  get 
the  facts.  So  that's  important. 

Now,  the  Senator  is  absolutely  correct,  we  did  contact  Mr.  Hale's 
new  attorney,  Mr.  Olson.  Mr.  Olson  advised  us  that  he  was  not  in 
the  position  to  begin  to  consider  bringing  Mr.  Hale  in,  inasmuch  as 
he  had  two  Supreme  Court  cases  that  he  had  to  argue  the  end  of 
January  and  that  he  would  not  consider  that  nor  could  he  take  the 
time  until  he  had  disposed  of  these  matters,  that  he  was  pre- 
occupied and  was  not  prepared  to  bring  his  client  in. 

This  Committee  is  very  aware,  as  I  am  sure  my  learned  colleague 
is,  as  well  as  his  distinguished  counsel  and  co-counsels,  that  there 
are  any  number  of  things,  if  we  are  to  press  this  matter  in  a  way 
that  did  not  meet  with  Mr.  Hale's  attorney,  that  he  could  do. 

He  could  assert  that  he  would,  if  subpoenaed,  raise  the  defense 
of  the  Fifth  Amendment,  that  he  would  assert  that  privilege.  If  he 
did  that,  we  would  not  be  able  to  bring  him  in,  not  unless  the  en- 
tire Senate  was  ready  to  vote  to  give  him  immunity.  I  do  not  want 
to  be  accused,  nor  do  I  think  the  Committee  wants  to  be  accused, 
of  creating  a  situation  where  we  specifically  dealt  with  that  in  the 
Resolution  as  it  relates  that  we  would  not  grant  immunity  unless 
we  have,  very  specifically,  the  approval  of  the  Special  Counsel,  be- 
cause there  have  been  problems  in  the  past  with  Congressional 
Committees  granting  immunity  and  arguments  as  it  related  to 
them  thereby  impeding  prosecutions  where  there  was  a  Special 
Prosecutor.  The  Senate  was  quite  explicit  with  respect  to  that. 

So  that,  my  friend  and  colleague,  is  our  reason  for  handling  this 
matter  in  what  I  think  is  an  absolutely  appropriate  manner. 

Now  as  it  relates  to  Mr.  Olson  indicating  that  he  had  two  Su- 
preme Court  arguments  at  the  end  of  January  that  he  had  to  deal 
with,  January  17th,  my  colleague  tells  me.  The  fact  of  the  matter 
is  that  one  of  those,  in  a  most  unusual  occurrence,  was  postponed 
to  sometime  in  February.  That  almost  never,  never,  never  takes 
place.  It  is  extraordinary  when  an  argument  before  the  Supreme 
Court  is  put  over,  and  the  reason  was  one  of  the  reasons  that  this 
Committee  even  delayed  at  the  request  of  the  Minority  our  putting 
our  reports  out  and  answering,  was  the  snowstorm. 
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One  of  his  clients  or  co-counsel,  I  am  not  sure  which,  this  was 
reported  to  me  by  my  Counsel,  could  not  get  into  DC  for  that  argu- 
ment. I  don't  know  where  they  were  trapped  but  the  Court  took 
this  extraordinary  action  of  moving  the  case  over.  So  when  we  con- 
tacted Mr.  Olson  thereafter,  we  were  told  I  am  sorry,  this  case  is 
put  over,  I  have  not  had  an  opportunity  to  give  to  Mr.  Hale  the  at- 
tention necessary  to  decide  what  our  position  will  be.  And  we  are 
in  this  situation. 

We've  discussed  this  before.  This  Committee  and  this  Chairman 
have  no  reason  not  to  want  to  hear  Mr.  Hale  and  to  get  his  testi- 
mony. So  I'm  sorry  that  I  had  to  take  the  time  to  explain  it  in  this 
manner,  and  I'm  equally  sorry  that  my  colleague  felt  the  necessity 
of  attempting,  I  think,  to  put  this  in  a  manner,  and  I  note  that  I 
did  not  interrupt,  and  I  would  hope  that  we  have  the  same  cour- 
tesy, to  put  this  in  a  manner  that  would  attempt  to  embarrass  the 
Chairman  or  attempt  to  cast  doubts  on  the  sincerity  that  we  have 
in  bringing  key  witnesses  before  this  Committee.  It's  wrong,  it's 
counterproductive,  but  I'm  going  to  say  it  again.  We're  going  to  con- 
tinue to  seek  the  facts.  We  would  like  to  handle  as  many  witnesses 
as  we  possibly  can. 

It  seems  to  me  that  if  my  colleagues  would  help  in  attempting 
to  get  facts,  we  could  move  this  process.  There  have  been  cases 
where  we  have  had  extended  reviews  of  documents  that  we  heard 
read  into  the  record  6,  7,  8,  9,  and  10  times  from  Members  on  the 
Minority  side,  and  that  does  not  aid  the  process.  So  if  it's  to  wear 
us  out  by  trying  to  make  the  hearings  less  than  factfinding,  to 
make  it  difficult,  to  impede  it,  to  slow  it  down,  to  cause  maybe  the 
media  to  lose  interest  in  it,  I  have  to  tell  you,  others  may  lose  in- 
terest in  it,  but  we're  going  to  proceed.  We're  going  to  get  the  facts, 
and  we're  going  to  attempt  to  be  as  fair  as  we  possibly  can  be,  to 
everybody.  And  we  recognize  that  you  can't  have  total  recall  in  sit- 
uations, so  we're  going  to  continue  to  proceed. 

Senator  Grams. 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Fitzhugh,  I  have  a  couple  of  quick  questions  that  I  would 
like  to  go  back  over  with  you  again  to  try  to  straighten  out  some 
of  these  questions  that  I  have  about  this  missing  $25,000,  and  I'm 
just  going  to  put  this  back  up  on  the  Elmo  again  and  go  through 
the  transactions. 

I  know  you  received  a  $50,000  commission  and  a  $475,000  loan. 
Now  a  couple  of  minutes  ago  when  Senator  Murkowski  was  talking 
or  questioning  you,  you  brought  up  a  $450,000  loan.  I  think  the 
records  show  that  it  was  a  $475,000  loan.  So  what  we  can  assume 
from  this  is  that  from  your  $50,000  commission,  you  put  $25,000 
cash  into  the  $500,000  deal  plus  the  $475,000  loan.  Now,  you  did 
say  you  had  another  account  that  was  to  cover  outside  expenses 
dealing  with  the  closing  of  this  property.  Are  you  familiar  with  a 
closing  statement?  I'm  sure  you  are.  A  closing  statement 

Mr.  Fitzhugh.  A  closing  statement,  yes.  I  haven't  seen  the  one 
on  this  property  for  awhile. 

Senator  Grams.  We  saw  the  deeds  from  Madison  to  Seth  Ward 
to  you.  Now  on  the  closing  statement  it  would  detail  the  price  of 
the  property,  the  amount  of  money  you  would  put  in,  the  amount 
of  money  of  the  loan.  It  would  also  detail  all  the  expenses,  State 
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deed  taxes,  transfer  taxes,  appraisal  fees.  Everything  else  would  be 
listed.  It  would  also  say  who  would  pay  these  fees,  whether  it 
would  be  the  seller  or  the  buyer.  It  would  come  down  to  a  bottom 
line  of  what  were  your  liabilities. 

So  from  that  we  could  say  that  the  $25,000  was  to  cover  this. 
You  said  it  was  put  into  an  account  which  was  also  the  account  you 
used  to  make  the  pajonents  to  the  bank  after  receiving  rents  from 
Levi.  So  if  you  have  that,  is  there  a  way  we  can  get  a  record  to 
find  out  exactly  what  the  closing  costs  were  and  where  this  other 
$25,000  went? 

Mr.  FiTZHUGH.  When  you  say  that  $25,000  was  put  into  my  ac- 
count, I  know  that  wasn't  true.  I  never  had  a  $25,000 

Senator  Grams.  I  thought  that's  what  you  said. 

Mr.  FiTZHUGH.  No,  sir.  I  said  I'm  not  sure  if  this  loan  had  ever 
been  fully  funded. 

Senator  Grams.  Well,  the  transaction  said  it  was  and  that's  why 
a  closing  statement  would  say  that.  And  if  you  gave  back  a  $50,000 
check,  we  should  know  where  that  $50,000  went  and  what  it  was 
credited  to. 

Mr.  FiTZHUGH.  I  would  suspect  it  would  show  up  as  earnest 
money  and  that  there  would  be  a  line  on  the  settlement  statement 
that  would  say,  "First  mortgage,  $450,000." 

Senator  Grams.  We  have  it  here,  $475,000  is  the  first  mortgage 
according  to  the  records. 

Mr.  FiTZHUGH.  Well,  that  may  be  true  that  the  mortgage — some- 
times a  mortgage  is  filed  for  an  amount  higher  than  the  amount 
funded.  That's  rather  common. 

Senator  Grams.  All  right.  And  the  financial  statement  would 
show  that? 

Mr.  FiTZHUGH.  The  closing  statement. 

Senator  Grams.  The  closing  statement.  You're  familiar  then,  too, 
with  the  financial  statement,  your  net  worth? 

Mr.  FiTZHUGH.  Mine?  Yes,  sir. 

Senator  Grams.  You  say  you  didn't  gain  from  this,  but  you  know 
if  you  put  this  money  down,  say  $25  or  even  the  $50,000  against 
a  $500,000  purchase,  it  would  show  a  net  worth  gain  to  you  of 
$50,000? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Grams.  It  could  also  show  a  net  gain  of  a  half  million 
if  we  use  Mr.  Betts'  appraisal  of  $1  million? 

Mr.  FiTZHUGH.  If  I  chose  to  use  that,  that's  correct. 

Senator  Grams.  It  could  give  you  leverage  so  there  was  some 
benefits,  whether 

Mr.  FiTZHUGH.  I  never  altered  my  financial  statement  based 
upon  the  purchase  of  this  building. 

Senator  Grams.  But  it  would  also  encumber  you  as  far  as  other 
future  loans 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Grams.  — because  you  would  be  exposed  financially,  so 
it  could  be  either  a  plus  or  minus? 

Mr.  FiTZHUGH.  Well,  yes,  sir,  you're  right. 

Senator  Grams.  What  I  am  trying  to  get  at  is  there  is  a  lot  of 
things  that  you  should  have  or  maybe  did  consider  when  you 
agreed  to  sign  these  papers  to  assume  this  portion  of  the  property? 
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Mr.  FiTZHUGH.  It  happened  rather  quickly.  I  didn't  sit  around 
and  think  about  this  for  a  month  or  two.  It  was  probably  a  span 
of  certainly  less  than  a  week  between  when  it  was  proposed  and 
when  all  the  papers  were  dated  and  so  forth,  and  I'm  sure  there 
are  little  things,  you  know,  you  could  think  about  if  you  had  the 
time,  but  you're  absolutely  right. 

Senator  Grams.  I  would  just  like  to  ask  the  Chairman  if  there's 
any  way  we  could  get  a  look  at  the  closing  statements.  I  don't  know 
if  that's  proper  to  ask  or 

The  Chairman.  I  don't  know  what  statements,  if  any,  might  be 
available.  But  I'll  certainly  ask  the  Committee  and  Counsels  to  see 
if  they  can  come  up  with  any.  I  don't  think  they  exist,  at  this  point 
in  time,  but  let's  take  a  look  and  see  if  we  can  get  them,  if  the 
RTC,  anybody  else  has  them. 

Senator  Grams.  I  think  that  would  help  to  clear  up  a  lot  of  the 
questions.  I  want  to  thank  the  witness. 

Thank  you,  Mr.  Chairman. 

I  would  yield  the  remainder  of  my  time  to  Senator  Murkowski. 

Senator  MURKOWSKI.  Thank  you  very  much,  Senator  Grams. 

I  would  like  to  point  out  for  Senator  Sarbanes'  consideration  that 
he  puts  a  lot  of  credibility  in  the  Madison  Guaranty  Savings  & 
Loan  report  done  by  Pillsbury  Madison  &  Sutro. 

As  a  former  banker,  I  put  less  credibility  in  this  for  a  number 
of  reasons.  First  of  all,  you  rely  on  the  actual  examination  and  the 
statements  of  the  examination  as  signed  by  the  examiners.  That's 
really  the  constituted  effort  of  those  that  are  on  top  of  the  specific 
legality  associated  with  the  operation  of  the  lending  function  and 
the  internal  workings  of  the  institution.  I  would  also  add  one  more 
important  thing  that  I  think  the  Senator  from  Maryland  has  over- 
looked, is  that  this  does  not  contain  any  of  the  information  associ- 
ated with  the  Rose  billing  records,  which  were  not  available  when 
this  report  was  done  and  had  they  been  available,  Mr.  Chairman, 
I  can  assure  you  there  would  have  been  different  conclusions  and 
certainly  different  insinuations  associated  in  this  report.  I  think  it's 
important  that  the  Committee  reflect  on  that. 

Let  me  just  run  through  a  couple  of  things  as  I  understand  it, 
Mr.  Fitzhugh.  You  knew  the  loan  portfolios  were  in  disarray  and 
you  indicated  that  you  knew  there  was  an  examination  at  some 
time  in  the  future? 

Mr.  Fitzhugh.  Yes,  sir. 

Senator  MURKOWSKI.  You  knew  that  the  Rose  Law  Firm  was  on 
a  retainer  for  Madison? 

Mr.  Fitzhugh.  If  I  knew  that,  it  was  because  of  hearsay  down 
at  the  bank,  but  yes,  I  probably  knew  that. 

Senator  MURKOWSKI.  And  Mr.  Fitzhugh,  you  knew  that  Seth 
Ward  was  used  as  a  purchaser  of  land  on  behalf  of  Madison? 

Mr.  Fitzhugh.  I  knew  he  purchased  the  land  but  his  exact  deal 
with  McDougal,  I  was  not  privy  to  the  details. 

Senator  MuRKOWSKl.  All  right.  And  you  indicated  that  McDougal 
ordered  you  to  take  an  insider  loan  to  purchase  part  of  the  Castle 
Grande  property  and  he  wanted  to  do  it  in  a  hurry  to  get  the  prop- 
erty off  the  books? 

Mr.  Fitzhugh.  That's  not  exactly  what  I  said  but  that's  close. 
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Senator  MuRKOWSKi.  OK.  As  a  vice  president  and  officer,  could 
you  contract  for  Madison? 

Mr.  FiTZHUGH.  For  instance,  contract  in  what  sense? 

Senator  Murkowski.  Well,  as  an  officer,  could  you  bind  the  cor- 
poration? 

Mr.  FiTZHUGH.  I  would  suspect  that  there  would  need  to  be  a  cor- 
porate resolution.  Depends  upon  what  you're  talking  about. 

Senator  MURKOWSKI.  You  are  an  officer.  Could  you  bind  the  cor- 
poration? You  are  an  agent  of  the  corporation.  Could  you  bind  it 
as  an  officer  and  vice  president? 

Mr.  FiTZHUGH.  If  it  was  within  my  authority,  I  probably  could. 

Senator  MURKOWSKI.  You  do  not  know  what  your  authority  was? 

Mr.  FiTZHUGH.  No,  sir,  it  was  never  specifically  spelled  out. 

Senator  Murkowski.  Now,  the  examiners  yesterday  told  us  that 
Madison  S&L  was  listed  for  special  supervisory  attention 

The  Chairman.  If  I  might,  Senator 

Senator  MURKOWSKI.  I'll  be  very  brief.  I  have  about  IVa  minutes 
and  I'm  through. 

The  Chairman.  Well,  Senator  Sarbanes  is  insisting  on  strict 
adherence 

Senator  Murkowski.  Well,  then  I'll  insist  that  I  have  the  oppor- 
tunity to  finish. 

Senator  Sarbanes.  You'll  have  another  round. 

Senator  MURKOWSKI.  That's  fine,  that's  fine. 

Senator  Sarbanes.  Fine. 

Senator  MURKOWSKI.  That's  fine.  I'm  ready  for  another  round. 

The  Chairman.  Let  me  say  this  because  the  situation  is  not  a 
healthy  one  when  we  conduct  ourselves  in  this  manner.  If  the  Mi- 
nority insists  on  it,  we  will  do  that,  but  understand  that  brings  into 
play  the  Majority  insisting  on  strict  adherence  on  many  things.  I'd 
hope  that  we  could  avoid  that.  The  Chairman  could  point  out  that, 
indeed.  Senator  Murkowski  has  an  additional  5  minutes. 

Senator  MURKOWSKI.  I  don't  have  that  long,  Mr.  Chairman. 

The  Chairman.  No,  no,  bear  with  me,  if  you  might. 

Senator  MURKOWSKl.  I  understand. 

The  Chairman.  I  make  the  observation  that  under  the  rules  and 
procedure  of  this  Committee,  when  there  are  less  than  five  Sen- 
ators, we  can  give  up  to  15  minutes  to  the  Senator. 

Senator  Sarbanes.  Well,  the  Chairman  is  right  and  if  he  wishes 
to  invoke  that,  then  Senator  Murkowski  should  proceed.  I  have  ab- 
solutely no  objection.  I  don't  know  how  much  time  has  been  used. 

Senator  MURKOWSKI.  We're  running  most  of  it  right  now. 

The  Chairman.  Senator,  proceed,  we  will  get  an  extra  4  minutes. 
An  additional  4  to  bring  it  to  the  15. 

Senator  MURKOWSKl.  Thank  you,  Mr.  Chairman. 

My  question  is  relative  to  the  testimony  yesterday  where  the  ex- 
aminers advised  us  that  Madison  S&L  was  listed  for  special  atten- 
tion and  that  was  late  in  1984.  They  were  listed  for  special  atten- 
tion. The  institution  had  agreed  to  provide  a  compliance  report 
back  to  the  Federal  Home  Loan  Bank  Board  because  there  was 
concern  expressed  in  an  1984  examination  over  the  condition  of  the 
institution.  Now  those  compliance  terms  are  quite  stringent.  You 
were  not  aware  that  there  was  any  compliance  or  mandatory  re- 
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porting  associated  with  the  activities  of  Madison  S&L  during  the 
tenure  that  you  were  there? 

Mr.  FiTZHUGH.  Sir,  at  the  time  I  took  a  job  with  Madison,  I  was 
told  by  a  friend  of  mine  that  they  were  looking  for  someone  in  their 
real  estate  department  so  I  called  them.  I  had  never  heard  of  Madi- 
son Savings  &  Loan,  I  didn't  know  who  Jim  McDougal  was  or  John 
Latham.  I  was  not  aware  of  any  compliance  agreement  or  any  re- 
strictions they  were  under  at  the  time  I  started  work  down  there. 
I  didn't  even  know  where  the  place  was. 

Senator  MURKOWSKI.  When  you  worked  there,  you  certainly  con- 
versed with  the  other  officers  and  had  occasion  over  coffee  or  other 
things  to  discuss  the  institution  that  paid  you,  didn't  you? 

Mr.  FiTZHUGH.  There  came  a  period  of  time,  and  I  don't  know  if 
it  was  1  month  or  6  months  or  12  months  or  what,  that  I  did  find 
out  that  Madison  was  under  some  kind  of  orders  about  what  they 
could  and  couldn't  do,  but  I  never  knew  what  they  were,  I  just 
knew  they  were  out  there. 

Senator  MuRKOWSKl.  And  as  a  lawyer,  that  didn't  cause  you  to 
question  activities  in  the  daily  occurrence  of  your  duties  to  insure 
that  there  would  not  be  any  criticism  relative  to  unusual  financial 
dealings  which  you  yourself  took  part  in  and  received  $50,000  con- 
sideration for  a  half  million  dollar  loan? 

Mr.  FiTZHUGH.  Well,  I  was  not  making  any  loans  to  any  parties. 

Senator  MURKOWSKI.  You  never  made  a  loan  in  your  life? 

Mr.  FiTZHUGH.  No,  sir. 

Senator  MuRKOWSKl.  But  you  accepted  a  loan? 

Mr.  FiTZHUGH.  Yes,  sir. 

Senator  MuRKOWSKi.  And  you,  at  that  time,  indicated  that  you 
knew  that  the  S&L  was  under  some  kind  of  a  compliance  order? 

Mr.  FiTZHUGH.  No,  sir,  no,  sir. 

Senator  MURKOWSKI.  Just  a  minute.  You  said  you  didn't  know  it 
before  but  you  learned  of  it  when  you  were  working  with  the  insti- 
tution. You  just  told  the  Committee  that. 

Mr.  FiTZHUGH.  At  some  point  in  time,  but  I  don't  remember  ex- 
actly when. 

Senator  MuRKOWSKi.  But  during  the  time  you  were  employed  by 
them,  you  would  have  this  Committee  believe  that  in  conversing 
with  officers  in  the  bank,  that  you  had  no  knowledge  that  the  S&L 
was  under  direct  orders  from  the  Federal  Home  Loan  Bank  Board 
to  clean  up  its  act  or  there  would  be  hell  to  pay? 

Mr.  FiTZHUGH.  I  did  not  know  that  until  a  later  time,  and  I  do 
not  know  the  time. 

Senator  MuRKOWSKl.  Mr.  Chairman,  I  just  find  it  extremely  dis- 
turbing that  the  witness  was  involved  in  transactions  and  tells  this 
Committee  that  he  was  somewhat  of  an  innocent  bystander  where 
he  was  clearly  involved  by  accepting  a  loan  and  that  the  circum- 
stances of  that  loan  in  financial  circles  are  absolutely  uncalled  for. 
How  can  you  as  a  lawyer,  I  understand  you  have  an  MBA  and 
work  in  an  association,  accept  checks  in  payment  and  overlook  the 
irregularities  and  almost  the  generalization  of  corrupt  activities  as- 
sociated with  that.  How  any  lawyer  involved  in  real  estate  trans- 
actions would  not  have  some  idea  of  what's  going  on  is  beyond  me. 

Mr.  Fitzhugh  did  the  Bar  Association  in  Arkansas  ever  look  into 
any  of  these  activities,  to  your  knowledge? 
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Mr.  FiTZHUGH.  No,  sir. 

Senator  Murkowski.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  say  I  don't  know 
what  he  was  holding  up  from  Pillsbury  Madison  &  Sutro 

Senator  Murkowski.  It's  dated  December  28. 

Senator  Sarbanes.  Well,  these  are  the  reports  of  Pillsbury  Madi- 
son &  Sutro  [indicating].  And  there  is,  as  I  understand  it,  extensive 
background  material  which  takes  up  a  number  of  drawers  and  file 
cabinets — apparently  four  file  cabinets,  which  include  all  the 
backup  material  to  this,  their  interviews,  and  so  forth  and  so  on. 
This  study  cost  the  Government  $3.8  million,  as  I  understand  it. 

Senator  Murkowski.  I  would  ask  the  Senator  from  Maryland  if 
the  study  covers  the  discovery  of  the  billing  records  of  the  Rose 
Law  Firm,  which  obviously,  the  information  the  Senator  from  Alas- 
ka has,  it  does  not.  And  I  think  that  would  shed  an  entirely  dif- 
ferent light  on  certain  generalizations.  Does  it  or  doesn't  it,  I  would 
ask  my  good  friend  from  Maryland. 

Senator  Sarbanes.  Well,  the  billing  records,  as  I  understand  it, 
came  after  the  report,  apparently  they  are  now  looking  at  the  bill- 
ing records  as  well.  I  don't  agree  with  the  premise  that  it  would 
fundamentally  alter  their  conclusions  but  we  will  see. 

Senator  Murkowski.  I  will  certainly  look  forward  to  that  exam- 
ination jointly  with  the  Ranking  Member. 

Senator  Sarbanes.  We're  perfectly  happy  to  see  that,  but  they  do 
discuss  extensively  the  representation  of  Madison  by  the  Rose  Law 
Firm.  And  some  of  it  touches,  in  effect,  on  that  issue,  and  I  assume 
they  will  develop  it  further. 

Second,  I  think  the  Senator  stated  that  you  rely  on  the  examin- 
er's report.  Well,  of  course,  the  study  took  the  examiner's  reports 
and  analyzed  them,  so  they  are  encompassed  within  the  study,  and 
if  you  were 

Senator  Murkowski.  I  wouldn't  necessarily  draw  that  conclusion. 
Senator,  that  this  is  an  interpretation  by  a  competent  law  firm  of 
a  lot  of  information  that  it  had,  and  opinions  associated  with  draw- 
ing some  generalizations  surrounding  that.  It  does  not  take  the 
place  of  the  actual  examination  of  the  on-site  individuals  who  spe- 
cialize and  see  one  institution  after  the  other,  and  I  would  suggest 
to  you,  probably  have  a  hell  of  a  lot  more  knowledge  than  lawyers 
who  are  simply  contracted  to  do  an  evaluation  of  a  lot  of  informa- 
tion, including  examinations. 

I  assure  you,  these  Federal  examiners  know  their  business  and 
that's  not  necessarily  to  assume  that  a  group  of  lawyers  are  better 
at  assimilating  that  information  and  communicating  it  in  a  report. 

So  I'll  stand  by  my  statement.  I  would  much  rather  depend  on 
the  accuracy  of  Federal  examiners  than  a  group  of  contract  lawyers 
who  give  it  to  junior  partners  in  the  back  room. 

Senator  Sarb^^nes.  It  should  be  very  clear  that  Pillsbury  Madi- 
son &  Sutro  examined  the  reports  and,  in  fact,  interviewed  the 
examiners 

Senator  Murkowski.  So? 

Senator  Sarbanes.  — at  great  length,  at  great  length. 

Senator  Murkowski.  That  proves  absolutely  nothing.  It's  just  a 
group  of  opinions  put  together  in  a  report,  but  it  doesn't  necessarily 
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displace  the  value  of  the  examination  by  the  examiners  who  were 
there  and  specifically  looking  at  the  details  associated  with  the  in- 
dividual issues  at  hand,  as  opposed  to  the  Sutro  effort,  which  tried 
to  bring  it  all  together,  had  additional  information,  which  I  am 
sure  is  quite  valuable,  but  for  the  specifics,  you  want  to  depend  on 
the  examination. 

Senator  Sarbanes.  Well,  this  is  their  interview  of  Clark  right 
here.  I  mean,  this  is  the  length  of  the  interview  with  Clark,  and 
obviously  to  do  a  good  job,  they  needed  to  interview  Clark,  examine 
the  reports,  assimilate  all  of  the  other  information  and  material 
that  was  available  to  them  and  bring  the  report. 

Senator  Murkowski.  I  think  Clark  did  a  pretty  good  job  yester- 
day of  stating  that  for  an  extended  period  of  time,  in  his  opinion, 
the  S&L  was  out  of  compliance  with  the  agreement,  that  it  ex- 
ceeded its  6  percent  for  an  extended  period  of  time,  and  I  don't 
know  whether  you  are  going  to  get  that  in  the  Sutro  Report,  but 
that's  what  the  examiner  said.  And,  you  know,  he  has  to  stand  be- 
hind that  because  he  examined  the  institution. 

Senator  Sarbanes.  That's  right,  and  he's  been  interviewed  exten- 
sively by  them  in  the  course  of  preparing  their  report  and  that 
interview  is  available.  It's  right  here. 

Senator  MURKOWSKI.  Well,  so  is  his  testimony  available,  and  I 
would  suggest  to  you.  Senator,  that  if  you  examine  the  testimony 
yesterday  and  you  examine  the  report,  you  won't  find  in  the  report 
the  same  conclusion  that  the  organization  was  out  of  compliance 
over  the  6  percent  of  the  net  worth  for  an  extended  period  of  time, 
practically  the  entire  time,  as  a  matter  of  fact,  prior  to  the  time 
they  were  shut  down.  So  I  think  we're  arguing  over  interpretations 
here.  I'll  stand  by  the  examiner's  report  rather  than 

Senator  Sarbanes.  It's  all  interpretation.  You  have  the  examin- 
er's report  and  you  have  the  Pillsbury  Report.  It's  obviously  got  to 
be  interpreted.  I  mean,  I  don't  quarrel  with  the  necessity  of  inter- 
pretation. 

Senator  MURKOWSKI.  Then  we  are  both  entitled  to  interpret  it 
our  own  way. 

Senator  Sarbanes.  That's  the  point  I'm  making. 

Senator  MURKOWSKI.  That's  fair  enough. 

Senator  Sarbanes.  But  I'm  challenging  the  putting  forth  of  one 
interpretation  as  representing  the  definitive  one,  that's  all. 

Senator  MURKOWSKI.  I  challenge  you  for  continually  bringing  up 
the  legitimacy  of  one  report,  namely,  the  Sutro  Report  over  the  in- 
dividual examinations,  which  unfortunately  we  don't  have  the 
availability  of,  to  the  detail  I  would  like  to,  but  I  wish  we  could 
have  the  examinations  in  front  of  us  in  the  detail  that  would  be 
necessary  to  communicate  back  to  some  of  the  witnesses. 

So  what  we're  looking  at  here  is,  you  know 

Senator  Sarbanes.  Actually  they're  consistent  with  one  another, 
that's  the  point  I'm  trying  to  make  to  the  Senator. 

Senator  MURKOWSKI.  Well,  I  think  that's  subject  to  interpreta- 
tion, too.  So  let's  leave  it  at  that. 

Senator  Sarbanes.  I  will  leave  it  at  that  but  they  are  consistent 
with  one  another,  and  I  invite  my  colleague  to  examine  them  and 
reach  a  judgment  in  that  regard. 
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Senator  MURKOWSKI.  Let's  see  what  Sutro  says  when  they  have 
an  opportunity  to  examine  the  billing  records. 

Senator  Sarbanes.  Now,  Mr.  Chairman,  on  the  Hale  matter,  it's 
not  clear  to  me  why  a  subpoena  for  documents  could  not  be  issued. 
If  we're  going  to  move  ahead  on  the  Hale  matter,  why  we  could  not 
issue  a  subpoena  for  documents  now,  and  the  question  of  his  own 
testimony 

The  Chairman.  I  am  not  going  to- 


Senator  Sarbanes.  Let  me  finish  if  I  can  make  the  other  point. 

The  Chairman.  Well,  now  let  me  say  something  to  you.  Everyone 
is  entitled  to  make  whatever  statements  he  or  she  wants  to  make, 
Senator,  to  pose  whatever  questions,  but  you  don't  have  a  right  to 
examine  another  Senator.  That  is  not  the  purpose  of  these  hear- 
ings, and  I'm  not  going  to  engage  you  simply  because  you  feel  like 
attempting  to  divert  attention  from  what  we're  trying  to  do. 

There's  a  manner  and  a  time  in  which  to  raise  these  questions. 
If  you  wish  to  do  it  publicly,  put  them  out  on  the  record,  but  we're 
going  to  continue  these  hearings  as  best  we  can.  This  is  your  time, 
so  you  go  ahead  and  do  that.  I  thought  that  I  had  answered  the 
two  questions  that  you  put  to  us.  I  attempted  to  explain  why  we 
have  this  problem.  We  have  kept  you  informed.  Now  the  fact  that 
the  argument  was  postponed,  let's  check  the  record.  If  you  don't  be- 
lieve that,  then,  let  Mr.  Ben-Veniste  call  Mr.  Olson  and  ascertain 
for  himself. 

I  gave  you  a  status  report.  I  can't  do  any  more.  Again,  we  want 
to  bring  Mr.  Hale  in,  we  want  to  bring  in  other  witnesses,  and  I 
have  no  purpose  whatsoever — for  what  reason  would  the  Chairman 
not  want  to  bring  Mr.  Hale  in  sooner  rather  than  later?  So,  again, 
I  attempted  to  spell  it  out  to  you,  but  you  go  ahead  and  you  pro- 
ceed and  you  make  your  statements. 

Senator  Sarbanes.  Mr.  Chairman,  it's  quite  correct  that  earlier 
on  you  said  we  were  going  to  get  Mr.  Hale.  We  haven't  gotten  him. 
No  subpoena  has  been  issued  for  the  documents,  no  subpoena  has 
been  issued  for  Hale  to  come  and  provide  a  deposition,  both  of 
which  are  important  steps  in  this  matter. 

He's  been  given  immunity  by  the  Independent  Counsel.  Whether 
he  will  assert  that  before  the  Committee,  I  don't  know,  but  I  am 
strongly  inclined  to  believe  that  the  only  way  we're  going  to  find 
out  is  by  issuing  a  subpoena  for  him  to  come  before  the  Committee. 
In  the  meantime,  there's  no  reason  whatever  that  I  can  ascertain 
why  a  subpoena  for  the  Hale  documents  should  not  have  been  is- 
sued quite  some  time  ago. 

That's  the  situation.  We've  raised  this  issue  and  pressed  it  re- 
peatedly. No  action  has  been  taken.  I  gather  there  have  been  com- 
munications by  Majority  Counsel  with  Hale's  lawyer,  and  I  take  it 
with  the  Independent  Counsel  as  well  in  which  we  have  not  been 
involved  or  included,  and  I  just  feel  that  if  it's  the  intention  not  to 
proceed,  then  I  think  we  ought  to  know  that,  but  I  think  that  we 
ought  to  move  ahead  and  we  ought  to  have  a  subpoena  for  the  Hale 
documents  and  a  subpoena  for  his  deposition  and  then  we'll  see 
how  Mr.  Hale  and  his  attorney  react  to  that  request  from  the  Com- 
mittee. We've  been  seeking  that  now  for  months,  literally  months, 
and  haven't  gotten  anywhere  with  it.  I  see  my  time  is  up. 

The  Chairman.  Mr.  Chertoff. 
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Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Fitzhugh,  I  want  to  turn  to  something  we  have  not  covered 
yet,  but  it  was  brought  up,  I  think,  by  Counsel  on  the  other  side, 
and  that  has  to  do  with  your  observation  that  the  legal  work  on 
the  transaction  where  you  were  the  purchaser  for  the  Levi  Strauss 
building  was  all  done  in-house.  Do  you  remember  being  asked 
about  that? 

Mr.  Fitzhugh.  The  deeds,  you're  referring  to  the  deeds? 

Mr.  Chertoff.  Yes.  And  I  guess  your  testimony  was  that  to  the 
extent  you  were  involved  in  some  of  these  transactions,  the  legal 
work  that  was  done  on  the  paper  was  done  in-house  at  the  bank; 
is  that  right? 

Mr.  Fitzhugh.  Yes,  sir,  on  these  deeds,  I  believe  these  were  pre- 
pared in-house  by  us. 

Mr.  Chertoff.  Now,  you  were  not  involved,  I  take  it,  in  the  Cas- 
tle Sewer  &  Water  sale;  right? 

Mr.  Fitzhugh.  No,  sir,  I  was  not. 

Mr.  Chertoff.  You  don't  know  an3^hing  about  the  work  that 
was  done  at  the  Rose  Law  Firm  in  connection  with  that  transac- 
tion; is  that  right? 

Mr.  Fitzhugh.  No,  sir,  I  do  not. 

Mr.  Chertoff.  But  what  you  do  know  is  that  in  general,  your 
experience  was  that  the  paperwork  on  these,  moving  the  property 
back  and  forth,  was  done  by  people  inside  the  savings  and  loan? 

Mr.  Fitzhugh.  Well,  I  really  just  have  knowledge  about  this  one 
transaction,  and  in  that  case  it  was  done  by  people  inside  the  sav- 
ings and  loan. 

Mr.  Chertoff.  Let  me  see  if  you  know  about  another  set  of 
transactions  which  are  right  at  the  heart  of  this  entire  scheme.  I 
want  to  go  back  to  this  issue  of  the  original  purchase  of  the  prop- 
erty, and  1  don't  want  to  quibble  with  you  about  this  being  a  straw 
man  or  warehouse  deal,  because  I  am  going  to  read  you  your  own 
testimony  at  page  55  of  your  deposition,  which  I  think  you  have  be- 
fore you.  Where  it  says: 

Question:  And  are  you  aware  that  during  the  initial  transaction,  about  $600,000 
worth  of  land  or  400  acres  went  to  Madison  Financial  Corporation,  and  the  other 
portion  of  the  land,  which  was  acreage  north  of  145th  Street,  went  to  Mr.  Ward  per- 
sonally? 

Answer:  I  knew  there  was  a  split,  and  I  guess  now  that  you  mention  it,  I  do  recall 
it  had  something  to  do  with  the  highway.  The  north  went  one  way  and  the  south 
went  the  other.  I  thought  it  had  to  do  with  the  fact  that  Madison  could  only  have 
so  much  money  in  their  service  corporation,  and  they  were  trying  to  stay  within  the 
guidelines. 

Question:  So  to  stay  within  the  guidelines,  they  set  up  Mr.  Ward  as  a  kind  of  the 
purchaser  to  warehouse  the  land;  is  that  your  recollection? 

Answer:  I  guess  that's  what  happened.  I  really  didn't  remember  the  fact  that  they 
split  it  until  you  mentioned  it  right  now.  I  do  remember  something  about  that. 

So  what  we  have  is  this.  This  deal  to  start  out  with  in  October, 
and  it's  in  the  record,  it's  established  up  and  down  and  the  exam- 
iner says  Ward  is  in  there  as  a  nominee,  a  straw  man  purchaser 
to  make  it  look  on  paper  to  the  examiners  as  if  Madison  Financial 
really  is  only  owning  part  of  the  property  when  in  reality,  economi- 
cally in  terms  of  the  risk,  they  really  are  the  owner  of  the  whole 
property. 

Part  of  that  deal  had  to  do  with  getting  Seth  Ward,  who  is  the 
straw  man,  some  money  or  some  payoff  for  agreeing  to  be  in  this 
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deal.  There's  a  document  dated  September  24th,  but  the  evidence 
developed  in  the  course  of  these  investigations  indicates  that  it  was 
actually  backdated  and  prepared  later,  that  sets  forth  the  agree- 
ment between  Ward  and  the  bank  this  whole  sham  transaction.  I 
want  to  ask  how  much  of  this  you  know  and  you  were  aware  of? 

It  appears  that  one  of  those  letters,  one  draft  of  that  letter  was 
prepared  around  September  24th,  inside  the  bank  and  typed  by  Mr. 
McDougal's  secretary.  Did  you  know  that? 

Mr.  FiTZHUGH.  The  first  time  that  I  knew  about  the  IDC  whole 
picture,  I  believe  it  had  already  taken  place,  it  had  already  been 
purchased. 

Mr.  Chertoff.  I  want  to  put  up  SW 1-005.  This  is  the  second 
version  of  the  September  24th  agreement.  There  is  evidence  which 
has  developed  in  the  investigations  and  we're  going  to  hear  about 
it  in  the  next  few  days,  that  indicates  this  was  prepared  later  than 
September  24th.  Mr.  Ward,  in  fact,  himself  testified  to  that  at  a 
trial  in  Arkansas  under  oath,  that  it  was  backdated.  Have  you  ever 
seen  this  document? 

Mr.  FiTZHUGH.  The  one  you  just  handed  me? 

Mr.  Chertoff.  Yes. 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  This  document,  the  evidence  indicates,  was  typed 
in  the  Rose  Law  Firm.  Can  you  explain  why  they  would  have  taken 
this  document  relating  to  the  agreement  between  the  straw  man 
and  the  bank  and  had  that  typed  at  the  Rose  Law  Firm? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  Did  you  know  that  as  Mr.  Ward  continued  on  in 
his  part  in  this  transaction,  getting  rid  of  property,  starting  to  sell 
the  property  off,  as  he  did  with  your  property,  exactly  the  same 
thing  but  which  he  did  with  other  parcels,  did  you  know  there 
came  a  time  that  he  was  involved  in  an  option  agreement  with 
Madison  Financial? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  And  that  this  option  involved  the  possibility  of 
purchasing  by  Madison  Financial  a  certain  piece  of  this  property 
within  this  entire  set  of  land?  Did  you  know  about  that? 

Mr.  FiTZHUGH.  Who  was  going — who  had  the  option  to  purchase? 

Mr.  Chertoff.  That  the  bank  was  going  to  pay  for  an  option  to 
purchase  back  from  Ward  some  of  this  land  which  Ward  originally 
took  as  a  straw  man.  Did  you  know  about  that? 

Mr.  FiTZHUGH.  No,  sir,  no,  sir. 

Mr.  Chertoff.  Did  you  know  that  that  option  was  prepared  not 
by  any  of  the  bank's  inside  lawyers? 

Mr.  FiTZHUGH.  I  don't  know — I  haven't  seen  the  option. 

Mr.  Chertoff.  Were  you  asked  as  an  attorney  at  the  bank  to 
work  on  any  option  involving  the  repurchase  from  Ward  of  property 
by  Madison  Financial? 

Mr.  FiTZHUGH.  My  repurchase? 

Mr.  Chertoff.  No.  Were  you  asked  as  an  attorney  at  the  bank 
to  work  on  drafting  an  option  that  would  allow  Madison  Financial 
to  repurchase  some  of  Ward's  property? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  I  want  to  give  it  to  you,  let's  put  it  up.  It's  PLS 
3774.  This  option  which  you're  going  to  look  at  we  now  know,  due 
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to  billing  records  as  well  as  a  notation  on  the  document,  was  pre- 
pared by  Hillary  Clinton.  Did  you  know  she  was  working  on  any 
part  of  this,  any  element  of  this  deal  involving  IDC? 

Mr.  FiTZHUGH.  No,  sir,  I  had  no  idea. 

Mr.  Chertoff.  Do  you  know  why,  of  all  the  documents  that  you 
have  told  us  to  your  understanding,  you  know,  the  documents  you 
were  involved  in  preparing  at  the  bank,  do  you  know  why  Mr. 
McDougal  went  outside  the  bank  and  went  to  Mrs.  Clinton  to  have 
her  prepare  this  option  document? 

Mr.  FiTZHUGH.  No,  sir. 

Mr.  Chertoff.  Can  you  think  of  any  reason  based  on  your  bird's- 
eye  view  inside  that  savings  and  loan? 

Mr.  FiTZHUGH.  Why  McDougal  would  have  wanted  someone  out- 
side of  the  bank  to  prepare  an  option  agreement? 

Mr.  Chertoff.  Aiid  in  particular  why  he  went  to  Hillary  Clinton 
to  have  her  draft  that  option  agreement? 

Mr.  FiTZHUGH.  Well,  I  don't  know  why  he  would  pick  Hillary  as 
opposed  to  someone  else,  and  I  guess  he  either  didn't  want  us  to 
know  about  it  or  thought  we  were  incapable  of  doing  it. 

Mr.  Chertoff.  Let  me  go  back  to  something  else,  Mr.  Fitzhugh, 
because  for  some  reason  if  there's  any  doubt  in  anybody^s  mind 
about  the  activities  of  what  went  on  in  this  bank,  I  think  we  ought 
to  be  clear  about  it. 

I  understand  you  came  into  the  bank  in  1985  not  knowing  what 
you  would  find  there,  but  you  would  agree  with  me  that  as  of  Feb- 
ruary 1986,  when  you  learned  about  that  weekend  where  they 
were — people  from  the  bank  were  in  the  savings  and  loan,  making 
up  appraisals,  putting  documents  in  the  file,  by  then  you  under- 
stood there  was  something  phony  about  how  this  savings  and  loan 
was  being  operated? 

Mr.  FiTZHUGH.  Yes,  that's  correct. 

Mr.  Chertoff.  That  was  after  you  had  the  experience  of  having 
someone  come  to  you  in  the  savings  and  loan  and  ask  you  to  sign 
a  recourse  note  for  your  purchase  of  the  property  to  put  in  the  file 
in  place  of  the  nonrecourse  note;  right? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Chertoff.  You  understood  that  the  reason  for  this  was  be- 
cause they  wanted  to  show  the  examiners  or  fool  the  examiners 
into  believing  your  purchase  and  your  loan  was  a  recourse  loan 
where  you  were  personally  liable  rather  than  a  nonrecourse  loan? 

Mr.  FiTZHUGH.  Well,  at  some  point,  yes,  I  put  the  whole  picture 
together  and  I  figured  out  what  they  were  doing,  that's  correct. 

Mr.  Chertoff.  So  the  point  of  having  you  sign  this  document 
was  to  fool  the  examiners  about  the  actual  condition  of  what  had 
gone  on  with  respect  to  the  sale  of  this  piece  of  property? 

Mr.  FiTZHUGH.  I  believe  their  intent  in  having  me  sign  that  note 
would  be  so  that  the  examiners  would  look  at  the  file  and  think 
it  was  a  recourse  note  as  opposed  to  a  nonrecourse.  I  believe  that 
was  the  whole  point  in  having  me  sign  a  different  note. 

Mr.  Chertoff.  You  also  know  that  you're  not  the  only  person 
who  had  one  of  these  transactions,  one  of  these  sales  with  the  sav- 
ings and  loan  where  essentially  Madison  put  up  the  money  or  lent 
the  money  to  allow  an  insider  to  buy  the  property  so  that  it  would 
be  moved  off  the  books  of  Madison  Financial  and  would  appear  to 
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be  held  in  someone  else's  hands?  You  know  there  were  others;  is 
that  right? 

Mr.  FiTZHUGH.  I  know  there  were  others  but  I  don't  know  the  de- 
tails as  far  as  whether  they  were  recourse  or  nonrecourse.  I  know 
there  were  other  sales. 

Mr.  Chertoff.  You  know  Larry  Kuca  had  a  deal  very  similar  to 
yours? 

Mr.  FiTZHUGH.  I  believe  his  took  place  right  before  mine. 

Mr.  Chertoff.  That  was  the  same  kind  of  deal  you  had  with  re- 
spect to  the  Levi  Strauss  building;  is  that  correct? 

Mr.  FiTZHUGH.  I  do  not  know  if  his  is  recourse  or  nonrecourse, 
but  other  than  that,  I  believe  it's  pretty  much  the  same  deal. 

Mr.  Chertoff.  Finally,  Mr.  Nash,  I  want  to  get  to  you  and  this 
conversation  you  had  with  Mr.  Lindsey  just  this  past  Thanksgiving. 

Mr.  Nash.  May  I  make  a  statement?  I  want  to  clarify  something 
if  I  could.  Someone  said  earlier  that  there  were  two  telephone  con- 
versations. The  second  conversation  I  had  with  Mr.  Lindsey  was  in 
person,  in  person  at  the  White  House  when  I  was  working  there, 
not  a  telephone  conversation. 

Mr.  Chertoff.  OK,  well,  I  didn't  know  that,  so  then  in  that  case 
I  want  to  make  sure  that  we  don't  miss  anything. 

The  Chairman.  Let  me  ask  Counsel  to  suspend  because  I  think 
you're  going  to  take  some  time  and  the  little  yellow  light  is  on,  so 
rather  than  to  get  into  one  of  these  things  that  my  time  is  up,  we'll 
go  to  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  how  long  do  you  intend  to 
continue  with  this  panel? 

The  Chairman.  I  think  probably  another  10  minutes  or  so. 

Senator  Sarbanes.  Then  what's  the  Chairman's  intention? 

The  Chairman.  Then  I  would  like  to  get  the  other  panel  started 
before  we  take  a  short  break,  and  I  think  we  will  take  a  break 
about  2:30  p.m. 

Senator  Sarbanes.  Why  don't  we  break  in  between  the  panels? 

The  Chairman.  Well,  you  know  something,  Senator? 

Senator  Sarbanes.  All  right.  We  will  do  it  your  way,  fine,  fine. 

The  Chairman.  Senator,  you  can't  have  it  two  ways.  You  can't 
at  one  time  say  we  are  dragging  it  out,  we  are  not  moving,  and 
then  at  the  other  time,  suggest  that  we  do  this.  Now,  we  are  going 
to  keep  pushing. 

Senator  Sarbanes.  Fine,  then  we  will  continue  straight  through. 

The  Chairman.  Again  let  me  say,  I'm  attempting  to  do  the  work 
of  the  Committee.  I  would  note  that  we  could  move  it  much  faster, 
we  could  have  had  some  of  our  Members  answer  their  questions, 
they  may  have  gone  another  2  or  3  minutes  instead  of  having  to 
come  back  and  have  them  lay  the  groundwork  again,  but  the  Sen- 
ator insists  on  certain  rules  and  we  are  going  to  comply  with  them. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  yield  our  time. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Nash,  this  meeting  at  the  White  House,  this 
second  conversation  with  Mr.  Lindsey,  how  did  this  start?  He  came 
to  your  office? 

Mr.  Nash.  No,  we  were,  I  think,  in  a  hall  in  the  White  House. 

Mr.  Chertoff.  What  did  he  say  to  you? 
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Mr.  Nash.  He  said,  do  you  remember  my  asking  you  a  question 
about  whether  CHnton,  Governor  CUnton  at  that  time,  was  in  a 
meeting  or  visited  with  Jim  McDougal  in  a  trailer? 

Mr.  Chertoff.  What  did  you  say? 

Mr.  Nash.  I  said,  yes,  I  remember  you  asking  me  that  question. 

Mr.  Chertoff.  What  did  he  say? 

Mr.  Nash.  He  didn't  say  anything  Hke  OK. 

Mr.  Chertoff.  OK? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  This  occurred  either  right  before  or  right  after 
Thanksgiving? 

Mr.  Nash.  I  remember  it  was  in  that  neighborhood,  yes. 

Mr.  Chertoff.  Do  you  know  if  it  was  after  he  had  testified  at 
a  deposition  here  on  November  21  of  last  year  about  this  meeting? 

Mr.  Nash.  I  do  not  know  whether  it  was  before  or  after  that. 

Mr.  Chertoff.  Did  you  know  that  he  said  in  the  deposition  that 
he  didn't  know  whether  his  first  call  with  you  in  1993  had  been  at 
his  instigation  or  at  your  instigation? 

Mr.  Nash.  No,  I  do  not  know. 

Mr.  Chertoff.  But  what  you  do  know  is  that  that  call  in  1993 
came  from  Mr.  Lindsey? 

Mr.  Nash.  Yes,  I  do. 

Mr.  Chertoff.  It  wasn't  you  calling  Mr.  Lindsey  in  1993,  about 
this  meeting  at  the  trailer,  it  was  Mr.  Lindsey  calling  you? 

Mr.  Nash.  That's  what  I  remember. 

Mr.  Chertoff.  The  reason  this  is  important,  and  the  reason  it 
was  brought  up  at  the  deposition  last  November,  is  because  that 
naturally  raises  the  question  about — one  of  the  questions — I  don't 
want  to  be  cagey  with  you.  Obviously  here  is  a  meeting  which  you 
have  described  to  us  as  pleasantries,  and  yet,  for  a  meeting  that, 
as  we  hear  it  from  you,  is  the  most  casual  kind  of  meeting,  albeit 
a  meeting  that  occurs  after  the  people  in  the  car  have  to  find  the 
trailer,  there  is  a  lot  of  attention  being  focused  on  it.  In  1993,  out 
of  the  blue — and  to  my  knowledge,  it  didn't  just  appear  in  the  press 
or  anything — Mr.  Lindsey  calls  you;  and  naturally  the  question 
would  arise,  why  was  it  memorable  enough  to  somebody  to  have 
Mr.  Lindsey  reach  out  for  you  and  ask  you  about  the  meeting. 

Now,  we  have  established  through  your  testimony,  you  have  been 
firm  on  this,  it  is  not  that  you  remembered  this  and  called  Mr. 
Lindsey,  it  is  that  Mr.  Lindsey  had  some  reason  to  call  you  about 
it;  and  that's  logical. 

There  were  only  four  people  who  were  in  that  meeting.  There  is 
the  trooper,  who  actually  didn't  even  come  into  the  meeting.  There 
is  Mr.  McDougal,  who  in  1993,  as  far  as  we  know,  is  not  a  person 
who  is  in  and  out  of  the  White  House.  There  is  you,  and  you  didn't 
bring  the  subject  up.  And  there  is,  of  course,  Mr.  Clinton  who  was 
at  the  meeting.  So  the  question  would  have  arisen,  maybe  the  sec- 
retary— but  the  secretary  is  not  at  the  White  House  either — so  nat- 
urally the  question  arises  whether  the  President  somehow  had  a 
memory  of  this  meeting  and  directed  Mr.  Lindsey  to  find  out  what 
you  remembered  about  it.  Can  you  shed  any  light  on  that? 

Mr.  Nash.  I  have  no  idea.  I  do  know  that  it  was  not  an  unusual 
occurrence  for  the  Governor  to  stop — an  unscheduled  stop — at  a 
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farmer's  shed,  a  grocery  store,  a  restaurant  to  stop  and  chat  with 
people.  That  was  a  normal  occurrence  for  him. 

Mr.  Chertoff.  On  the  way? 

Mr.  Nash.  Pardon? 

Mr.  Chertoff.  While  he  was 

Mr.  Nash.  On  the  way  or  coming  back. 

Mr.  Chertoff.  But  in  this  case,  to  be  quite  precise  about  this, 
this  trailer  wasn't  on  the  highway.  You  all  had  to  get  off  the  road 
and  specifically  go  to  this  trailer? 

Mr.  Nash.  We  did. 

Mr.  Chertoff.  And  so  Mr.  Lindsey  gives  a  deposition  about  this, 
it  comes  up  in  the  deposition,  we  see  the  note  which  apparently 
must  have  been  his  note  of  his  1993  conversation  with  you,  which 
he  evidently  felt  was  important  enough  in  1993  to  memorialize  in 
a  note.  If  you  look  at  the  subject  matter  of  the  rest  of  the  note — 
we  can  put  it  up  on  the  Elmo  again.  It  is  in  the  context  of  a  whole 
series  of  notes  regarding  some  interesting  issues  that  he  kind  of  is 
covering  together  involving  the  fundraiser,  "Something  BC  set  up 
with  Jim  McDougal."  There  is  Betsey  Wright's  telephone  number 
at  the  top.  It  says,  "Whitewater  to  Webb,  given  to  Webb  IV2  boxes." 

Then  the  next  thing  in  order  is  he  memorializes  his  1993  con- 
versation with  you,  that  you  were  with  Bill  Clinton  when  he  went 
to  the  trailer  at  145th  Street.  And  that's  why  it  is  so  interesting 
that  it  comes  up  again  after  he  is  deposed  last  November. 

I  am  trying  to  see  if  there  is  anjrthing  else  we  can  plumb  from 
your  memory  of  what  happened  2  months  ago,  when  you  saw  Mr. — 
did  he  stop  you  in  the  hall? 

Mr.  Nash.  We  ran  into  each  other  in  the  hall.  He  must  have 
stopped  me,  yes. 

Mr.  Chertoff.  He  said  do  you  remember  my  asking  you  a  couple 
of  years  ago  about  the  meeting  you  had  in  the  trailer  with  Grov- 
emor  Clinton  and  McDougal?  That's  what  he  said  to  you? 

Mr.  Nash.  No,  I  have  already  stated  what  he  said.  You  said 
something  about  a  couple  of  years?  I  don't  remember  it  being  a  cou- 
ple of  years. 

Mr.  Chertoff.  Let's  get  it  straight.  In  1993  you  had  a  conversa- 
tion with  Mr.  Lindsey  about  this  trailer  meeting;  right? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  Now  a  couple  of  months  ago,  in  1995,  he  brings 
it  up  again  in  the  hall;  right? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  He  stops  you. 

Mr.  Nash.  I  remember  him  stopping  me,  yes. 

Mr.  Chertoff.  He  says  to  you,  what? 

Mr.  Nash.  Do  you  remember  my  asking  you  whether  you  were 
at  a  meeting  in  a  trailer  where  McDougal  was  and  the  Governor 
was;  and  I  said,  yes. 

Mr.  Chertoff.  And  then  he  says? 

Mr.  Nash.  OK. 

Mr.  Chertoff.  You  don't  say  why,  why  are  you  asking  me? 

Mr.  Nash.  Mr.  Chertoff,  no,  I  had  no  need  to  ask  at  all. 

Mr.  Chertoff.  Did  he  ask  you  anything  about  that,  anything — 
again,  here  in  1995,  in  November,  did  he  ask  you  again  to  give  him 
an  account  of  what  had  happened  at  that  meeting  in  the  trailer? 
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Mr.  Nash.  No. 

Mr.  Chertoff.  He  just  wanted  to  know  whether  you  remem- 
bered his  having  asked  you  about  this  in  1993? 

Mr.  Nash.  Yes. 

Mr.  Chertoff.  Mr.  Fitzhugh,  I  just  want  to  go  back  and  address 
finally  this  issue  about  Castle  Grande  and  IDC.  There  is  no  doubt 
in  your  mind  that  Castle  Grande,  what  became  that  development, 
was  a  portion  of  the  original  tract  that  was  purchased  and  then 
split  between  Madison  Financial  and  Seth  Ward;  right? 

Mr.  Fitzhugh.  That's  always  been  my  understanding. 

Mr.  Chertoff.  So  Castle  Grande  was  a  part  of  the  IDC  property; 
if  that  correct? 

Mr.  Fitzhugh.  That's  correct. 

Mr.  Chertoff.  I  want  to  put  up  again,  so  we  are  clear  on  this, 
the  check  I  showed  that  was  made  out  to  you  that  was  your  com- 
mission, so  to  speak,  for  the  purchase  by  you  of  this  Levi  Strauss 
property  which  was  north  of  145th  Street.  Do  you  recognize  this  as 
the  actual  check  that  came  for  the  purchase  of  property,  the  Levi 
Strauss  building,  north  of  145th  Street;  right? 

Mr.  Fitzhugh.  I  recognize  my  signature  on  the  back,  yes. 

Mr.  Chertoff.  You  have  no  doubt  that  this  is  the  check  that 
represented  this  commission  for  your  own  purchase;  right? 

Mr.  Fitzhugh.  Well,  all  I  can  say  is  that's  certainly  my  signature 
on  the  back. 

Mr.  Chertoff.  Look,  please,  you  are  not  going  to  dispute 

Mr.  Fitzhugh.  No,  I  am  not.  I  have  no  reason  to  think  it  is  not, 
none  whatsoever. 

Mr.  Chertoff.  It  says,  "Sale  of  building  C,  Castle  Grande." 
When  you  got  this  check  and  you  saw  that,  were  you  puzzled,  did 
it  seem  to  you — this  is  a  check  written  November  1,  1985,  right? 

Mr.  Fitzhugh.  Well,  I  can't  see  the  date,  but  that  would  be  about 
right,  yes,  sir. 

Mr.  Chertoff.  Did  you  say  what's  this  about? 

Mr.  Fitzhugh.  No,  I  knew  what  the  check  was  for. 

Mr.  Chertoff.  By  the  way,  when  we  are  talking  about  closing 
real  estates  transactions  even  at  an  institution  like  Madison  Guar- 
anty, there  still  is  a  requirement  that  people  be — are  pretty  careful 
about  what  the  checks  are  for.  I  mean,  this  is  a  $50,000  check.  It 
is  important  to  know,  for  the  record,  that  the  check  relates  to  a 
commission  for  a  sale  of  a  particular  building.  You  had  a  particular 
interest  in  making  sure  that  that  was  precise  because  it  was  money 
that  was  going  to  come  to  you  and  you  were  going  to  have  to  turn 
over  for  the  downpayment;  right? 

Mr.  Fitzhugh.  That's  correct. 

Mr.  Chertoff.  You  didn't  raise  a  fuss  or  raise  an  objection  to  the 
characterization  on  that  check  for  the  Levi  Strauss  building  north 
of  145th  Street  when  it  says,  "Sale  of  building  C,  Castle  Grande"? 

Mr.  Fitzhugh.  No,  I  apparently  didn't  think  that  was  significant. 

Mr.  Chertoff.  You  didn't  have  a  problem  identifying  that? 

Mr.  Fitzhugh.  No,  sir. 

Mr.  Chertoff.  I  don't  have  anything  more,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Did  you  even  notice  this  item  on  this  check 
that  Mr.  Chertoffs  been  asking  about? 
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Mr.  FiTZHUGH.  Well,  I  don't  know,  because  it  has  been  11  years, 
if  I  noticed  it  or  not.  I  certainly  knew  what  the  check  was  for.  It 
could  have  said  for  sale  of  Levi  Strauss  building,  sale  of  Castle 
Grande,  sale  of  IDC  property.  It  would  have  not  really  made  any 
difference  to  me. 

Senator  Sarbanes.  Now,  your  understanding  at  the  time — I  was 
just  reading  your  deposition — actually  some  of  this  seemed,  to  me, 
topical  here  because  at  one  point  a  question  was  put  to  you.  And 
you  said,  "I'm  confused,  too,  I  am  not  sure  what  you  are  asking 
me."  Then  the  questioner  said,  "I  forget  my  question  at  this  point." 

In  your  deposition,  you  stated  that  this  was  the  IDC  property, 
that's  how  you  understood  it;  right?  In  fact,  I  think  you  said,  "I 
don't  think  Castle  Grande  existed  when  Madison  purchased  IDC?" 

Mr.  FiTZHUGH.  That's  my  belief,  yes,  sir. 

Senator  Sarbanes.  Then  Castle  Grande  was  a  portion  of  the  IDC 
property;  is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Just  a  couple  of  things,  Mr.  Fitzhugh. 

First,  when  Mr.  Chertoff  said  that  the  document  was  tjrped  in 
the  Rose  office,  the  September  24th  backdated  document,  I  think 
we  ought  to  be  clear  about  what  the  source  of  that  information  is 
so  that  there  will  be  no  misunderstanding.  It  is  my  understanding 
that  information  comes  from  Mr.  Hubbell's  former  secretary  who 
said  she  identified  the  similarity  in  the  typeface  between  the  type 
in  that  document  and  what  she  used  on  her  typewriter  at  the  Rose 
Law  Firm.  This  is  Mr.  Hubbell's  secretary.  And  of  course,  you 
would  have  no  reason  to  have  seen  that  document,  as  I  believe  you 
have  testified;  is  that  correct? 

Mr.  FiTZHUGH.  That's  correct. 

Mr.  Ben-Veniste.  Second,  there  was  an  assumption  in  the  ques- 
tion that  was  put  to  you  that  Mr.  McDougal  went  to  Mrs.  Clinton 
to  type  the  option  agreement  that  was  prepared  in  May  1986.  I 
take  it  you  have  no  personal  knowledge  of  that  agreement  or  its 
purposes  or  how  it  was  prepared? 

Mr.  Fitzhugh.  No,  sir,  I  have  no  knowledge. 

Mr.  Ben-Veniste.  And  you  have  no  knowledge,  I  take  it,  about 
who  drafted  it? 

Mr.  Fitzhugh.  No,  sir. 

Mr.  Ben-Veniste.  But  I  would  like  to  clarify  the  record,  and  this 
addresses  to  some  extent  the  Senator  from  Alaska's  point,  with  re- 
spect to  the  conclusions  of  the  Pillsbury  Report. 

I  quote  from  the  December  28,  1995  report  at  page  77,  which 
said,  "The  only  solid  evidence  tying  the  Rose  Law  Firm  to  this  ac- 
quisition is  evidence  of  the  innocent  activity  of  participating  in  the 
drafting  of  the  purchase  agreement.  While  some  evidence  suggests 
that  Hubbell  could  have  had  a  role  in  the  drafting  of  the  September 
24,  1985  letter  between  McDougal  and  Ward"— and  I  think  that's 
what  Mr.  Chertoff  was  referring  to  earlier — "nothing  proves  he  did, 
much  less  that  he  did  so  knowing  it  to  be  wrong.  Similarly,  while 
Mrs.  Clinton  seems  to  have  had  some  role  in  drafting  the  May  1, 
1986  option" — now  this  is  the  conclusion  that  is  reached  by  Pills- 
bury  Madison  &  Sutro  prior  to  the  discovery  of  the  billing  records. 
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They  are  assuming  in  their  conclusion  that  Mrs.  Clinton  played 
a  role  in  drafting  the  option  agreement  because  the  document  itself 
has  a  computer  key  to  it  that  leads  to  Mrs.  Clinton's  then-secretary 
at  the  time.  So  they  drew  the  conclusion  or  the  inference  that  Mrs. 
Clinton  had  a  role  in  the  preparation  of  the  option  agreement.  But 
they  say,  similarly,  "While  Mrs.  Clinton  seems  to  have  had  some 
role  in  drafting  the  May  1,  1986  option,  nothing  proves  she  did  so 
knowing  it  to  be  wrong,  and  the  theories  that  tie  this  option  to 
wrongdoing  or  to  the  straw-man  arrangements  are  strained  at 
best."  So  this  is  the  Pillsbury  Report,  and  again,  you  have  no  rea- 
son to  conclude  that  their  conclusion  is  erroneous? 

Mr.  FiTZHUGH.  No,  sir,  I  have 

Mr.  Ben-Veniste.  You  simply  have  no  personal  knowledge  about 
this  matter  at  all? 

Mr.  FiTZHUGH.  None. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  Mr.  Nash,  let  me  ask  you  something  that  trou- 
bles me.  You  have  this  casual  drop-in,  it  is  not  unusual  for  the 
Governor  to  drop-in  to  see  constituents  at  a  store,  whatever.  As  you 
describe  it,  you  don't  know  who,  but  you  didn't  suggest  a  drop-in 
at  McDougal's  trailer;  indeed,  you  didn't  even  know  that  he  had  a 
trailer  there;  right? 

Mr.  Nash.  I  don't  remember  suggesting  it.  Senator. 

The  Chairman.  Mr.  Nash,  now  wait,  I  understand  you  can't  have 
total  recall,  but  we  have  been  over  this  thing  a  number  of  times 
now.  You  didn't  even  know  McDougal  had  a  trailer  there  at  that 
point  in  time? 

Mr.  Nash.  I  knew  that  there  was  Maple  Creek  Farms  out  in  that 
direction 

The  Chairman.  Yes,  but  you  didn't  know  he  had  a  trailer  there? 

Mr.  Nash.  No,  sir 

The  Chairman.  You  didn't  know  he  was  there? 

Mr.  Nash.  No,  sir,  I  didn't. 

The  Chairman.  And  it  wasn't  your  suggestion? 

Mr.  Nash.  I  don't  remember  it  being  my  suggestion. 

The  Chairman.  Well,  you  never  met  Mr.  McDougal,  you  didn't 
know  him,  did  you?  You  testified  before  you  didn't  know  him.  Now 
don't  attempt  to  say  to  us  that  maybe  you  suggested  that  you 
stopped  there? 

Mr.  Nash.  I  did  not  say  that  I  never  met  Mr.  McDougal.  I  don't 
remember  saying  I'd  never  met  him. 

The  Chairman.  Are  you  saying  there  is  a  possibility  that  you 
may  have  suggested  that  we  stop  to  see  Jim  McDougal? 

Mr.  Nash.  No,  sir.  I  have  on  occasion  suggested  that  we  stop  at 
different  places  while  we  were  on  trips,  which  is  why  I  am  saying 
that  I  do  not  remember  whether  I  did  or  not.  I  would  also  note  Mr. 
McDougal 

The  Chairman.  You  are  now  saying  you  may  have  suggested  that 
we  stop  to  see  Jim  McDougal? 

Mr.  Nash.  No,  sir. 

The  Chairman.  Did  you  suggest  that  you  stop  to  see  McDougal? 
Pardon  me? 

Mr.  Nash.  Mr.  Chairman,  I  do  not  remember  suggesting  we  stop. 
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The  Chairman.  If  you  had  suggested  that  stop,  wouldn't  you  re- 
member? 

Mr.  Nash.  Well,  it  has  been  quite  a  few  years  ago,  Senator,  and 
I  may  or  may  not  have. 

The  Chairman.  OK.  So  you  stopped  to  see  Mr.  McDougal  and 
you  describe  the  manner  in  which  you  and  the  Governor  go  in,  and 
you  are  talking  to  him  and  it  was  totally  casual;  is  that  true? 

Mr.  Nash.  Yes,  sir. 

The  Chairman.  No  business? 

Mr.  Nash.  No,  sir. 

The  Chairman.  No  business  about  the  Levi  Strauss  warehouse 
or  factory? 

Mr.  Nash.  No,  sir. 

The  Chairman.  Nobody  talks  about  that? 

Mr.  Nash.  Pardon? 

The  Chairman.  No  one  talks  about  that? 

Mr.  Nash.  No,  sir — at  this  meeting  you  are  referring  to? 

The  Chairman.  Yes. 

Mr.  Nash.  No,  sir. 

The  Chairman.  But  at  some  point,  you  mention  in  your  deposi- 
tion, Levi  Strauss  factory,  and  then  thereafter,  and  you  go  on  a  lit- 
tle bit  and  you  say,  well,  it  was  really  Levi  501  pants  that  we  were 
talking  about. 

Now,  you  see  that  chart  up  there? 

Mr,  Nash.  Yes,  sir. 

The  Chairman.  Yes.  I  think  it's  the  red  one,  Mr.  Fitzhugh.  The 
red  one,  was  that  the  Levi  Strauss  building? 

Mr.  Fitzhugh.  Yes,  sir,  that's  it. 

The  Chairman.  That  was  the  Levi  Strauss  warehouse? 

Mr.  Fitzhugh.  The  warehouse,  not  the  factory. 

The  Chairman.  When  was  this? 

Mr.  Fitzhugh.  1985. 

The  Chairman.  You  had  just  purchased  this  facility — right? 

Mr.  Fitzhugh.  October  1985. 

The  Chairman.  From  Mr.  McDougal,  from  the  bank? 

Mr.  Fitzhugh.  Correct. 

The  Chairman.  Mr.  McDougal,  he  ran  it? 

Mr.  Fitzhugh.  Yes,  sir. 

The  Chairman.  I  mean,  he  ran  everything,  he  was  the  loan  com- 
mittee, wasn't  he? 

Mr.  Fitzhugh.  Well,  I — I  mean 

The  Chairman.  As  a  practical  matter,  who  ran  this  place? 

Mr.  Fitzhugh.  I  believe  Mr.  McDougal  did. 

The  Chairman.  He  made  all  the  decisions?  He  was  the  boss? 

Mr.  Fitzhugh.  Yes,  sir. 

The  Chairman.  Who  could  give  you  a  10  percent  commission  on 
a  phony  deal  like  that?  I  mean,  he  is  the  guy  that  did  it?  No  board 
of  directors  approved  that? 

Mr.  Fitzhugh.  No. 

The  Chairman.  It  was  the  same  time  he  came  to  you  and  said, 
hey,  this  is  what  we  are  going  to  do;  and  the  same  day  you  did  it, 
didn't  you? 

Mr.  Fitzhugh.  Within  a  day  or  so,  yes. 
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The  Chairman.  He  was  the  boss.  That  is  the  factory,  now  where 
is  the  trailer?  The  trailer — it  is  the  Levi  Strauss  warehouse,  let's 
get  it,  this  is  the  warehouse.  Now  where  is  the  trailer?  It  is  in  pret- 
ty close  proximity  to  that,  isn't  it?  Do  you  remember  where  the 
trailer  was,  Mr.  Fitzhugh? 

Mr.  Fitzhugh.  Well,  I  can't  say  it  is  directly  across  the  street 
from  number  one,  but  it  is  somewhere  right  along 

The  Chairman.  Right  in  the  neighborhood? 

Mr.  Fitzhugh.  Yes. 

The  Chairman.  Now,  Mr.  Nash,  you  heard  of  the  transaction 
that  Mr.  Fitzhugh  had  entered  into,  you  have  no  reason  of  knowing 
it  back  then.  Mr.  Fitzhugh  didn't  tell  you  he  had  just  bought  the 
Levi  Strauss  facility,  did  he?  Did  you  know  Mr.  Fitzhugh  then? 

Mr.  Nash.  No,  sir. 

The  Chairman.  So,  he  didn't  tell  you  about  this,  did  he? 

Mr.  Nash.  He  didn't  tell  me  about  what,  Senator? 

The  Chairman.  He  didn't  tell  you  that  there  was  a  sale  that  was 
consummated  with  respect  to  Levi  Strauss? 

Mr.  Nash.  No,  sir. 

The  Chairman.  No,  no.  Isn't  it  strange  that  right  at  about  the 
same  time  that  he  buys  this  property,  you  decide  to  make  a  call — 
not  you,  the  Governor,  on  Mr.  McDougal  and  the  subject  of  Levi 
comes  up.  Now,  you  see  what's  tough.  It  is  tough  to  believe  that 
the  Governor  would  go  and  you  had  to  find  it,  it  wasn't  right  there, 
that  trailer,  you  had  to  take  some  time  to  find  it,  to  do  a  drop-in, 
and  guess  what  we  discussed?  Not  the  Levi  Strauss  warehouse 
which  Mr.  McDougal  had  just  parked  with  Mr.  Fitzhugh,  no.  We 
discussed  Levi  pants,  501  pants. 

Mr.  Nash,  it  is  not  reasonable.  Let  me  tell  you  why  it  is  not  rea- 
sonable to  believe  it.  Because  8  years  later,  Mr.  Lindsey  calls  you. 
This  meeting  is  on  his  mind.  He  has  notes  written  down.  You  really 
expect  us  to  believe  that  you  discussed  with  the  Ck)vernor  and  Mr. 
McDougal  the  fact  that  he  wore  Levi  501  pants  as  opposed  to  dis- 
cussing the  Levi  Strauss  warehouse?  Which  he  was  involved  in,  up 
to  his  ear,  and  over?  I  mean — and  he  just  called  you. 

Now  let's  go  to  the  phone  call.  You  remember  the  phone  call? 

Mr.  Nash.  Yes,  sir. 

The  Chairman.  He  called  you;  right? 

Mr.  Nash.  I  remember  him  calling  me. 

The  Chairman.  So  Bruce  Lindsey  called  you  in  1993,  and  what 
did  he  say? 

Mr.  Nash.  He  said,  do  I  remember  being  in  a  trailer,  McDougal's 
trailer,  when  the  Governor  was  there  and  I  was  there.  And  I  said, 
yes,  I  do  remember  that. 

The  Chairman.  Then  what  else  did  he  ask  you? 

Mr.  Nash.  He  didn't  ask  me  anything  else. 

The  Chairman.  He  didn't  ask  you  what  you  discussed? 

Mr.  Nash.  No,  sir. 

The  Chairman.  He  didn't  ask  you  who  was  there? 

Mr.  Nash.  No,  sir. 

The  Chairman.  He  didn't  ask  you  about  an5d:hing  else,  he  just 
said  to  you — what's  your  first  name? 

Mr.  Nash.  Bob,  Bobby. 

The  Chairman.  Bobby.  He  calls  you  Bobby? 
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Mr.  Nash.  Well,  my  name — they  call  me  Bob. 

The  Chairman.  All  right,  you  obviously  know  Mr.  Lindsey,  and 
he  calls  you  up  in  1993  and  he  says  to  you,  Bob,  do  you  remember 
stopping  at  a  trailer  to  see  Jim  McDougal  with  the  Governor  in 
1985  or  thereabouts,  and  you  said,  yes.  Then  he  didn't  ask  you  any- 
thing else?  He  didn't  ask  you  who  was  there?  He  didn't  ask  you 
what  you  discussed?  He  didn't  ask  you  anj^hing?  Are  we  supposed 
to  believe  that? 

Mr.  Nash.  Pardon? 

The  Chairman.  Are  we  supposed  to  believe  that? 

Mr.  Nash.  That  is  what  happened,  Senator. 

The  Chairman.  OK.  But  you  do  understand  why  we  have  dif- 
ficulty— Mr.  Lindsey,  he  is  an  important  man.  He  just  out  of  the 
blue— did  he  tell  you  why  he  called  you  to  find  out? 

Mr.  Nash.  No,  sir. 

The  Chairman.  Then  2  years  later,  2  years  later,  he  just  stops 
you  in  the  hall  on  or  about  Thanksgiving,  just  so  happens  he  is  tes- 
tifying before  this  Committee  by  way  of  deposition.  His  notes  have 
been  turned  over,  the  note  which  indicates  that  he  called  you. 
Would  it  be  so  maybe  you  would  not  say  that  it  was  with  respect 
to  the  Levi  factory  or  warehouse  or  facility  that  Mr.  McDougal  was 
involved  in,  and  that  the  Grovernor  was  speaking  to  him,  or  that 
Mr.  McDougal  was  speaking  to  him  about  that?  And  then  you  con- 
coct this  thing,  as  it  relates  to  a  pair  of  Levi  pants. 

Why  would  he  be  interested  if  you  had  a  meeting  to  discuss  a 
pair  of  Levi  pants?  You  see,  it  doesn't  make  sense.  He  would  be  in- 
terested, though,  if  it  was  a  meeting  where  the  subject  of  the  Levi 
Strauss  facility  which  Mr.  Fitzhugh  had  purchased  had  come  up. 
That's  what  I  think,  Mr.  Nash.  As  it  relates  to  your  testimony  and 
deposition,  the  inconsistencies  in  it  where  you  first  talk  about  a 
Levi  factory  and,  yes,  it  is  a  warehouse,  we  know  the  factory,  you 
can't  see  it,  as  opposed  to  your  finally  settling  on  a  recollection  that 
it  was  about  Levi  pants.  I  suggest  I  have  some  difficulty  with  that. 

Mr.  Nash.  My  deposition  indicates  that,  in  the  interchange  with 
the  person  doing  the  deposition,  that  we  did  talk  about  it  was  a 
certain  type  of  blue  jeans,  but  the  meeting  was  not  about  blue 
jeans,  it  was  a  casual  drop-by. 

The  Chairman.  Yes,  I  understand  that.  But  I  say  I  believe  that 
your  initial  getting  into  it  with  respect  to  the  Levi  factory  is  prob- 
ably a  more  accurate  account.  But  that's  at  least  what  I  think  most 
reasonable  people  would  have  to  conclude.  I  think  it  is  absolutely 
absurd  to  suggest  that  the  President's  assistant  would  be  con- 
cerned about  a  meeting,  a  casual  drop-by,  where  the  subject  was 
Levi  pants  as  opposed  to  the  Levi  facility.  Isn't  it  an  incredible  co- 
incidence? What  a  coincidence.  The  Levi  jeans  and  the  Levi  factory. 
It  is  quite  inventive,  creative. 

Senator  Sarbanes. 

Senator  Sarbanes.  Well,  Mr.  Nash,  I  think  we  ought  to,  for  your 
sake,  address  this  assertion  just  here  at  the  end  by  the  Chairman, 
that  it  was  quite  creative.  I  don't  think  that's  fair  to  you,  frankly, 
since  the  distinction  you  made  was  made  at  your  deposition.  It  is 
not  as  though  it  is  a  distinction  you  came  up  with  here  today  before 
the  Committee. 
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As  I  read  your  deposition,  earlier,  apparently  there  had  been 
some  confusion.  You  said  I  remember  a  discussion  about  blue  jeans 
because  there  is  a  blue  jean  factory  close.  But  then  later,  in  the 
same  deposition,  you  then  said,  the  question  was,  "Just  you  have 
a  vague  recollection  it  had  to  do  with  this  blue  jeans  plant?"  And 
your  answer,  'Tes,  it  had  do  with  blue  jeans,  not  the  blue  jeans 
plant."  That's  what  you  said  at  your  deposition;  right? 

Mr.  Nash.  I  remember  that,  yes,  sir. 

Senator  Sarbanes.  All  right.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Fitzhugh,  at 

Senator  Sarbanes.  Actually,  I  don't  see  why  it  matters  all  that 
much.  They  could  have  had  discussions  about  the  employment  at 
the  Levi  Strauss  blue  jean  factory,  about  whether  people  were 
being  laid  off  or  being  hired  on,  or  anjrthing  else  of  that  sort.  So 
I  don't  really  see  where  the  questioning  takes  you,  even  if  there 
had  been  discussions  about  blue  jean  factories.  But  I  think  for  your 
sake,  here  before  the  Committee,  it  is  important  to  point  out  this 
deposition  testimony,  in  lieu  of  that  last  comment,  and  that's  why 
I  wanted  to  underscore  it. 

Mr.  Ben-Veniste.  Whether  there  was  a  conversation  about  the 
blue  jeans  that  Mr.  McDougal  was  wearing  or  the  factory  that  was 
nearby,  is  there  any  suggestion,  Mr.  Fitzhugh,  that  the  Governor 
of  Arkansas  was  somehow  involved  in  or  concerned  about  the  pur- 
chase of  the  Levi  warehouse? 

Mr.  Fitzhugh.  I  have  no  indication  of  that  whatsoever. 

Mr.  Ben-Veniste.  Have  you  ever  read  anjrwhere  or  heard  any  as- 
sertion that  somehow  the  Governor  of  Arkansas  inserted  himself 
into  this  transaction,  or  was  interested  in  some  way  in  it? 

Mr.  Fitzhugh.  Today  is  the  first  time  there  has  been  any  vague 
insinuation  about  that  that  I  have  ever  heard  of. 

Mr.  Ben-Veniste.  And  in  terms  of  any  connection  between  these 
two  events,  I  will  put  to  Mr.  Nash,  whether  in  fact  the  interest  in 
a  meeting  in  a  trailer  was  not  the  interest  spurred  by  Mr.  Hale, 
who  claimed  that  he  had  a  meeting  with  Governor  Clinton  and  Mr. 
McDougal  in  a  trailer.  That's  why  this  whole  matter  was  gone  into. 
And  that's  why  Mr.  Gerth  was  questioning  Mr.  Lindsey,  and  Mr. 
Lindsey  was  asking  you.  It  had  nothing  to  do  with  the  blue  jeans 
plant  or  warehouse,  or  any  other  such  thing. 

Mr.  Nash.  I  am  not  aware  of — I  have  stated  already  the  reasons 
that  we  were  talking  about  blue  jeans  is  because  I  thought  he  had 
on,  I  remember  him  having  on  501  blue  jeans. 

Mr.  Ben-Veniste.  But  in  terms  of  the  interest  in  the  meeting, 
according  to  Mr.  Lindsey's  interest  in  a  meeting  in  a  trailer,  that 
was  because  Mr.  Gerth  had  gotten  this  allegation  from  Mr.  Hale, 
who  was  on  the  verge  of  being  prosecuted  in  Little  Rock,  who 
claimed  to  have  had  a  meeting  in  a  trailer  with  Governor  Clinton. 
That's  what  all  this  is  about,  not  whether  Mr.  Clinton  was  inter- 
ested in  participating  somehow  in  the  transaction  involving  the 
sale  of  this  warehouse.  I  have  nothing  further  to  add  to  this. 

Senator  Sarbanes.  Mr.  Hale  wasn't  at  that  meeting,  was  he,  Mr. 
Nash? 

Mr.  Nash.  No,  sir,  Mr.  Hale  was  not  at  that  meeting. 

Senator  Sarbanes.  Thank  you. 

The  Chairman.  Mr.  Chertoff. 
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Mr.  Chertoff.  Just  a  couple  of  minutes,  Mr.  Fitzhugh,  in  rela- 
tion to  the  last  set  of  questions  you  were  asked  by  Mr.  Ben-Veniste. 
You  have  already  acknowledged  to  us  when  I  asked  you  questions 
about  the  option  and  why  Mrs.  Clinton  was  the  one  who  drafted 
the  option  that  perhaps  that  was  something  Mr.  McDougal  didn't 
want  you  to  know  about,  he  wanted  to  take  it  outside  the  bank.  I 
take  it  Mr.  McDougal  kept  a  lot  of  things  close  to  the  vest,  at  least 
as  far  as  you  were  able  to  see;  right? 

Mr.  Fitzhugh.  I've  found  that  out  since  I  have  left  that  savings 
and  loan,  yes,  that's  correct. 

Mr.  Chertoff.  So  you  don't  want  to  put  yourself  in  the  position 
here  of  vouching  one  way  or  the  other  as  to  what  Mr.  McDougal 
had  going  with  Governor  Clinton  because  you  don't  really  know? 

Mr.  Fitzhugh.  I  have  absolutely  no  idea. 

Mr.  Chertoff.  You  didn't  know,  for  example,  about  Whitewater? 

Mr.  Fitzhugh.  No. 

Mr.  Chertoff.  Mr.  Nash,  let  me  ask  you,  in  fairness  to  you,  I 
want  to  see  if  you  will  agree  with  me  on  this  point.  In  your  mind, 
at  the  time  you  went  to  this  meeting  with  the  Governor  and  Mr. 
McDougal,  you  didn't  know  anything  about  IDC  or  the  Levi  Strauss 
buildings,  or  any  of  that  stuff;  right? 

Mr.  Nash.  That's  correct. 

Mr.  Chertoff.  You  didn't  even  know  about  Whitewater? 

Mr.  Nash.  No,  I  did  not. 

Mr.  Chertoff.  So,  I  mean,  from  your  position  as  a  bystander, 
someone  who  is  literally  coming  along  for  the  ride  on  this,  it  is  fair 
to  say  that  this  particular  meeting  did  not  assume  any  great  sig- 
nificance in  your  mind? 

Mr.  Nash.  "Any  great  significance"? 

Mr.  Chertoff.  Yes,  this  event  was  not  something  that  was  mem- 
orable to  you  or  a  significant  event,  this  meeting  with  McDougal 
and  the  Governor,  back  in  1985,  1986? 

Mr.  Nash.  Yes,  it's  significant  in  that  it  was  the  first  time  I  had 
visited  this  trailer  or  an  office  where  Jim  McDougal  was. 

Mr.  Chertoff.  Oh,  that  was  significant  to  you? 

Mr.  Nash.  Yes,  that  was  the  first  time  I  had  done  that. 

Mr.  Chertoff.  Are  you  telling  us  now  that  in  1986,  when  you 
went  to  this  trailer,  it  had  some  significance  to  you?  You  made  note 
of  it? 

Mr.  Nash.  I  didn't  make  note  of  it.  My  point  was  it  is  significant 
that  it  was  the  first  time  I  had  visited  Jim  McDougal's  office  in  this 
trailer. 

Mr.  Chertoff.  Had  you  been  at  that  office  in  the  trailer  any 
other  times  afterwards? 

Mr.  Nash.  No. 

Mr.  Chertoff.  So  it  is  the  only  time  you  were  there? 

Mr.  Nash.  That's  correct. 

Mr.  Chertoff.  And  in  your  mind,  the  conversation  in  1986,  to 
the  best  of  your  recollection,  is,  as  you've  described  it,  casual;  right? 

Mr.  Nash.  Yes,  sir. 

Mr.  Chertoff.  But  it  was  significant  enough,  this  event,  this 
meeting,  the  fact  that  you  and  the  Governor  were  together  with 
Mr.  McDougal,  it  was  significant  enough  in  someone's  mind  to  lead 
to  Mr.  Lindsey  calling  you  about  it  in  1993;  right? 
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Mr.  Nash.  Oh,  I  wouldn't  know  about  anybody  else's  mind. 

Mr.  Chertoff.  OK.  So  all  we  can  do  is  we  will  ask  you  for  your 
knowledge  of  your  own  mind,  but  you  will  agree  with  me,  that  in 
terms  of  why  Mr.  Lindsey  chose  to  call  you  in  1993,  why  he  chose 
to  write  a  memo  down  about  what  you  told  him  about  the  visit,  and 
why  he  felt  it  was  again  necessary  to  talk  to  you  about  it  in  1995, 
those  are  matters  that  you  could  only  speculate  about? 

Mr.  Nash.  I  am  not  sure  I  understand  the  question,  Mr.  Chertoff. 

Mr.  Chertoff.  Let  me  make  it  even  more  simple.  In  1993,  it  was 
Bruce  Lindsey  who  felt  there  was  some  reason  he  had  to  reach  out 
for  you  to  ask  you  about  this  trailer  meeting;  right? 

Mr.  Nash.  He  called  me  in  1993  to  ask  me  was  I  at  the  meeting. 

Mr.  Chertoff.  It  was  Mr.  Lindsey  who  made  the  decision  that 
your  answer  to  that  was  important  enough  to  write  down  in  his 
notes;  right? 

Mr.  Nash.  I  don't  know  that,  Mr.  Chertoff. 

Mr.  Chertoff.  Well,  you  saw  the  notes.  You  have  no  reason  to 
doubt  that  it  is  Mr.  Lindsey's  handwriting,  do  you? 

Mr.  Nash.  I  am  not  sure  I  would  recognize  his  handwriting. 

Mr.  Chertoff.  I  will  represent  to  you  Mr.  Lindsey  produced 
them  and  identified  them  as  his  handwriting.  And  again,  in  1995, 
it  was  Mr.  Lindsey  who  came  to  you  and  approached  you  about  this 
issue  of  this  meeting  in  the  trailer;  right? 

Mr.  Nash.  It  was  Mr.  Lindsey,  yes. 

Mr.  Chertoff.  And  whatever  significance  you  attribute  to  this  in 
your  own  mind,  you  don't  really  know  the  significance  it  had  in  Mr. 
Lindsey's  mind  or  whoever  asked  Mr.  Lindsey  to  reach  out  for  you 
on  any  of  these  occasions;  right? 

Mr.  Nash.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Sarbanes. 

Senator  Sarbanes.  I  observed  when  Mr.  Lindsey  was  here,  he 
testified  those  notes  were  made  in  the  course  of  responding  to  and 
preparing  for  press  inquiries  about  the  allegations  that  Hale  was 
making,  and  he  went  through  a  process  of  trjdng  to,  as  it  were,  run 
down  the  various  Hale  allegations  about  Grovernor  Clinton. 

The  Chairman.  The  Senator  makes  a  very  valid  observation,  but 
I  would  also  indicate  that,  certainly  in  1995,  there  was  reason  to 
question  why  Mr.  Lindsey  would  once  again,  it  seems  to  me,  ap- 
proach Mr.  Nash. 

We  have  exhausted  the  various  aspects  and  I  want  to  thank  the 
witnesses  for  being  here.  As  a  matter  of  fact,  I'm  sorry  that  we  did 
not  offer  to  accommodate  you  with  some  kind  of  a  small  break.  We 
will  adjourn  until  3  p.m.,  at  which  time  we  will  see  if  we  can't  fin- 
ish the  witnesses  as  expeditiously  as  possible. 

Senator  Sarbanes.  Mr.  Chairman,  I  thought  you  indicated  we 
were  going  to  go  straight  through. 

The  Chairman.  I  think  there  are  a  lot  of  people  here,  including 
the  Chairman,  who  want  to  take  a  break. 

We  stand  in  recess  until  3  p.m. 

[Whereupon,  the  hearing  was  recessed,  to  be  reconvened  at  3 
p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  Starting  with  Mr.  Dover,  then  Mr.  Donovan,  and 
Mr.  Thrash,  do  you  have  any  statement  you  would  Hke  to  make  or 
give  to  the  Committee? 

SWORN  TESTIMONY  OF  DARRELL  D.  DOVER 

ATTORNEY,  HOUSE,  WALLACE,  NELSON  &  JEWELL 

LITTLE  ROCK,  ARKANSAS 

REPRESENTED  INDUSTRIAL  DEVELOPMENT  COMPANY  [IDC] 

Mr.  Dover.  No,  Mr.  Chairman. 

SWORN  TESTIMONY  OF  RICHARD  T.  DONOVAN 
ATTORNEY,  ROSE  LAW  FIRM,  LITTLE  ROCK,  ARKANSAS 

Mr.  Donovan.  No,  Mr.  Chairman. 

SWORN  TESTIMONY  OF  THOMAS  P.  THRASH 
ATTORNEY,  ROSE  LAW  FIRM,  LITTLE  ROCK,  ARKANSAS 

Mr.  Thrash.  No,  sir. 

The  Chairman.  All  right.  Counselor. 

Mr.  GiUFFRA.  Good  afternoon. 

Mr.  Thrash,  in  1985  and  1986,  you  performed  some  legal  services 
for  Madison  Guaranty;  correct? 

Mr.  Thrash.  Yes,  sir,  that's  correct. 

Mr.  GlUFFRA.  At  that  time  you  had  just  become  a  partner  at  the 
Rose  Law  Firm? 

Mr.  Thrash.  I  had  become  a  partner  in  February  1985,  yes,  sir. 

Mr.  GiUFFRA.  Mr.  Donovan,  you  performed  some  legal  services 
for  Madison  Guaranty  in  1985  and  1986;  am  I  correct? 

Mr.  Donovan.  Yes,  sir. 

Mr.  GiUFFRA.  You  were  a  young  associate  at  that  time? 

Mr.  Donovan.  Yes,  sir. 

Mr.  GiUFFRA.  If  we  could  just  put  up  on  the  Elmo  the  Williams 
to  Foster  memo.  Now,  Mr.  Thrash,  do  you  know  approximately  the 
extent  of  Rose's  billing  to  Madison  in  1985  and  1986? 

Mr.  Thrash.  No,  sir. 

Mr.  GiUFFRA.  Mr.  Donovan,  do  you  know? 

Mr.  Donovan.  No,  I  don't. 

Mr.  GiUFFRA.  This  is  a  memorandum  from  Mr.  David  Williams 
to  Mr.  Vincent  Foster,  Jr.,  dated  November  20,  1986,  and  the  "re" 
is  FSLIC  Representation,  and  the  memorandum  concerns  certain 
representations  that  the  firm  had  to  decline  in  order  to  represent 
FSLIC.  On  page  3,  if  I  could  just  read  it  into  the  record,  it  says, 
"Due  to  our  representation  of  FSLIC,  we  have  withdrawn  from  rep- 
resentation of  Madison,  which  had  been  a  previous  client  of  ours 
generating  estimated  annual  fees  to  the  firm  of  approximately 
$40,000."  Do  you  know  anything  about  that,  Mr.  Thrash? 

Mr.  Thrash.  About  the  number? 

Mr.  GiUFFRA.  Yes,  do  you  know  whether  that's  accurate? 

Mr.  Thrash.  No,  sir,  I  don't  know. 

Mr.  GiUFFRA.  Mr.  Donovan,  do  you  know  if  that's  accurate? 

Mr.  Donovan.  I  do  not. 

Mr.  GiUFFRA.  Mr.  Thrash,  you  were  involved  in  the  actual  trans- 
action involving  the  sale  of  that  real  estate  parcel  that's  displayed 
on  the  map,  the  145th  Street  real  estate  parcel,  or  the  IDC  project? 
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Mr.  Thrash.  I  had  limited  involvement  in  a  transaction  involving 
the  IDC  and  Madison  Guaranty  and  Madison  Financial,  yes,  sir. 

Mr.  GlUFFRA.  Do  you  have  any  recollection,  other  than  from  look- 
ing at  records,  of  the  extent  of  your  work  on  that  project? 

Mr.  Thrash.  I  do  not,  Mr.  GiufFra,  I  do  not. 

Mr.  GlUFFRA.  Now  in  regard  to  recording  time,  you  try  to  be  very 
accurate;  am  I  right? 

Mr.  Thrash.  Yes. 

Mr.  GlUFFRA.  The  firm  might  have  some  sort  of  legal  liability  if 
you  were  inaccurate  in  recording  your  time? 

Mr.  Thrash.  I  try  to  record  my  time  accurately,  Mr.  Giuffra. 

Mr.  GlUFFRA,  Mr.  Donovan,  you  also  try  to  record  your  time  ac- 
curately? 

Mr.  Donovan.  Yes,  I  do. 

Mr.  GlUFFRA.  With  regard  to  the  IDC  matter,  would  you  agree, 
Mr.  Thrash,  that  the  Rose  Law  Firm  billing  records  are  the  best 
evidence  of  the  extent  of  Rose's  work  on  that  matter? 

Mr.  Thrash.  Yes,  sir,  I  do. 

Mr.  Giuffra.  Mr.  Donovan,  would  you  agree  that  the  Rose  Law 
Firm  billing  records  are  the  best  evidence  of  the  extent  of  Rose's 
work  on  the  IDC  matter? 

Mr.  Donovan.  Yes,  I  would  agree  with  that. 

Mr.  Giuffra.  Mr.  Thrash,  am  I  right  that  the  Rose  Law  Firm 
has  been  looking  for  the  billing  records  that  were  found  at  the 
White  House  on  January  4,  1996,  for  approximately  2  years? 

Mr.  Thrash.  Mr.  Giuffra,  I  am  really  not  certain  about  that.  Mr. 
Ron  Clark,  our  Chief  Operating  Officer,  would  know  more  about 
that  than  I. 

Mr.  Giuffra.  OK.  These  records  indicate  that  Rose  represented 
Madison  on  the  IDC  transaction.  Do  you  know  whether  the  Rose 
Firm  represented  Mr.  Ward  in  connection  with  that  transaction? 

Mr.  Thrash.  No,  sir,  I  do  not  believe  we  did. 

Mr.  Giuffra.  Do  you  know  whether  any  other  firm  was  involved 
in  representing  Madison  in  connection  with  the  IDC  transaction? 

Mr.  Thrash.  You  are  referring  to  the  acquisition  of  the  IDC  prop- 
erty by  Madison? 

Mr.  Giuffra.  Correct. 

Mr.  Thrash.  No,  sir,  I  think 

Mr.  Giuffra.  That  was  strictly  handled  by  the  Rose  Law  Firm 
on  behalf  of  Madison? 

Mr.  Thrash.  Yes,  I  believe  I  was  the  attorney,  along  with  Dave 
Thomas,  that  may  have  worked  on  that. 

Mr.  Giuffra.  If  we  could  put  up  on  the  Elmo  the  Rose  Law  Firm 
billing  record  29011. 

The  Chairman.  I  think  you  should  have  it  in  your  packet.  It  will 
be  easier  for  you. 

Mr.  Giuffra.  We  will  be  asking  a  number  of  questions  from  the 
billing  records  and  you  can  get  the  identifications  down  in  the 
lower  right-hand  corner.  The  page  number  is  29011. 

The  Chairman.  We  have  some  additional  copies  here.  Counsel, 
why  don't  you  take  these  and  we  will  save  some  time.  Bob,  will  you 
be  asking  Mr.  Donovan  any  questions  with  respect  to  this? 

Mr.  Giuffra.  Yes,  I  will. 
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The  Chairman.  So  why  don't  we  see  that  Mr.  Donovan  has  a 
copy  as  well.  No,  that's  Mr.  Dover,  OK,  good,  and  Mr.  Donovan. 

Mr.  GiUFFRA.  Mr.  Thrash,  am  I  correct  that  this  sort  of  a  billing 
memorandum  would  set  forth  the  extent  of  the  Rose  Firm's  work 
for  a  particular  client,  the  amount  of  time  billed  by  each  lawyer? 

Mr.  Thrash.  This  is  a  computer-generated  report  that  would  re- 
flect the  amount  of  time  that  was  entered  by  a  certain  date  into 
our  computer  system. 

Mr.  GlUFFRA.  Now,  I  would  observe  that,  with  regard  to  the  IDC 
matter,  the  Committee  has  identified  bills  for  September  29,  1985 
and  October  30,  1985,  but  we  have  not  been  able  to  locate  the  bill- 
ing memoranda  for  those  bills.  Normally,  is  there  a  billing  memo- 
randa that  would  go  with  a  bill? 

Mr.  Thrash.  Something  similar  to  what  you  are  showing  me 
here? 

Mr.  GlUFFRA.  No,  an  invoice,  similar  to  the  document  that  bears 
Bates  number  29010,  let's  focus  on  that  one. 

Mr.  Thrash.  Mr.  Giuffra,  29010  is  an  invoice  that  would  go  to 
a  client. 

Mr.  Giuffra.  Then  normally,  in  preparing  the  invoice  that  goes 
to  the  client,  you  rely  on  the  billing  memorandum;  correct? 

Mr.  Thrash.  That  is  correct,  in  most  situations,  that's  correct. 

Mr.  Giuffra.  Let's  put  the  billing  memorandum  back  on,  which 
is  29011.  This  billing  memorandum  indicates  that  Mrs.  Clinton,  be- 
tween December  6,  1985  and  December  24,  1985,  had  seven  phone 
calls  with  Seth  Ward.  Mr.  Thrash,  do  you  know  Seth  Ward? 

Mr.  Thrash.  Yes,  I  know  who  he  is. 

Mr.  Giuffra.  Who  is  Seth  Ward? 

Mr.  Thrash.  Seth  Ward  was  the  father-in-law  of  Webster  Hub- 
bell.  He  was  also  a  representative  of  Madison  Financial  Corpora- 
tion, I  believe,  or  an  employee. 

Mr.  Giuffra.  In  connection  with  this  IDC  transaction? 

Mr.  Thrash.  Yes,  that's  correct. 

Mr.  Giuffra.  Do  you  have  any  idea  as  to  why  Mrs.  Clinton  was 
speaking  to  Mr.  Ward? 

Mr.  Thrash.  No,  sir,  I  do  not.  My  involvement  would  have  ceased 
approximately  on  October  8th,  I  believe,  or  October  7th,  somewhere 
in  there. 

Mr.  Giuffra.  Mr.  Donovan,  do  you  have  any  idea  why  Mrs.  Clin- 
ton was  having  telephone  conferences  with  Mr.  Ward? 

Mr.  Donovan.  Yes,  I  don't  know,  but 

Mr.  Giuffra.  Also  billing  for  that  time? 

Mr.  Donovan.  I  don't  know,  but  it  appears  the  most  likely  rea- 
son was  that  she  was  talking  with  Mr.  Ward  about  the  possibility 
of  constructing  a  brewery  on  the  IDC  property  because  it  leads  up 
to  my  research  on  that  issue,  which  began,  as  I  see  from  the  billing 
memo,  on  12/30/85. 

Mr.  Giuffra.  Mr.  Dover,  if  I  could  call  your  attention,  there  is 
a  phone  call  at  12/6/85,  for  a  little  less  than  a  third  of  an  hour,  in- 
volving yourself,  and  then  there  is  another  call  on  the  10th  for 
about  a  half-hour,  and  there  is  a  conference  with  D.  Dover.  Do  you 
know  why  you  might  have  been  speaking  to  Mrs.  Clinton  on  12/6 
or  12/10/1985? 
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Mr.  Dover.  No,  I  don't.  The  transaction  closed,  I  believe,  on  Oc- 
tober 4th  or  5th  of  that  year. 

Mr.  GiUFFRA.  Do  you  recall  that  those  calls  covered  anything  to 
do  with  a  brewery? 

Mr.  Dover.  Oh,  no,  I  don't  think  so.  Frankly,  I  don't  ever  remem- 
ber talking  with  Mrs.  Clinton  on  this  transaction.  I  talked  with  Mr. 
Thrash  a  number  of  times,  but  I  really  don't  recall  talking  to  Mrs. 
Clinton. 

Mr.  GlUFFRA.  But  you  have  no  reason  to  dispute  the  accuracy  of 
these  billing  records? 

Mr.  Dover.  Except  that  I  don't  recall  it. 

Mr.  Giuffra.  Mr.  Donovan,  you  can't  be  absolutely  certain  as  to 
why  Mrs.  Clinton  was  speaking  to  Mr.  Ward  because  you  weren't 
on  the  telephone  calls? 

Mr.  Donovan.  That's  correct. 

Mr.  Giuffra.  Mr.  Thrash,  there  is  a  time  summary  entry  on  the 
bottom  of  the  bill,  and  there  is  an  entry  where  it  says,  "amount  to 
bill,"  and  Mrs.  Clinton's  amount  to  bill  is  $2,700— $2,731.25.  Do 
you  see  that? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Giuffra.  The  standard  value  which  is  based  on  her  hourly 
rate  at  7.30  hours  comes  out  to  $912  and  the  increase  is  exactly 
$1,118.75,  which  is  triple. 

Now,  Mr.  Clark  testified,  when  he  was  here,  your  managing  part- 
ner, he  thought  this  might  reflect  additional  work  that  Mrs.  Clin- 
ton had  done  on  this  matter.  Would  that  be  your  best  estimate  as 
to  what  this  additional  time  would  reflect? 

Mr.  Thrash.  Yes,  sir,  that  would  be  consistent  with  the  billing 
memorandum  that  you  have  here  and  the  timing  of  it.  At  this  point 
in  time,  this  is  a  January  21st  billing  memorandum,  at  this  point 
in  time,  our  year  end,  our  fiscal  year  end  is  January  31st.  We  try 
to  get  all  our  bills  out  by  that  time  and  get  them  paid.  And  we  are 
trying  to  get  all  our  time  in. 

A  lot  of  times  we  will  put  time  down  and  it  will  not  be  in  the 
computer  and  we  will  try  to  get  that  out,  and  put  in  it  a  bill.  Once 
you  put  it  in  a  bill,  you  wouldn't  want  to  go  back  and  put  it  on  the 
computer  because  then  you  would  have  two  time  entries,  and  you 
would  have  billed  for  it  twice.  So  this  might  be  time  she  had  that 
had  not  gotten  into  the  billing  memorandum  yet. 

Mr.  Giuffra.  Now  the  simple  math  would  be  that  Mrs.  Clinton 
appears  to  have  billed  for  approximately  14.5  hours  at  her  rate  of 
$125  and  that  gets  you  to  $1,818.  So  there  would  be  an  additional 
14  hours  in  addition  to  the  7.30  hours  for  a  total  of  approximately 
2IV2,  22  hours  of  work  on  this  January  bill.  Does  that  seem  correct 
to  you,  sir? 

Mr.  Thrash.  I  haven't  done  your  math,  but  I  wouldn't  dispute  it. 

Mr.  Giuffra.  If  we  could  put  up  the  summary  chart  we  prepared 
for  the  January  30,  1986  IDC  bill  on  the  Elmo.  Now  this  summary 
chart  reflects,  going  across  the  top,  Mrs.  Clinton's  time  at  standard 
value  which  would  be  7.3  hours  at  $125  an  hour  gets  you  to 
$912.50.  Then  this  additional  $1,818  gets  you  another  14  hours  for 
a  total  of  approximately  22  hours.  And  then  Mr.  Clark  testified 
that  the  September  and  October  bills  were  folded  into  the  January 
bill  to  get  a  total  of  $4,651  which  was  the  amount  of  the  actual  bill. 
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If  we  could  put  up  on  the  Elmo  the  next  chart  which  we  prepared 
and  it  is  a  summary  of  Mrs.  Clinton's  IDC  billings.  What  we  have 
done  here  is  we  have  added  up  Mrs.  Clinton's  time  for  the  IDC 
matter.  We  have  included,  across  the  right-hand  side,  it  says,  "ac- 
count billed."  There  are  a  number  of  instances  in  which  Mrs.  Clin- 
ton billed  for  telephone  calls  with  Mr.  Ward,  and  billed  the  time 
to  either  the  general  account,  the  stock  offering  account,  or  the  lim- 
ited partnership  account — IDC  partnership  account. 

For  example,  on  May  1,  1986,  Mrs.  Clinton  billed  2  hours,  and 
her  billing  entries  reflect  work  on  an  option  agreement  and  a  tele- 
conference with  Mr.  Ward.  And  we  now  know  that  that  option 
agreement  had  to  do  with  IDC. 

Now  in  terms  of  the  actual  time  that  Mrs.  Clinton  had  worked 
on  this  matter,  in  terms  of  hours  that  we  can  account  for,  we  have 
identified  15  hours,  for  which  she  billed  $1,956.  Then  there  is  this 
unknown  category  of  14.5  hours  for  which  Mrs.  Clinton  billed 
$1,818.75.  Do  you  see  that?  For  a  total  of  29.5  hours  of  work  by 
Mrs.  Clinton  related  to  IDC? 

Mr.  Thrash.  Mr.  Giuffra,  which  document  are  you  referring  to? 
Yes,  sir,  I  see  that. 

Mr.  Giuffra.  You  don't  know  the  nature  of  the  work  that  Mrs. 
Clinton  performed  for  this  14.5  hours;  right? 

Mr.  Thrash.  No,  sir,  I  do  not. 

Mr.  Giuffra.  You  don't  know  when  she  might  have  billed  that 
time,  other  than  to  guess  it  might  have  happened  sometime  prior 
to  the  end  of  your  fiscal  year  in  January  1986? 

Mr.  Thrash.  That  is  correct. 

Mr.  Giuffra.  If  we  could  put  the  next  chart  on  the  Elmo.  Do  you 
have  this  it  is  entitled,  "Rose  Law  Firm  IDC  Billings"? 

Mr.  Thrash.  Yes,  sir,  I  have  it. 

Mr.  Giuffra.  Mr.  Thrash,  is  it  your  understanding  that  you 
billed  approximately  12.4  hours  to  the  IDC  matter? 

Senator  Sarbanes.  Could  I  ask  whose  document  this  is? 

Mr.  Giuffra.  This  is  something,  Senator,  we  prepared  based  on 
documents  that  we've  received. 

Senator  Sarbanes.  It  is  a  document  prepared  by  Majority  staff? 

Mr.  Giuffra.  Yes. 

Senator  Sarbanes.  OK. 

Mr.  Giuffra.  Mr.  Thrash,  you  billed  12.4  hours  on  IDC;  is  that 
your  best  estimate? 

Mr.  Thrash.  That  is  correct. 

Mr.  Giuffra.  Mr.  Donovan,  you  billed  22.7  hours,  is  that  your 
best  estimate? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Giuffra.  Your  billing  rate  in  1986  was  what,  $65  an  hour? 

Mr.  Donovan.  Sounds  right. 

Mr.  Giuffra.  So  the  total  amount  that  would  have  been  billed 
to  you  would  have  been  $1,475.50;  is  that  right? 

Mr.  Donovan.  That  sounds  correct. 

Mr.  Giuffra.  Mr.  Thrash,  what  was  your  billing  rate  in  1985? 

Mr.  Thrash.  Mr.  Giuffra,  I  don't  recall. 

Mr.  Giuffra.  Approximately  $90  an  hour? 

Mr.  Thrash.  If  you  have  taken  that  from  the  documents,  I  would 
not  dispute  that,  but  I  don't  recall. 
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Mr.  GiUFFRA.  This  document  indicates  that  Mrs.  Clinton  billed 
29.5  hours  and  that  she  was  responsible  for  more  than  50  percent 
of  the  total  Rose  billings  with  respect  to  the  IDC  matter.  Mr. 
Thrash,  do  you  have  any  reason  to  dispute  that  calculation? 

Mr.  Thrash.  When  you  are  referring  to  the  52  percent,  you  are 
referring  to  the  dollar  amount,  not  the  hours  worked;  correct? 

Mr.  GlUFFRA.  You  have  no  reason  to  dispute  the  figures  that  we 
have  compiled  from  the  firm's  billing  records  which  are  reflected  in 
this  document? 

Mr.  Thrash.  I  haven't  check  it.  I  know  my  hours  are  correct  on 
here. 

Mr.  GlUFFRA.  Mr.  Donovan,  are  your  hours  correct  as  well? 

Mr.  Donovan.  That's  correct. 

Mr.  GlUFFRA.  You  joined  Rose  as  an  associate  in  1983,  and  you 
became  a  partner  in  1989;  correct? 

Mr.  Donovan.  That's  right. 

Mr.  GlUFFRA.  In  1985  and  1986,  you  were  the  only  associate  in 
the  litigation  department? 

Mr.  Donovan.  I  think  that's  right. 

Mr.  GlUFFRA.  Mr.  Donovan,  you  were  often  asked  to  do  discreet 
research  projects? 

Mr.  Donovan.  Correct. 

Mr.  GlUFFRA.  In  1985  and  1986,  you  did  some  discreet  research 
for  Mrs.  Clinton  related  to  Madison? 

Mr.  Donovan.  I  did. 

Mr.  GlUFFRA.  Did  you  have  any  recollection  of  this  research  until 
you  saw  the  actual  memos  that  you  had  prepared? 

Mr.  Donovan.  No,  I  did  not. 

Mr.  GlUFFRA.  Is  it  normally  the  case  in  your  experience  that  an 
associate  will  bill  far  more  time  in  preparing  a  legal  research 
memorandum  than  the  partner  on  the  matter? 

Mr.  Donovan.  No,  not  necessarily.  I  don't  think  that's  a  general 
statement  that  I  would  agree  with. 

Mr.  GlUFFRA.  Excuse  me? 

Mr.  Donovan.  No,  I  don't  agree  with  that. 

Mr.  GlUFFRA.  So  you  would  say  sometimes  the  partner  will  spend 
more  time  than  the  associate  with  regard  to  the  preparation  of  the 
legal  memorandum? 

Mr.  Donovan.  No,  I  am  saying  with  regard  to  a  matter,  particu- 
larly when  an  associate  is  doing  discreet  research,  it  is  not  unusual 
for  the  partner  to  have  the  contact  with  the  client,  speaking  with 
the  client  about  what  the  associate 

Mr.  GlUFFRA.  Just  in  terms  of  preparing  the  legal  memorandum 
that  you  would  send  to  the  client,  normally  the  associate  would  do 
the  bulk  of  the  work;  isn't  that  right? 

Mr.  Donovan.  That's  probably  a  fair  statement. 

Mr.  GlUFFRA.  And  the  partner  will  spend  less  time,  just  sort  of 
reviewing  the  memo  and  making  sure  it  is  up  to  snuff? 

Mr.  Donovan.  Maybe. 

Mr.  GlUFFRA.  If  we  could  put  up  Mrs.  Clinton's  Supplemental  In- 
terrogatory by  the  RTC.  This  will  be  her  answer  to  number  64. 
Let's  focus  on  pages  12  and  13  of  the  interrogatories.  The  question 
had  to  do  with  Madison  Guaranty  matter  No.  5,  and  the  interroga- 
tor asks  Mrs.  Clinton  to  "Describe  the  work  you  performed  with  re- 
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spect  to  Madison  Guaranty  matter  No.  5."  Mr.  Thrash,  matter  No. 
5  was  the  IDC  project;  right? 

Mr.  Thrash.  Yes,  that's  correct. 

Mr.  GlUFFRA.  Mrs.  Chnton  in  her  interrogatory  states  in  part:  "I 
beheve  that  the  work  I  did  on  this  matter  consisted  primarily  of 
supervising  research  concerning  legal  issues,  such  as  whether  it 
would  be  legal  to  open  a  tasting  room  for  a  proposed  brewery,  in 
light  of  the  fact  that  the  land  was,  arguably,  located  in  what  had 
once  been  a  'dry'  township,  and  other  questions  relating  to  the  pro- 
vision of  water  and  sewer  service  by  a  utility  which  was  located 
within  the  IDC  property." 

Mr.  Donovan,  we  have  identified  four  memos  that  you  prepared 
for  Mrs.  Clinton  relating  to  Madison  Guaranty  and  we  will  go 
through  them  on  the  second  round.  There  was  a  January  3,  1986 
memo  and  a  January  23,  1986  memo  on  the  brewery  issue.  Then 
there  were  two  other  memos,  one  February  17  and  one  March  4, 
1986,  on  the  so-called  utility  issue.  Do  you  recall  those  memos? 

Mr.  Donovan.  Yes,  sir,  I  do. 

Mr.  GlUFFRA.  Now  the  Rose  Firm  billing  records  that  we  have  ob- 
tained don't  reflect  time  by  Mrs.  Clinton,  doing  legal  research  in 
connection  with  those  memos.  Are  you  aware  of  whether  she  did 
any  legal  research  in  connection  with  those  memos? 

Mr.  Donovan.  I  am  not  aware  of  any. 

Mr.  GlUFFRA.  They  do  not  reflect  that  Mrs.  Clinton  spent  time 
drafting  the  memos  or  revising  the  memos.  Do  you  recall  whether 
she  spent  time  drafting  or  revising  the  memos? 

Mr.  Donovan.  Mr.  Giuffra,  I  do  not  recall  that.  The  time  records 
would  be  the  best 

Mr.  GlUFFRA.  The  best  way  to  figure  out  what  Mrs.  Clinton  did? 

Mr.  Donovan.  I  think  so. 

Mr.  GlUFFRA.  As  best  we  can  tell,  Mrs.  Clinton  spent  several 
hours  reviewing  your  memos  and  in  terms  of  meeting  with  clients 
that  can  be  directly  traced  to  the  memos,  and  that's  about  all  we 
can  find.  Now  if  she  did  29.35  hours  of  work,  you  don't  know  what 
the  other  27  V2  hours  of  work  involved,  do  you? 

Mr.  Donovan.  I  think  they  are  set  forth  in  the  billing  records. 

Mr.  GlUFFRA.  But,  for  example,  you  billed  22.7  hours  on  this 
legal  research,  yet  Mrs.  Clinton,  at  least  according  to  the  Rose  Law 
Firm  billing  records,  billed  29.5  hours  on  Madison  matters  relating 
to  IDC.  Do  you  have  any  explanation  for  the  difference  between  the 
fact  that  you  billed  less  time  than  Mrs.  Clinton  did,  yet  Mrs.  Clin- 
ton's interrogatory  indicates  that  what  she  did  was  mostly  related 
to  the  legal  research  that  you  were  involved  in? 

Mr.  Donovan.  Well,  as  I  said  before,  it  is  not  unusual  when  an 
associate  does  research  for  a  partner,  for  the  partner  to  have  the 
contact  with  the  client.  I  notice  that  she  says  in  her  response  to 
her  interrogatory  that  she  conferred  with  Mr.  Ward  on  several  oc- 
casions, who  was  an  employee  of  the  client  at  that  time.  And  so 
that  is  not  unusual  to  me  at  all. 

Mr.  GlUFFRA.  Would  it  have  been  normal  for  Mrs.  Clinton  to 
have  spent  27  hours  conferring  with  Mr.  Ward  about  a  legal  re- 
search memorandum  that  you  had  prepared? 

Mr.  Donovan.  I  don't  see  that  as  being  out  of  the  ordinary,  no, 
I  don't.  I  mean,  I  think  she's  had — clearly  she  had  all  kinds  of  con- 
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versations  with  him,  he  was  employed  by  the  cHent  and  she  had 
to  speak  with  him  about  the  legal  research,  so  no. 

Mr.  GlUFFRA.  Now,  Mr.  Ward,  in  various  statements  that  he  has 
submitted  to  various  investigatory  bodies  in  connection  with  this 
matter  has  indicated  that  he  never  spoke  with  Mrs.  Clinton  with 
regard  to  the  brewery  issue.  So  do  you  have  any  other  explanation 
for  how  Mrs.  Clinton  might  have  spent  her  time  with  regard  to  the 
IDC  matter? 

Mr.  Donovan.  Well,  like  I  said,  I  think  the  billing  records  speak 
for  themselves  and  I  think  she,  apparently  from  the  billing  records, 
had  spent  time,  not  only  reviewing  my  research,  having  meetings 
with  me,  but  also  speaking  with  the  client,  so  I  think  the  records 
probably  speak  for  themselves  in  that  regard. 

Mr.  GlUFFRA.  Why  don't  we  just  quickly  put  on  the  Elmo  your 
January  3rd  memo.  This  is  a  short,  one-page  memo  that  you  wrote 
to  Mrs.  Clinton  regarding  this  issue  of  the  brewery.  And  if  we  could 
put  up  again  the  Rose  billing  record  29011. 

In  just  trying  to  piece  this  together,  it  indicates  that  on  January 
2nd,  you  billed  3  hours  to  the  so-called  wet/dry  issue,  and  then  on 
December  30th  and  31st,  you  billed  another  hour  and  a  half,  both 
days,  to  that  issue.  Then  on  the  14th,  you  spoke  with  Mrs.  Clinton, 
at  least  according  to  your  records,  for  a  quarter  of  an  hour;  right? 

Mr.  Donovan.  That's  correct. 

Mr.  GlUFFRA.  Now,  Mrs.  Clinton,  on  the  same  day,  bills  an  hour 
of  time  for  a  conference  with  J.  Birch,  K.  Shemin,  and  R.  Donovan. 
Do  you  see  that? 

Mr.  Donovan.  I  do. 

Mr.  GlUFFRA.  Were  Birch  and  Shemin  involved  in  the  brewery 
issue  as  far  as  you  know? 

Mr.  Donovan.  Mr.  Giuffra,  I  don't  recall  much,  if  anything, 
about  this  research,  other  than  looking  at  the  memos,  these  many 
years  afterwards.  And  it  appears  from  the  billing  records  that  they 
were,  so  I  don't 

Mr.  GlUFFRA.  But  they  don't  bill  any  time  to  the  matter? 

Mr.  Donovan.  Well,  that's  not  unusual  if — for  instance,  if  an  at- 
torney is  called  in  to  ask  a  question  or  two,  to  have  a  conference 
with  that  attorney  and  he  is  not  involved  in  the  day-to-day  activi- 
ties of  that  matter,  for  him  not  to  record  his  time  while  the  attor- 
ney who  is  in  charge  of  that  matter  would  record  his  or  her  time. 

Mr.  GlUFFRA.  Is  it  possible  that  Mrs.  Clinton  had  separate  meet- 
ings with  Mr.  Birch  and  Mr.  Sheman?  Is  that  why,  for  example, 
you  are  only  billing  a  quarter  of  an  hour  and  she  is  billing  an  hour? 

Mr.  Donovan.  Yes.  Sure. 

Mr.  GlUFFRA.  If  we  could  put  up  the  February  7,  1986  memo 
from  Mr.  McDougal  to  Mr.  Tucker  which  indicates  that,  "Attached 
is  a  legal  opinion  that  Seth  got  from  his  attorney."  Now  as  far  as 
you  knew,  it  appears,  at  least  from  this  memo,  that  Mr.  McDougal 
thought  that  Rose  was  representing  Mr.  Ward.  Is  that  consistent 
with  your  understanding? 

Mr.  Donovan.  No,  Mr.  Ward  was  not  our  client  in  this  matter, 
Madison  Guaranty  was.  And  certainly  I  don't  know  what  Mr. 
McDougal  was  thinking,  but  he  paid  our  bills  for  that  work. 

Mr.  GlUFFRA.  Let's  put  on  the  Elmo  the  note  of  Mrs.  Clinton  to 
Mr.  Donovan.  This  appears  to  be  a  handwritten  note  in  which  Mrs. 
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Clinton  indicates  that,  "I  visited  with  Seth  Ward  and  gave  him  a 
copy  of  your  memo,  and  with  Ken  Shemin.  Please  see  Ken  about 
a  strategy  to  approach  the  ABC  to  argue  the  'dissolved  township' 
theory.  Thanks,  Hillary.  Charge  Madison  Guaranty  IDC."  Now,  you 
never  spoke  to  Mr.  Ward  in  connection  with  this  matter;  right? 

Mr.  Donovan.  I  don't  recall  it. 

Mr.  GlUFFRA.  Let's  put  the  February  17  memo  on  the  Elmo.  This 
is  the  memo  you  prepared,  this  is  a  rather  long  memo,  12  pages, 
and  the  research  has  do  with  the  sale  of  water  by  the  utility  that 
was  located  on  the  property,  something  that's  known  as  Castle 
Sewer  &  Water,  outside  of  the  project;  is  that  right? 

Mr.  Donovan.  I  don't  believe  that  I  referred  to  it  as  Castle  Sewer 
&  Water. 

Mr.  GlUFFRA.  But  we  now  know  that's  the  name  of  the  utility? 

Mr.  Donovan.  I  do  not  know  at  the  time  I  wrote  this  memo 
whether  or  not  that  was  the  name  of  the  utility.  I  understand  that, 
at  some  point  in  time,  that  was  the  name  of  the  utility  that  was 
out  there,  but  at  the  time  I  really  don't  know. 

Mr.  GlUFFRA.  Do  you  know  whether  Mrs.  Clinton  had  any  role 
in  preparing  this  particular  memo? 

Mr.  Donovan.  No.  She  reviewed  the  work,  but  I  don't  know 

Mr.  GlUFFRA.  But  the  drafting  would  have  been  done  by  you  and 
the  research? 

Mr.  Donovan.  That's  correct. 

Mr.  GlUFFRA.  If  we  could  put  up  Rose  billing  record  29013.  This 
billing  record  indicates  that  on  February  11,  12,  and  13,  you  had 
billed  time  to  prepare  this  memo,  and  there  is  no  indication  that 
Mrs.  Clinton  did  any  work  in  connection  with  preparing  this  memo. 

If  we  could  put  up  another  record  which  is  29016.  Again,  you  bill 
1.25  hours  in  connection  with  the  memo,  but  there  is  no  time  that 
Mrs.  Clinton  is  billing  with  regard  to  this  memo. 

Now  if  we  could  put  up  the  March  4  memo  that  was  prepared 
by  Mr.  Donovan.  This  is  also  on  the  same  sewer  issue.  This  is  a 
4-page  memo.  You  have  seen  this  before? 

Mr.  Donovan.  Yes,  sir. 

Mr.  GlUFFRA.  Do  you  recall  Mrs.  Clinton  being  heavily  involved 
in  preparing  this  particular  memo? 

Mr.  Donovan.  No,  I  don't  recall  her  being  involved  in  the  prepa- 
ration of  the  memo.  We  discussed  it,  I  am  sure  we  discussed  it.  I'm 
sure  she  reviewed  the  work. 

Mr.  GlUFFRA.  Let's  put  Rose  billing  record  29016.  This  billing 
record  indicates  that  on  March  4,  you  billed  3  hours  to  prepare  this 
4-page  memo,  dated  March  4,  same  day? 

Mr.  Donovan.  Yes,  sir. 

Mr.  GlUFFRA.  Then  Mrs.  Clinton  on,  it  appears  to  be,  March 
10th,  bills  .30  of  an  hour,  a  little  bit  over  15  minutes,  to  review  the 
memo;  is  that  right? 

Mr.  Donovan.  Yes,  sir. 

Mr.  GlUFFRA.  So  when  you  actually  go  through  the  memos  and 
you  try  to  trace  Mrs.  Clinton's  billings,  it  doesn't  appear  Mrs.  Clin- 
ton was  very  involved  in  the  actual  drafting,  minimal  time  review- 
ing the  memos,  but  no  time  in  either  doing  research  or  drafting  of 
these  memos? 
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Mr.  Donovan.  Like  I  said,  I  think  that  the  biUing  records  are  the 
best  record  of  what  she  did  and  did  not  do. 

Mr.  GlUFFRA.  It  also  indicates  that  conversations  with  the  clients 
that  Mrs.  Clinton  had  were  all  in  December  and  January,  and  not 
in  the  later  period,  when  you  were  doing  most  of  your  work;  isn't 
that  right? 

Mr.  Donovan.  I  don't  know,  Mr.  Giuffra. 

Mr.  Giuffra.  But  you  prepared  the  memos  subsequent  to  the 
time  Mrs.  Clinton  was  having  the  conversations  with  Seth  Ward? 

Mr.  Donovan.  Well,  I  don't  know  that.  If  the  billing  records  show 
that,  the  billing  records  would  be  the  best  evidence  of  that. 

Mr.  Giuffra.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  start  with  an  issue  that  has  come  and 
gone  and  come  and  gone  and  I  am  pleased  that  it  has  been  ad- 
dressed at  least  in  the  questioning,  in  terms  of  consistency  with  the 
records.  And  that  is,  what  the  attorneys  at  the  Rose  Firm  referred 
to  when  they  were  referring  to  this  piece  of  property  that  was  the 
subject  of  this  research.  Mr.  Donovan,  how  was  it  referred  to? 

Mr.  Donovan.  IDC. 

Mr.  Ben-Veniste.  Mr.  Thrash,  how  was  it  referred  to  when  you 
were  involved  in  the  matters  that  you  have  testified  about? 

Mr.  Thrash.  It  was  referred  to  as  IDC. 

Mr.  Ben-Veniste.  Mr.  Dover,  how  was  it  referred  to  by  you  in 
connection  with  all  aspects  relating  to  the  sale  of  the  property  to 
Madison? 

Mr.  Dover.  IDC  stands  for  Industrial  Development  Company, 
which  was  a  client  of  my  law  firm,  and  I  was  representing  Indus- 
trial Development  Company,  or  IDC,  as  the  seller.  In  my  shop,  I 
referred  to  it  as  Little  Rock  South  District  because  it  was  the  sec- 
ond industrial  district  that  that  particular  client  had  set  up. 

Mr.  Ben-Veniste.  And  it  made  perfect  sense,  so  far  as  you  were 
concerned,  for  the  people  on  the  other  side  of  the  transaction,  in  re- 
ferring to  the  matter,  refer  to  the  name  of  the  company  that  owned 
the  parcel? 

Mr.  Dover.  Sure. 

Mr.  Ben-Veniste.  At  any  time,  Mr.  Donovan,  Mr.  Thrash,  was 
this  parcel  referred  to  within  the  Rose  Law  Firm  as  Castle  Grande? 

Mr.  Donovan.  No,  sir. 

Mr.  Thrash.  Not  to  my  knowledge.  The  first  time  that  I  heard 
of  Castle  Grande  was  in  the  media  reports,  probably  during  the 
campaign. 

Mr.  Ben-Veniste.  So  now  we  have  heard  the  testimony  of  Mr. 
Massey,  Mr.  Clark,  you,  Mr.  Donovan,  and  you,  Mr.  Thrash,  that 
no  one  at  the  Rose  Law  Firm,  to  the  best  of  your  knowledge,  re- 
ferred to  this  matter  as  Castle  Grande. 

Let  me  turn  to  a  piece  of  old  business  that  is  referred  to  in  your 
letter  to  this  Committee,  to  Chairman  D'Amato  and  Ranking  Mem- 
ber Sarbanes,  dated  January  31,  1996,  wherein  you  make  reference 
to  a  letter  from  Mr.  Clark  to  the  Committee.  But  it  makes  ref- 
erence to  a  document  which  the  Chairman  referred  to  and  I  think 
the  confusion  that  resulted  from  that  document — and  let's  put  it  up 
on  the  Elmo  so  we  know  what  we  are  talking  about.  It  does  not 
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appear  to  have  a  Bates  stamp  number,  but  it  has  voucher  4391  on 
the  top  of  it. 

Now  apparently,  according  to  the  letter  that  we  have  received 
from  you,  this  document  which  the  Chairman,  in  his  questioning, 
made  reference  to,  has  the  initials  CG  on  it,  which  could  well  refer 
to  Castle  Grande.  However,  as  you  point  out  in  your  letter  today, 
this  is  not  a  document  which  was  made  or  maintained  by  the  Rose 
Law  Firm;  is  that  correct,  Mr.  Thrash? 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  Mr.  Donovan? 

Mr.  Donovan.  That  is  correct. 

Mr.  Ben-Veniste.  So  that  apparently  what  has  occurred  is  that 
a  Rose  Law  Firm  document  was  superimposed  or  rather,  this  docu- 
ment was  superimposed  on  top  after  a  Rose  Law  Firm  document 
and  turned  over  by  the  RTC  to  us  as  being  a  Rose  Law  Firm  docu- 
ment. Is  that  your  understanding  of  what  likely  occurred? 

Mr.  Donovan.  Yes,  sir,  Mr.  Ben-Veniste.  What  appears — this 
voucher  is  an  internal  Madison  Guaranty  document  and  they  sta- 
pled it  to  a  Rose  Law  Firm  bill.  And  I  think  you  can  see  the  staple 
mark  on  top,  and  then  it  was  simply  placed  on  the  Xerox  machine 
and  copied  like  that. 

Mr.  Ben-Veniste.  Let's  put  up  the  other  version  of  this.  We  have 
the  clean  version  of  it  here.  The  other  version  that  we  were  work- 
ing from,  I  think,  has  underneath,  the  bottom  part  of  the  Rose  doc- 
ument that  you  can  see  underneath.  And  it  would  appear  that  this 
was  all  one  document,  whereas,  as  you  say,  it  appears  that  a  photo- 
copy was  made,  superimposing  this  internal  Madison  document  on 
top  of  a  Rose  document? 

Mr.  Donovan.  That's  correct. 

Mr.  Ben-Veniste.  And  therefore,  it  was  somewhat  confusing  and 
the  implication  was  that  the  document  we  were  looking  at  was  pre- 
pared by  the  Rose  Law  Firm;  is  that  correct? 

Mr.  Donovan.  That's  correct,  sir. 

Mr.  Ben-Veniste.  So  that  now  looking  at  it,  you  can  testify 
under  oath  that  this  is  not  something  which  was  prepared  by  the 
Rose  Law  Firm  and  therefore  the  reference  to  CG,  insofar  as  that 
may  allude  to  Castle  Grande,  was  not  your  reference? 

Mr.  Donovan.  That's  correct. 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  Now  similarly,  with  respect  to  the  way  your 
billing  records  were  kept  and  your  memoranda,  and  we  can  go 
through  this  to  some  extent,  you  referred  to  this  matter  as  the  IDC 
matter;  is  that  correct,  Mr.  Thrash? 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  And  is  that  correct,  Mr.  Donovan? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Ben-Veniste.  Mr.  Dover,  perhaps  you  can  answer  a  prelimi- 
nary question — and  please  don't  take  offense  by  the  asking  of  the 
question — but  was  there  any  chicanery  involved  or  any  fraud  or 
misrepresentation,  to  the  best  of  your  knowledge,  involved  in  the 
acquisition  of  this  property  from  your  client? 

Mr.  Dover.  No,  sir. 
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Mr.  Ben-Veniste.  That  is  not  to  suggest  there  is  any  evidence 
anywhere  to  so  suggest,  but  I  wanted  to  give  you  the  benefit  of  re- 
sponding to  that  question,  and  clarifying  the  record  as  we 

Mr.  Dover.  Let's  be  clear.  Are  you  talking  about  chicanery  on 
the  part  of  the  purchaser? 

Mr.  Ben-Veniste.  That's  right,  in  connection  with  the  purchase 
price  which  was,  I  take  it,  set  on  the  basis  of  an  arms-length  nego- 
tiation? 

Mr.  Dover.  Yes,  sir,  that  was  very  hotly  debated  and  negotiated. 

Mr.  Ben-Veniste.  There  isn't  any  question  but  that  the  purchase 
price  for  this  property  was  resolved  as  the  result  of  a  bona  fide 
arms-length  negotiation? 

Mr.  Dover.  Beyond  any  question.  I  see  a  statement  I  had  given 
to  a  RTC  examiner  is  in  the  file,  and  it  alludes  to  the  fact  that  this 
was  sort  of  a  three-cornered  transaction,  which  I  think  probably 
added  to  the  arms-lengthiness,  because  IDC,  Industrial  Develop- 
ment Company,  was  very  much  in  debt  to  the  downtown  Little 
Rock  banks.  They  had  a  role  in  approving  the  sales  price  because 
this  was  the  largest  asset  that  IDC  had  left  to  pay  those  banks, 
and  they  were  very  much  interested  in  what  that  sales  price  was. 

Mr.  Ben-Veniste.  These  are  financial  institutions,  again  so  that 
we  are  clear,  separate  and  apart  from  Madison  Guaranty  Savings 
&  Loan? 

Mr.  Dover.  Oh,  yes. 

Mr.  Ben-Veniste.  OK.  So  when  you  say  a  three-part  transaction, 
your  clients — lenders  were  very  interested  in  your  client  maximiz- 
ing the  amount  that  he  could  or  it  could  obtain  as  a  result  of  the 
sale  of  this  parcel? 

Mr.  Dover.  Absolutely,  because  that  was  going  to  be  their  prin- 
cipal source  of  payment,  just  about  their  total  source  of  payment, 
and  they  were  looking  at  a  situation  where  they  weren't  going  to 
come  out  on  the  thing. 

Mr.  Ben-Veniste.  Now  in  terms  of  your  response  earlier  to  the 
question  that  was  put  to  you  about  whether  a  reference  in  a  billing 
record  maintained  by  the  Rose  Law  Firm  about  Mrs.  Clinton's  con- 
tacts refreshed  your  recollection,  I  take  it  it  is  your  position  that, 
11  years  or  so  after  the  fact,  that  this  reference  does  not  refresh 
your  recollection  as  to  whether  you  had  such  a  conversation? 

Mr.  Dover.  That's  true,  it  does  not.  I  have  no  present  recollec- 
tion of  that. 

Mr.  Ben-Veniste.  You  will  not  simply  satisfy  someone's  interest 
in  having  you  give  an  affirmative  answer,  provide  an  affirmative 
answer  if  you  did  not  have  a  recollection? 

Mr.  Dover.  In  other  words,  your  question  is  would  I  say  I  had 
a  recollection  when  I  didn't,  the  answer  is  I  would  not  say  I  had 
a  recollection  when  I  didn't. 

Mr.  Ben-Veniste.  Let  me  turn  back  now  to  the  gentleman  from 
the  Rose  Law  Firm.  With  respect  to  the  so-called  wet/dry  issue,  Mr. 
Donovan,  is  it  correct  to  say  that,  at  the  Rose  Firm,  you  were  pri- 
marily involved  in  doing  the  research  on  that  issue? 

Mr.  Donovan.  I  think  that's  correct. 

Mr.  Ben-Veniste.  We  have  a  memorandum,  Madison  Guaranty 
000555,  which  is  a  memo  to  Seth  Ward  from  Jim  McDougal,  dated 
November  20,  1985.  And  it  talks  about  essentially  a  Mr.  Bill  Lyon 
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relocating  a  brewery  operation  on  the  property  that  you  were  refer- 
ring to  as  IDC;  is  that  correct? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Ben-Veniste.  Mr.  McDougal,  in  his  memorandum,  seemed  a 
lot  more  positive  about  the  possibility  of  Mr.  Lyon  moving  than  Mr. 
Lyon  did  when  he  appeared  before  this  Committee.  Mr.  Lyon  said 
that  he  was  basically  humoring  Mr.  McDougal  at  that  point  be- 
cause Mr.  McDougal  was  a  substantial  creditor  of  his  at  the  sav- 
ings and  loan.  And  once  he  heard  Mr.  McDougal's  proposition  about 
who  would  be  responsible  for  the  financing  of  the  project,  he,  in  his 
own  mind,  was  not  interested.  But  I  take  it  you,  on  the  basis  of 
contact  with  the  client,  and  Mrs.  Clinton,  regarded  this  as  a  viable 
possibility,  were  instructed  to  do  the  research  on  the  issue,  and 
complied  with  that  request? 

Mr.  Donovan.  Yes,  I  think  that's  correct. 

Mr.  Ben-Veniste.  Could  you  explain  what  the  issue  was? 

Mr.  Donovan.  Yes.  Where  the  brewery,  which  would  have  a  tast- 
ing room  in  it,  was  to  be  located  was  in  a  township  that  was  wet. 
However,  earlier  that  township  had  been — other  smaller  townships 
had  been  included  in  that  township.  One  of  those  smaller  town- 
ships that  no  longer  existed  had,  at  some  point  in  time,  voted  dry 
under  Arkansas'  what  we  call  the  local  option  laws.  And  the  ques- 
tion was,  was  the  fact  that  the  smaller  dry  township  being  incor- 
porated into  the  larger  wet  township,  did  it  retain  its  dry  status 
or  did  it  become  wet. 

Mr.  Ben-Veniste.  Can  you  say  whether  this  project  of  doing  this 
research,  which  I  guess  included  some  historical  digging  as  well  as 
legal  research,  involved  any  fraud  or  chicanery,  was  this  trying  to 
put  something  over  on  somebody  or  defraud  somebody  out  of  some- 
thing? 

Mr.  Donovan.  No,  it  was  a  very  straightforward  issue. 

Mr.  Ben-Veniste.  Indeed,  were  there  any  strings  pulled  with 
any  regulatory  agencies  or  any  favors  requested,  or  any  such  thing 
done,  to  the  best  of  your  knowledge? 

Mr.  Donovan.  No. 

Mr.  Ben-Veniste.  What  happened  as  you  progressed  with  this 
research? 

Mr.  Donovan.  Well,  I  think  that — reviewing  the  memoranda,  I 
came  to  the  conclusion  that,  first  of  all,  there  was  no  Arkansas  law 
on  point  and  so  I  went  to  other  jurisdictions  and  determined  that 
the  smaller  township  would  have  retained  its  dry  status.  There  was 
a  minority  position,  I  think,  from  some  State  that  held  the  oppo- 
site; that  is,  that  the  smaller  township  would  lose  its  dry  status 
when  it  was  incorporated  into  a  wet  township. 

But  my  conclusion  was  that  was  the  minority  position;  the  major- 
ity position  was  it  would  retain  its  dry  status.  And  if  you  wanted 
to  put  a  brewery  with  a  tasting  room  there,  you  had  to  either  con- 
vince the  ABC,  which  is  the  Alcoholic  Beverage  Control  Board,  to 
adopt  the  minority  position,  or  to  cause  an  election  to  be  held  in 
that  smaller  geographic  area  that  used  to  be  the  township  to  vote 
to  become  wet. 

Mr.  Ben-Veniste.  Now,  you  were  shown  a  memorandum,  I  think, 
a  short  memorandum,  of  one  page,  "Issue  presented  in  conclusion." 
Did  you  prepare  a  more  extensive  memorandum  on  that  subject? 
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Mr.  Donovan.  Yes,  this  was — I  think  that  you  are  referring  to 
the  January  3rd  memorandum,  "Issue  presented  in  conclusion." 

Mr.  Ben-Veniste.  Yes. 

Mr.  Donovan.  Yes.  There  is  more  pages  to  that.  This  is  just  the 
cover — the  first  page. 

Mr.  Ben-Veniste.  Lest  there  be  any  confusion,  and  perhaps  I 
wasn't  paying  attention,  but  it  seemed  Hke  the  impUcation  was 
that  this  first  page  was  the  full  extent  of  your  work  on  the  subject. 
Indeed,  and  I  apologize  if  I  am  drawing  the  wrong  inference  from 
what  was  put  in  front  of  you.  But  I  have  here  6  additional  pages 
of  detailed  research  and  case  citations  that  you  provided.  And  that 
has  been  marked  document — several  different  agencies  have  put 
their  imprimatur  on  this.  But  it  is  7  pages.  The  last  of  which  is 
Rose  Law  Firm  298. 

Mr.  Donovan.  Yes,  sir. 

Mr.  Ben-Veniste.  Does  that  comport  with  your  document? 

Mr.  Donovan.  Yes,  that  is  the  document  I  have  in  front  of  me. 

Mr.  Ben-Veniste.  Now  after  you  provided  that  document  in  Jan- 
uary, Mrs.  Clinton  advised  you  that  she  had  discussed  it  with  Mr. 
Ward,  according  to  that  note? 

Mr.  Donovan.  That's  correct. 

Mr.  Ben-Veniste.  If  we  look  at  the  billing  records,  we  see  that 
most  of  the  telephone  conversations  with  Mr.  Ward  that  are  al- 
luded to  occurred  in  December  and  then  again  on  January  14? 

Mr.  Donovan.  Correct. 

Mr.  Ben-Veniste.  Does  that  comport  with  your  present  recollec- 
tion that  Mrs.  Clinton  was  the  person  to  deal  with  Mr.  Ward? 

Mr.  Donovan.  Yes.  And  as  I  said  before,  you  know,  I  wasn't 
privy  to  these  conversations  but  I  believe  that  they  had  to  do  with 
this  issue,  particularly  if  you  will  look  at  the  entry  for  Mrs.  Clinton 
on,  I  think  it  is  December  20th.  She  says,  "Telephone  conference 
with  S.  Ward,  search  for  map,"  which 

Mr.  Ben-Veniste.  Does  that  refresh  your  recollection  as  to  a 
particular 

Mr.  Donovan.  Yes,  that  that  would  be  consistent  with  their  dis- 
cussion of  can  we  build  a  brewery  there,  is  it  wet,  is  it  dry?  The 
first  thing  one  would  do  is  find  a  map,  what  township  is  located — 
under  Arkansas'  local  option  laws,  a  entity  as  small  as  a  township 
even  within  a  city  can  vote  to  become  wet  or  dry.  So  if  you  are 
doing  research  on  this  area  you  have  to  have  a  map  because  you 
have  to  figure  out  where  the  townships  are. 

Mr.  Ben-Veniste.  To  the  best  of  your  knowledge,  at  the  time  Mr. 
Ward  was  either  an  officer  or  employee  of  Madison? 

Mr.  Donovan.  At  that  time  he  was,  to  the  best  of  my  knowledge. 

Mr.  Ben-Veniste.  We  know  that  he  is  Webb  Hubbell's  father-in- 
law,  so  I  take  it  he  was  a  man  in  his  60's — well,  you  tell  me  how 
old  he  was  at  the  time? 

Mr.  Donovan.  I  would  say  mid-60's,  mid-to-late  60's. 

Mr.  Ben-Veniste.  Had  you  met  him  sometime  during  all  this? 

Mr.  Donovan.  I  don't  think  I  ever  met  him.  I  knew  who  he  was. 

Mr.  Ben-Veniste.  How  old  were  you  at  the  time? 

Mr.  Donovan.  I  was  much  younger.  I  was  in  my  20's. 

Mr.  Ben-Veniste.  Were  you  a  partner  at  this  time? 

Mr.  Donovan.  No,  I  was  an  associate. 
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Mr.  Ben-Veniste.  Being  that  Mrs.  Clinton  was  a  partner  in  the 
firm,  Mr.  Ward  was  in  his  60's  at  the  time,  and  you  were  a  young 
associate,  did  you  find  it  unusual  that  the  client  contact  between 
the  employee  of  Madison  and  the  Rose  Firm  was  through  a  partner 
of  the  firm? 

Mr.  Donovan.  No,  that  would  have  been  the  standard  operating 
procedure. 

Mr.  Ben-Veniste.  Now  that  you  are  a  partner  in  the  firm,  would 
that  be  your  operating  procedure? 

Mr.  Donovan.  That's  usually  the  case. 

Mr.  Ben-Veniste.  Out  of  deference  to  a  client,  particularly  one 
of  mature  years,  it  would  not  strike  you  as  being  unusual  or  unrea- 
sonable, or  in  some  way  untoward,  for  a  partner  in  the  firm  to  be 
the  one  to  have  the  contact  with  the  client? 

Mr.  Donovan.  No,  not  at  all. 

Mr.  Ben-Veniste.  Again,  by  "client,"  I  am  referring  to  Madison 
through  its  employee. 

Mr.  Donovan.  Yes,  sir. 

Mr.  Ben-Veniste.  Beyond  that — and  I  don't  want  to  appear  to  be 
critical  in  any  way  of  Mr.  Ward,  I  haven't  met  him.  But  by  reports, 
he  would  seem  to  have  been,  at  that  time,  a  man  somewhat  set  in 
his  ways  and  somewhat  opinionated.  Did  you  have  that  view  or 
was  that  a  prevailing  view  at  the  firm? 

Mr.  Donovan.  Yes,  he  was  brusque. 

Mr.  Ben-Veniste.  Mr.  Thrash,  you  are  smiling.  Perhaps  you  can 
shed  a  little  light  on  that. 

Mr.  Thrash.  Yes,  sir,  I  think  you  are  correct  in  your  description. 

Mr.  Ben-Veniste.  So  he  could  be  somewhat  brusque  or  prickly, 
and  again  the  type  of  client  representative  that  one  would  expect 
a  partner  would  deal  with  rather  than  subjecting  a  young  associate 
to  that  experience? 

Mr.  Donovan.  Thankfully  so. 

Mr.  Ben-Veniste.  So  again,  that  is  another  reason  why  it  did  not 
strike  you  as  unusual  that  Mrs.  Clinton  would  be  the  person  talk- 
ing to  Mr.  Ward. 

Do  you  know  whether,  as  a  result  of  reviewing  these  records, 
these  time  records,  the  telephone  contact  was  instigated  by  Mrs. 
Clinton  or  by  Mr.  Ward? 

Mr.  Donovan.  No,  sir,  I  can't  tell  that  from  the  records. 

Mr.  Ben-Veniste.  Mr.  Thrash,  do  you  have  any  view  about 
whether  Mr.  Ward  was  the  type  of  person  who  was  hesitant  about 
picking  up  the  phone  and  asking  for  a  progress  report  or  asking 
questions? 

Mr.  Thrash.  No,  I  think  he  would  probably  be  fairly  demanding. 

Mr.  Ben-Veniste.  So,  for  all  we  know,  on  the  basis  of  looking  at 
this — and  again  I  recognize  this  is  11  years  ago — most  of  these,  if 
not  all  of  these,  telephone  conferences  could  have  been  conferences 
instigated  by  Mr.  Ward  on  the  progress  of  this  matter? 

Mr.  Donovan.  Sure. 

Mr.  Ben-Veniste.  Now  in  addition  to  the  wet/dry  matter,  I  do 
want  to  go  into  the  question  of  the  acquisition  of  the  property  itself. 
And  Mr.  Thrash,  I  take  it  you  were  the  person  most  knowledgeable 
about  that? 

Mr.  Thrash.  Yes,  sir. 
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Mr.  Ben-Veniste.  Rather  than  ask  you  a  series  of  questions,  why 
don't  you  lay  out  in  narrative  form  your  recollection  of  how  this 
matter  originated  and  your  involvement. 

Mr.  Thrash.  Mr.  Ben-Veniste,  my  involvement  in  this  transac- 
tion was  very  limited.  When  I  first  got  involved,  I  looked  at  an 
agreement  that  Mr.  Dover  had  prepared,  I  made  a  few  changes  on 
it.  I  believe  I  went  to  an  IDC  board  meeting.  This  was  in  early  Au- 
gust. I  prepared  some  corporate  resolutions  that  authorized  Madi- 
son Financial  Corporation  to  purchase  the  entire  tract  of  property 
for  $1,750,000.  That  was  on  August  20th,  I  believe. 

From  that  point  on,  I  had  no  further  involvement  in  it  until  clos- 
ing. I  was  not  involved  in  the  negotiations  of  the  ultimate  agree- 
ment that  was  signed.  I  was  not  involved  in  participating  with  the 
Abstract  Company  and  getting  that  started,  and  having  the  Ab- 
stract Company  commence  preparing  the  title  commitments.  I  was 
not  involved  in  that.  I  was  not  involved  in  the  preparation  of  the 
deeds.  I  was  not  involved  in  preparation  of  the  closing  documents. 

I  simply  went  to  closing  sometime,  I  believe,  October  4th.  Prior 
to  the  closing,  I  did  review  the  title  commitment,  and  then  went 
to  closing.  And  that  basically  was,  in  a  nutshell,  the  extent  of  my 
involvement  in  the  acquisition. 

Mr.  Ben-Veniste.  Again,  all  of  the  documents  that  you  saw  re- 
ferred to,  other  than  the  technical  descriptions  of  the  land,  referred 
to  the  IDC  property? 

Mr.  Thrash.  That's  correct. 

Mr.  Ben-Veniste.  And  specifically  not  Castle  Grande? 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  We  have  RTC  documents  66  and  67,  if  we 
could  show  those  to  the  witnesses  and  put  them  up,  just  to  nail 
down  this  point.  Looking  first  at  RTC  66,  which  is  a  memo  relating 
to  dated  2/17/86,  and  again  simply  for  the  way  that  this  property 
was  referred  to,  it  is  referred  to  as  Madison  Guaranty  Savings  & 
Loan/IDC;  is  that  correct?  That's  February  1986. 

Mr.  Donovan.  That's  my  memo,  and  that  is  correct. 

Mr.  Ben-Veniste.  And  with  respect  to  RTC  67,  similarly  that 
document,  which  is  now  into  March  1986,  refers  to  Madison  Guar- 
anty Savings  &  Loan/IDC;  is  that  correct? 

Mr.  Donovan.  That's  correct. 

Mr.  Ben-Veniste.  Ultimately,  Mr.  Thrash,  do  you  know  how 
many  residential  lots  were  ever  sold  on  this  IDC  property? 

Mr.  Thrash.  No,  sir,  I  do  not.  After  the  acquisition,  I  had  no  fur- 
ther involvement  in  the  development  of  this  property. 

Mr.  Ben-Veniste.  According  to  the  B&H  report  at  page  45,  it  is 
our  information  that  a  total  of  30  residential  lots  were  sold,  in 
total.  And  that  would  be  a  very  small  fraction,  would  it  not,  of  the 
1,050  acres  on  IDC? 

Mr.  Thrash.  Yes,  sir,  it  sure  would  be. 

Mr.  Ben-Veniste.  August  20  to  September  30,  1985,  are  you  able 
to  tell,  Mr.  Thrash,  whether  you  did  any  work  with  respect  to  this 
matter? 

Mr.  Thrash.  Yes,  sir.  I  reviewed  my  time  records,  and  I  had  no 
involvement  in  this  transaction  from  August  20  until  September 
30,  1985. 
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Mr.  Ben-Veniste.  So  the  September  3,  1985  letter  from  Mr. 
McDougal  to  Ward,  which  was  summarizing  an  agreement  to  di- 
vide the  IDC  property,  was  not  something  that  was  shown  to  you? 

Mr.  Thrash.  No,  sir. 

Mr.  Ben-Veniste.  Similarly,  the  September  12,  1985  Madison  Fi- 
nancial Corporation  board  minutes  were  not  something  that  you 
were  privy  to? 

Mr.  Thrash.  That's  correct.  I  had  no  involvement  in  this  trans- 
action from  August  20  through  September  30. 

Mr.  Ben-Veniste.  And  most  importantly,  the  September  24,  1985 
agreement  between  McDougal  and  Ward,  either  the  typed  version 
or  the  handwritten  version,  you  pick  them,  I  take  it  you  were  not 
privy  to  those  as  well? 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  The  Pillsbury  Madison  &  Sutro  Report,  page 
79  stated,  "The  theory  that  Ward  or  McDougal  wanted  to  have  the 
Rose  Law  Firm  document  the  terms  that  [arguably]  make  Ward  a 
straw  man  is  hard  to  reconcile  with  the  fact  that  in  other  respects, 
McDougal  and  Ward  seemed  to  have  resorted  to  self-help  rather 
than  the  advice  of  counsel."  Do  you  agree  with  that  conclusion? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Ben-Veniste.  And  supporting  that  conclusion  are  the  docu- 
ments that  I've  alluded  to,  and  there  are  more  in  that  interim  time 
period,  that  were  neither  drafted  by  you  or  shown  to  you? 

Mr.  Thrash.  That  is  correct. 

Mr.  Ben-Veniste.  Finally — I  see  my  time  is  about  to  expire — is 
it  correct,  Mr.  Thrash,  that  the  division  of  the  property  between 
Mr.  Ward  and  Madison  Bank/McDougal  or  Madison  Savings  & 
Loan/McDougal  was  something  which  was  unknown  to  you  at  the 
time,  contemporaneously? 

Mr.  Thrash.  I'm  not  sure  I  understand  your  question. 

Mr.  Ben-Veniste.  The  agreement  that  Mr.  Ward  had  with  Mr. 
McDougal  was  not  made  known  to  you  contemporaneous  with  the 
closing? 

Mr.  Thrash.  That's  correct. 

Mr.  Ben-Veniste.  Nothing  further. 

Mr.  GlUFFRA.  Mr.  Donovan 

The  Chairman.  Wait  a  second.  I  know  you  are  anxious.  We  are 
going  to  recognize  Mr.  Giuffra  for  several  minutes  and  then  go  to 
Senator  Bond. 

Mr.  Giuffra.  Mr.  Donovan,  in  Mrs.  Clinton's  interrogatory,  she 
indicated  that  her  primary  work  on  the  IDC  matter  was  super- 
vising your  legal  research.  Now  the  billing  records  indicate  that 
Mrs.  Clinton  billed  29.5  hours  to  IDC  and  there's  14.5  hours  that 
are  unaccounted  for.  You  billed  22.7  hours  to  IDC,  which  is  a  little 
less  than  7  hours — Mrs.  Clinton  billed  7  hours  more  than  you  did. 

You  indicated  that  one  possible  explanation  for  this  discrepancy 
is  the  fact  that  Mrs.  Clinton  was  dealing  with  Mr.  Ward  and  com- 
municating with  Mr.  Ward  with  regard  to  the  legal  research  that 
you  were  doing;  is  that  right? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Giuffra.  So  you  believe  that  Mrs.  Clinton's  telephone  calls 
with  Mr.  Ward  had  to  do  with  your  legal  research  on  the  subject 
that  you  were  researching? 
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Mr.  Donovan.  Yes,  the  subject,  and  that  is — for  instance,  the 
proposal  to  build  the  brewery  on  this  property,  and  all  the  myriad 
issues  that  go  along  with  that,  not  specifically  my  legal  research. 

Mr.  GiUFFRA.  But  the  issue  of  the  brewery  would  be  your  best 
guess  as  to  the  explanation  for  how  Mrs.  Clinton  spent  the  29 
hours  that  she  billed  to  the  IDC  matter? 

Mr.  Donovan.  Well,  that  along  with  the  utility  issue. 

Mr.  GiUFFRA.  But  both  of  those  legal  research  issues  would  be 
your  best  guess  as  to  what  Mrs.  Clinton  did  for  the  29.5  hours? 

Mr.  Donovan.  I  would  call  them  the  issues.  The  legal  research 
was  part  of  that  matter. 

Mr.  GiUFFRA.  And  the  conversations  with  Seth  Ward  related  to 
the  legal  research? 

Mr.  Donovan.  Well,  I  don't  know  what  it  was,  but  that's  my  best 
guess. 

Mr.  GiUFFRA.  OK.  We  have  a  copy  of  an  interview  that  Mr.  Ward 
gave  to  the  RTC  IG.  I  think  we  gave  you  a  copy  of  it.  Do  you  have 
a  copy?  The  date  of  this  interview  is  September  29,  1994,  and  if 
I  could  just  read — and  it  actually  was  sworn  to  by  Mr.  Ward. 

Mr.  Ward  states  on  page  3,  "I  have  no  knowledge  of  ever  discuss- 
ing at  all  any  issues  concerning  a  brewery,  liquor  licenses  or  a 
question  of  whether  a  particular  jurisdiction  was  wet  or  dry."  Does 
that  cause  you  to  rethink  your  explanation  for  how  Mrs.  Clinton 
spent  her  time? 

Mr.  Donovan.  No,  but  I  still  think  that  is  the  most  logical  expla- 
nation. 

Mr.  GiUFFRA.  But  that's  not  what  Mr.  Ward  says. 

Mr.  Donovan.  Apparently  so. 

The  Chairman.  Senator  Bond. 

Senator  BOND.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Thrash,  you  prepared  the  documents  for  the  closing  on  the 
sale  of  the  IDC  property  on  October  4th;  is  that  correct? 

Mr.  Thrash.  No,  sir,  I  did  not. 

Senator  Bond.  Who  did  that? 

Mr.  Thrash.  Mr.  Dover  did.  Mr.  Dover  would  have  prepared  the 
deeds.  Beach  Abstract  would  have  prepared  the  closing  statement, 
the  settlement  statements. 

Senator  Bond.  Were  you  involved  in  that  transaction? 

Mr.  Thrash.  Senator,  I  don't  recall  my  involvement,  but  based 
upon  my  billing  records  and  my  time,  yes,  I  was  at  that  closing. 

Senator  Bond.  We  have  the  billing  records  beginning  October 
18th,  but  we  don't  have  any  of  the  billing  records  prior  to  that 
time.  Do  you  know  what  happened  to  the  billing  records  of  the 
Rose  Law  Firm  for  that  period? 

Mr.  Thrash.  Well,  Senator,  you  have  all  of  my  billing  records 
that  show  the  time  that  I  spent  from  August  6th  in  detail  per  day. 

Senator  Bond.  What  we're  asking  about  is  the  Rose  Law  Firm — 
do  you  have  any  idea  of  what  happened  to  the  Rose  Law  Firm 
records  which  would  show  the  time  billed  by  all  attorneys? 

Mr.  Thrash.  Are  you  referring  to  the  computer  printout? 

Senator  Bond.  The  computer  printout. 

Mr.  Thrash.  Those  are  maintained  by  the  firm  for  a  period,  I  be- 
lieve, of  about  3  years,  and  then  they're  destroyed.  I  would  not  an- 
ticipate those  would  be  available  for  that  period  of  time.  The  reason 
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my  timesheets  were  available  is  simply  because  I  had  put  them  in 
my  closed  files  and  I  never  destroyed  them. 

Senator  Bond.  Did  you  have  any  other  files  on  the  closing  other 
than  your  time  records  in  that  closed  file? 

Mr.  Thrash.  No,  sir,  I  did  not. 

Senator  Bond.  At  the  time  of  the  transfer,  Madison  Guaranty/ 
Madison  Financial  was  your  client? 

Mr.  Thrash.  That  is  correct. 

Senator  Bond.  Did  you  know  of  the  regulations  limiting  the 
amount  of  assets  that  Madison  Financial  could  have  involved  in 
any  one  real  estate  transaction? 

Mr.  Thrash.  No,  sir,  I  did  not. 

Senator  Bond.  Did  you  know  that  part  of  that  land  was  trans- 
ferred to  Seth  Ward? 

Mr.  Thrash.  Yes,  sir.  At  the  closing  I  would  have  learned  that 
Mr.  Ward  acquired  a  portion  of  that  property  and  Madison  Finan- 
cial acquired  a  portion  of  it. 

Senator  Bond.  Did  you  know  that  Madison  Financial  made  a 
loan  to  Mr.  Ward  to  enable  him  to  acquire  that  property? 

Mr.  Thrash.  No,  sir,  I  did  not. 

Senator  Bond.  Was  there  another  attorney  who  was  representing 
Madison  or  Madison  Financial? 

Mr.  Thrash.  No,  sir.  I  was  the  attorney  representing  Madison  Fi- 
nancial. 

Senator  Bond.  Do  you  not  have  some  responsibility  to  learn, 
when  you  go  to  a  closing,  whether  there  is  compliance  with  the  reg- 
ulations in  the  acquisition  of  property? 

Mr.  Thrash.  Well,  Senator,  I  think  that  would  depend  upon  the 
scope  of  my  engagement  with  the  client.  I  had  not  represented  sav- 
ings and  loans  before,  this  is  my  first  transaction  involving  a  sav- 
ings and  loan,  although  I  had  represented  banks  in  the  past.  When 
I  represented  a  bank,  I  would  not  go  and  determine  whether — and 
I  would  not  be  expected  to  determine  whether  the  bank  was  in 
compliance  with  whatever  regulations  and  requirements  that  would 
be  subject  to  the  bank.  I  would  not  do  that.  So  I  don't  believe  I  was 
expected  to  do  that.  Senator. 

Senator  Bond.  Was  the  billing  partner  in  charge  of  this  account 
Mrs.  Clinton  at  the  time,  in  charge  of 

Mr.  Thrash.  Senator,  I  would  not  have  known  that. 

Senator  Bond.  You  were  the  only  one  who  was  doing  work  for 
Madison  Financial/Madison  Guaranty  in  that  operation? 

Mr.  Thrash.  On  this  particular  transaction,  I  was  the  only  one 
that  did  work  other  than  Dave  Thomas.  Dave  Thomas  did  about 
1.2  hours  back  in  August. 

Senator  Bond.  Was  it  regarded  as  your  client? 

Mr.  Thrash.  No,  sir. 

Senator  Bond.  Whose  client  was  it,  then? 

Mr.  Thrash.  Senator,  I  did  not  have  a  relationship  with  Madison 
where  they  would  have  called  me  and  asked  me  to  work  on  this 
transaction.  Someone  in  our  firm  would  have  contacted  me  and 
said,  would  you  go  handle  this  or  would  you  work  on  this.  I  do  not 
have  a  recollection  of  who  that  was  that  contacted  me. 
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Senator  Bond.  When  you  completed  that  transaction,  would  you 
normally  do  a  memorandum  to  the  billing  partner  recounting  that 
the  matter  had  been  closed? 

Mr.  Thrash.  No,  sir. 

Senator  Bond.  You  just  assume  that  if  the  partner  in  charge 
doesn't  hear  back  from  you,  they  assume  that  it  has  been  handled 
properly? 

Mr.  Thrash.  Well,  Senator,  I  believe  I  probably  was  the  partner 
in  charge  of  that  IDC  transaction.  Someone  in  the  firm  asked  me 
to  work  on  it.  I  don't  think  I  was  supervised.  I  think  I  was  the  at- 
torney representing  Madison  Financial  in  that  transaction,  and  I 
don't  think  I  was  reporting  to  anyone,  at  least  not  based  upon  my 
billing  records  and  the  documents  that  I've  been  able  to  look  at. 

Senator  Bond.  Did  you,  Mr.  Thrash,  or  you,  Mr.  Donovan,  do  any 
work  or  have  any  conversations  with  Mrs.  Clinton  about  the  1986 
option  for  Seth  Ward  to  Madison  Financial?  Did  you  do  any  work 
on  that  transaction? 

Mr.  Donovan.  I  did  not. 

Mr.  Thrash.  I  did  not,  Senator. 

Senator  Bond.  If  you  were  preparing  an  option  for  a  transaction, 
would  you  in  the  normal  course  of  your  work  as  an  attorney  have 
to  find  out  who  owned  it?  In  other  words,  you  would  have  to  know 
who  had  the  title  and  whether  there  was  a  mortgage  on  it,  would 
you  not? 

Mr.  Thrash.  No,  sir.  I  don't  think  you  would  need  to  do  that,  no. 

Senator  Bond.  To  prepare  an  option  for  real  estate? 

Mr.  Thrash.  If  a  client  came  in  and  asked  me  would  you  prepare 
an  option  on  this  property,  I  wouldn't  go  do  a  title  search  to  see 
if  the  client  owned  it.  I  would  prepare  the  option  as  he  requested. 

Senator  Bond.  Mr.  Donovan,  you  didn't  have  to — would  you  pre- 
pare— make  any  search  of  any  title? 

Mr.  Donovan.  Senator,  I  am  a  trial  lawyer.  If  I  even  dabbled  in 
real  estate,  it  would  be  malpractice  waiting  to  happen.  I  wouldn't 
venture  an  opinion. 

Senator  Bond.  Mr.  Dover,  you  were  involved  in  real  estate  trans- 
actions. If  you  prepare  a  real  estate  transaction  document,  is  it  cus- 
tomary to  find  out  who  owned  the  property,  who  has  a  mortgage 
on  it? 

Mr.  Dover.  Senator,  I  think  it  would  be  if  you  were  representing 
the  purchaser.  I  think  maybe  Mr.  Thrash  took  your  question  to  be, 
were  you  representing  the  seller  would  you  go  behind  the  seller's 
own  knowledge  that  he  owned  the  property  and  go  do  a  title  check 
behind  his  representation  to  you  that  he  did  own  it.  If  I  was  rep- 
resenting the  purchaser,  I  would  certainly  recommend  strongly  to 
the  client  that  we  find  out  who  owned  the  property  before  we  paid 
for  an  option  on  it. 

Senator  Bond.  Well,  in  this  instance,  the  best  we  can  tell,  they 
seemed  to  be  representing  both  sides.  We  do  not  know  whether  Mr. 
Ward  had  any  other  counsel.  Was  Rose  Law  Firm  representing 
both  Mr.  Ward  and  Madison  Financial? 

Mr.  Thrash.  No,  sir,  I  don't  think  so.  I  would  assume  we  were 
representing  Madison  Financial. 

Senator  Bond.  And  they  would  be  purchasing  property  held  by 
Mr.  Ward;  right?  That  would  be  an  option  to  purchase? 
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Mr.  Thrash.  That  was  the  option  you're  referring  to? 

Senator  Bond.  Yes. 

Mr.  Thrash.  The  option  you  are  referring  to,  Senator,  I  believe 
has  a  $1,000  option  price,  and  I  don't  think  we  would  have  gone 
and  spent  several  thousand  dollars  to  determine  title  on  a  $1,000 
option  price.  I  don't  think  that  would  have  happened,  I  really  don't. 

Senator  Bond.  Mr.  Thrash,  if  you  were  the  billing  partner  on  the 
initial  transaction,  do  you  have  any  idea  how  the  responsibility  for 
that  account  shifted  from  you  to  Mrs.  Clinton? 

Mr.  Thrash.  Senator,  I  don't  believe  I  was  the  billing  partner. 

Senator  Bond.  You  were  the  responsible 

Mr.  Thrash.  I  was  the  responsible  party  but  I  was  not  the  billing 
partner. 

Senator  Bond.  Mr.  Donovan,  you  have  described  to  us  the  legal 
research  you  did.  Mrs.  Clinton  was  the  billing  partner,  supervised 
your  work,  you  did  memoranda  to  her  and  provided  her  informa- 
tion. It  appears  that  she  exercised  the  customary  role  of  the  part- 
ner responsible  or  billing  partner.  Is  that  fair? 

Mr.  Donovan.  That's  fair. 

Senator  Bond.  To  try  to,  as  an  alternative,  to  shed  some  light  on 
this  billing,  the  billing  or  the  standard  value  was  $912  for  Mrs. 
Clinton's  time,  she  billed  some  $2,700.  It  looks  very  possible  to  me 
that  there  was  a  success  fee,  or  completion  fee,  or  a  reward  for  ex- 
traordinary legal  talent.  It's  just  about  three  times  the  standard 
value.  Did  the  Rose  Law  Firm  to  your  knowledge,  either  of  you,  in- 
clude success  fees  for  conclusion  of  a  transaction  where  the  billing 
partner  may  not  have  put  in  the  time  but  because  of  the  respon- 
sibility, the  oversight,  and  perhaps  strategies  involved,  that  there 
would  be  an  enhanced  billing?  Has  the  Rose  Law  Firm  ever  done 
that  to  your  knowledge? 

Mr.  Donovan.  Not  without  approval  of  the  client. 

Mr.  Thrash.  I  think  that  would  be  correct. 

Senator  Bond.  But  that  is  possible;  is  that  correct? 

Mr.  Donovan.  I  suppose  it  would  be  possible  if  a  billing  arrange- 
ment was  approved  by  the  client  and  with  the  client's  consent. 

Senator  Bond.  Under  the  practices  of  the  Rose  Law  Firm,  does 
the  collection  of  or  the  amount  of  fees  collected  by  the  partner  who 
brings  in  the  billing  or  is  responsible,  is  that  reflected  in  the  part- 
ner's compensation  in  any  way? 

Mr.  Donovan.  Yes,  we  have  a  compensation  scheme  that  takes 
into  consideration  how  many  fees  are  brought  in  the  door,  but  it's 
much  more  complicated  than  that. 

Senator  Bond.  But  that  is  one  factor? 

Mr.  Donovan.  That's  one  factor. 

Senator  Bond.  If  you  bill  it  out  and  you  get  paid,  there  is  a  fi- 
nancial reward  for  the  partner  who  is  in  charge? 

Mr.  Donovan.  Yes,  sir,  but  in  this  case  that  amount  would  be 
so  minimal  as  to  not  affect  the  percentage  of  the  profits  of  the  firm 
that  Mrs.  Clinton  would  have  been  entitled  to. 

Senator  Bond.  At  what  point  did  either  of  you  learn  that  there 
were  fraudulent  transactions  or  there  were  sham  transactions  de- 
scribed in  the  testimony  earlier  today  by  Mr.  Fitzhugh  regarding 
this  property  and  the  use  of  straw  parties  to  transfer  the  property 
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back  and  forth?  When  was  your  first  knowledge,  Mr.  Donovan,  and 
when  was  yours,  Mr.  Thrash? 

Mr.  Thrash.  Senator,  I  cannot  say  that  I  have  acquired  that 
knowledge.  I  didn't  listen  to  the  testimony  this  morning,  and  I  have 
not  made  any  conclusions  or  assumptions,  and  I  don't  think  I  have 
got  to  that  point.  Senator. 

Senator  Bond.  Mr.  Donovan? 

Mr.  Donovan.  Senator,  I  don't  know  that  I  would  buy  into  that 
entire  characterization.  I  will  say  that  I  became  familiar  with  these 
transactions  later  on  in  the  representation  of  the  RTC  in  the  Frost 
matter. 

Senator  Grams.  Senator  Bond,  your  time  has  expired. 

Senator  BOND.  Thank  you. 

Senator  Grams.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  just  elaborate  on  the  points  that  have 
been  made  here  with  respect  to  the  option  agreement.  In  terms  of 
simply  drafting  an  option  agreement,  Mr.  Thrash,  one  would  not 
expect  to  do  any  sort  of  title  search  even  if  there  was  a  substantial 
amount  of  compensation  involved,  until  it  came  time  to  execute  on 
the  option;  wouldn't  that  be  fair  to  say? 

Mr.  Thrash.  It  depends  on  when  the  option  price  was  paid.  If  the 
option  price  was  paid,  a  substantial  option  price  was  paid  with  the 
execution  of  the  agreement,  then  certainly  you  would  want  to  do 
some  title  work  there,  but  if  the  option  price  was  not  paid  until  you 
were  ready  to  acquire  title,  then  you  would  not  do  so  until  you  ac- 
quired title. 

Senator  SARBANES.  The  option  price  here  was  $1,000;  right? 

Mr.  Thrash.  Yes,  sir,  that's  my  recollection. 

Senator  Sarbanes.  The  suggestion  that  this  various  title  work 
should  have  been  done  ahead  of  the  option  would  have  cost  far 
more  than  $1,000;  is  that  correct? 

Mr.  Thrash.  That's  possible,  yes,  sir. 

Mr.  Ben-Veniste.  Indeed,  the  parties  to  the  option  agreement 
were  both  parties  that  were  intimately  familiar  with  the  property 
involved  at  any  event? 

Mr.  Thrash.  That  is  correct.  And  title  policies  had  already  been 
issued  on  the  property  to  those  individuals. 

Mr.  Ben-Veniste.  Now  the  6  percent  Direct  Investment  Rule  has 
been  something  that  has  been  brought  up  here,  not  brought  up  by 
my  friend,  so  I'll  initiate  the  discussion  of  that.  That  is  the  conten- 
tion that  in  order  to  evade  a  regulatory  limit  on  the  amount  of  in- 
vestment a  savings  and  loan  chartered  in  Arkansas  could  have  in- 
vested in  real  estate,  that  there  was  the  use  of  Mr.  Ward  as  a 
straw  co-purchaser  of  this  property.  That's  the  allegation  that's  out 
there,  and  there's  been  considerable  discussion  about  that.  What  I 
would  like  to  know  from  you,  Mr.  Thrash,  is  first  of  all,  whether 
you  were  cognizant  of  any  6  percent  limitation  that  existed  at  the 
time  that  the  transaction  was  closed? 

Mr.  Thrash.  No,  sir,  I  was  not. 

Mr.  Ben-Veniste.  Had  you  been  involved  in  the  representation 
of  Arkansas'  chartered  savings  and  loans  at  any  point  prior  to  the 
closing  of  the  IDC  transaction? 

Mr.  Thrash.  No,  sir,  I  had  not. 
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Mr.  Ben-Veniste.  Did  anyone  discuss  with  you  any  problems 
that  Madison  Guaranty  Savings  &  Loan  was  having  in  connection 
with  this  6  percent  direct  investment  Umitation? 

Mr.  Thrash.  No,  sir,  not  at  all. 

Mr.  Ben-Veniste.  Did  you  in  any  way,  shape  or  form  in  connec- 
tion with  your  representation  feel  that  you  were  facilitating  in 
some  way  some  evasion  of  Arkansas  State  Regulations? 

Mr.  Thrash.  Absolutely  not. 

Mr.  Ben-Veniste.  Now  did  you  have  any  conversation  with  Mr. 
Massey,  who  was  then  an  associate  of  the  firm,  about  any  6  percent 
limitation  or  any  problem  that  Madison  may  have  been  having 
with  respect  thereto? 

Mr.  Thrash.  No,  sir. 

Mr.  Ben-Veniste.  Let  me  go  back  to  this  wet/dry  issue  again 
with  you,  Mr.  Donovan.  Mr.  Lyon  testified  that  he  never  agreed  to 
move  his  brewery  to  the  IDC  property.  Is  that  at  least  consistent 
with  your  knowledge  in  terms  of  any  formal  agreement  made  by 
Mr.  Lyon? 

Mr.  Donovan.  I  have  no  knowledge  of  Mr.  Lyon.  I  didn't  even 
know  he  was  involved  in  this  at  all. 

Mr.  Ben-Veniste.  So  when  the  proposition  was  put  to  you  in 
terms  of  the  research  to  be  done,  it  was  more  or  less  in  hypothe- 
tical terms,  although  one  would  have  expected  there  would  be  some 
basis  for  the  hypothetical  question  to  be  asked,  since  it  was  costing 
somebody  legal  fees  to  do  the  work? 

Mr.  Donovan.  Sure.  Oh,  sure,  sure. 

Mr.  Ben-Veniste.  Similarly,  the  testimony  from  the  Director  of 
the  ABC  Board,  is  that  a  statewide  board,  the  ABC  Board  in  Ar- 
kansas or  was  it  at  that  time? 

Mr.  Donovan.  Yes,  sir,  it  was. 

Mr.  Ben-Veniste.  That  is  the  Board  that  regulated  alcoholic  bev- 
erages? 

Mr.  Donovan.  That's  correct. 

Mr.  Ben-Veniste.  Charles  Singleton,  who  was  then  the  Director 
of  the  ABC  Board,  testified  that  neither  the  Rose  Law  Firm  nor  the 
Governor's  office  made  any  effort  to  pursue  the  wet/dry  question 
with  the  ABC.  Do  you  have  any  reason  to  contradict  or  to  think 
that  Mr.  Singleton  was  in  error  in  any  way  in  his  testimony  on  the 
basis  of  your  connection  with  this  matter? 

Mr.  Donovan.  No.  As  a  matter  of  fact,  that's  consistent  with  the 
records  that  I  have,  and  my  recollection  is  that  I  don't  recall  ever 
filing  any  petition  with  the  Board  to  apply  for  the — to  have  them 
adopt  the  minority  position  of  the  dissolved  township  theory  and  to 
render  an  opinion  that  that  geographical  area  was  indeed  wet. 

Mr.  Ben-Veniste.  Never  got  that  far? 

Mr.  Donovan.  Never  got  that  far. 

Mr.  Ben-Veniste.  So  if  I  can  summarize  here  the  work  that  was 
done  by  the  Rose  Law  Firm  to  your  knowledge,  Mr.  Thrash  and 
Mr.  Donovan,  it  was  on  legitimate  questions  that  lawyers  are  called 
upon  to  assist  clients  on  that  you  were  not  asked  to  do  anything 
improper,  illegal,  or  untoward,  and  that  you  provided  legal  services 
to  the  best  of  your  ability  back  11  years  ago? 

Mr.  Donovan.  That's  absolutely  correct. 

Mr.  Thrash.  Yes,  sir. 
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Mr.  Ben-Veniste.  I  have  nothing  further. 

Senator  Grams.  Thank  you. 

Mr.  GiufFra. 

Mr.  GlUFFRA.  Thank  you,  Senator. 

Mr.  Dover,  in  1985,  you  were  the  primary  attorney  for  the  IDC 
in  connection  with  the  sale  of  this  property  to  Madison  Financial; 
is  that  correct? 

Mr.  Dover.  That's  correct. 

Mr.  GiUFFRA.  The  IDC  Chairman  was  a  man  named  Brick  Lyle? 

Mr.  Dover.  Yes. 

Mr.  GlUFFRA.  And  as  far  as  you  know,  Mr.  Lyle  negotiated  the 
sale  of  this  property  with  Mr.  Seth  Ward? 

Mr.  Dover.  That's  correct.  The  negotiations  were  largely  between 
those  two. 

Mr.  GlUFFRA.  Was  it  your  understanding  that  Mr.  Ward  was  act- 
ing as  an  agent  for  Madison  Financial? 

Mr.  Dover.  I  really  didn't  know  what  hat  he  was  wearing.  He 
purported  to,  according  to  what  Mr.  Lyle  told  me.  I  don't  believe 
I  saw  Mr.  Ward  personally  until  we  were  at  the  closing.  Most  of 
my  information  about  the  transaction — all  of  my  information  from 
the  transaction  came  from  the  client,  Rick  Lyle,  who  would  report 
that  he  talked  with  Seth  Ward  and  Seth  wanted  to  do  this,  that, 
or  the  other,  and  then  we  would  amend  the  documents  accordingly. 
And  always  hovering  in  the  background  were  the  banks  that  had 
to  be  reckoned  with  and  had  to  be  paid,  and  they  had  some  input 
into  the  final  structure  of  the  transaction. 

Mr.  GlUFFRA.  Was  it  your  understanding,  at  least  initially,  that 
the  purchaser  of  the  property  would  be  Madison  Financial,  with  the 
backing  of  Madison  Guaranty? 

Mr.  Dover.  I  think  the  very  first  draft  of  the  instrument — and 
I  have  to  feel  that  this  came  again  from  Mr.  Lyle — I  think  the  very 
first  draft  of  the  instrument  specified  the  purchaser  as  Madison, 
the  S&L,  but  specifically  said — or  its  designee  or  words  to  that  ef- 
fect— that  would  give  it  the  right  to  kind  of  pick  and  choose  how 
it  was  actually  going  to  take  the  title. 

Mr.  GlUFFRA.  Late  in  the  negotiations,  did  you  learn  that  part 
of  the  property  would  be  deeded  to  Mr.  Ward? 

Mr.  Dover.  Well,  we  certainly  did  by  the  time  of  closing  because 
that's  the  way  the  deeds  were  drawn. 

Mr.  GlUFFRA.  Do  you  know  why  the  transaction  was  structured 
so  that  part  of  the  land  was  deeded  to  Mr.  Ward? 

Mr.  Dover.  No,  sir. 

Mr.  GlUFFRA.  Now  the  attorneys  who  represented  Madison — Mr. 
Thrash  was  the  attorney  representing  Madison;  correct? 

Mr.  Dover.  Correct. 

Mr.  GlUFFRA.  The  meetings  that  you  attended  were  with  Mr. 
Thrash  of  the  Rose  Law  Firm? 

Mr.  Dover.  I  don't  know  that  there  were  meetings  so  much  as 
there  were  maybe  some  memos  or  short  letters  back  and  forth, 
transmitting  revised  drafts  of  documents  and  some  telephone  calls, 
is  my  memory. 

Mr.  GlUFFRA.  Was  it  your  recollection  that  Mr.  Thrash  attended 
the  closing? 

Mr.  Dover.  Yes,  that's  my  memory. 
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Mr.  GlUFFRA.  Now  do  you  recall  some  unexpected  issues  at  the 
closing? 

Mr.  Dover.  Well,  there  are  always  unexpected  issues  at  closings. 
I've  been  to  very  few  closings  that  things  didn't  pop  up  that  hadn't 
been  adequately  dealt  with  or  one  party  had  a  different  recollection 
of  what  the  agreement  was,  and,  you  know,  little  fires  to  put  out. 
That's  pretty  standard  for  a  closing. 

Mr.  GiUFFRA.  But  do  you  remember  some  unexpected  glitch  oc- 
curring at  this  particular  closing? 

Mr.  Dover.  I  don't  remember  a  particular  issue.  I  remember — 
my  memory  is  it  took  us  forever  to  get  it  closed,  so  I'm  sure  there 
were  issues  being  discussed,  is  the  reason  it  took  so  long. 

Mr.  GlUFFRA.  You  don't  have  a  recollection  of  dealing  with  Mrs. 
Clinton  in  connection  with  this  transaction? 

Mr.  Dover.  No,  sir,  I  don't. 

Mr.  GlUFFRA.  But  you  know  Mrs.  Clinton? 

Mr.  Dover.  Yes,  I  do. 

Mr.  GlUFFRA.  Let's  put  that  billing  record  back  up,  29011.  This 
billing  record  indicates  that  on  December  6,  1995,  Mrs.  Clinton 
spoke  with  you  and  Mr.  Ward  for  .3  of  an  hour,  and  then  later  on 
December  10th  spoke  with  Mr.  Ward  and  yourself  for  half  an  hour. 
Now  by  that  point  the  deal  had  closed.  Do  you  have  any  expla- 
nation for  why  you  would  have  been  speaking  to  Mrs.  Clinton  on 
December  6th  and  December  10th? 

Mr.  Dover.  Well,  I've  said  about  three  times  now  I  don't  recall 
talking  to  her,  so  I  certainly  don't  have  any  idea  what  I  might  have 
talked  about  had  I,  in  fact,  talked  to  her. 

Mr.  GlUFFRA.  Let's  put  up  another  Rose  billing  record,  29008. 
Just  bear  with  us  for  one  second.  Do  you  have  it  now?  On  Novem- 
ber 11,  1985,  Mrs.  Clinton  bills  for  half  an  hour  for  a  conference 
with  Seth  Ward  regarding  purchase  from  Brick  Lyle,  and  do  you 
think  it  would  be  correct  to  assume  that  this  call  must  have  related 
to  the  IDC  purchase,  because  Mr.  Lyle  was  the  Chairman  of  IDC? 

Mr.  Dover.  Well,  it  seems  reasonable.  I  don't  know  anything  fac- 
tual about  it. 

Mr.  GlUFFRA.  I  would  also  observe  that  on  11/20,  6  days  later, 
Mrs.  Clinton  speaks  to  Mr.  Ward  and  Mr.  Hubbell,  again  this  time 
is  billed  to  the  general  account,  not  to  the  IDC  account,  but  the 
most  likely  explanation  is  that  this  is  all  related  to  the  IDC  trans- 
action, particularly  given  the  reference  to  a  purchase  from  Brick 
Lyle.  Now  am  I  correct,  sir,  that  IDC  ceased  to  exist  after  the  sale 
of  this  property  to  Madison  and  Ward? 

Mr.  Dover.  Well,  it  ultimately  ceased  to  exist,  but  it  didn't  cease 
to  exist  immediately  following  this  sale. 

Mr.  GlUFFRA.  Do  you  recall  any  other  work  that  Rose  did  after 
the  sale  was  completed? 

Mr.  Dover.  That  Rose  did? 

Mr.  GlUFFRA.  Yes,  as  far  as  you  are  concerned. 

Mr.  Dover.  No,  I'm  not  privy  to  what  Rose  would  have  done. 

Mr.  GlUFFRA.  You  don't  recall  speaking  with  anyone  from  Rose 
about  a  brewery  or  utility  that  was  on  the  property? 

Mr.  Dover.  After  the  closing? 

Mr.  GlUFFRA.  Yes. 

Mr.  Dover.  No,  sir. 
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Mr.  GiUFFRA.  Let's  put  the  August  1985  draft  agreement  on  the 
Elmo.  Mr.  Dover,  this  agreement  indicates — did  you  prepare  this 
first  draft,  as  far  as  you  know? 

Mr.  Dover.  I  think  that's  probably  correct,  yes,  sir.  I  have  a  draft 
here.  It's  dated  the  blank  day  of  August. 

Mr.  GlUFFRA.  1985. 

Mr.  Dover.  1985? 

Mr.  GiUFFRA.  Now  that  appears  to  be  the  first  draft  of  the  sales 
agreement. 

Mr.  Dover.  Yes. 

Mr.  GiUFFRA.  Do  you  think  you  prepared  this  first  draft  of  the 
sales  agreement? 

Mr.  Dover.  I  think  that's  probably  right. 

Mr.  GiUFFRA.  Mr.  Thrash,  you  would  agree  that  Mr.  Dover  in  all 
likelihood  prepared  the  first  draft? 

Mr.  Thrash.  Yes,  I  think  Mr.  Dover  prepared  the  first  draft  of 
this  agreement. 

Mr.  GiUFFRA.  Focusing  on  the  underlined,  highlighted  provision 
of  the  agreement  which  says,  "  'Madison'  which  reference  shall  in- 
clude any  affiliate  of  Madison  to  whom  Madison  might  elect  to  as- 
sign its  rights  hereunder."  So  the  assignment  provision  in  this  ini- 
tial draft  is  limited  to  Madison  or  any  affiliate  of  Madison;  is  that 
right,  Mr.  Dover? 

Mr.  Dover.  That's  the  way  it  reads. 

Mr.  GiUFFRA.  Let's  put  Rose  billing  record  28979  on  the  Elmo. 
It's  useful  in  looking  at  the  agreements  to  also  compare  the  billing 
records.  Mr.  Thrash,  this  indicates  that  on  August  6,  1985,  you  re- 
viewed the  contract  for  sale  which  would  have  been  this  first  docu- 
ment that  was  prepared  by  Mr.  Dover. 

Mr.  Thrash.  Yes,  sir. 

Mr.  GiUFFRA.  On  the  8th  you  had  a  telephone  call  with  Mr.  Ward 
and  you  made  some  changes  in  the  agreement,  and  you  had  a  tele- 
phone conference  on  the  9th  with  Mr.  Dover,  and  then  you  had 
some  correspondence  to  all  parties.  Does  that  appear  to  be  correct? 

Mr.  Thrash.  Yes,  sir. 

Mr.  GiUFFRA.  Now  let's  put  the  August  9  letter  that  Mr.  Thrash 
sent  to  Mr.  Dover  on  the  Elmo.  Do  you  recall  sending  a  revised 
draft  back  to  Mr.  Dover? 

Mr.  Thrash.  Yes.  Well,  I  don't  recall  but  this  is  the  revised  draft. 

Mr.  GiUFFRA.  This  appears  to  be  a  revised  draft? 

Mr.  Thrash.  Yes,  that's  correct. 

Mr.  GiUFFRA.  If  you  could  just  turn  to  the  second  page,  does  this 
document  appear  to  have  been  prepared  at  the  Rose  Law  Firm,  as 
far  as  you  can  tell?  The  typeface  is  different  than  the  initial  docu- 
ment that  Mr.  Dover  sent  to  you. 

Mr.  Thrash.  What  happened  is  that — we  would  have  scanned  in 
Mr.  Dover's  original  document,  made  the  changes,  blacklined  the 
changes,  and  sent  it  back  to  him. 

Mr.  GiUFFRA.  So  this  would  reflect  your  changes  to  Mr.  Dover's 
draft? 

Mr.  Thrash.  That's  correct. 

Mr.  GiUFFRA.  If  we  could  turn  just  to  the  second  page  of  the  doc- 
ument, there's  a  little  code  down  on  the  right  hand  bottom  margin 
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where  it  says  1627V,  and  that's  a  word  processing  code  at  the  Rose 
Law  Firm,  presumably? 

Mr.  Thrash.  I  believe  that's  correct. 

Mr.  GlUFFRA.  In  this  draft  which  we'll  describe  as  the  August  9th 
draft,  again  looking  to  the  first  page  of  the  agreement,  it  says 
again,  in  terms  of  the  assignment  provision,  Madison  can  assign  its 
rights  under  this  agreement  to  any  affiliate  of  Madison,  but  that's 
the  only  assignment  provision  that's  in  the  agreement;  right? 

Mr.  Thrash.  That's  the  assignment  provision  that's  on  the  first 
page  there. 

Mr.  GlUFFRA.  Yes.  Let's  put  Rose  billing  record  28979  on  the 
Elmo.  Now  it  appears  that  on  August  19th  you  had  a  telephone 
conference  with  Mr.  Dover  and  then  you  also  met  with  Mr.  Ward 
on  the  19th,  Mr.  Thrash.  Does  that  seem  correct? 

Mr.  Thrash.  That's  what  the  billing  records  reflect. 

Mr.  GlUFFRA.  We  don't  know  how  much  time  you  billed  because 
we  don't  have  the  backup  billing  memorandum. 

Mr.  Thrash.  I  have  my  backup  timesheets  to  indicate  how  much 
time  I  spent  on  those. 

Mr.  GlUFFRA.  Do  you  know  how  much  time  you  spent  on  the  19th 
on  the  IDC  matter? 

Mr.  Thrash.  They're  in  my  billing  records,  I  think  2  hours. 

Mr.  GlUFFRA.  So  you  would  have  spent,  your  best  guess  is,  2 
hours  on  the  19th  on  the  IDC  matter? 

Mr.  Thrash.  Yes,  sir,  but  it's  in  those  billing  records,  and  I  be- 
lieve it  is  2  hours. 

Mr.  GlUFFRA.  We  have  a  draft  agreement,  this  is  the  August  19 
draft.  Let's  put  that  up  on  the  Elmo.  This  draft,  Mr.  Dover,  it's  got 
your  handwriting  on  the  top? 

Mr.  Dover.  No,  that  is  not  my  handwriting.  It  is  my  initials  and 
somebody  put  up  there  "DDD  marked  notes,"  is  that  what  you  are 
reading? 

Mr.  GlUFFRA.  Yes,  sir. 

Mr.  Dover.  Some  of  it  is  my  handwriting  throughout  the  docu- 
ment but  that's  not  my  handwriting  at  the  top. 

Mr.  GlUFFRA.  This  is  a  draft  that  you  would  have  marked  up? 

Mr.  Dover.  That's  right. 

Mr.  GlUFFRA.  This  doesn't  appear  to  be  a  draft  that  was  prepared 
at  your  law  firm,  does  it? 

Mr.  Dover.  I'm  not  that  good  on  typefaces.  It  looks  a  whole  lot 
like  this  first  type  except — the  first  draft  that  you  asked  me  about, 
except  it  looks  like  the  type  is  larger  in  this  one. 

Mr.  GlUFFRA.  Well,  maybe  Mr.  Thrash  can  help  us  out. 

On  the  second  page  of  this  August  19,  1985  draft  on  the  second 
page  in  the  lower  right-hand  corner,  we  again  see  this  code,  1627V. 
Do  you  see  that? 

Mr.  Thrash.  Yes,  sir. 

Mr.  GlUFFRA.  So  would  you  estimate  that  this  was  probably  pre- 
pared at  the  Rose  Law  Firm,  this  draft? 

Mr.  Thrash.  Yes,  sir. 

Mr.  GlUFFRA.  Now  if  we  just  would  look  at  the  assignee  clause 
in  the  first  paragraph,  it  states  that,  "'Madison'  which  reference 
shall  include  any  entity  or  individual  to  whom  Madison  might  elect 
to  assign  its  rights  hereunder."  So  the  assignee  clause  now  in- 


953 

eludes,  previously  it  had  just  included  Madison  or  an  affiliate,  now 
it  includes  Madison  or  any  entity  or  individual  that  Madison  might 
wish  to  assign  its  rights.  That's  a  change  that's  made  in  a  draft 
that  was  prepared  at  the  Rose  Law  Firm.  Does  that  appear  to  be 
correct,  Mr.  Thrash? 

Mr.  Thrash.  Yes,  sir,  I  believe  that  is  correct. 

Mr.  GiUFFRA.  Now  this  is  an  important  provision  because  this 
would  authorize  Madison  to  assign  its  rights  in  the  property  to  Mr. 
Ward  since  he  was  an  individual.  Couldn't  have  done  that  under 
the  prior  drafts;  correct? 

Mr.  Thrash.  This  changes  the  assignability  clause  to  an  individ- 
ual as  opposed  to  an  affiliate  of  Madison. 

Mr.  GlUFFRA.  So  prior  to  this  time  you  could  not  have  assigned 
the  property  to  Mr.  Ward;  right? 

Mr.  Thrash.  Well,  it  was  a  cash  transaction.  I  don't  think  the 
assignability  was  really  that  big  of  an  issue,  but  Mr.  Ward  I  don't 
think  would  have  been  considered  an  affiliate. 

Mr.  GlUFFRA.  OK.  This  change,  this  August  19th  draft  is  pre- 
pared the  same  day  you  met  with  Mr.  Ward;  isn't  that  right? 

Mr.  Thrash.  Was  it  prepared  that  day? 

Mr.  GlUFFRA.  The  draft  says  across  the  top  August  19th;  right? 

Mr.  Thrash.  That  appears  to  be  the  date  on  the  document. 

Mr.  GlUFFRA.  On  the  document? 

Mr.  Thrash.  Yes,  sir. 

Mr.  GlUFFRA.  And  you  met  with  Mr.  Ward  on  the  19th;  correct? 
That's  what  your  billing  records  show. 

Mr.  Thrash.  Yes,  that's  correct. 

Mr.  GlUFFRA.  Do  you  know  whether  you  made  this  change  in  the 
draft  after  meeting  with  Mr.  Ward? 

Mr.  Thrash.  Counsel,  what  I  think  happened  is  on  the  9th  I  sent 
a  draft  agreement  over  to  Mr.  Dover  which  contained  the  affiliate 
language.  I  believe  I  was  getting  tied  up  in  other  transactions  and 
I  asked  Dave  Thomas  to  come  on  and  assist  me  in  this  transaction. 
Dave  came  on,  he  made  some  changes,  he  had  several  telephone 
conferences  with  Mr.  Dover,  I  believe  one  with  Seth  Ward.  I  am 
speculating  a  little  bit  because  I  don't  remember  Mr.  Ward  contact- 
ing us,  asking  us  to  make  this  change,  but  I  think  that's  probably 
what  happened,  Mr.  Ward  asked  us  to  make  this  change  and  prob- 
ably asked  Dave  Thomas  and  he  made  that  change. 

Mr.  GlUFFRA.  Thank  you. 

Senator  Grams.  Thank  you,  Mr.  Giuffia. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes. 

Mr.  Dover,  you  testified  earlier  that  in  your  view,  the  contract  for 
sale  between  Madison  and  IDC  reached  in  the  fall  of  1985  was  the 
result  of  what  you  called  arm's  length  negotiation;  is  that  correct? 

Mr.  Dover.  That's  correct. 

Mr.  Kravitz.  The  Committee  has  information,  in  fact,  that  the 
initial  asking  price  put  out  there  by  IDC  was  $12  million.  Is  that 
consistent  with  your  memory? 

Mr.  Dover.  No,  sir,  I  don't  have  any  memory  of  that  number. 

Mr.  Kravitz.  Well,  the  board  in  the  report  at  page  26  indicates 
Tucker  initially  asked  $12  million  for  the  property,  and  I  just  men- 
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tion  that  as  corroboration  of  your  testimony  previously  that  a  final 
sale  price  of  under  $2  million  certainly  does  seem  as  if  there  was 
some  serious  arm's  length  negotiations.  And  that  is  consistent  with 
your  memory? 

Mr.  Dover.  My  memory  is  the  same  as  it  was  a  few  minutes  ago, 
that  this  was  a  hotly  negotiated  price,  a  lot  of  back  and  forth  be- 
tween Mr.  Lyle  and  between  Mr.  Ward,  with  a  lot  of  input  by  the 
banks.  The  banks  were  as  interested  as  IDC  was  in  getting  that 
purchase  price  up. 

Mr.  Kravitz.  So  this  certainly  was  not  a  situation  where  a  pur- 
chase price  was  inflated  artificially;  is  that  right? 

Mr.  Dover.  Inflated? 

Mr.  Kravitz.  Correct. 

Mr.  Dover.  No,  sir. 

Mr.  Kravitz.  Not  at  all;  right? 

Mr.  Dover.  No,  sir. 

Mr.  Kravitz.  Let  me  ask  you  some  questions  about  the  closing 
itself  which  occurred  in  early  October  1985.  What  documents  were 
at  play  at  the  closing?  What  documents  changed  hands? 

Mr.  Dover.  The  deeds  and  the  money.  There  were  three  deeds, 
as  I  recall.  There  was  a  deed  to  Mr.  Ward  and  a  deed  to  one  of  the 
Madison  entities,  and  both  of  those  were  from  what  we've  been  re- 
ferring to  as  IDC.  Then  there  was  a  deed  from  ISC,  which  was  In- 
dustrial Services  Company.  That  was  a  wholly-owned  subsidiary  of 
IDC,  and  I  think  that  deed  ran  to  Mr.  Ward. 

Mr.  Kravitz.  Mr.  Dover,  was  there  anything  in  any  of  those  doc- 
uments that  changed  hands  at  the  closing  in  early  October  1985 
which  indicated  that  there  was  anything  fraudulent  or  untoward 
about  the  acquisition? 

Mr.  Dover.  Well,  Counsel,  somebody  a  while  ago  when  asking 
the  question  said  please  don't  take  offense  at  this  if  we  imply  that 
you've  been  guilty  of  fraud  and  deceit  and  crookedness  and  every- 
thing else.  I  don't  know  what  the  intent  of  your  question  is.  No,  sir, 
I  would  not  have  closed  a  transaction  that  had  fraud  written  all 
over  it. 

Mr.  Kravitz.  I  appreciate  your  comment,  and  certainly  the  intent 
of  my  question  is  not  to  imply  that  you  would  have  put  up  with 
an3rthing  that  indicated  that  there  was  fraud.  Actually,  to  the  con- 
trary, what  I  was  trying  to  establish  was  that  there  was  nothing 
in  those  documents  which  would  have  indicated  to  you  or  to  anyone 
else  that  anything  fraudulent  was  going  on  with  this  acquisition, 
and  I  take  it  that  is  fully  consistent  with  your  testimony. 

Mr.  Dover.  Absolutely  not,  there  was  nothing. 

Mr.  Kravitz.  I'm  sorry.  Go  ahead,  Mr.  Dover. 

Mr.  Dover.  There  was  nothing  in  any  of  the  documents  that  in- 
dicated we  were  consummating  a  fraudulent  transaction. 

Mr.  Kravitz.  Had  there  been  anything  in  those  documents,  you 
would  not  have  had  any  part  in  that  transaction;  is  that  correct? 

Mr.  Dover.  That's  correct. 

Mr.  Kravitz.  Mr.  Thrash,  was  there  anything  in  any  of  those 
documents  that  you  saw  at  the  time  of  the  closing  on  October  4, 
1985,  which  indicated  to  you  that  there  was  anything  fraudulent 
or  untoward  about  that  transaction? 

Mr.  Thrash.  No,  sir. 
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Mr.  Kravitz.  Was  there  anything  which  indicated  that  Mr.  Ward 
was  being  used  as  a  so-called  straw  man  in  this  transaction? 

Mr.  Thrash.  No,  sir,  I  would  have  had  no  knowledge  of  that,  no. 

Mr.  Kravitz.  And  just  to  be  clear,  I  think  Mr.  Ben-Veniste  went 
over  this  earlier,  Mr.  Thrash,  you  had  no  involvement  relating  to 
the  IDC  acquisition  between  August  20,  1985  and  September  30, 
1985;  is  that  correct? 

Mr.  Thrash.  That  is  correct. 

Mr.  Kravitz.  So  did  you  have  any  knowledge  as  of  October  4, 
1985,  of  any  of  the  allegedly  fraudulent  side  agreements  between 
Mr.  McDougal  and  Mr.  Ward? 

Mr.  Thrash.  No,  sir. 

Mr.  Kravitz.  Had  you  had  any  such  knowledge,  would  you  have 
participated  in  that  acquisition? 

Mr.  Thrash.  Absolutely  not. 

Mr.  Kravitz.  To  your  knowledge,  did  anyone  else  at  the  Rose 
Law  Firm  have  any  knowledge  of  Mr.  Ward's  being  used  as  a  straw 
man  as  of  the  time  of  the  closing  in  early  October  1985? 

Mr.  Thrash.  No,  sir. 

Mr.  Kravitz.  You  were  the  person  at  the  Rose  Firm  working  on 
that  matter;  correct? 

Mr.  Thrash.  That's  correct. 

Mr.  Kravitz.  We  heard  testimony  earlier  today  from  Mr.  Davis 
Fitzhugh,  who  told  the  Committee  about  a  transaction  that  he  was 
involved  in  following  Madison's  purchase  of  the  IDC  property  when 
Mr.  Fitzhugh  purchased  from  Madison  the  Levi  Strauss  warehouse. 
Are  you  familiar  with  Mr.  Fitzhugh's  testimony,  Mr.  Thrash? 

Mr.  Thrash.  No,  sir,  I  am  not. 

Mr.  Kravitz.  Let  me  just  ask  you  this.  Did  you  have  any  involve- 
ment in  the  transaction  between  Mr.  Fitzhugh  and  Madison 

Mr.  Thrash.  No,  sir. 

Mr.  Kravitz.  I'm  sorry,  but  just  to  be  clear,  relating  to  the  Levi 
Strauss  warehouse? 

Mr.  Thrash.  No,  sir,  I  did  not. 

Mr.  Kravitz.  To  your  knowledge,  did  anyone  at  the  Rose  Law 
Firm  have  anything  to  do  with  that  transaction? 

Mr.  Thrash.  Not  to  my  knowledge. 

Mr.  Kravitz.  Mr.  Chairman,  in  regard  to  this,  I  just  point  out 
that  the  Pillsbury  Report  at  page  53  stated,  "The  investment  in 
Castle  Grande  has  been  questioned  on  numerous  grounds,  but  most 
of  these  have  nothing  to  do  with  the  Rose  Law  Firm." 

And  I  think  that  we've  established  that  through  the  testimony  of 
Mr.  Thrash  relating  both  to  what  happened  at  the  closing  and  also 
to  the  lack  of  involvement  by  Rose  Law  Firm  attorneys  during  the 
period  between  late  August  1985  and  the  end  of  September  1985. 

That's  all  we  have.  Thank  you. 

Senator  Grams.  Thank  you,  Mr.  Kravitz. 

Senator  Murkowski. 

Senator  MURKOWSKI.  Thank  you,  Senator. 

I'm  going  to  ask  the  gentlemen  to  respond  specifically  to  the  in- 
ternal activities  associated  with  the  Rose  Law  Firm  and  how  you 
communicated  internally  to  insure  that  you  didn't  have  a  conflict 
of  interest  relative  to  one  lawyer  accepting  a  case  where  there  may 
be  a  conflict  with  another  lawyer  who  is  already  involved  in  a  com- 
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mitment  on  behalf  of  the  law  firm.  At  this  particular  timeframe, 
1984,  1985,  1986,  how  many  lawyers,  including  the  associates,  or 
the  partners,  were  associated  with  the  firm,  about,  active? 

Mr.  Donovan.  Twenty  to  30  lawyers  at  the  firm  at  that  time, 
maybe  more  than  that.  I  don't  know.  Senator.  I  would  have  to  look 
at  a  letterhead. 

Senator  MURKOWSKI.  Was  there  any  kind  of  a  monthly  meeting 
or  weekly  meeting  to  go  over  internal  affairs  within  the  Rose  Law 
Firm? 

Mr.  Donovan.  The  firm  had  and  continues  to  have  regular  part- 
ners meetings  that  are  usually  monthly. 

Senator  MURKOWSKI.  What  takes  place  at  those  meetings  in  the 
sense  of  exchange  of  information?  Is  it  to  discuss  potential  conflicts 
or  is  it  to  talk  about  business  or  salaries  or  any  number  of  things 
associated  with  the  normal  events  of  a  law  practice? 

Mr.  Donovan.  It  can  cover  anything.  However,  on  your  question 
with  regard  to  conflicts,  we  have  a  conflicts  committee,  and  what 
essentially  happens  is  this,  Senator.  Anytime  a  new  client  comes 
into  the  firm,  the  partner  that  brings  the  client  into  the  firm  will 
do  what  is  called  a  conflicts  check,  and  he  or  she  will  first  of  all 
send  out  a — in  those  days  a  paper  memorandum,  describing  the 
representation  of  the  client  and  asking  if  anyone  knows  of  any  con- 
flicts. We  do  it  by  E-mail  now. 

Also,  there  is  a  computer  check.  We  have  a  conflicts  database, 
and  those  names  can  be  run  through  the  computer,  and  the  com- 
puter will  tell  us  if  it  comes  up.  If  another  lawyer  thinks  that  there 
is  a  conflict,  he  tells  that  lawyer  so.  And  if  those  two  lawyers  dis- 
agree on  whether  or  not  there  is  a  conflict  which  should  result  in 
the 

Senator  MURKOWSKI.  During  that  timeframe,  was  this  system 
working? 

Mr.  Donovan.  Sure. 

Senator  MURKOWSKI.  Were  there  discussions  concerning  potential 
conflicts  with  Madison  S&L? 

Mr.  Donovan.  Do  you  mean  in  the — in  what  regard  are  you  talk- 
ing about? 

Senator  Murkowski.  Potential  conflicts  of  the  firm  as  far  as  its 
relationship  with  representing  Madison,  representing  other  aspects 
associated  with  Madison's  dealings.  My  question  is  a  general  one. 
Were  there  discussions  involving  potential  conflicts  of  interest? 

Mr.  Donovan.  I  was  an  associate  then,  not  a  partner,  but  I  am 
sure  that  when  the  Madison  client  came  to  the  firm,  that  those  con- 
flict procedures  which  I  tried  to  outline  to  you  were  followed. 

Senator  Murkowski.  But  my  question  is  specific  in  the  sense,  do 
you  have  any  recollection  or  knowledge  of  any  discussion  coming  up 
about  potential  conflicts  associated  with  Madison? 

Mr.  Donovan.  No,  I  do  not,  but  I  again  was  an  associate  at  that 
time  and  not  a  party. 

Senator  Murkowski.  I  wonder  if  your  colleague  would  have  any? 

Mr.  Thrash.  Senator,  I  don't  remember. 

Senator  Murkowski.  So  you  don't  know  either  way? 

Mr.  Thrash.  That's  correct. 

Senator  Murkowski.  But  you  were  in  the  firm  during  that  time 
period  1984,  1985,  1986? 
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Mr.  Thrash.  Yes,  sir. 

Senator  Murkowski.  Did  you  keep  minutes  of  your  discussions, 
have  a  secretary  there  internally  within  the  Rose  Law  Firm  that 
highlighted  the  discussions  of  the  partners  and  associates  during 
the  monthly  meeting? 

Mr.  Thrash.  I  believe  we  did,  but  Senator,  at  a  monthly  meeting 
we  wouldn't  discuss  conflict  issues. 

Senator  Murkowski.  When  would  you  discuss  confidential  things 
like  potential  conflicts? 

Mr.  Thrash.  If  there  was  an  apparent  conflict  that  one  attorney 
raised  regarding  the  representation  of  a  particular  client,  then  it 
might  go  to  the  conflicts  committee,  if  there  was  an  issue  about  it, 
or  if  the  two  attorneys  couldn't  resolve  it. 

Senator  Murkowski.  To  your  knowledge,  this  matter  of  Madison 
didn't  go  to  the  conflict  committee? 

Mr.  Thrash.  I  just  don't  recall.  To  my  knowledge,  no. 

Senator  Murkowski.  You  don't  know,  then? 

Mr.  Thrash.  That's  correct,  I  don't  know. 

Senator  MuRKOWSKi.  I  gather,  Mr.  Thrash  doesn't  know  either — 
or  excuse  me,  Mr.  Donovan,  is  that  correct,  you  don't  know  or  you 
know  it  didn't? 

Mr.  Donovan.  No,  I  do  not  know,  nor  am  I  aware  of  any  conflict 
the  firm  had  taking  on  these  Madison  matters  back  in  1985  or 
1986. 

Senator  Murkowski.  I  didn't  ask  you  if  you  knew  of  any.  I  asked 
you  if  any  discussion  had  come  up  with  regard  to  conflict.  Did  any 
discussion  come  up  with  regard  to  Seth  Ward  and  his  role  in  rep- 
resenting Madison?  I'm  questioning  both  the  lawyers  for  the  firms. 

Mr.  Donovan.  In  what  regard.  Senator?  I  don't  understand  the 
question. 

Senator  Murkowski.  In  regard  to  a  potential  conflict  that  the 
firm  may  have  in  general  terms.  We  all  know  what  a  conflict  is. 

Mr.  Donovan.  Seth  Ward  was  not  a  client  of  the  firm 

Senator  Murkowski.  So  the  answer  is  no,  then? 

Mr.  Donovan.  Seth  Ward  is  not  a  client  of  the  firm,  therefore 
there  would  have  been  no  discussion  as  to  whether  or  not  there 
would  have  been  a  conflict  in  representing  Seth  Ward  at  the  time. 

Senator  Murkowski.  But  he  was  an  agent  for  Madison  as  vice 
president? 

Mr.  Donovan.  That's  correct. 

Senator  Murkowski.  You  knew  him  as  vice  president  of  what? 

Mr.  Donovan.  I  think  he  was  Madison  Financial,  a  subsidiary. 

Senator  Murkowski.  And  Madison  Financial  was  a  subsidiary  of 
Madison  S&L? 

Mr.  Donovan.  That's  correct. 

Senator  Murkowski.  Could  he  contract  in  your  opinion  as  a  vice 
president  for  Madison  S&L? 

Mr.  Donovan.  Under  general  principles  of  agency,  it  depends  on 
whether  he  had  the  authority.  And  of  course,  if  he  contracted  out- 
side that  authority,  it  would  depend  on  whether  or  not  he  had  the 
apparent  authority,  whether  that  contract  would  be  enforceable. 

Senator  Murkowski.  Whether  it  was  authorizable — Madison — 
excuse  me.  Rose,  to  your  knowledge,  was  not  of  counsel  to  either 
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the  S&L  in  any  manner  or  form  as  corporate  counsel  or  to  the  area 
that  Seth  Ward  had  a  responsibiUty  for  Madison  investment? 

Mr.  Donovan.  We  represented  Madison  in  a  few  discrete  mat- 
ters. We  were  not  their  general  counsel.  They  had  their  own  gen- 
eral counsel  in  Little  Rock  who  dealt  with  regulatory  matters  and 
all  other  matters. 

Senator  MuRKOWSKl.  Did  the  IDC  transfer,  in  other  words  the 
eventual  movement  of  properties  from  IDC  to  Madison  or  Ward, 
come  up  in  your  recollection  to  any  issue  of  potential  conflict? 

Mr.  Thrash.  Not  that  I  recall.  Senator. 

Senator  MURKOWSKI.  You're  aware,  of  course,  of  the  relationship 
that  Seth  has  with  Hubbell,  who  was  a  senior  partner  in  your  firm? 

Mr.  Thrash.  Yes,  sir. 

Senator  MURKOWSKI.  You're  aware  that  Ward  has  been  described 
as  kind  of  a  shell  in  purchasing  land  from  the  IDC  and  Castle 
Grande  and  Rose  was  involved  in  drafting  some  of  these  agree- 
ments? 

Mr.  Thrash.  No,  Senator,  I  don't  think  that's  correct. 

Senator  Murkowski.  Well,  I  have  a  copy  of  the  IDC  billings  here, 
and  these  happen  to  be  Mrs.  Clinton's  IDC  billings  from  November 
14,  1985  to  June  10,  1986,  and  it  constitutes  29.5  hours  of  billing 
for  $3,774.75,  and  it's  my  understanding  that  this  represents,  I 
don't  know  if  the  lawyers  have  this  in  front  of  them,  but  the  indica- 
tion here  is  that  these  were  services  performed  in  association  with 
the  activities  of  IDC  moving  through  Madison,  funding  Seth  Ward 
and  Seth  reselling  those  properties.  You're  suggesting  that  Rose  did 
not  do  this? 

Mr.  Thrash.  Senator,  I'm  not  sure  I  followed  your  question.  Mrs. 
Clinton  was  not  involved  in  the  transaction  that  I  worked  on  re- 
garding Madison's  acquisition  of  the 

Senator  MuRKOWSKi.  So  you  don't  know  anything  about  these 
billings  that  are  associated  with  Madison?  Because  they  were  done 
on  behalf  of  Madison,  as  I  understand  it. 

Mr.  Thrash.  The  answer  to  your  question  is  I  don't 

Senator  Murkowski.  It's  on  the  monitor  there. 

Mr.  Thrash.  Yes,  sir.  I  don't  have  any  knowledge  regarding  what 
Mrs.  Clinton  worked  on  or  did  not  work  on,  although  I  do  know  she 
did  not  work  on  the  IDC  transaction  in  which  Madison  purchased 
property  from  IDC. 

Senator  Murkowski.  You  have  since  heard  about  the  allegation 
that  there  was  a  personal  drafting  of  an  option  agreement  to  con- 
vey 22.5  acres  from  Seth  Ward  to  Madison  and  that  there's  reason 
to  believe  at  least  she  had  a  role  in  drafting  that? 

Mr.  Thrash.  I  have  heard  those  statements,  yes. 

Senator  MuRKOWSKi.  But  you're  not  aware  of  that? 

Mr.  Thrash.  I  was  not  involved  in  that,  no,  sir. 

Senator  Murkowski.  Are  you  aware  that  the  examiners  told  this 
Committee  yesterday  that  back  in  1984  after  an  examination  of 
Madison  S&L,  that  Madison  was  put  on  their  alert  list  because  of 
irregularities  and  insider  transactions  and  dealings  and  they  were 
put  under  a  compliance  requirement  that  mandated  that  Madison 
report  its  progress  in  making  these  corrections  to  the  Federal 
Home  Loan  Bank  Board  examiners? 

Mr.  Thrash.  No,  sir,  I  was  not  aware  of  that. 
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Mr.  Donovan.  I  was  not  aware  of  that. 

Senator  MURKOWSKI.  Those  kind  of  things  aren't  discussed  inter- 
nally within  your  law  firm  as  you  recognize  that  you  have  some 
representation  as  a  law  firm  representing  Madison? 

Mr.  Donovan.  Senator,  the  Federal  Home  Loan  Bank  Board  Re- 
ports of  Examination  are  confidential. 

Senator  MuRKOWSKl.  I  understand  that. 

Mr.  Donovan.  We  would  not  be  privy  to  that.  We  only  repre- 
sented Madison  in  a  few  discrete  matters.  We  were  not  their  regu- 
latory counsel.  We  were  not  their  general  counsel.  That  is  not 
something  that  the  Rose  Law  Firm  would  have  been  privy  to,  sir. 

Senator  MURKOWSKI.  Well,  I'm  not  so  sure  of  that,  knowing  the 
general  relationship  of  law  firms  on  behalf  of  their  clients  and  how 
a  conversation  spreads  around  a  community  relative  to  any  difficul- 
ties that  a  financial  organization  may  be  having  at  a  given  time  or 
another. 

But  it  would  seem  to  me  that  since  there  was  such  a  close  rela- 
tionship between  McDougal  and  services  rendered  by  the  firm,  and 
in  view  of  the  testimony  that  we  heard  this  morning  from  a  vice 
president  of  Madison  S&L  concerning  the  type  of  loans  that  were 
being  arranged  and  the  obvious  kickbacks,  that  indeed,  these 
weren't  everyday,  above-the-board  business  dealings.  These  were 
rather  extraordinary  extensions  of  what  appeared  to  be  what  it  ac- 
tually was,  and  that's  some  kind  of  a  charade  to  inflate  land  prices 
and  generate  activity  from  Madison,  and  the  very  fact  that  this  last 
loan  was  made  in  an  expedited  timeframe  to  insure  that  the  place 
was  cleaned  up  before  the  examiners,  you  know,  I  just  find  it  ex- 
traordinary that  the  Rose  Law  Firm  did  not  have  an  inkling  in  Lit- 
tle Rock  that  there  were  problems  at  Madison  Guaranty,  particu- 
larly in  view  of  the  fact  that  there  were  these  representations  and 
billings  that  had  been  ongoing  for  some  time. 

I  guess  I  asked  the  same  question  yesterday,  but  it  seems  to  be 
more  perplexing  today,  gentlemen,  how  the  law  firm  could  have 
been  void  of  any  knowledge  of  the  corruption  associated  with  the 
Castle  Grande  land  scheme?  I  have  been  in  business,  I  know  the 
conversations  that  take  place  at  the  banking  levels  and  legal  levels, 
and  this  seems  such  a  corrupt  process,  these  scams.  Some  people 
are  very  greedy,  they  want  to  get  in  on  them,  but  there's  certainly 
no  question  of  the  ability  of  people  to  pick  up  on  them  and  recog- 
nize that  somebody  is  making  an  extraordinary  return  for  us  to  re- 
ceive virtually  no  information. 

No  recollection  on  whether  or  not  there  were  discussions  of  con- 
flict within  the  law  firm  on  the  potential  client  relationship,  despite 
the  examiner's  discussion  yesterday  that  the  corruption  was  obvi- 
ous, I  find  very  disturbing,  and  particularly  in  view  of  the  straw 
man  relationship  with  Seth  Ward  who  was  the  father-in-law  of  the 
law  partner  which  was  your  senior  partner,  Webster  Hubbell.  I  am 
not  going  to  ask  you  whether  you  talked  to  Webster  Hubbell  about 
it,  but  it  would  seem  to  me  that  because  of  the  close  relationship 
that  existed  in  that  law  firm,  the  fact  that  it  wasn't  a  large  firm, 
a  relatively  small  group,  that  you  would  have  an  opportunity  to  ei- 
ther overhear  or  question  dealings  that  obviously  affected  one  of 
your  senior  partners. 
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We're  obviously  dealing  with  well-educated,  intelligent  lawyers, 
and  you  folks  act  like  you  wouldn't  know  a  scam  if  it  hit  you  in 
the  rear  end.  So  that's  the  extent  of  my  observation,  Mr.  Chairman. 

Mr.  Thrash.  Senator,  I  would  like  to  comment  on  your  response. 
The  transactions  that  were  called  in  question,  the  Rose  Law  Firm 
had  no  involvement  in  any  of  those  transactions  that  have  been 
called  into  question. 

Senator  MURKOWSKI.  Well,  I  dispute  that  because,  if  you  look  at 
this  billing  record,  these  are  transactions  involving  the  Rose  Law 
Firm  and  Madison  relative  to  the  purchase  of  the  IDC  properties 
which  evolved  into  Castle  Grande  during  the  period  that  Madison 
was  under  scrutiny  and  the  examiners  acknowledged  there  was  a 
scam  going  on,  and  they  were  making  illegal  loans  during  the  en- 
tire time  of  1990 — well,  when  they  were  in  excess  of  their  6  percent 
lending  limit  on  the  basis  of  their  net  worth. 

I  don't  know  what  kind  of  a  conclusion  you  come  up  with,  but 
I  can  come  up  with  one  that  they  were  an  extended,  illegal  oper- 
ation during  that  time;  and  that  was  not  State  law,  that  was  Fed- 
eral law. 

Mr.  Thrash.  Senator,  we  had  no  involvement  in  the  transactions 
that  have  been  called  into  question.  We  did  not  work  on  them  and 
we  had  no  involvement  in  those. 

Senator  MuRKOWSKl.  And  you  had  no  knowledge  of  any  of  this 
going  on? 

Mr.  Thrash.  No,  sir. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Dover,  now  maybe  you  see  why  we  keep 
asking  you  these  questions  again  and  again,  because  Senator  Mur- 
kowski's  just  alleged  a  scam. 

Now,  Mr.  Thrash,  as  I  understand  it 

Senator  MURKOWSKI.  I  alleged  a  scam  associated  with  the  re- 
marks of  the  bank  examiner  yesterday  who  acknowledged  there 
was  a  scam. 

Senator  Sarbanes.  Well,  I'm  going  to  pursue  that 

Senator  MURKOWSKI.  So  I  want  to  make  sure  we  have  reference 
to  where  the  source  came  from. 

Senator  Sarbanes.  Mr.  Thrash,  when  you  went  to  the  closing, 
you  had  no  knowledge  of  any  scam,  did  you? 

Mr.  Thrash.  No,  sir. 

Senator  Sarbanes.  Mr.  Dover,  when  you  went  to  the  closing  be- 
tween IDC  and  Madison,  you  had  no  knowledge  of  any  scam? 

Mr.  Dover.  No,  sir,  I  did  not. 

Senator  Sarbanes.  I  want  to  ask  both  Mr.  Thrash  and  Mr.  Dono- 
van, the  Rose  Law  Firm  were  not  the  primary  counsel  for  Madison, 
were  they? 

Mr.  Donovan.  No,  Senator,  we  were  not. 

Senator  Sarbanes.  In  fact,  as  you  perceived  it,  in  the  total 
sphere  of  legal  work  done  for  Madison,  what  Rose  did  for  Madison 
was  very  small.  I  mean,  it  was  certain  particular  discreet  items;  is 
that  correct? 

Mr.  Donovan.  Correct,  Senator,  very  minimal  representation. 

Senator  Sarbanes.  Within  the  Rose  universe  of  billings,  I  have 
looked  at  these  figures  and  people  seem  to  set  upon  them,  but  they 
don't  seem  to  me  to  be  large  billings  in  terms  of  a  law  firm's  cli- 
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ents.  How  did  Madison  rank  within  the  Rose  Firm  in  terms  of  its 
billings?  Is  this  a  large  client,  a  small  client?  Are  these  large 
amounts  of  billings?  The  end  of  the  year,  if  you  saw  billings  like 
this,  would  you  put  them  well  up  on  the  list  of  your  clients,  or  well 
down  on  the  list  of  your  clients? 

Mr.  Thrash.  Senator,  this  was  a  very  small  client  of  the  firm. 

Mr.  Kravitz.  Mr.  Donovan,  a  couple  of  quick  questions.  I  think 
it  was  brought  to  your  attention  earlier  on  document  DKSN  29002, 
one  of  the  billing  records — do  you  have  that  in  front  of  you? 

Mr.  Donovan.  They  are  all  out  of  kilter,  I'm  sorry. 

Mr.  Kravitz.  I  think  we  can  have  a  copy  brought  down  to  you. 
Do  you  have  it,  Mr.  Donovan? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  On  this  document  there  is  an  entry  for  Mrs.  Clin- 
ton on  November  26,  1985 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  — where  she  bills  1  hour  for  a  number  of  tasks  in- 
cluding a  conference  with  Seth  Ward,  conference  with  T.  Thrash, 
conference  with  W.  Hubbell? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  I  believe  you  were  asked  previously  whether  this 
date,  November  26,  1985,  that  was  before  the  time  that  you  started 
doing  your  legal  research;  is  that  correct? 

Mr.  Donovan.  That's  correct. 

Mr.  Kravitz.  I  believe  that  it  was  posited  to  you  that  perhaps 
the  fact  that  Mrs.  Clinton  had  a  conference  with  Mr.  Ward  before 
the  time  that  you  had  begun  your  legal  research  might  indicate 
that  Mrs.  Clinton  was,  in  fact,  talking  to  Mr.  Ward,  not  about  regu- 
latory or  utility  issues,  but  rather  about  the  acquisition  of  IDC.  I 
want  to  bring  to  your  attention  another  billing  record  which  may 
actually  shed  some  light  on  this,  DKSN  29011.  I  do  not  know 
whether  anybody  brought  that  down  to  you  while  we  were 

Mr.  Donovan.  Yes,  sir,  I  have  that. 

Mr.  Kravitz.  You  have  that  document? 

Mr.  Donovan.  Yes. 

Mr.  Kravitz.  Who  is  RDT,  is  that  Davis  Thomas? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  Is  there  an  entry  for  Mr.  Thomas — first  of  all,  who 
was  Mr.  Thomas  back  in  1985? 

Mr.  Donovan.  He  was  a  fellow  associate  at  the  firm. 

Mr.  Kravitz.  Is  there  an  entry  for  Mr.  Thomas  on  October  18, 
1985? 

Mr.  Donovan.  Yes,  sir,  he  did  research  on  what  approvals,  per- 
mits, et  cetera,  are  necessary  to  operate  sewer  and  water  facilities, 
multiple  telephone  conferences  with  State  agencies,  a  memo  to 
Webb  Hubbell  or  W.  Hubbell. 

Mr.  Kravitz.  Do  you  also  have  in  front  of  you  DKSN  29010, 
which  is  the  January  31,  1986  bill  to  Madison  Guaranty  relating 
to  matter  No.  5,  IDC? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  Do  you  see,  about  halfway  down  in  the  description 
of  the  services  rendered,  where  it  says,  "Research  on  what  approv- 
als, permits,  et  cetera,  are  necessary  to  operate  sewer  and  water 
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facilities;  multiple  telephone  conferences  with  State  and  county 
agencies;  memo  about  utility  status"? 

Mr.  Donovan.  Yes,  sir,  I  see  that. 

Mr.  Kravitz.  Does  that  appear  to  refer  back  to  the  October  18, 
1985  entry  from  Mr.  Thomas? 

Mr.  Donovan.  Clearly  it  does. 

Mr.  Kravitz.  Now  do  these  two  documents  shed  any  light  on 
what  Mrs.  Clinton  may  very  well  have  been  talking  to  or  may  have 
had  a  reason  to  talk  to  Mr.  Ward  about  in  November  26,  1985? 

Mr.  Donovan.  Yes,  clearly  the  idea  of  the  regulation  of  the  util- 
ity had  come  up  before  then  and  before  my  research  began  in,  I 
think,  late  December  or  early  January  1986. 

Mr.  Kravitz.  So  it  would  be  a  reasonable  inference  to  draw,  that 
on  November  26,  1985,  Mrs.  Clinton  may  well  have  been  talking 
to  Mr.  Ward  about  the  regulatory  and  utility  issues  that  Davis 
Thomas  had  been  researching  back  in  October  1985? 

Mr.  Donovan.  Sure. 

Mr.  Kravitz.  And  the  fact  that  Mrs.  Clinton's  conversation  in 
November  occurred  before  you  began  to  do  legal  research  on  some 
of  those  same  issues  does  not  in  any  way  indicate  that  Mrs.  Clinton 
was  talking  to  Mr.  Ward  about  the  acquisition  of  the  IDC  property? 

Mr.  Donovan.  Oh,  sure,  I  think  that's  correct. 

Mr.  Kravitz.  Thank  you.  That's  all  I  have. 

Senator  Sarbanes.  Mr.  Chairman,  we  received  a  letter  from  Mr. 
Clark,  I  think,  making  a  very  important  clarification  and  I  think 
that  letter  should  be  included  in  the  record. 

The  Chairman.  Mr.  Clark's  letter  will  be  included  in  the  record. 

Senator  Sarbanes.  Thank  you. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Donovan,  I  want  to  understand  this.  You 
were  just  asked  whether,  based  on  this  entry  in  October  1985,  indi- 
cating that  Mr.  Thomas  had  done  some  work  on  this  issue  about 
the  water  and  sewer  hookup,  that  you  are  now  speculating  that  the 
later  calls,  a  dozen  or  so  calls  between  Mrs.  Clinton  and  Mr.  Ward, 
were  related  to  that  utility  hookup  issue? 

Mr.  Donovan.  Well,  no,  I  think — at  least  what  I  thought  I  was 
answering  was  that  that  would — that  a  logical  inference  of  Mr. 
Davis  Thomas'  10/18/85  entry  would  be  that  Mrs.  Clinton's  entry 
of  11726/85  conference  with  Seth  Ward,  Tom  Thrash,  and  Webb 
Hubbell  would  logically — the  logical  inference  would  be  that  was 
about  the  utility  issue. 

Mr.  Chertoff.  Now  that  utility  was  supposed  to  be  hooked  up 
to  something;  right,  Mr.  Donovan? 

Mr.  Donovan.  I  would  think  so. 

Mr.  Chertoff.  They  didn't  just  build  the  utility  to  put  it  out  in 
the  middle  of  a  meadow  and  let  it  sit  there;  right? 

Mr.  Donovan.  I  would  not  think  so. 

Mr.  Chertoff.  Wasn't  the  issue  about  what  kind  of  permits  and 
what  kind  of  authority  was  necessary  to  put  up  utility  hookups  to 
a  residential  development? 

Mr.  Donovan.  I  don't  know  the  answer  to  that.  I  mean,  I  looked 
back  at  the  memo  to  see  if  there  was  any  background  information 
in  my  memorandum  which  would  given  some  insight  into  exactly 
what  the  plans  of  the  client  were,  and  all  I  say  in  the  body  of  the 
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memorandum  is,  you  know,  that  they  want  to  have  a  utility  and 
to  whom  is  it — what  regulations  are  required? 

Mr.  Chertoff.  Let's  apply  some  common  sense.  As  a  common 
sense  matter,  Mr.  Donovan,  will  you  agree  with  me  that  the  pur- 
pose of  getting  permission  to  hook  up  the  utility  was  to  hook  it  up 
to  something  where  people  would  live  or  work? 

Mr.  Donovan.  I  think  that's  true.  However,  it  is  my  understand- 
ing that 

Mr.  Chertoff.  Is  there  any  doubt  in  your  mind  that  what  they 
were  looking  to  do  was  to  hook  it  up  to  places  where  people  live 
and  work? 

Mr.  Donovan.  This  utility  existed  long  before  the  IDC  trans- 
action, however.  In  fact,  IDC  had  a  wholly-owned  subsidiary  which 
owned  this  utility. 

Mr.  Chertoff.  The  purpose  of  the  research  you  did  was  not  to 
go  to  the  library  to  answer  law  review  questions,  it  was  to  get  an 
answer  to  Seth  Ward  and  to  the  people  who  had  the  property  about 
what  would  be  necessary  to  hook  it  up  to  buildings  that  people 
would  live  in  and  work  in;  right,  that  was  the  point  of  it? 

Mr.  Donovan.  I  can't  agree  with  that.  I  don't  know  that  that's 
the  case.  For  all  I  know,  the  utility  was  hooked  up.  They  were  oper- 
ating and  their  question  was,  should  we  be  regulated,  for  all  I 
know. 

Mr.  Chertoff.  It  was  hooked  up  to  what  was  projected  to  be  a 
housing  development  in  that  IDC  property;  isn't  that  right? 

Mr.  Donovan.  I  would  assume  so. 

Mr.  Chertoff.  And  that  is  a  housing  investment  that  the  whole 
country  is  now  known  to  love  called  Castle  Grande.  Now  using  this 
power  of  inference  you  have  just  employed  earlier  in  response  to 
Mr.  Kravitz's  questions,  is  it  a  fair  inference  that,  in  the  course  of 
multiple  discussions  during  October,  November,  and  December  be- 
tween Hillary  Clinton  and  Seth  Ward  about  the  regulations  apply- 
ing to  hooking  up  a  utility  in  the  property  in  which  they  are  devel- 
oping. Castle  Grande,  that  there  would  have  been  discussion  about 
the  fact  that  there  was  going  to  be  a  housing  development  there? 
Pretty  fair  inference;  right? 

Mr.  Donovan.  I  suppose  so.  I  just  wasn't  privy  to  that  and  I 
don't  know. 

Mr.  Chertoff.  Let  me  go  to  you,  Mr.  Thrash.  The  question  was 
raised  by  Senator  Murkowski  about  the  involvement  of  the  firm  in 
some  of  the  questioned  loan  transactions,  and  in  particular  the 
original  purchase  of  IDC  with  the  straw  man  where — ^you  know 
what  a  straw  man  is;  right? 

Mr.  Thrash.  I  am  not  sure  what  your  interpretation  of  straw 
man  is. 

Mr.  Chertoff.  I  will  make  it  clear  to  you.  A  straw  man  is  a  situ- 
ation in  which  you  park  some  of  the  property  in  someone  else's 
name,  they  don't  put  up  the  money,  they  don't  take  the  risk.  They 
only  have  one  function  which  is  to  hold  your  property  in  their  name 
in  order  to  conceal  the  fact  that  you  are  the  true  owner  of  the  prop- 
erty. I  mean,  the  words  "straw  man"  in  that  sense. 

You  understand  that  what  the  examiners  have  looked  at  and 
found  with  respect  to  this  transaction  is  that  Seth  Ward  was  the 
owner  of  property  in  name  only.  He  didn't  put  up  the  money  out 
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of  his  own  pocket,  it  was  nonrecourse  so  he  was  not  at  risk,  and 
Madison  Financial  had  an  option  any  time  they  wanted  to  to  get 
that  property  back.  You  know  that,  don't  you? 

Mr.  THRASH.  Do  I  understand  that  that's  what  someone  has 
found?  No,  sir,  I  do  not. 

Mr.  Chertoff.  You  don't  know  that? 

Mr.  Thrash.  No,  sir,  I  do  not. 

Mr.  Chertoff.  The  transaction  in  which  the  sale  was  made  from 
the  IDC  to  Madison  Financial,  Mr.  Dover,  you  represented  the  IDC; 
is  that  right? 

Mr.  Dover.  Correct. 

Mr.  Chertoff.  I  mean,  in  fairness  we  ought  to  separate  you  out 
from  the  other  two  gentlemen  at  the  table  because  your  client  was 
the  IDC  and  you  had  no  reason  whatsoever  to  know  or  care  about 
what  was  going  on  at  Madison  Financial;  right? 

Mr.  Dover.  You  are  right. 

Mr.  Chertoff.  So  happily  you  have  no  reason  to  be  anything  but 
oblivious  to  all  of  this. 

Mr.  Thrash,  who  was  your  client? 

Mr.  Thrash.  Our  client  was  Madison  Guaranty,  Madison  Finan- 
cial. 

Mr.  Chertoff.  You  were  at  this  closing.  Was  Mr.  Ward  there? 

Mr.  Thrash.  Mr.  Chertoff,  I  do  not  have  an  independent  recollec- 
tion of  being  at  that  closing.  My  knowledge  of  that  closing  is  based 
upon  the  documents  that  I  have  reviewed,  and  I  show  that  I  was 
at  that  closing. 

Mr.  Chertoff.  Do  you  know  who  represented  Mr.  Ward  at  that 
closing? 

Mr.  Thrash.  I  am  not  sure  that  anyone  represented  Mr.  Ward 
at  that  closing. 

Mr.  Chertoff.  Do  you  remember  that  there  was  a  transaction 
in  which  a  portion  of  this  property  was  assigned  to  Mr.  Ward  and 
you  were  present  for  that? 

Mr.  Thrash.  I  remember  at  the  closing,  based  upon  the  docu- 
ments that  I  have  reviewed,  that  Mr.  Ward  acquired  a  portion  of 
the  IDC  property. 

Mr.  Chertoff.  Now  that  would  have  been  a  pretty  significant 
change  in  the  transaction  from  the  original  deal  the  way  you  had 
it  structured  as  of  your  August  9,  1985  letter  to  Mr.  Dover;  right? 

Mr.  Thrash.  As  of  the  August  20th  corporate  resolutions  which 
I  prepared  for  Madison  Financial  to  acquire  all  of  it  for  a  million 
750,  that  was  a  change,  yes,  sir. 

Mr.  Chertoff.  That's  something  you  should  have  noticed;  right? 

Mr.  Thrash.  At  the  closing,  yes,  sir. 

Mr.  Chertoff.  On  August  19th,  there  was  a  change  in  the 
agreement  which  the  Rose  Law  Firm  prepared  which  all  of  a  sud- 
den created  the  possibility  that  Madison  might  assign  its  rights, 
not  merely  to  an  affiliated  company,  but  to  an  entity  or  individual 
even  if  it  was  unaffiliated;  right? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  And  you  understand  that  that  change,  although 
it  looks  like  a  little  technical  change,  the  significance  of  that 
change  is  that  it  allows,  as  part  of  the  purchase,  the  possibility 
that  Madison  is  going  to  assign  some  or  all  of  its  rights  to  some- 


965 

body  who  is  not  an  affiliate  of  Madison,  and  that  the  agreement 
will  then  be  kicked  in  to  cover  this  other  individual;  right? 

Mr.  Thrash.  That  agreement  would  have  allowed  Madison  to  as- 
sign whatever  interests  it  might  have  in  a  portion  or  part  of  the 
property  to  someone  else.  Although  they  probably  didn't  need  that, 
Mr.  Chertoff,  because  it  was  a  cash  transaction,  they  could  have 
done  that  anyway. 

Mr.  Chertoff.  But  someone  felt  the  need  to  put  it  in  the  agree- 
ment; right? 

Mr.  Thrash.  That  is  correct.  I  think  probably  we  were  asked  to 
put  it  in. 

Mr.  Chertoff.  Now,  you  are  telling  us  you  didn't  put  it  in  there; 
right?  You  said  it  was  Mr.  Thomas  who  did  it? 

Mr.  Thrash.  I  am  saying  I  don't  recall.  I  have  looked  at  the  time 
entries  and  it  makes  sense  that  that  may  have  happened,  Mr. 
Thomas  may  have  put  it  in.  I  may  have  put  it  in,  I  just  don't  recall. 

Mr.  Chertoff.  What  level  of  associate  was  Mr.  Thomas  in  1985? 

Mr.  Thrash.  He  was  probably  a  3-year,  third-year  associate. 

Mr.  Chertoff.  You  were  supervising  him  on  this  transaction? 

Mr.  Thrash.  I  guess  you  could  say  that,  yes,  sir. 

Mr.  Chertoff.  Do  you  think  it  was  likely  he  was  making  signifi- 
cant changes  in  the  structure  of  a  transaction  without  running  it 
by  you? 

Mr.  Thrash.  Mr.  Chertoff,  what  I  just  said,  that  was  not  a  sig- 
nificant change,  I  don't  think  it  was  a  significant  change  at  all. 
They  could  have  done  it  without  it.  I  just  don't  think  that  was  a 
very  significant  change  at  all. 

Mr.  Chertoff.  So  you  are  telling  us  you  think  Mr.  Thomas  may 
have  done  this  just  by  himself? 

Mr.  Thrash.  He  may  have,  or  he  may  have  talked  to  me  about 
it.  I  just  don't  recall. 

Mr.  Chertoff.  But  you  don't  remember? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  So  far  as  you  are  telling  us  that  the  Rose  Law 
Firm  had  no  involvement  in  any  of  the  criticized  transactions,  you 
have  to  agree  with  me  that  this  document,  this  agreement  and 
these  drafts  of  agreements,  were  part  of  the  indispensable  ingredi- 
ents of  these  transactions.  This  was  the  paper  that  let  that  trans- 
action happen;  right? 

Mr.  Thrash.  The  criticized  transactions,  as  I  understand  it,  were 
transactions  involving  loans  and  sales  of  this  property  subsequent 
to  the  acquisition  of  it  by  Madison.  The  actual  acquisition  of  it  by 
Madison  was  not  one  of  the  questioned  loans,  I  don't  think. 

Mr.  Chertoff.  I  think  you  misunderstand,  Mr.  Thrash,  because 
I  think  for  weeks  now  we  have  had  evidence  in  the  record  about 
an  examiner's  report  that  described  this  very  transaction,  the  ini- 
tial acquisition  as  a  sham  transaction,  as  a  fictitious  purchase  in 
which  Mr.  Ward  was  not  really  the  owner  of  the  property  because 
he  didn't  put  up  the  money,  he  didn't  put  himself  at  risk.  And  as 
soon  as  Madison  Financial  Corporation  wanted  to  sell  that  prop- 
erty, they  had  the  ability  to  get  it  back  out  again. 

So  that  all  he  did  was  he  held  it,  kind  of  like  he  was  holding  it 
for  somebody  else,  but  it  wasn't  his  own  property.  That  is  one  of 
the  critical  transactions. 
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Senator  Sarbanes.  Are  you  asserting  that  Clark  yesterday,  the 
examiner,  said  the  transfer  of  this  property  from  IDC  to  Madison 
was  a  problem  transfer? 

Mr.  Chertoff.  I  am  asserting  that  the  examination  report, 
which  we  have  put  in,  we  have  been  dealing  with  for  weeks,  that 
original  report  from  the  February  examination,  identifies  the  IDC 
purchase  by  Madison  and  Seth  Ward,  that  Seth  Ward's  purchase 
was  a  sham  transaction,  that  it  was  a  transaction  with  no  economic 
consequences.  He  didn't  put  up  the  money,  it  was  a  nonrecourse 
loan,  so  there  was  no  risk,  and  there  was  an  option  on  the  part  of 
the  financial  corporation  to  take  that  property  back.  That  is,  in 
anybody's  book,  a  warehousing  or  parking  transaction.  And  there 
is  evidence  in  the  record  it  was  designed  to  evade  the  6  percent 
limitation  on  the  Investment  Rule. 

Now,  I  am  not  asking  you,  Mr.  Thrash,  whether  you  knew  every 
jot  and  tittle  of  that.  What  I  am  asking  you  is  can  you  deny  that 
this  agreement  which  the  Rose  Law  Firm  prepared  was  part  of  the 
paperwork  of  that  transaction,  that  purchase? 

Mr.  Thrash.  Yes,  sir,  it  was  not  part  of  that  transaction. 

Mr.  Chertoff.  It  was  not? 

Mr.  Thrash.  No,  sir.  That  agreement  was  never  executed — the 
parties  never  executed  that  agreement. 

Mr.  Chertoff.  This  agreement  was  never  executed? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  All  right,  we  will  find  it.  I  hope  you  are  not 
meaning  to  suggest  to  me  because  there  were  some  subsequent 
changes  in  the  agreement  before  it  came  into  final — here  we  go. 
Here  is — September  13,  1985. 

The  Chairman.  You  are  familiar  with  this  agreement,  aren't  you? 

Mr.  Thrash.  Yes,  Senator. 

The  Chairman.  You've  looked  at  it  before,  haven't  you? 

Mr.  Thrash.  Yes,  sir. 

The  Chairman.  This  has  some  real  consequences  for  you  and,  po- 
tentially for  the  law  firm.  Is  there  potential  liability  as  it  relates 
to  the  law  firm  that  would  supervise  or  know  of  the  fact  if  there 
indeed  Mr.  Ward  eventually  became  the  holder  of  these  properties 
and  it  was  a  sham  transaction  and  your  law  firm  was  aware  of 
that?  Doesn't  that  have  potential  liability  for  your  firm? 

Mr.  Thrash.  Senator,  that  is  not  the  case. 

The  Chairman.  But  you  have  reviewed  this  document  very  care- 
fully, haven't  you? 

Mr.  Thrash.  Senator,  let  me  try  to  make  sure 

The  Chairman.  What  we  are  concerned  about,  and  I  think — Sen- 
ator Sarbanes,  on  your  time  you  can  ask  the  questions  you  want. 

Senator  Sarbanes.  Mr.  Chairman,  I  don't  want  to  ask  a  ques- 
tion. I  want  the  witness  to  have  a  chance  to  answer  your  questions. 

The  Chairman.  You  know  what.  Senator,  you  continue  to  inter- 
fere with  everyone  who  poses  questions.  You  think  you  are  the  only 
person  who  has  the  only  way  in  which  to  go  forward,  and  it  is 
wrong.  I  have  to  tell  you  something  else,  when  you  refer  to  other 
Senators  and  the  questions  they  ask,  there  is  no  need  to  do  that. 
You  can  still  go  as  it  relates  to  the  factual  thing  instead  of  bringing 
a  Senator's  name  in  and  personalizing  it.  It  is  not  necessary. 
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Now  here  is  what  Mr.  Chertoff,  and  certainly  I  think  we  are  all 
concerned  about:  What  knowledge  did  you  have  as  it  relates  to  this 
transaction?  You  were  there.  You  were  at  the  closing  in  which  Seth 
Ward — and  by  the  way,  Seth  Ward  isn't  just  anybody,  he  is  the  fa- 
ther-in-law to  your  senior  partner,  Webb  Hubbell.  I  mean,  this  isn't 
just  some  fellow  who  walked  in  off  the  street  you  didn't  know  and 
he  was  there  for  the  first  time.  What  knowledge  did  you  have  about 
him  getting  this  property?  I  mean,  this  is  obviously  a  sham  trans- 
action, and  that's  what  Mr.  Chertoff  is  attempting  to  ascertain. 

Mr.  Chertoff.  Do  vou  have  in  front  of  you  the  executed  agree- 
ment of  September  13*  1985? 

Mr.  Thrash.  Yes,  sir,  I  do. 

Mr.  Chertoff.  This  is  basically  an  agreement  that  builds  on  the 
draft  agreement  of  August  19th;  right? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  No,  it  is  not? 

Mr.  Thrash.  No,  sir.  Can  I  try  to  explain? 

The  agreement  that  was  put  on  the  Rose  Law  Firm,  it  was 
scanned  in,  Mr.  Dover's  first  agreement  was  scanned  in  and  some 
changes  were  made.  That  was  sent  over  to  Mr.  Dover.  Madison  Fi- 
nancial signed  it,  the  bank  signed  it,  but  IDC  would  not  sign  it. 
They  did  not  agree  with  the  terms  of  it. 

Mr.  Dover  never  utilized  this  agreement.  He  went  back  to  his  old 
agreement.  And  there  are  numerous  drafts  where  he  totally  dis- 
regarded all  of  the  changes  that  we  suggested.  That  were — and  I 
am  basing  this  on  my  review  of  the  documents,  the  changes 

Mr.  Chertoff.  It  is  not  that  your  memory  has  come  back  or  any- 
thing? 

Mr.  Thrash.  No,  sir.  I'm  basing  it  on  a  review  of  the  documents. 
There  were  numerous  drafts,  maybe  four  or  five,  using  Mr.  Dover's 
original  document,  disregarding — putting  in  some  of  our  changes 
maybe,  and  then  disregarding  most  of  them. 

There  was  one  issue  that  kept  going  back  and  forth,  and  that 
was  whether  or  not  the  Hathaway  Brokerage  Commission  was 
going  to  be  paid  by  the  IDC  or  Madison.  Again,  during  this  time, 
I  was  not  involved.  I  was  not  involved  in  those  negotiations,  that 
agreement  that  was  on  Mr.  Dover's  original  agreement,  was  used. 
Subsequently,  the  next  draft  that  was  used  had  the  word  "affiliate" 
in  there. 

Mr.  Chertoff.  Let  me  stop  you.  We  know  what  the  process  of 
drafting  and  negotiating  is.  The  question,  the  critical  language  we 
have  been  talking  about  here  that  says,  "'Madison'  which  reference 
shall  include  any  entity  or  individual  to  whom  Madison  might  elect 
to  assign  its  rights  hereunder,"  language  which  the  Rose  Law  Firm 
put  in  the  agreement,  why  that  language  appears  in  the  September 
13th  agreement  before  you,  which  to  my  eyes  looks  like  it  has  just 
about  everyone's  signature  on  it;  isn't  that  right? 

Mr.  Thrash.  The  agreement  that  was  signed  on  the  13th  was  ex- 
ecuted by  everyone  and  it  has  that  provision  in  there  that  says, 
"entity  or  individual." 

Mr.  Chertoff.  Who  put  it  in,  whose  draft  did  it  come  out  of? 
Your  draft,  right?  Did  it  come  out  of  your  draft,  Mr.  Thrash? 

Mr.  Thrash.  Mr.  Chertoff,  I've  tried  to  explain  to  you.  The  draft 
that  I  had  had  that  in  it,  and  I  sent  it  over.  Mr.  Dover  did  not  use 
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that.  The  next  draft  that  was  circulated  had  affiHate  in  it,  so  at 
some  subsequent  time  later,  the  parties  reinserted  it  back  into 
their  agreement,  yes,  sir. 

Mr.  Chertoff.  So  the  language  that  you  originally  introduced 
into  the  agreement — "you"  meaning  the  firm — wound  up  in  the 
final  agreement? 

Mr.  Thrash.  Yes,  sir,  it  did. 

Mr.  Chertoff.  So  unquestionably  it  was  a  part  of  the  process  of 
putting  the  deal  together;  right?  You  guys  were  involved  in  nego- 
tiating the  deal  that  wound  up  with  this  split  of  the  property,  with 
the  warehousing  in  Seth  Ward,  and  you  went  to  the  closing,  at 
which  this  all  was  unfolded — I  am  not  asking  anything  more  than 
that — is  that  true? 

Mr.  Thrash.  What  we  did  is  we  were  involved,  we  reviewed  Mr. 
Dover's  original  draft,  we  made  some  changes.  We  prepared  the 
corporate  resolutions  on  August  20th  authorizing  Madison  Finan- 
cial to  purchase  all  of  the  property  for  $1,750,000.  From  that  point 
on,  I  had  nothing  to  do  with  that  transaction. 

Mr.  Chertoff.  Why  did  you  go  to  the  closing? 

Mr.  Thrash.  I  assume  I  was  asked  to. 

Mr.  Chertoff.  To  do  what?  To  be  a  spectator  or  to  participate 
as  a  lawyer? 

Mr.  Thrash.  At  the  time  of  the  closing,  all  the  transactions  and 
all  the  negotiations  had  been  completed.  The  closing  would  have  re- 
quired me  to,  I  guess,  supervise  the  Abstract  Company  to  make 
sure  that  all  the  requirements  necessary  for  issuing  the  title  policy 
were  satisfied  and  that's  what  I  did. 

Mr.  Chertoff.  Was  anyone  else  representing  Madison  Financial 
but  you? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  Wasn't  it  your  responsibility  to  supervise  the  doc- 
uments at  the  closing  for  the 

Mr.  Thrash.  I  don't  know  what  you  mean  by  "supervise  the  doc- 
uments." 

The  Chairman.  Mr.  Thrash,  we  will  get  back  to  that.  Let  me  tell 
you  something,  when  you  are  representing  a  bank  at  a  closing,  you 
are  either  representing  them  or  you  are  not.  If  you  think  it  is  com- 
ing through  to  us  that  you  just  sat  there,  like  the  proverbial  potted 
plant,  what  were  you  there  for,  what  did  you  bill  for,  how  come  you 
went?  I  mean,  it  doesn't  come  through,  but  we  will  get  back  to  that. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Kravitz. 

Mr.  Kravitz.  Thank  you.  Senator  Sarbanes. 

Mr.  Donovan,  I  want  to  go  back  for  a  moment  to  the  issue  of  the 
legal  research  on  the  utility  and  water  and  sewer  issues  that  you 
ended  up  working  on  in  early  October  1986. 

Mr.  Chertoff  asked  you  some  questions  about  your  understanding 
that  this  utility  that  was  to  be  operated  there  was  to  be  hooked  up 
to  someplace  where  people  lived  and  worked.  Then  Mr.  Chertoff 
suggested  to  you  that  Mr.  Ward  must  have  mentioned  to  Mrs.  Clin- 
ton during  some  of  those  telephone  conversations  the  name  Castle 
Grande. 

I  want  you  to  take  a  look  at  your  February  17,  1986  memoran- 
dum to  Mrs.  Clinton  because  I  think  it  may  clarify  what  those  con- 
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versations  may  have  been  about  relating  to  the  utihties.  Do  you 
have  that  memorandum  before  you? 

Mr.  Donovan.  Yes,  sir. 

Mr.  Kravitz.  This  is  a  12-page  memo  you  wrote  to  Mrs.  CUnton 
on  February  17,  1986,  regarding  Madison  Guaranty  Savings  & 
Loan/IDC? 

Mr.  Donovan.  Correct. 

Mr.  Kravitz.  About  two-thirds  of  the  way  down  the  first  page, 
the  second  full  paragraph,  why  don't  you  read  that  into  the  record? 

Mr.  Donovan.  "Madison  Guaranty/IDC  would  like  to  sell  water 
to  a  business  outside  the  IDC  development  and  also  to  another  real 
estate  development.  Maple  Creek." 

Mr.  Kravitz.  Now  is  there  anything  anywhere  in  that  memoran- 
dum indicating  that  Madison  Guaranty  or  IDC  intended  to  sell 
water  or  any  other  utilities  to  Castle  Grande? 

Mr.  Donovan.  No,  sir,  I  searched  all  these  records  and  found  no 
reference  to  Castle  Grande.  I  have  no  recollection  of  that  term  ever 
being  used  when  I  was  doing  this  research  for  Mrs.  Clinton. 

Mr.  Kravitz.  In  fact.  Castle  Grande  would  be  inconsistent  with 
that  paragraph  you  just  read  because  Castle  Grande  was  not  out- 
side the  IDC  property? 

Mr.  Donovan.  Correct. 

Mr.  Kravitz.  So  by  definition,  this  referred  to  selling  water  and 
sewer  facilities  to  an  entity  that  could  not  have  been  Castle 
Grande? 

Mr.  Donovan.  That's  correct. 

Mr.  Kravitz.  And,  of  course,  your  memorandum  not  only  does  it 
indicate  it  was  not  Castle  Grande,  but  also  it  specifically  indicates 
that  it  was  Maple  Creek  Farms,  which  is  a  totally  separate  devel- 
opment? 

Mr.  Donovan.  That's  right. 

Mr.  Kravitz.  Mr.  Thrash,  again  on  the  subject  of  the  closing, 
were  there  any  loan  documents  that  you  saw  at  the  closing? 

Mr.  Thrash.  No,  sir. 

Mr.  Kravitz.  Were  there  any  documents  which  indicated  to  you 
that  Madison  bore  all  of  the  financial  risks  and  that  Mr.  Seth  Ward 
bore  none? 

Mr.  Thrash.  No,  sir. 

Mr.  Kravitz.  Thank  you. 

Mr.  Chertoff.  Mr.  Donovan,  first,  let's  read  the  whole  page  of 
that  memo  Mr.  Kravitz  just  showed  you  of  February  17th.  What  it 
says  is  that  Madison  Guaranty  Savings  &  Loan  purchased  property 
and  furnished  sewer  and  water  service  to  a  number  of  patrons  who 
obtained  their  title  through  the  IDC  chain  of  title,  and  these  are 
residents  of  IDC  development. 

Then  it  goes  on  to  say,  the  language  that  you  were  read,  that 
they  wanted  to  sell  water  to  another  real  estate  development.  So 
it  is  pretty  clear  from  this,  that  they  were  already,  in  the  business 
of — or  were  concerned  about  selling  water  to  a  prior  real  estate  de- 
velopment which  was  the  patrons  who  are  already  living  or  use 
water  inside  of  this  property;  isn't  that  correct? 

Mr.  Donovan.  That's  actually  what  I  was  trying  to  refer  to  when 
I  spoke  about  this  earlier.  And  that  was  that  it  was  my  under- 
standing, limited  however  it  is,  that  the  Industrial  Development 
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Company  had  a  wholly-owned  subsidiary  that  was  already  furnish- 
ing water  to  folks  out  there.  That  was  my  understanding.  This  was 
a  functioning  utility  long  before  Madison  ever  bought  it. 

Mr.  Chertoff.  What  happened  is  it  was  sold  and  became  Castle 
Sewer  &  Water;  right? 

Mr.  Donovan.  I  believe  that's  correct. 

Mr.  Chertoff.  Would  it  surprise  you  to  learn  that  the  sale  of 
that  property  from  the  savings  and  loan  to  a  group  including  Gov- 
ernor Tucker  occurred  before  February  17,  1986? 

Mr.  Donovan.  I've  no  knowledge  of  that. 

Mr.  Chertoff.  Can  you  think  of  any  reason  why  the  law  firm 
would  be  doing  work,  that  the  Rose  Firm  would  be  doing  work  that 
they  would  be  billing  to  Madison  Guaranty  Savings  &  Loan  to  re- 
search something  for  a  utility  that  had  already  been  sold  to  some 
other  group  involving  Governor  Tucker? 

Mr.  Donovan.  I  have  no  knowledge  of  that. 

Mr.  Chertoff.  At  that  point,  once  the  utility  is  sold  and  the 
bank  sells  it,  the  bank  doesn't  care  anymore;  right? 

Mr.  Donovan.  I  have  no  knowledge  of  what — of  your — the  as- 
sumption that  it  was  sold  before.  You  may  very  well  be  correct,  Mr. 
Chertoff.  I  just  don't  know. 

Mr.  Chertoff.  Let  me  get  back  to  you,  Mr.  Thrash,  and  this 
closing.  I'm  like  Mr.  Donovan,  I  am  not  a  real  estate  lawyer,  but 
I  have  bought  a  couple  of  houses  in  my  life  and  I  have  a  recollec- 
tion, even  in  the  simplest — everybody  knows  in  the  simplest  real 
estate  transaction,  there  is  a  big  pile  of  paper.  Your  job  at  the  clos- 
ing was  to  represent  Madison  Financial  and  make  sure  the  paper- 
work was  in  order.  Now  are  you  telling  us  there  were  no  deeds? 

Mr.  Thrash.  No,  sir.  There  were  two  deeds  or  three,  two  or  three 
deeds  that  Mr.  Dover  had  prepared. 

Mr.  Chertoff.  And  there  were  no  loan  documents? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  There  was  a  deed  now  going  to  Mr.  Ward,  you 
are  telling  us? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  And- 


Mr.  Thrash.  There  may  have  been  two  deeds  going  to  Mr.  Ward. 

Mr.  Chertoff.  Was  there  a  check  that  went  back  to  show  pay- 
ment which  you  usually  get  at  a  closing? 

Mr.  Thrash.  Again,  I  don't  recall. 

Mr.  Chertoff.  Isn't  that  exactly  the  kind  of  stuff  that  your  job — 
as  the  lawyer  representing  one  of  the  parties  in  the  transaction, 
isn't  your  job  to  make  sure  that  no  one  is  giving  property  away 
without  getting  the  money  they  are  supposed  to  get? 

Mr.  Thrash.  Mr.  Chertoff,  at  that  closing,  the  Abstract  Company 
would  handle  the  financing.  They  would  get  the  money,  they  would 
put  it  into  their  account,  then  they  would  disburse  it  to  the 
lienholders.  They  had  to  do  that  in  order  to  be  able  to  check  off  on 
their  requirements  to  issue  the  title  policy.  At  this  particular  clos- 
ing, you  would  have  had  three  deeds  and  you  would  have  had  two 
or  three  title  commitments,  and  the  title  company  would  have 
checked  off  on  the  requirements  in  order  for  them  to  issue  title.  I 
think  it  would  have  been  basically  that  simple. 

Mr.  Chertoff.  What  was  your  job  there? 
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Mr.  Thrash.  To  make  sure  there  was  no  hitches  or  no  problems 
that  came  up. 

Mr.  Chertoff.  Did  you  bill  for  this? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  So  your  job  was  to  make  sure  there  were  no 
hitches,  but  you  can't  tell  us — you  don't  really  have  much  of  a 
recollection  of  the  documents  you  reviewed,  you  don't  know  much 
about  the  financing  for  the  transaction  all  of  this  would  have  been 
the  title  company;  is  that  it? 

Mr.  Thrash.  No,  sir.  What  I  said  was,  there  were  three  deeds 
that  Mr.  Dover  prepared.  I  reviewed  those  because  I  have  obtained 
the  file.  There  was  title  commitments  which  the  Abstract  Company 
prepared.  The  Abstract  Company  also  prepared  closing  statements 
where  they  prorated  the  taxes  and  showed  how  much  was  going  to 
be  paid  to  the  mortgage  holders. 

Mr.  Chertoff.  Who  were  the  deeds  made  out  to? 

Mr.  Thrash.  There  was  a  deed  made  out  to  Seth  Ward,  I  believe, 
and  to  Madison  Financial.  There  may  have  been  two  deeds  made 
out  to  Seth  Ward. 

Mr.  Chertoff.  Two  deeds? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  And  at  that  point,  you  must  have  realized  since 
now  I  guess  your  memory  is  revived  to  the  point  of  remembering 
you  saw  some  deeds,  that  now,  all  of  a  sudden,  the  deed  to  Seth 
Ward,  was  that  a  deed  directly  from  IDC  or  a  deed  from  Madison 
Financial? 

Mr.  Thrash.  Again,  I  haven't  revived  my  memory.  I  am  basing 
this  on  the  documents  I  have  reviewed.  The  three  deeds — a  deed 
from  IDC  to  Madison,  and  from  IDC  to  Seth  Ward,  and  from  ISC, 
Industrial  Services  Company,  to  Seth  Ward,  I  believe. 

Mr.  Chertoff.  So  at  that  point  you  recognize  that  the  original 
transaction  had  been  split? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  OK.  Now  in  terms  of  what  was  going  back,  the 
money  that  was  going  back,  and  recognizing,  as  Mr.  Dover  said, 
this  was  a  three-party  deal.  There  were  other  banks  that  also  had 
to  get  money.  What  was  there  evidencing  money  going  back  for 
these  deeds? 

Mr.  Thrash.  When  you  say  "money  going  back" 

Mr.  Chertoff.  Who  paid  for  Seth  Ward's  deed? 

Mr.  Thrash.  Again,  I  don't  know. 

Mr.  Chertoff.  You  didn't  ask  questions  or  pursue  that  at  the 
closing? 

Mr.  Thrash.  That  was  not  an  issue  that  arose  at  the  closing. 
Had  the  money  not  been  there,  maybe  that  issue  would  have  arose 
and  we  would  have  tried  to  figure  out  what  was  the  problem.  But 
the  Beach  Abstract  would  have  collected  the  funds  and  disbursed 
those  funds  to  the  three  banks. 

Mr.  Chertoff.  Did  you  have  to  check  to  make  sure  that  funds 
were  collected  and  disbursed?  Did  you  have  to  check  with  your  own 
client  to  find  out  whether  your  client  had  given  the  money  it  had 
to  give? 

Mr.  Thrash.  Again,  I  don't  recall. 
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Mr.  Chertoff.  Isn't  that  part  of  what  you  are  supposed  to  do  as 
a  closing  attorney? 

Mr.  Thrash.  Mr.  Chertoff,  I  don't  recall  if  that  was  an  issue.  I 
just  don't  recall. 

Mr.  Chertoff.  I  want  to  ask  you,  Mr.  Donovan,  you  also  specu- 
lated that  some  of  these  dozen  phone  calls  between  Mrs.  Clinton 
and  Seth  Ward  which  occurred  in  October,  November,  and  Decem- 
ber of  1985  might  also — some  of  these  might  have  related  to  the 
wet/dry  issue  and  the  brewery  issue;  remember  that? 

Mr.  Donovan.  Correct. 

Mr.  Chertoff.  But  you  will  agree  with  me  that  if  we  look  at 
your  bill,  as  far  as  we  can  tell,  what  was  the  earliest  date  you  got 
involved  in  doing  some  work  on  this? 

Mr.  Donovan.  On  December  30,  1985. 

Mr.  Chertoff.  So  you  have  no  basis,  other  than  speculation,  to 
surmise  that  some  of  those  earlier  conversations  had  to  do  with  the 
wet/dry  issue;  correct? 

Mr.  Donovan.  That's  correct. 

Mr.  Chertoff.  In  fact,  we  have  a  sworn  statement  from  Mr. 
Ward,  for  whatever  it  is  worth,  where  he  says  he  has  no  knowledge 
of  discussing  at  all  any  issues  concerning  a  brewery,  liquor  li- 
censes, or  a  question  of  whether  a  particular  jurisdiction  was  wet 
or  dry.  So  you  will  agree  with  me,  you  are  not  in  a  position,  to  dis- 
pute his  sworn  statement,  that  he  never  had  any  discussion  about 
wet  and  dry  matters? 

Mr.  Donovan.  I  was  not  privy  to  those  telephone  conversations 
between  Mr.  Ward  and  Mrs.  Clinton. 

Mr.  Chertoff.  So  we  are  still  left  with  about  a  little  less  than 
30  hours  of  time  Mrs.  Clinton  bills  on  IDC  matters,  of  which  half 
is  accounted  for,  at  least  to  some  degree,  with  various  descriptions, 
and  half  of  which  is  totally  unidentified,  and  Mr.  Donovan,  you 
really  don't  know  what  Mrs.  Clinton  did  on  that  other  14^2  hours? 

Mr.  Donovan.  I  don't  know. 

Mr.  Chertoff.  You  don't  know,  either,  Mr.  Thrash? 

Mr.  Thrash.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Mr.  Thrash,  do  you  know  why  Mrs.  Clinton 
would  not  have  come  to  you  in  her  drafting  of  the  option  for  the 
purchase  of  real  estate  between  Seth  Ward  and  Madison  Financial? 

Mr.  Thrash.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Was  Seth  Ward  in  May  1986,  a  principal  of  the 
bank,  someone  who  was  working  at  the  bank? 

Mr.  Thrash.  I  would  not  have  any  knowledge  of  that. 

Mr.  Chertoff.  You  know  that  at  a  point  in  time  he  was  someone 
working  at  the  bank? 

Mr.  Thrash.  At  the  time  of  my  involvement,  in  August  and  Octo- 
ber of  1985,  it  was  my  understanding,  yes,  he  was  an  employee  of 
Madison  Financial  Corporation  or  a  representative. 

Mr.  Chertoff.  Is  this  appropriate  for  a  lawyer  to  represent  both 
sides  in  a  purchase  and  a  sale? 

Mr.  Thrash.  Is  it  appropriate,  without  a  waiver  from 

Mr.  Chertoff.  Without  a  waiver,  an  informed  waiver  by  one  of 
the  parties? 

Mr.  Thrash.  I  would  have  to  say  probably  not,  no,  sir. 

Mr.  Chertoff.  It  is  probably  not  appropriate? 
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Mr.  Thrash.  That's  correct. 

Mr.  Chertoff.  Mr.  Dover,  I  want  to  remind  everybody,  you  have 
nothing  to  do  with  any  of  this  option  stuff,  you  are  out  of  it.  We 
are  getting  some  free  legal  advice.  You  would  also  agree,  I  take  it, 
absent  an  informed  consent  or  agreement  from  both  sides,  a  lawyer 
shouldn't  be  representing  the  purchaser  and  seller? 

Mr.  Dover.  That's  correct.  I  would  agree. 

Mr.  Chertoff.  You  also  told  us  you  would  expect  the  purchaser 
of  real  estate,  maybe  not  the  seller,  but  the  purchaser's  attorney 
to  make  some  effort  to  verify  the  fact  that  the  seller  had  ownership 
and  had  clear  title? 

Mr.  Dover.  Yes,  that  would  depend  on  the  circumstances,  as  to 
how  much  you  were  paying  for  the  option — for  consideration  of  the 
option.  I  am  not  talking  about  the  ultimate  purchase  price  if  you 
exercised  the  option.  I  am  talking  about  what  your  paying  for  the 
option  itself.  If  you  are  going  to  pay  a  substantial  amount  of  money 
just  for  the  optional  right  to  decide  whether  you  want  to  buy  it  or 
not,  I  would  think  you  ought  to  have  some  indicia  that  there  is 
ownership. 

Mr.  Chertoff.  In  this  case  there  are  really  two  parts  of  what 
was  paid  for  the  option;  one  was  a  thousand  dollars  to  be  paid  by 
Madison  Financial  to  the  Wards,  and  the  other  is  a  reference  to 
other  good  and  valuable  consideration,  which  is  unspecified.  And 
you  don't  know,  Mr.  Thrash,  what  else  was  paid  to  Mr.  Ward  as 
part  of  the  option  price;  right? 

Mr.  Thrash.  No,  sir,  I  had  nothing  to  do  with  the  option. 

Mr.  Chertoff.  It  also  says  in  this  agreement,  at  paragraph  4, 
"if  the  optionee,"  which  would  be  the  Financial  Corporation,  "does 
not  exercise  this  Option  as  herein  provided,  all  sums  paid  by  him 
hereunder  shall  be  retained  by  the  Grantor,"  meaning  the  Wards, 
"free  of  all  claims  of  Optionee,  and  neither  party  shall  have  any 
further  rights  of  claims  against  the  other." 

So  you  will  agree  with  me  what  that  means  under  this  option  is 
whatever  money  Madison  Financial  paid  to  the  Wards  for  this  op- 
tion, the  thousand  dollars  plus  whatever  else  they  paid,  would  be 
irrevocably  the  Wards'  even  if  the  option  was  never  exercised; 
right?  That's  what  it  says. 

Mr.  Thrash.  If  that's  what  it  says,  I  don't  have  it  in  front  of  me. 
If  that's  what  it  says,  I  will  agree  with  you. 

Mr.  Chertoff.  Why  don't  we  get  it  down  to  you  so  you  don't 
have  to  rely  on  my  characterization,  you  can  verify  it. 

Mr.  Thrash.  I'm  sorry,  Mr.  Chertoff.  I  was  not  listening  closely 
enough  and  I  apologize. 

Mr.  Chertoff.  We  will  get  it  down  to  you  in  a  second.  While  it 
is  getting  down  to  you,  in  this  transaction,  this  option,  Mrs.  Clinton 
was  billing  to  Madison,  so  we  can  agree  that  that  means  that 
Madison  at  least  was  Mrs.  Clinton's  client;  right? 

Mr.  Thrash.  I  would  assume  that  would  be  correct. 

Mr.  Chertoff.  She  was  supposed  to  look  out  for  the  interests  of 
Madison  in  this  transaction? 

Mr.  Thrash.  If  Madison  was  her  client,  I  believe  that  is  correct. 

Mr.  Chertoff.  Look  at  this  paragraph  4  here,  it  says  that  if  the 
optionee — and  the  optionee  here  is  Madison — if  Madison  does  not 
exercise  the  option,  all  sums  paid  by  Madison  hereunder  shall  be 
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retained  by  the  Wards  free  of  all  claims  of  Madison.  That  means 
that  any  money  paid  for  the  option,  the  thousand  dollars  plus  this 
other  unspecified  good  and  valuable  consideration,  would  be  kept 
by  Ward,  if  in  fact  this  option  were  never  actually  executed? 

Mr.  Thrash.  If  it  was  not  exercised. 

Mr.  Chertoff.  Right,  if  they  didn't  choose  to  exercise  the  option? 

Mr.  Thrash.  Well,  if  they  didn't  choose  to  exercise  the  option,  the 
thousand  dollars  would  be  Mr.  Ward's. 

Mr.  Chertoff.  Plus  whatever  else  is  the  good  and  valuable  con- 
sideration? 

Mr.  Thrash.  Mr.  Chertoff,  you're  a  lawyer,  you  know  that's  just 
language  that  probably  doesn't  mean  anything  other  than  a  thou- 
sand dollars  was  paid. 

Mr.  Chertoff.  I  also  know  that  Mr.  Ward  actually  got  some 
other  money  from  the  savings  and  loan  around  this  time,  so  I  don't 
know  that  this  is  something  I  can  use  to  draw — use  my  common 
experience  to  comment  on,  at  least  as  a  private  lawyer.  But,  you 
will  agree  with  me  that  that's  what  the  language  means;  right? 
That  if  the  option  isn't  exercised,  whatever  Ward  got  for  the  option, 
he  gets  to  keep? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  that  this  option  was  the  subject  of 
litigation  between  Mr.  Ward  and  the  savings  and  loan  at  some 
later  time,  within  the  next  couple  of  years? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  Do  you  know  Mr.  Hubbell  attended  the  trial? 

Mr.  Thrash.  No,  sir. 

Mr.  Chertoff.  Did  anybody  ever  seek  to  ask  around  the  firm 
whether  there  was  anybody  who  had  any  knowledge  about  this  op- 
tion which  could  have  been  relevant  evidence  in  a  case  in  which 
your  former  client,  the  savings  and  loan,  was  in  a  dispute  with 
Seth  Ward? 

Mr.  Thrash.  I  don't  recall. 

Mr.  Chertoff.  Would  you  agree  with  me  that,  in  a  case  in  a 
trial  involving  this  option,  evidence  from  the  person  who  drafted 
the  option  would  be  pretty  useful  to  the  parties? 

Mr.  Thrash.  Mr.  Chertoff,  you  are  asking  me  to  speculate  or 
comment  on  something  I  don't  know  anything  about. 

Mr.  Chertoff.  I  am  asking  you  to  draw  on  your  experience  as 
a  lawyer.  Would  you  agree  with  me,  from  your  experience  doing 
transactions,  that  when  someone  draws  up  a  document  like  an  op- 
tion, and  it  becomes  the  subject  of  a  dispute  that  goes  to  court 
later,  that  the  lawyer  who  drafted  the  option  is  pretty  likely  to  be 
someone  who  is  at  least  going  to  be  getting  some  requests  for  dis- 
covery, if  not  actually  going  to  be  a  witness,  because  they  are  going 
to  have  a  lot  of  relevant  information? 

Mr.  Thrash.  I  guess  that's  possible.  I  am  not  sure  I  am  following 
you,  but  I  guess  that's  possible. 

Mr.  Chertoff.  To  help  you  follow  me,  what  I  am  really  trying 
to  figure  out  is,  why  it  is  that,  as  far  as  I  can  determine  in  this 
case,  which  was  subsequently  hard  fought  first — I  shouldn't  say 
hard  fought — was  originally  fought  between  the  bank  and  Ward, 
and  then  later  the  RTC  jumped  into  it  because  they  had  a  disagree- 
ment, why  it  is  that  there  doesn't  seem  to  be  any  indication  that 
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Mrs.  Clinton  was  giving  evidence  or  giving  information  which,  I 
think,  might  have  actually  shed  interesting  light  upon  how  this  op- 
tion was  formed  and  how  it  related  to  that  commission  which  Mr. 
Ward  received  as  part  of  that  October  transaction  which  we  have 
been  talking  about? 

Mr.  Thrash.  I  don't  know  what  her  involvement  in  that  was.  I 
just  don't  know. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Murkowski. 

Senator  Murkowski.  Thank  you,  Mr.  Chairman. 

I  just  have  a  brief  question  for  Mr.  Dover.  As  a  consequence,  Mr. 
Dover,  of  the  appearance  of  Mr.  Fitzhugh  today,  I  am  wondering 
in  the  course  of  your  activities  associated  with  the  Industrial  De- 
velopment Company  as  counsel,  that  you  had  occasion  to  review,  do 
business,  or  have  transactions  on  behalf  of  IDC  with  Mr.  Davis 
Fitzhugh? 

Mr.  Dover.  No,  sir,  none  come  to  mind. 

Senator  Murkowski.  So,  in  activities  associated  with  Madison  in 
acquiring  IDC,  who  did  you  deal  with  at  Madison? 

Mr.  Dover.  I  didn't  deal  with  anybody  at  Madison.  I  dealt  a  little 
bit  with  Mr.  Thrash,  but 

Senator  Murkowski.  Who  was  Mr.  Thrash? 

Mr.  Dover.  Mr.  Thrash  is  at  the  table  next  to  me. 

Senator  Murkowski.  You  dealt  with  the  lawyer  for  Madison? 

Mr.  Dover.  Yes,  sir.  The  real  negotiations,  though.  Senator  were 
carried  out  between  Mr.  Lyle,  who  was  the  chairman  of  the  board 
of  my  client.  Industrial  Development  Company,  and  Seth  Ward,  in 
whatever  hat  he  was  wearing. 

Senator  MURKOWSKI.  All  right.  Now  do  you  have  any  knowledge 
of  what  Mr.  Fitzhugh  did  for  Madison? 

Mr.  Dover.  None  whatsoever. 

Senator  Murkowski.  He  indicated  he  was  a  vice  president,  at 
least  he  kind  of  thought  he  was,  and  did  real  estate  activities  and 
preparations  of  some  sort.  He  was  a  lawyer,  but  you  didn't  deal 
with  him? 

Mr.  Dover.  No,  sir,  I  didn't  cross  his  path,  to  my  recollection,  I 
did  not. 

Senator  Murkowski.  Who  owned  IDC? 

Mr.  Dover.  Well,  it  was  fairly  broadly  held. 

Senator  MURKOWSKI.  Were  any  of  the  principals  of  Rose  that  had 
any  interest  in  IDC? 

Mr.  Dover.  Senator,  I  don't  have  a  shareholder's  list  with  me.  I 
think  maybe  Mr.  Gaston  Williamson  may  have  been  a  shareholder. 

Senator  Murkowski.  And  he  was  associated  with  Rose? 

Mr.  Dover.  Yes,  sir,  he  used  to  be. 

Senator  Murkowski.  Was  that  in  that  timeframe  of  1984  to 

Mr.  Dover.  I  honestly  don't  know  when  Gaston  retired  from  the 
Rose  Firm. 

Senator  Murkowski.  I  don't  know  whether  you  would  have  had 
occasion  to  hear,  but  did  you  know  of  Mr.  Fitzhugh's  rather  ex- 
traordinary financial  transaction  where  he  earned  a  $50,000  com- 
mission on  a  nonrecourse  loan,  which  was  identified  in  an  exhibit 
as  6.6  acres  covering  the  warehouse  for  a  sales  price  of  $500,000? 
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Mr.  Dover.  No,  sir,  I  didn't  have  any  knowledge  of  that. 

Senator  MURKOWSKI.  You  didn't  have  any  knowledge  of  that? 

Mr.  Dover.  No,  sir. 

Senator  MURKOWSKI.  Mr.  Thrash,  I  wonder  if  you  could  tell  us 
a  little  about  your  dealings  then  with  Mr.  Fitzhugh. 

Mr.  Thrash.  I  am  not  sure  I  have  ever  had  any  dealings  with 
Mr.  Fitzhugh. 

Senator  MURKOWSKI.  I  understood  Mr.  Dover  to  indicate  in  his 
remarks  that  you  represented 

Mr.  Dover.  No,  Senator,  maybe  I  misspoke  or  perhaps  you  mis- 
understood. Mr.  Thrash  represented  Madison  in  this  IDC  trans- 
action, and  I  spoke  to  him  in  that  context. 

Senator  MURKOWSKI.  Because  I  had  asked  you  if  Mr.  Fitzhugh, 
if  you  had  any  dealings  and  you  said  no,  and  I  think  you  made  a 
reference  to  Mr.  Thrash  as  having  had  the  dealings  with  Fitzhugh? 

Mr.  Dover.  No,  I  meant  to  say,  if  I  did  not  say,  I  meant  to  say, 
I  did  not  have  any  dealings  with  Mr.  Fitzhugh.  I  did  have  dealings 
with  Mr.  Thrash. 

Senator  MURKOWSKI.  Did  it  involve  any  of  the  transfer  of  land 
from  IDC — what  is  it,  IDC  to  Madison? 

Mr.  Dover.  That's  all  it  involved. 

Senator  MURKOWSKI.  You  have  responded,  Mr.  Thrash,  saying 
you  had  no  dealings  with  Mr.  Fitzhugh? 

Mr.  Thrash.  That's  correct. 

Senator  Murkowski.  Mr.  Donovan,  did  you  have  an  occasion  on 
behalf 

Mr.  Donovan.  No,  sir. 

Senator  Murkowski.  Who  did  in  the  law  firm? 

Mr.  Thrash.  I  am  not  sure  that  anyone  did.  Senator. 

Senator  Murkowski.  Well,  you  represented  Madison- 


Mr.  Thrash.  On  some  isolated  transactions  that  did  not 

Senator  Murkowski.  There  was  the  preparation  of  a  22-acre  par- 
cel that  was  done  by  one  of  your  partners  or  associates.  That's  been 
in  evidence  before  the  Committee  for  some  time,  plus  certain  bill- 
ing records. 

Mr.  Thrash.  Senator,  I  don't  know  what  you  are  talking  about. 

Senator  MURKOWSKI.  That  was  an  exhibit.  Maybe  we  can  put  the 
exhibit  up. 

Mr.  Thrash.  Senator,  I  just  don't  understand  what  you  are  talk- 
ing about. 

Senator  Murkowski.  I'm  not  going  to  pursue  that,  but  it  was  an 
issue  that  was  brought  up  before,  and  I  think  we've  fairly  well  ex- 
ercised the  questionable  status  of  it,  but  it  seems  to  me  that,  you 
know,  as  we  look  at  the  law  firm,  I  assume  you  would  agree  that 
any  lawyer  of  Rose  would  know  that  it  was  fraudulent  to  utilize  a 
straw  man  in  an  attempt  to  circumventing  Federal  law? 

Mr.  Thrash.  I  would  think  so,  yes,  sir. 

Senator  Murkowski.  I  assume  that  you're  aware  that  this  Com- 
mittee heard  testimony  yesterday  from  the  Home  Loan  Bank  Board 
that  described  the  corruption  of  the  land  transactions  of  Madison 
as  being,  I  think  they  used  the  word  "obvious." 

Mr.  Thrash.  Senator,  I  did  not  see  those.  I  have  not  kept  up 
with  that. 
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Senator  MURKOWSKI.  And  are  you  aware  that  the  testimony  was 
heard  from  the  Home  Loan  Bank  Board  examiners  that  said  that 
Seth  Ward  was  clearly  a  straw  man? 

Mr.  Thrash.  No,  sir. 

Senator  MURKOWSKI.  Are  you  aware  that  one  of  your  associates 
in  the  law  firm  billed  eight  phone  calls  to  that  same  straw  man? 

Mr.  Thrash.  I  am  aware  of  the  billing  records  that  have  been 
produced,  yes,  sir. 

Senator  MuRKOWSKi.  I  have  no  further  questions. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Mr.  Thrash,  do  you  have  any  recollection  as  to  who 
was  the  person  who  first  asked  you  to  work  on  the  IDC  trans- 
action? 

Mr.  Thrash.  Again,  I  do  not  recall. 

Mr.  Giuffra.  Now,  you  had  just  made  partner  in  August  1985, 
so  normally  you  would  keep  the  billing  partner  apprised  as  to  the 
matter;  right? 

Mr.  Thrash.  I  don't  think  so,  on  that  particular  transaction.  I 
think  I  was  the  responsible 

Mr.  Giuffra.  Were  you  the  billing  partner? 

Mr.  Thrash.  No,  sir. 

Mr.  Giuffra.  Do  you  know  who  the  billing  partner  was? 

Mr.  Thrash.  I  don't  think  I  knew  at  that  time. 

Mr.  Giuffra.  Did  you  later  learn  it  was  Mrs.  Clinton? 

Mr.  Thrash.  I  have  learned  in  preparing  for  these  hearings  that 
Mrs.  Clinton  was  the  billing  partner  on  that  file. 

Mr.  Giuffra.  But  you  do  not  know  who  asked  you  to  first  work 
on  this  transaction? 

Mr.  Thrash.  That's  correct. 

Mr.  Giuffra.  Could  we  put  up  on  the  Elmo  the  New  Client  Mas- 
ter Form?  You  have  a  copy  of  this  before  you? 

Mr.  Thrash.  I  can  see  it  on  the  screen. 

Mr.  Giuffra.  Have  you  seen  this  document  before,  sir? 

Mr.  Thrash.  Yes,  sir.  It  was  shown  to  me  back  in  December. 

Mr.  Giuffra.  And  this  is  a  form  that  the  Rose  Law  Firm  used 
during  this  period  when  you  opened  up  a  new  matter;  right? 

Mr.  Thrash.  Yes,  sir,  I  believe  that's  correct. 

Mr.  Giuffra.  In  this  particular  case  the  new  matter  is  matter  5, 
IDC;  right? 

Mr.  Thrash.  That's  correct. 

Mr.  Giuffra.  The  client  is  Madison  Guaranty;  right? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Giuffra.  The  billing  attorney  is  No.  42? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Giuffra.  Am  I  correct  that  at  the  Rose  Law  Firm  different 
attorneys  received  different  numbers? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Giuffra.  Who  was  billing  attorney  No.  42  in  August  1985? 

Mr.  Thrash.  At  the  time  I  first  saw  this,  I  did  not  know  who  No. 
42  was.  I  have  since  learned  that  that  was  Mr.  Hubbell. 

Mr.  Giuffra.  So  Webb  Hubbell  was  the  person  who  opened  up 
the  IDC  matter  at  the  Rose  Law  Firm;  right? 

Mr.  Thrash.  He  was  probably  the  one  that  prepared  the  New 
Client  Master  Form  and  put  it  into  the  system,  yes,  sir. 
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Mr.  GlUFFRA.  You  started  working  on  this  transaction  about  4 
days — ^you  started  working  on  August  6;  right? 

Mr.  Thrash.  Yes. 

Mr.  GiUFFRA.  Mr.  Hubbell  prepares  this  document  on  August  2. 

Mr.  Thrash.  Again,  I  don't  know  that  Mr.  Hubbell  prepared  this 
document. 

Mr.  GlUFFRA.  But  it  has  his  number  right  there.  It  says  billing 
attorney  No.  42.  That's  Mr.  Hubbell;  correct? 

Mr.  Thrash.  That's  correct. 

Mr.  GlUFFRA.  So  4  days  before  you  start  work,  Mr.  Hubbell  is 
setting  this  thing  up  and  getting  the  wheels  in  motion  at  the  firm, 
right,  so  you  can  work  on  this  matter? 

Mr.  Thrash.  This  was  an  internal  document  where  it  showed 
that  we  were  creating  an  account  to  place  our  billings  into,  and 
whoever  prepared  it  put  the  billing  attorney  as  No.  42,  which  is 
Webb  Hubbell.  The  actual  billing  attorney  was  Mrs.  Clinton.  She 
was  the  one  that  actually  sent  the  bills  out.  I  don't  know  if  that 
was  a  mistake  done  by  the  billing  department  but  No.  42  was 
Webb  Hubbell  but  the  actual  billing  was  done  by  Mrs.  Clinton. 

Mr.  GlUFFRA.  Do  you  have  any  knowledge  of  any  work  that  Mr. 
Hubbell  did  with  regard  to  the  IDC  matter? 

Mr.  Thrash.  No,  sir. 

Mr.  GlUFFRA.  Mr.  Donovan,  do  you? 

Mr.  Donovan.  No,  sir. 

Mr.  GlUFFRA.  But  you  know  that  he,  in  fact,  did  some  work  on 
the  IDC  matter? 

Mr.  Donovan.  I  do  not  know  that. 

Mr.  GlUFFRA.  The  billing  records  reflect  that  he  did  do  some 
work  related  to  the  IDC  matter;  right? 

Mr.  Donovan.  If  they're  in  there 

Mr.  GlUFFRA.  Telephone  calls  with  Mrs.  Clinton? 

Mr.  Donovan.  As  I  said  before,  the  billing  records  are  the  best 
evidence  of  who  did  what  on  the  IDC  matter. 

Mr.  GlUFFRA.  And  they  reflect  that  Mr.  Hubbell  did  do  some 
work  on  the  IDC  matter? 

Mr.  Thrash.  On  the  transaction  that  I  worked  on,  Mr.  Hubbell 
was  not  involved. 

Mr.  GlUFFRA.  Insofar  as  you  know,  the  narrow  part  you  dealt 
with? 

Mr.  Thrash.  That's  correct,  he  was  not  involved  in  that. 

Mr.  GlUFFRA.  But  he  may  have  been  involved  in  other  things, 
and  in  fact  the  Pillsbury  firm,  there's  a  September  24th  agreement 
which  we  can  put  up,  and  this  is  an  arrangement  between — can  we 
have  that  up,  the  September  24  agreement?  This  is  a  document 
that  was  prepared  indicating  the  agreement  between  Mr.  Ward  and 
Mr.  McDougal  with  regard  to  the  IDC  property,  and  the  Pillsbury 
Report  at  page  67  states,  "That  a  reasonable  inference  from  the 
evidence  is  that  Mr.  Ward  prepared  this  agreement  in  consultation 
with  Mr.  Hubbell."  Are  you  aware  of  that  statement  in  the  Pills- 
bury Report? 

Mr.  Thrash.  Yes,  sir,  I  have  read  that. 

Mr.  GlUFFRA.  Just  one  last  thing.  Mr.  Thrash,  did  you  know  in 
1985  and  1986  when  you  were  representing  Madison  Guaranty, 
that  Mrs.  Clinton  was  a  business  partner  of  Jim  McDougal? 
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Mr.  Thrash.  No,  sir,  I  don't  think  I  did. 

Mr.  GlUFFRA.  When  did  you  learn  of  the  Whitewater  investment? 

Mr.  Thrash.  I  would  have  learned  about  it  during  the  1990's 
when  it  was  picked  up  by  the  media. 

Mr.  GlUFFRA.  So  in  1992  during  the  Presidential  Campaign? 

Mr.  Thrash.  That's  probably  correct. 

Mr.  GlUFFRA.  Mr.  Donovan,  when  you  started  doing  work  on  the 
Madison  Guaranty  matters  in  1985  and  1986,  did  you  know  that 
Mrs.  Clinton  was  a  business  partner  with  Jim  McDougal? 

Mr.  Donovan.  No. 

Mr.  GlUFFRA.  When  did  you  learn  that  Mrs.  Clinton  was  a  busi- 
ness partner  with  Jim  McDougal  and  the  Whitewater  investment? 

Mr.  Donovan.  It  would  have  been  during  the  campaign. 

Mr.  GlUFFRA.  Now,  Jim  McDougal  was  the  owner  of  Madison 
Guaranty;  correct? 

Mr.  Donovan.  I  think  he — ^yes. 

Mr.  GlUFFRA.  Mr.  Thrash,  you  were  aware  that  Mr.  McDougal 
owned  Madison  Guaranty;  right? 

Mr.  Thrash.  Yes,  sir. 

Mr.  GlUFFRA.  Should  Mrs.  Clinton  have  disclosed  to  her  partners 
at  the  Rose  Law  Firm  that  she  was  a  business  partner  of  a  firm 
client,  i.e.,  Mr.  McDougal? 

Mr.  Thrash.  I  don't  believe  that  was  a  policy  requirement  that 
she  do  so. 

Mr.  GlUFFRA.  You  don't  think  she  had  any  obligation  to  disclose 
to  her  partners  that  she  was  in  business  with  a  firm  client? 

Mr.  Thrash.  No,  sir. 

Mr.  GlUFFRA.  No  obligation  whatsoever? 

Mr.  Thrash.  No,  sir,  I  don't  think  so. 

Mr.  GlUFFRA.  Mr.  Donovan,  you  don't  believe  Mrs.  Clinton  had 
any  obligation  to  disclose  the  fact  that  she  was  a  business  partner 
with  a  firm  client  to  her  partners  at  the  Rose  Law  Firm? 

Mr.  Donovan.  Pursuant  to?  Do  you  have  a  rule,  a  model  rule  of 
professional  conduct  that  you're  referring  to?  I  know  of  no  rule  of 
professional  conduct  which  would  have  required  her  to  do  that. 

Mr.  GlUFFRA.  So  there  was  no  Rose  policy  with  regard  to  the 
intermingling  of  business  relationships  between  lawyers  at  the  firm 
and  clients? 

Mr.  Donovan.  I  am  unaware  of  any  Rose  policy  to  that  effect  at 
that  time. 

Mr.  Thrash.  Could  I  respond  to  that?  We  did  have  a  policy  that 
dealt  with  being  a  director  or  an  officer  of  a  corporate  client,  but 
not  in  entering  into  business  dealings  with  an  owner  of  a  particular 
corporate  client. 

Mr.  Chertoff.  Let  me  try  this  on  you,  Mr.  Donovan.  How  does 
it  strike  you  to  have — your  client  when  it  was  Madison  Guaranty 
Savings  &  Loan  was  the  savings  and  loan;  right? 

Mr.  Donovan.  Correct. 

Mr.  Chertoff.  It  wasn't  Mr.  McDougal  personally? 

Mr.  Donovan.  Correct. 

Mr.  Chertoff.  In  fact,  it  would  have  been  your  obligation  and 
a  lot  of  law  firms  to  learn  this  lesson  very  painfully  in  the  late 
1980's  and  early  1990's,  it  would  have  been  your  obligation  or  the 
obligation  of  any  partner  in  the  firm  if  they  became  aware  of  any- 
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thing  irregular,  to  bring  it  to  the  attention  of  the  board  of  directors 
or  perhaps  others  within  the  savings  and  loan  government  struc- 
ture; right? 

Mr.  Donovan.  I'm  aware  of  that  rule  of  law. 

Mr.  Chertoff.  Now,  you  don't  see  a  problem  where  one  of  the 
partners  in  the  firm  has  a  separate  business  relationship  with  a 
guy  who  owns  most  of  the  stock  of  the  company  where  you  have 
not  only  a  personal  relationship  but  one  in  which  you've  a  separate 
partnership? 

Mr.  Donovan.  That  was  not  my  testimony.  My  testimony  was 
that  I  am  unaware  of  any  model  rule  of  professional  responsibility 
which  would  require  a  lawyer  to  disclose  a  business  relationship 
with  a  client. 

Mr.  Chertoff.  Do  you  know  what  a  fiduciary  is? 

Mr.  Donovan.  Yes. 

Mr.  Chertoff.  A  fiduciary  is  someone,  it  is  a  partnership  or  an 
officer  in  a  corporation,  someone  who  owes  the  utmost  obligation  of 
loyalty.  That's  a  fiduciary. 

Mr.  Donovan.  Something  above  a  reasonable  care,  yes. 

Mr.  Chertoff.  Your  law  firm  were  fiduciaries  of  the  savings  and 
loan;  right? 

Mr.  Donovan.  I  understand  that  rule  of  law,  Mr.  Chertoff. 

Mr.  Chertoff.  There's  also  a  rule  of  law  that  Mrs.  Clinton  as 
a  partner  with  Mr.  McDougal  in  a  private  venture,  they  were  fidu- 
ciaries with  each  other,  right,  because  they  were  partners?  That's 
an  old  and  very  well  known 

Mr.  Donovan.  I  suppose  so. 

Mr.  Chertoff.  That's  a  well  known  rule  of  law;  right? 

Mr.  Donovan.  Sure. 

Mr.  Chertoff.  If  you  had  a  situation  where  Mr.  McDougal  had 
a  problem  or  had  done  something  wrong  in  connection  with  a  sav- 
ings and  loan,  which  shocking  as  it  may  seem  evidently  turns  out 
to  have  been  the  case,  there  could  very  well  be  a  conflict  between 
Mrs.  Clinton's  obligation  as  a  fiduciary  to  the  savings  and  loan  and 
her  obligation  as  a  fiduciary  to  her  partner,  as  well  as  her  financial 
relationship  with  her  partner,  particularly  if  somehow  that  part- 
nership were  tied  up  with  a  savings  and  loan,  say,  by  getting 
money  from  the  savings  and  loan  or  supposing,  for  example,  money 
was  coming  from  the  savings  and  loan  or  accounts  at  the  savings 
and  loan  was  paying  off  debts  that  had  been  accrued  in  the  private 
partnership.  I  mean,  you  can  see  all  kinds  of  conflicts  and  con- 
tradictions between  fiduciary  duties  that  could  arise  in  that  situa- 
tion; right? 

Mr.  Donovan.  Mr.  Chertoff,  you  could  speculate,  which  is  all 
that  is.  It  is  bald  speculation.  My  point  was  you  can  point  to  no 
model  rule  of  professional  conduct  which  required  Mrs.  Clinton  to 
disclose  her  business  relationship  with  a  client,  with  a  principal  of 
a  client.  It  doesn't  exist. 

Mr.  Chertoff.  Now  were  you  aware  that  there  was  a  time  that 
a  memo  went  around  in  1988  asking  specifically  in  connection  with 
proposed  representation  of  the  Federal  Savings  &  Loan  Insurance 
Corporation 

Mr.  Donovan.  Yes,  sir. 
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Mr.  Chertoff.  — to  have  the  disclosure  of  all  relationships  with 
principals  at  Madison? 

Mr.  Donovan.  I'm  aware  of  that. 

Mr.  Chertoff.  Do  you  know  whether  Mrs.  Clinton  disclosed  her 
relationship  at  that  time? 

Mr.  Donovan.  She  may  very  well  have.  I  don't  know  whether  she 
did  or  not. 

Mr.  Chertoff.  Would  it  surprise  you  to  hear  that,  I  believe,  Mr. 
Clark  who  was  here  wasn't  aware  of  any  such  disclosure? 

Mr.  Donovan.  As  I  recall  what  Mr.  Clark  said  was  that  we  don't 
have  any  written  response  to  that  memorandum.  It  could 

Mr.  Chertoff.  Will  you  agree  with  me  at  least  that  when  that 
memo  came  around,  she  should  have  disclosed  it? 

Mr.  Donovan.  Sure. 

Mr.  Chertoff.  Thank  you. 

Mr.  Donovan.  There's  no  evidence  that  she  did  not. 

Mr.  Chertoff.  Is  there  a  written  record  of  her  having  done  so? 

Mr.  Donovan.  No  written  record. 

Mr.  Chertoff.  And  you  didn't  know  in  1988? 

Mr.  Donovan.  I  did  not  know. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Mr.  Thrash  and  Mr.  Dover,  in  fairness  to  you,  I  simply  want  to 
quote  a  paragraph  from  the  report  on  the  representation  of  Madi- 
son Guaranty  Savings  &  Loan  by  the  Rose  Law  Firm,  which  was 
prepared  for  the  Resolution  Trust  Corporation  by  Pillsbury  Madi- 
son &  Sutro,  San  Francisco  law  firm.  And  it  says: 

The  documents  that  Darrell  Dover  and  the  Rose  Law  Firm  have  produced  do  not 
deal  at  all  directly  with  the  arrangements  between  Ward  and  Madison  Financial. 
The  deeds  mention  both  buyers,  the  purchase  agreement  mentions  S&L's,  but  some- 
one who  saw  only  these  documents  would  not  have  noticed  of  the  arrangements  be- 
tween Ward  and  Madison  Financial,  much  less  responsibility  for  their  creation. 

Now  that  was  the  situation  as  both  of  you  understood  it;  is  that 
correct,  when  you  went  into  this  closing? 

Mr.  Thrash.  Yes,  sir. 

Mr.  Dover.  That's  correct.  Senator. 

Senator  Sarbanes.  Thank  you. 

Mr.  Dover.  Thank  you  for  that. 

The  Chairman.  Mr.  Thrash,  there  was  an  option  as  it  related  to 
the  manner  in  which  these  properties  could  be  transferred,  is  that 
not  true,  the  option  as  it  related  between  Madison  and  Mr.  Ward? 

Mr.  Thrash.  There  was  an  option  that  we  discussed  earlier 
today,  yes,  sir. 

The  Chairman.  Right.  Who  prepared  that  option? 

Mr.  Thrash.  I  did  not  prepare  it.  I  don't  know.  The  billing  rec- 
ords seem  to  indicate  Mrs.  Clinton  may  have  prepared  it. 

The  Chairman.  So  Mrs.  Clinton  obviously  had  knowledge  of  this 
relationship,  this  ability  to  exercise  this  transfer,  and  that's  prior 
to  the  closing,  isn't  it? 

Mr.  Thrash.  That  was  subsequent  to  the  closing  by  approxi- 
mately 6  or  8  months  or  a  year,  I  believe. 

The  Chairman.  Now  let  me  ask  you  this.  You  go  to  the  closing 
you  didn't  even  know  Seth  Ward  was  going  to  be  there? 
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Mr.  Thrash.  Again,  Senator,  I  told  you,  I  don't  recall  the  closing 
but  I  would  have  assumed  he  would  have  been  there,  yes,  sir. 

The  Chairman.  Why  would  you  assume  that? 

Mr.  Thrash.  He  was  the  representative  of  Madison. 

The  Chairman.  Weren't  there  two  deeds  at  that  point  in  time? 

Mr.  Thrash.  Yes,  sir. 

The  Chairman.  All  right.  Did  one  of  those  deeds  split  off  the 
property  and  gave  him  a  piece  of  that  property? 

Mr.  Thrash.  That  is  correct.  He  was  a  purchaser  of  part  of  the 
property. 

The  Chairman.  You  didn't  ask  your  client,  Mr.  McDougal  or 
Madison,  what  this  involved?  You  just  saw  two  deeds  and  you 
didn't  know  an3rthing  else? 

Mr.  Thrash.  I  knew  that  Madison  was  acquiring  the  property 
and  that  they  had  cut  a  business  deal  to  allow  Mr.  Ward  to  acquire 
part  of  the  property,  and  that's  what  we  were  doing  there  today. 

The  Chairman.  You  knew  that  Mr.  Ward  at  that  time  was  an 
employee  of  the  bank? 

Mr.  Thrash.  That  is  correct.  Or  he  was  an  employee  of  Madison 
Financial  Corporation. 

The  Chairman.  Yes,  a  subsidiary  of  the  bank. 

Mr.  Thrash.  Yes,  sir. 

The  Chairman.  You  had  no  knowledge  whatsoever  as  it  related 
to  how  this  transaction  took  place?  You  didn't  know,  for  example, 
that  he  was  getting  paid  a  commission  to  bring  this  about  and  that 
he  was  going  to  have  this  loan  agreement  that  made  it  possible  for 
him  to  buy  this? 

Mr.  Thrash.  No,  sir,  I  did  not. 

The  Chairman.  You  see,  again,  you  have  a  situation  where  you 
are  not  talking  about  just  a  stranger  showing  up  there.  You  are 
talking  about  Mr.  Hubbell,  who  was  the  senior  partner,  his  father- 
in-law.  He  shows  up  there. 

You  have  an  option  agreement  which  comes  into  play  which  is 
prepared  by  a  member  of  your  firm.  You  have  a  whole  system  here 
which  leaves  unaccounted  for  some  14^2  hours,  almost  half  the  bill- 
ing time  totally  unaccounted  for. 

You  have  Seth  Ward  saying,  Mrs.  Clinton  did  not  talk  to  me 
about  the  very  matters  that  some  would  suggest  that  possibly  she 
did,  Mr.  Donovan  said  he  speculated. 

You  have  totally  unaccounted  for  this  time,  and  yet  you  do  have 
this  transaction  and  it  does  appear  that  Mr.  Hubbell  was  involved, 
and  certainly  his  father-in-law.  I  say  it  appears  as  a  result  of  this 
client  form,  which  is  the  New  Matter  Master  Form.  We're  not  talk- 
ing about  an  isolated  incident  or  a  coincidence,  are  we,  that  it 
would  be  Mr.  Hubbell's  name  who  appears  on  this,  and  again  Seth 
Ward  is  Mr.  Hubbell's  father-in-law. 

Mr.  Thrash.  Senator,  it  could  be  an  error  because  the  actual  bill- 
ing was  done  by  Mrs.  Clinton. 

The  Chairman.  Oh,  I  understand  that,  I  understand  that. 

Mr.  Thrash.  So  I  don't  know. 

The  Chairman.  I  have  to  tell  you  that — and  by  the  way,  nobody 
has  ever  heard  of  Castle  Grande,  no  one  ever  heard  of  Castle 
Grande.  I  mean,  even  when  we  find  billing  records  that  have  CG, 
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at  one  point  they  were  going  to  suggest  it  was  a  possible  partner's 
name,  that's  the  kind  of  thing  that  raises  very  real  questions. 

Mr.  Thrash.  Can  I  comment  on  that? 

The  Chairman.  Sure. 

Mr.  Thrash.  The  CG  that  you  were  referring  to  was  what  was 
clarified  earlier  today,  which  was  the  accounting  record  of  Madison 
Guaranty,  not  a  billing  record  of  the  Rose  Law  Firm. 

The  Chairman.  Well,  again,  and  I  would  just  point  out  that  the 
Sutro  people  did  not  have  these  billing  records  when  they  came  to 
their  conclusion,  and  I  have  to  suggest  to  you  that  as  it  relates  to 
Mr.  Ward  and  his  participation,  the  facts  are  pretty  clear,  it  was 
an  absolute  total  sham  transaction,  absolutely.  He  was  a  straw 
man,  it  was  part  and  parcel  of  the  total  corrupt  manner  in  which 
Madison  was  operated,  and  there  is  no  doubt  about  that.  There  is 
no  doubt  that  was  a  pyramid  scheme  in  which  the  taxpayers  even- 
tually wound  up  paying  off  all  of  those  obligations.  That's  what  the 
record  shows,  quite  clearly.  It's  not  one  fictitious  employee  who  was 
used,  it's  not  one  time  but  it's  a  pattern,  repeatedly,  over  and  over 
and  over;  and  that's  the  record.  That's  why  we  have  some  difficulty. 

Mr.  Chertoff,  do  you  have  any  follow-up  questions? 

Mr.  GlUFFRA.  We  just  have  one  more. 

The  Chairman.  Go  ahead. 

Mr.  GiUFFRA.  Mr.  Donovan,  during  the  1992  Presidential  Cam- 
paign, were  you  contacted  by  Mr.  Foster  or  Mr.  Hubbell  about  the 
files  that  you  had  with  regard  to  Madison  Guaranty? 

Mr.  Donovan.  No. 

Mr.  GlUFFRA.  Mr.  Thrash,  were  you  contacted  by  Mr.  Hubbell  or 
Mr.  Foster  with  regard  to  the  files  you  maintained  with  regard  to 
Madison  Guaranty? 

Mr.  Thrash.  No,  sir,  I  was  not. 

Mr.  GlUFFRA.  Were  you  contacted  by  anyone  at  the  Rose  Law 
Firm  during  the  1992  Presidential  Campaign  about  your  Madison 
Guaranty  files? 

Mr.  Thrash.  No,  sir. 

Mr.  GlUFFRA.  Mr.  Donovan,  by  anyone? 

Mr.  Donovan.  No,  sir. 

The  Chairman.  We  have  no  further  questions. 

Senator  Sarbanes.  I  have  some,  Mr.  Chairman,  in  light  of  the 
questioning  which  you  just  put  to  the  witnesses. 

Mr.  Thrash,  what  was 

The  Chairman.  You  can't  help  but  being  personal,  can  you? 

Senator  Sarbanes.  I  think  it's  important — no,  I'm  going  to  get 
into  this  Castle  Grande  and  this  billing. 

The  Chairman.  You  have  the  ability  of  getting  into  any  matter 
you  want  but  it's  not  necessary  to  refer  to  another  Senator.  Go  to 
the  specific  facts  and  ask  them,  but  you  have  a  habit  of  doing  that, 
and  I  tell  you,  I  don't  think  that's  good. 

Senator  Sarbanes.  Well,  I  think  it  becomes  very  relevant  when 
you  get  the  kind  of  misinformation  that's  been  laid  out  in  this  ques- 
tioning. Now 

The  Chairman.  I  can  only  suggest  to  you  that's  why  some  of  your 
colleagues  respond  to  you  in  the  manner  in  which  they  do,  because 
you  personalize,  whether  they  have  given  a  certain  characterization 
that  you  don't  agree  with,  you  have  every  right  to  point  it  out  and 
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point  out  inconsistencies,  but  I  don't  think  it  behooves  us  to  spell 
out  someone  else's  name. 

Senator  Sarbanes.  If  you  think  it's  being  unfairly  personalized 
after  I  lay  it  out,  I  will  be  happy  to  discuss  it  with  you. 

Mr.  Thrash,  Chairman  D'Amato  put  to  you  the  question  of  the 
option.  We  had  been  discussing  this  quote  from  the  Pillsbury  Re- 
port with  respect  to  the  closing.  What  was  the  date  of  the  closing? 

Mr.  Thrash.  October  4,  1985. 

Senator  Sarbanes.  October  4,  1985.  Now,  my  records  show  that 
the  option  agreement  was  May  1,  1986. 

Mr.  Thrash.  That  is  my  recollection  of  the  document,  too,  Sen- 
ator Sarbanes. 

Senator  Sarbanes.  That  would  have  been  7  months  later? 

Mr.  Thrash.  Yes,  sir. 

Senator  Sarbanes.  So  knowledge  about  the  option  agreement 
was  not  possible  at  the  time  you  went  to  the  closing? 

Mr.  Thrash.  No,  sir. 

Senator  Sarbanes.  Let  me  turn  to  this  billing  record  which  the 
Chairman  brought  up  again,  because  we  had  a  big  to-do  about  it 
here  the  day  that  Mr.  Clark  was  here  and  about  these  initials  CG 
and  the  assertion  that  that  represented  Castle  Grande.  I  have  to 
say  to  you,  at  the  time,  I  mean,  I  can  understand  someone  making 
that  assertion  so  I  want  to  say  that  in  all  fairness  to  the  Chairman. 
We  had  this  billing  record  here  in  front  of  us,  these  initials  CG 
were  there,  Mr.  Clark  was  then  testifying,  as  I  recall,  and  the 
Chairman  sort  of  went  at  him  pretty  hard  that  this  really  rep- 
resented Castle  Grande,  some  possibility  had  been  raised  that  it 
might  represent  the  initials  of  another  lawyer  in  the  firm. 

Mr.  Clark  was  asked,  is  there  a  lawyer  there  that  has  the  initials 
CG,  the  answer  was  yes  but  then  he  was  asked  well,  did  he  do  any 
work  on  this,  and  the  answer  was  he  didn't  think  so. 

In  any  event,  I'm  prompted  to  this  because  of  bringing  it  back, 
which  just  occurred,  we  received  a  letter  from  Mr.  Clark  today,  and 
I  just  want  to  quote  from  that  letter.  This  is  to  Chairman  D'Amato 
and  myself: 

Dxiring  my  testimony  on  January  18,  1996,  I  was  asked  about  a  voucher,  a  copy 
of  which  is  attached. 

And  that's  this  document  here  [indicating]. 

I  was  asked,  "Now  this  is  a  Rose  Law  Firm  voucher,  am  I  right?"  And  I  answered, 
"That's  correct."  Now  that  I  have  had  the  time  to  review  this  document,  I  beUeve 
that  answer  was  incorrect.  I  had  not  seen  this  document  prior  to  it  being  shown  to 
me  during  my  testimony.  Though  I  did  not  recall  it  as  a  document  produced  by  Rose 
Law  Firm  to  the  Committee  or  to  any  of  the  other  investigators,  I  incorrectly  identi- 
fied the  voucher  as  a  Rose  Law  Firm  document  because  the  words  "Rose  Law  Firm" 
appear  at  the  bottom  of  the  document  and  because  the  question  suggested  this  is 
a  Rose  Law  Firm  voucher. 

After  reviewing  the  document  further,  it  appears  that  the  voucher  actually  was 
photocopied  while  laying  on  top  of  a  Rose  Law  Firm  invoice,  thus  creating  a  single 
paper  with  the  voucher  on  the  top  half  and  an  incomplete  copy  of  the  Rose  Law 
Firm  invoice  on  the  bottom  half  of  the  page. 

I  have  consulted  with  our  accounting  department  and  I  am  told  that  we  did  not 
use  documents  like  this  in  1985,  1986  as  we  do  not  today. 

Further,  the  face  of  the  document  says  Rose  Law  Firm,  1986  billing,  which  is  the 
type  of  entry  one  would  expect  by  the  client  and  not  by  the  firm.  Our  counsel's  con- 
versations with  the  Committee  staff  indicate  that  this  document  was  produced  to 
the  Committee  by  the  RTC.  I  believe  this  document  is  not  from  the  Rose  Law  Firm 
but  instead  probably  an  internal  docvmient  from  Madison  Guaranty  or  Madison  Fi- 
nancial. 
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Now,  Mr.  Chairman,  I  simply  make  this  observation.  As  I  indi- 
cated at  the  outset  of  this,  I  can  understand  the  approach,  the  Hne 
you  took  with  Mr.  Clark  with  respect  to  this  CG  on  this  document. 
I  do  not  understand  how  given  this  letter  which  came  to  us,  you 
could  repeat  that  assertion  here  today  unless  you  have  some  infor- 
mation that  I  don't  have,  which  in  effect  calls  into  question  the  ex- 
planation offered  in  this  letter. 

In  all  fairness,  I  don't  think  it's  fair  to  people  to  reassert  this  CG 
approach,  which  as  I  said  I  understood  how  it  was  done  the  other 
day,  I  mean,  I  looked  at  this  thing  and  wondered  about  it,  and  you 
threw  out  a  theory  or  advanced  a  theory  about  it.  But  now  we  have 
this  letter,  which  seems  to  me  a  plausible  explanation  on  its  face, 
and  in  any  event,  I  don't  understand  reasserting  the  theory  ad- 
vanced the  other  day  when  we  have  this  letter  before  us  here  this 
afternoon. 

The  Chairman.  Senator,  have  you  completed  your  observation? 

Senator  Sarbanes.  Yes. 

The  Chairman.  Senator,  let  me  say  that  I  would  think  you  might 
know  that  if  I  had  seen  that,  I  certainly  would  have  made  some 
reference  to  it.  That  letter  was  just  produced  today,  apparently 
handed  to  staff.  We  have  been  working  basically  round  the  clock. 

You  made  some  reference  to  this  letter  earlier,  but  the  fact  of  the 
matter  is  I  have  not  read  it,  I  have  not  seen  it,  and  I  think  that 
for  you  to  characterize  my  remarks  in  that  manner  are  just  not 
necessary.  So  had  you  said.  Senator,  I  have  this  letter,  it  just  came 
today,  this  offers  an  explanation.  That's  something  we  understand 
because  that  happens  all  the  time  here,  with  one  side  or  the  other. 
And  so  to  try  to  characterize  my  reference  to  something  that  I  re- 
call, and  that  was  the  Castle  Grande,  the  CG  which  was  taken  to 
be  Castle  Grande.  I  think  is  not  inappropriate  for  me  to  do. 

So  I  am  sorry  that  you  failed  to  realize  that  I  had  not  seen  this 
letter.  I  had  not  been  apprised  of  the  content  of  the  letter.  You  did 
make  reference  earlier  that  a  letter  came,  and  if  you  had  observed 
and  read  into  the  record  what  it  contained,  I  believe  I  said  put  the 
letter  into  the  record,  but  we  did  not  go  through  the  contents  of  the 
letter.  I  don't  think 

Senator  Sarbanes.  Mr.  Chairman,  Mr.  Thrash  was  asked  about 
it  earlier. 

The  Chairman.  Look,  look.  I  listened  to  you,  I  don't  interrupt  you 
but  you  can't  help  yourself,  it's  bigger  than  you.  Everyone  has  a 
right  to  make  his  observation.  I  listened  to  you  make  what  I  con- 
sidered to  be  outlandish,  inappropriate  comments,  and  I  withhold. 
It  seems  to  me  that  you  should  attempt  to  control  yourself  a  little. 

Now,  I  want  to  make  a  point  here,  because  there's  been  so  much 
made  about  the  Sutro  report.  The  Sutro  report  was  made  without 
the  benefit  of  having  available  these  billing  records.  It  was  com- 
pleted and,  I  think,  submitted  December  31st.  These  records,  we 
understand,  appeared  for  the  first  time  or  publicly  acknowledged 
that  they  were  found  on  January  4th  by  Mrs.  Huber,  and  we  all 
know  how  she  said  she  found  them  back  in  the  personal  residence 
back  in  August,  brought  them  downstairs  in  a  box  in  her  office,  and 
then  on  January  4th  came  upon  them,  called  the  Clintons'  attor- 
ney, called  her  own  attorney,  and  I  believe  they  were  made  avail- 
able, copies  were  made  available  on  the  5th.  So  they  did  not  have 
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the  records,  which  do  raise  some  very  interesting  and  very  impor- 
tant points  as  it  relates  to  the  bilUngs,  et  cetera.  The  fact  is  that 
matter  will  have  to  be  reviewed. 

Notwithstanding  that,  I  want  to  thank  the  witnesses  today.  I 
would  also  note  that  we  have  been  in  session,  with  the  exception 
of  a  45-minute  break  that  we  took,  from  10  a.m.  until  6:30  p.m.  I 
make  that  observation  because  this  Committee  is  working  hard, 
and  I  don't  know  if  the  Minority  side  would  like  to  put  another  wit- 
ness on  or  another  panel  following  this  one.  I  mean 

Senator  Sarbanes.  The  answer  to  that  is  we  would,  Mr.  Chair- 
man, as  I  indicated  to  you. 

The  Chairman.  Well,  I  think  that  that's  really  going  well  beyond 
what  is  reasonable,  to  start  at  10  a.m.  and  to  finish  up  at  6:30  p.m. 
on  a  day  when  we  have  no  votes,  which  makes  that  possible  or  at 
least  more — we  could  get  more  work  in  and  have  a  break  of  45 
minutes,  doesn't  seem  to  me  that  this  is  a  process  which  is  at- 
tempting to  slow  matters  down.  We  are  attempting  to  get  the  facts. 
I  want  to  thank  the  witnesses  for  coming  in,  I  want  to  thank  them 
for  their  patience,  and  I  want  to  thank  them  for  attempting  to  an- 
swer the  questions  to  the  best  of  their  ability. 

We  stand  in  recess  until  tomorrow  at  10  a.m. 

[Whereupon,  at  6:34  p.m.,  the  hearing  was  adjourned.] 

[Appendix  supplied  for  the  record  follows:] 
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i;liy  iiiviMuiMl   Willi  uhIiI  CHAN'I'ICE      .   lliol   we  will  fuicvei   waiiiiril  iiint  ilet^/iil  Ihe 


Yii.l   we  liHitliy  iiiviMuiMl   Willi  uiiiil  CRANIICE 
I  l\  tlie  uiiiil  laiiiU  nu'iiiial  "H  i  Inliiu  wliiitever. 


All. I    wc,   lilt   CKANIOllS, 


for  Biiil   ill  riiini.li:i;iliiiii  i^f  llir  aai,!  aiiin  iif  iiiiiiiey,  ilii  liertliy  iclenae  iiiiil  relingillali  iiiiln  llie  enl.l 
CltANl  I'.l'''.  nil  .iiir  liijIiU  of  diiwei,  riiiluac  niiil  lioiiiealend  In  iiiitl   In  II15  Dili. I  liinib 

,7   -y      ,l„yof       0<-/r'.<^'^.^  .\'i-^^' 


wirtih:;;.'; 


I.iiii.Im  mill  seiil)  i.ii  IIiIm 


Pi  i-pai  ed     l.y  : 

Uii  V  is     111  /liiigli  ,     A  1  1  01  iiey 

P  .    0.     Ilox     1  5n  I 

l.ill  lo     Km  I;  ,     Al(     I  m)  1 


(1.1  y  of      0<-.'fr'.<^*:<< 
<;e  III -Ward  ^ 


;r^X. 


Madibon    linancial     Cor pora I i on  \ 

,    ,  (;|IAIII1'1R        ,  llie  receipt  of  whicli  la  licreliy  Bcldiowleilgeil.  lieieliylifjoiit 

bmguln,  eell  Rii.l  convey  iiiilo  llic  sulil  Gil AH'l'lCK.  .  .,  and  iinlo     .l.t? |,elrs  and 
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Bssigiie  fdicvei.  the  f.illowiiiK  limili  lying  ill      , fi.lj  f^sk  I Ciiiiiity,   Ailmnaig:  I 
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-ac'.scn  r'.NANC'.Ai.  cc  =  ?cf.at::n 


The  Scare  c:  Cirsc.crs  o:  ^.^c:son  r  :r.anc:a:  Ccrpcrsi-.cn 
.•ne:  on  S^ccember  12.  193;.  a:  1:00  p .  .u .  a:  :hs  o'cf-.ca  <= : 
lie-  anc  Main  Scrascs,  Li:;ia  Rock,  Ar'xar.sai.  ALL 
cirsciors  wera  presan:.  Tne  mmucas  of  :he  prev;cus 
meecirv?    were    read   and    approver    as    recorded. 

Chairman  McDcusal  incrocucec  :he  cirs:  order  cc  bes.:r.ess 
before  che  bcarc:  :r.e  purcr.ase  o:  approx-.aats '  ^  --- 
acres    :o; 


sicciie   heme    ceveioptnen: 


Tne  acreage,  lcca:ac  on  1^5 ch  S:ree:,  (near  Pra::  Rsac), 
is  :o  ce  ^rccosec  in  conjunciicn  wi;n  CascLe  Irxus:r:e£, 
s  ,T,cciie'hcr:e  manuf ac cur sr  .  The  es:i."na:ac  cos:  c:  :r.e 
Lane    is    approxinia :aiy    5cOC,CCC. 

;^.-.a-      a       Lenz'.nv      ciscussion.  :.-.e       Hoaro      v^.-.an  i.ticus  Lv 

acprovec  t.ne  purc.-asa  o:  -."is  caveLopmen:  '.o  ba  .^nc^*T.  a-: 
C^-s  -,  li   C  - aoc^'  Is  :a '.  2  s . 

Thar-      be.ns      no      :ur:r.ar      b'wsme--,  the      ;nea:i.-.2      -S; 

cC : cur-ac . 


.— .  4^  _  .  -t.a,  • 
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MEMO 


OeccMiboi-    12,     l')8') 


TO  ; 


nU)H: 


Dav/i  s    Fi  t  zhiigh 
J  i  III    Mcn(>44«^^  I 


Wfc       should      hdve    haij    S«jLh    dd«d  i\\d    building       to       hi^dison 

/Fiiidiicial       Corporacion    and    MFC  deed    it    to    you.  Is\Lhii 

/tl^c    way    it    was    httiulled?  '-^^ 

/       Jll/ss 


•I'O ; 


Kf(()M: 

I 


J  1  III    Mi;lioiiga  1 
Dav  IS    111  ilui£i\ 


Yes,     dlLhoii^li    nothing    has    heeii    recoidcd    yeL,     so  anything 

can    lie    clianucd.  No    value    was    set    Xxon\    Seth    to  MFC,    Vnd 

wfc       need       ^    Kclca^e    Heed     from    Che    savings       and  loan    \to 
,etli.  1 


DK/sS 


\\k     OOOO  79  I     J 
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Seth  Ward 
48    River    Ridge 
Little   RocJc,    ArJcansas 

September  24,  1985 


72207 


Mr.  Jamea  B.  McOougal,  President 
Madison  Fin&ncial  Corporation 
16th  and  Main  Streets  . 
Little  Roclc,  Arkansas   72201 

Dear  Mr.  McOougal: 

This  is  to  set  forth  our  agreement  concerning  the  property 
commonly  referred  to  as  all  the  land  owned  by  the  Industrial 
Development  Company  of  Little  Rock  and  certain  improvements 
thereon. 

On  or  about  the  13th  day  of  September,  1985,  Madison  Guaranty 
Savings  and  Loan  Association  agreed  to  acquire  all  of  the  Industrial 
Development  Company  of  Little  Rock's  property  except  the  grounds 
and  building  commonly  referred  to  as  the  Tlmex  Building.   In  the 
agreement  Madison  has  the  right  to  assign  its  rights  to  any 
entity  or  individual.   As  part  of  our  agreement,  I  have  agreed  to 
take  title  to  all  of  the  assets  of  the  aforementioned  property 
that  is  located  immediately  north  of  145t.h  Street,  the  water  and 
sewer  improvements ,  and  the  sewer  treatment  ponds ,  including  the 
one  located  south  of  14Sth  Street.   Madison  Guaranty  Savings  and 
Loan  Association  will  agree  to  lend  me  the  purchase  price  for 
this  property  secured  by  a  mortgage  of  those  parcels  and  the 
sewer  and  water  works.   Madison  Guaranty  will  pay  535,000.00  to 
me  to  have  an  option  for  at  least  270  days  from  the  date  of 
acqTiisition  to  purchase  the  property  from  me  at  any  time ,  in 
whole  or  in  part,  for  at  least  the  pro  rata  amount  of  the  note 
plus  all  accrued  interest;  except  one  parcel  described  as  follows: 


:  PLAINTIFF'S 
I    EXHIBIT   ^ 


Approximately  22  1/2  acres  located  and  referred  to 
as  the  Northeast  Quadrant  of  the  Interchange  of 
Highway  65  and  145th  Street.   More  specifically 
described  in  the  attached  legal  description  which  is 
a  part  of  this  agreement. 


It  is  the  intention  of  both  Madison  and  myself  to  attempt  to 
develop  all  the  property  acquired  from  I.D.C.  and  sell  it  as 
quickly  as  possible.   If  the  property  or  any  portion  thereof  is 
sold  during  the  270  day  period,  the  sale  price  will  be  mutually 
approved  by  me  and  Madison  Financial  Corporation.   The  proceeds 
of  the  sale  will  be  applied  toward  the  promissory  note,  less  a 
10%  sales  commission  to  be  paid  to  me.   At  Madison's  discretion. 


SWl-005 
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Mr.  Janes  G.  McDougal 
September  24,  198S 
Page  -2- 


any  particular  piece  of  property  may  be  deeded  back  to  Madison 
prior  to  the  execution  o£  a  sales  transaction. 

It  Is  also  agreed,  in  addition  to  the  salary  I  am  receiving 
from  Hadison  Financial  Corporation,  I  will  receive  10%  sales 
commission  on  all  property  sold,  regardless  who  sells  it,  except 
residential  property  that  will  be  located  south  of  14Sth  Street, 
in  which  case  I  will  receive  *\   ccsmaission  if  sold  by  any  other 
person. 

During  the  term  of  the  option  period,  all  of  the  net  revenues 
of  the  water  works  and  sewer  department  shall  be  forwarded 
directly  to  Madison  Guaranty  for  application  toward  the  note, 
unless  such  facilities  are  sold  sooner.   Hadison  Financial 
Corporation  will  also  be  responsible  for  all  taxes,  special 
assessments,  dues,  insurance  premiums,  etc.  during  the  period  of 
this  option. 

I  would  appreciate  your  acknowledging  and  agreeing  to  the 
terms  of  the  letter  of  agreement. 

Sincexely, 

^^ 

Seth  Ward  ^ 


lowledged  and  accepted: 


3  B .  McDougai , '  President 
Slson  Financial  Corporation 
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Based  upon  a  quick,  informal  survey  with  selected  membecs  of 


the  firm,,  we  have  had  either  to  withdraw  from  representation  of 

;   ^\  /    / 

present   clients   or   decline   representation   of   the   ?oll'owing 
prospective  CA^ients  due  to  our  representation  of  the  FSLIC:/ 


\   \ 


REDACTED 
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9.  Madison  Guaranty  Savings  and  Loan.  Due  to  our 
representation  of  FSLIC,  we  have  withdrawn  from  representation 
of  Madison,  which  had  been  a  previous  client  of  ours  generating 
estimateSl annual  fees  to  the  firm  of  approximately  ^40 ,  000 
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tae  EAST  pousTM  atna.t 
UTTLC   ROCK.   ARKAMSAS   72201 


PMOMK  isen  s7»-«ta< 
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UITTL::     33C<y     »=       722:i 


r+ci      46^ 


^i^it  ^-^^'l 


rtx&as  HAXZ  otcacs  pkTMis  to  ■«■■  ui«  nma  ir/ut  lo  /n-oAsaai^  -  «rTura  mis  rrua  wrrx  tou«  cmccx 


S3R  LJSAL  SiSVlCcS  Hi/lSSOED  THaOUS)"  JASUAPT  30/  KSi  ?Y 


'.   :•_: '*':■!> 


acviEw  covt?«:t  fra  sale;  tcLiPHCMe  cos-^cse-ke  vitm  ;?t-i  .i^r  a---;  z-^i^tzz 

COCt/'  3ASYI.  JOVcR*'  *'-T0»»  ?Owe»*  AT  BEACH  A3ST?4CT,  ?£i3T  a-CC?:,  »T0  5T  =  V: 

vA^e;  "Aic;  chanses  in  oocufE«Ts;  9Evi5w  changes  i.s  ag'Si'E.-it;  c:=?^f s'tsaEsc 

n  ALL  parties;  atteno  r.  o.  c.  bsaso  .meetinij;  psEPiq;  c:'?c^jti 

BfiCL'JTrO.SS;  »EVIEi.  TITLE  COP^ITtENT;  ATTiND  CLOSISC;  HtVIEV  aiUL  3  = 

Atsy5i-jc=s;  ■'5ETIVGS  wiTr.  sETH  aAso.-  50^  WILS04  A-^o  CHARLIE  c:q<;  'e;: 

•  IC.^ 

Cl  J.t»T    A?P^CV*LS/  PE^-ITSx  £TC.^  ABE  MECESS»^r  TO  Op  =  .^JT=  S£^£'  A  ■<  3  v 

•  T'" 

FiCTLlTIES;'  nULTIPLH  TELEPhCn?  CC  FE"?  E->C  £  S  wITm  STAT£  AWO  Cau'iTr  i5  =  \: 

r  S  ; 

'«H.-'0  iaCUT  'JTILITY  STATUi;  C  3»i  f  ;S  ?NC  £S  WITM  SET"  WA'D  P.-SAJaic:  PV^Ch: 

.£ 

F'C"^  ?SIC<'LII.E  ASC  PROPOSES  INDUSTRIAL  D  EV  c  L0P:*E'JT  Ch  ^ZTi:     ;  =  3E»=:- 

"•Tl 

STtr;  l;v;  lOViRSIlii  LiSUCa  'EP-ITS;  RESEARCH  AT  COUNTY  CLf"":  Cf'lZ-.     ■ 

'ir! 

ELJCTICS  CCrtlSSIOi;  TcLEPriONE  CC'.'f  E^JE'.C  E  3  WITH  £L£:t::v  CC-.'STlOs;   • 

NO^EPOUS  TELEPHONE  CO'.'f  f^lENCES  WITH  5»STL  OOV?' 

TOTAL    FOB    se;?vicis 


OISiU'SE^ENTS 


ote  coutTY   "K? 

XE90X    COPIES 


Dir  =  'J^S£'"E"<TS    TOTAL 


5ir  i?i  .5: 


SI  ;.^5 

■OT»,L     -"TTES 


?.35 

1i.53 


■  # 


CK.  #. 


DA 


ROSE    LAW    FIRM 


999 


J 

oa 

^ 

>» 

s-> 

fl 

Cd 

CO 

u 

X 

Cd 

1— 1 

© 

ti 

HH 

CO 

0 

Sm 
OJ 

h 

Mad 
Matt 

05 

0 

^ 

s 

CA 
0 

Actual 

Amount 

Billed 
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21.85  hours 
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HILLARY  CLINTON'S  IDC  BILLINGS 


DATE 

TIME  BILLED 

AMOUNT 

ACCOUNT  BILLED 

11/14/85 

.5  hours 

$   62.50 

GENERAL 

11/20/85 

1.0  hours 

$  125.00 

GENERAL 

11/26/85 

1.0  hours 

$  125.00 

STOCK  OFFERING 

12/4/85 

.5  hours 

$   62.50 

IDC 

12/6/85 

.3  hours 

$   37.50 

IDC 

12/10/85 

.5  hours 

$   62.50 

IDC 

12/11/85 

.5  hours 

$   62.50 

IDC 

12/19/85 

.5  hours 

$    62.50 

IDC 

12/20/85 

1.0  hours 

$  125.00 

IDC 

12/23/85 

1.0  hours 

$  125.00 

IDC 

12/24/85 

1.0  hours 

$  125.00 

IDC 

12/26/85 

.5  hours 

$    62.50 

LTD  PARTNERSHIP 

1/7/86 

1.0  hours 

$  125.00 

IDC 

1/14/86 

1.0  hours 

$  125.00 

IDC 

2/17/86 

.5  hours 

$    62.50 

IDC 

2/28/85 

.8  hours 

$  100.00 

IDC 

3/3/86 

.5  hours 

$   62.50 

IDC 

3/10/86 

.3  hours 

$    37.50 

IDC 

4/7/86 

.2  hours 

$   70.00 

IDC 

5/1/86 

2.0  hours 

$  280.00 

GENERAL 

6/10/86 

.4  hours 

$    56.00 

GENERAL 

SUBTOTAL 

15.0  HOURS 

$  1,956.00 

UNKNOWN 

14.5  HOURS 

$  1,818.75 

Reflected  in  1/86 
Billing 

TOTAL 

29.5  HOURS 

$  3,774.75 
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MEMORANDUM 

70:  Hillary  Rodham  Clincon                               •     • 

FROM:  Richard  T.  Donovan 

DATE:  January  3,  L986 

RE:  Madison  Guarancy  Savings  &  Loan--"WeC"/'Ory"  Issue 

r.    rSSUE  PRESENTED 

Given  the  location  of  the  proposed  site  for  the  new  bre^Tefy 
is  the  area  "wet"  or  "dry?* 

ri.  CONCLUSION 

The  proposed  location  for  the  brewery  is  within  the  old 
Union  Township  which  was  voted  'dry'  in  1953.  Even  thouqh  Union 
Township  is  no  longer  in  existence  and  was  incorporated  into  the 
larger  Big  Rock  Township,  the  geographic  area  that  was  the  old 
Union  Township  would  probably  retain  its  'dry*  status. 
Moreover,  the  results  of  the  election,  as  certified  by  the 
Election  Commissioners  and  compiled  in  an  order  by  the  Pulaski 
County  Court  Judge,  is  on  record  with  the  County-  Clerk  and  in 
compliance  wi-ch  Arkansas'  local  option  law,  Ack.  Stat.  Ann. 
§  48-809. 
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..•n    "^C-OUS 


I:    Looks    Li  'ics    cur    ccwnsnip    is    dry.       Aciachec    i.s    a    Le; 
cc. nion    Se:r.    £cc    from   his    a:corr. ev. 
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MEMORANDUM 

TO:  Hillary  Clinton 

FROM:  Rick  Donovan  .« 

DATE:  February  17,  1986 

RE:  Madison  Guaranty  Savings  &  Loan/IDC 


I.   FACTS 

Madison  Guaranty  Savings  &  Loan  Association  ('Madison 
Guaranty")  purchased  property  ("IDC  Development")  own-^d  by  the 
Industrial  Development  Company  of  Little  Rock'  ("IDC") , 
Industrial  Services  Company  ("ISC"),  a  wholly  owned  subsidiary 
of  IDC,  furnished  sewer  and  water  service  to  a  number  of  patrons 
who  obtained  their  title  directly  or  indirectly  through  the  IDC 
chain  of  title.  These  patrons  can  be  considered  "residents"  of 
the  IOC  Development.  Madison  Guaranty  purchased  rSC's  sewer  and 
water  service  and  continues  to  furnish  those  services  to  various 
patrons  within  the  IDC  Development. 

Madison  Guaranty /TDC  would  like  to  sell  water  to  a  business 

,out s ide  _  the IDC  Development  and ._  also_:  to_  another r.eal_.es ta te 

development,  Maple  Creek. 

II.   QUESTION  PRESENTED 

Is  or  should  Madison  Guaranty/IOC  become  a  public  utility 
and  what  is  the  effect  of  that  characterization  and  can  Madisor. 


41-382  97  -  33 
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Guaranty/IDC   sell   water   :o   a   business   outside   the   ICC 
Development  and  to  another  real  estate  development.  Maple  Creek? 

III.  •  CONCLUSION 

Madison  Guaranty/IDC  is  a  public  utility   and  as  such   is 

governed  by  various  state  laws  and  regulations.   However,  for 

purposes  of  the  jurisdiction  of   the  Arkansas   Public  Service 

Conunission  ("PSC"),  Madison  Guaranty /IDC  would  have  to  either 

submit   itself   to   the   jurisdiction   of   the   PSC   through   a 

declaratory  judgment  action  before  the  PSC  or  await  PSC  scrutiny 

in  the  event  a  patron  complains  to  the  PSC   regarding  rates 

charged  or  services   rendered  by  Madxson  Cuaranty/lOC.    Many 

small  water  and  sewage  companies  such  as  Madison  Guaranty/ICC 

never  become  regulated  by  the  PSC  as  'public  utilities'  even 

though  they  fall  within  the  statutory  definition. 

Even  if  Madison  Guaranty/IOC  does  not  submit  itself  to  or 

become  regulated  by  the  PSC,  it  is  required  to  obtain  licenses 

and  permits  from  the  Arkansas  Board  of  Health  and  the  Arkansas 

Pollution  Control  System. 

Assuming   an   expansion  of   water   and   sewer   services   to 

customers  outside  the  IOC  Development  does  not  Impede  or  impair 

services  to  present  patrons>  Madison  Guaranty/IOC  is  free  to 

extend  its  services  beyond  the  IOC  Development. 


-2- 


1007 

A.  MADISON  CUAKANTY/IDC  APPEARS  TO  S£  A  FUBLIC  UTILITY. 
.One  question  raised  is  whether  or  not  Madison  Guaranty/IDC 
should  become  a  public  utility  and  what  the  effect  of  such  a 
character itation  would  be.  Under  the  common  law  and  the 
Arkansas  Legislature's  statutory  definition  of  a  "public 
utility,"  Madison  Guaranty/IDC,  by  its  operation  of  the 
waterworks  and  sewer,  plant  at  the  IDC  Development,  would  appear 
to  be  a  "public  utility." 

Generally  speaking,  a  public  utility  has  been  described  as  a 
business  organization  which  regularly  supplies  the  public  with 
some  commodity  or  service  such  as  electricity,  cas,  water, 
transportation,  or  telephone  or  telegraph  service.  73B  C.J.S. 
Public  Utilities  $2.  A  well  recognized  test  of  whether  an 
entity  is  a  public  atility  is  whether  or  not  that  entity  holds 
itself  out,  expressly  or-  impliedly,  as  engaged  in  the  business 
of  supplying  a  product  or  service  to  the- public,  as  a  class,  or 
to  any  limited  portion  of  it,  as  distinguished  from  holding 
itself  out  as  serving  or  ready  to  serve  only  particular 
individuals.  Natural  Gas  Service  Co.  v.  SERV-YU  Cooperative.  70 
Ariz.  235,  219  P. 2d  324  (1950). 


The  Arkansas  Legislature  has  statutorily  defined  a  'public 
utility"  for  purposes  of  state  regulation  of  public  utilities  by 
the  PSC.   Ark.  Stat.  Ann.  $    73-201(d)(2)  (Repl.  1973)  provides: 
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The  term  "public  utility,"  w-.en  usee  m 
t.'tis  Act,  includes  persons  and  ccrpocat  ions, 
cr  t^eir  lessees,  trustees,  anc  receivers, 
now  or  hereafter  owning  or  oper4tin<;  in  this 
state,  equipment  oc  facilities  for: 

(2)  Diverting,  developing,  .  puaping, 
impounding,  distributing,  cr  furnishing  water 
to,  or  for,  the  public  for  compensation. 


(7)  Maintaining  .a  sewage  collection 
system  and/or  a  sewage  treatment  plant, 
intercepting  sewers,  outfall  sewers,  force 
■  -  mains,  pumping  staei-ons,.  ejector  stations,  . 
and  other  appurtenances  necessary  or  useful 
for  the  collection  and/or  treatment, 
purification  and  disposal  of  the  liquid  and 
solid  wasta,  sewage,  night  soil  v  and 
industrial  waste.  Provided,  nothing  in  this 
paragraph  shall  be  construed  to  include 
sewerage  facilities  and  equipment  of  cities 
and  towns  in  the  definiton  of  public  utility. 

It  is  a  fact  question  whether  Madison  Cuaranty/ZOC  meets  the 

statutory  definition  of  a  'public  utility'  and  falls  within  the 

cofflAon  law  definition  of  a  'public  utility.'   From  the  facts 

presented,   it  would  appear  Madison  Cuaranty/ZOC  meets  these 

definitions.    It   is   irrelevant  to   the  question  of  whether 

Madison  Guaranty/IOC  is  a  'public  utility'  that'  it  has  not 

submitted  itself  to  the  regulatory  jurisdiction  of  the  state  or 

that  the  state  has  not  yet  assumed  control  and  jurisdiction  or 

has  failed  to  or  refused  to  assume  .  such  .  contr-ol  over   the 

corporation.   Wisconsin  Tract  Co.  v.  Green  Bay  Canal  Co.>  188 

Wis.  S4,  20S  N.w.  SSi  (1925).   Similarly,  the  fact  that  the 

conduct  of  the  enterprise  in  the  past  has  been  considered  by  tr.e 
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enterprise  and  t.-.e  patrons  as  a  p-rely  private  contract  :s  net 
csnclJSive  en  tne  issue  of  whetr.er  or  not  tr.e  entity  :s  a 
"puDlic  utility."  Eaole  Bus  Lines  v.  Illinois  Co~;:^eree 
Commission,  3  111..  2d  66,  119  N.t.2d  915  (1954).  Given  t.^e 
determination  that  Madison  Guacanty/IDC  is  a  "public  utility" 
for  purposes  of  supplying  water  and  sewer  to  the  various 
residents  of  the  real  estate  development,  the  next  question  is 
what  1=  the  effect  of  being  a  "public  utility." 

B.  WHAT  IS  THE  EFFECT  OF  S£ISG  A  PUBLIC  -UTILITY? 
The  first  effect  of  being  a  "public  utility"  is  that  the 
utility  comes  within  the  jurisdiction  of  the  PSC.  As  mentioned 
above,  it  would  appear  Madison  Guaranty/ICC  meets  the  statutorv 
definition  of  a  "public  utility"  for  purposes  of  rSC 
jurisdiction.  However,  I  had  a  telephone  conversation  with  a 
member  of  the  PSC  legal  staff  to  deterxme,  as  a  matter  of 
practice,  whether  Madison  Guaranty/IOC  comes  within  the  PSC's 
jurisdiction.  I  was  informed  that  there  are  many  private, 
non-f canchised  companies  providing  water  and  sewage  facilities 
to  residents  of  unincorporated  real  estate  developments  who  are 
not  regulated  by  the  PSC.  I  was  informed  that  these  providing 
companies  rarely  come  to  the  attention  of  the  PSC  unless  a 
patron  lodges  a  formal  complaint  to  the  PSC  regarding  rates 
charged  or  services  rendered.  At  that  point,  the.  PSC  makes  an 
initial  factual  determination  as  to  whether  the  providng  co.-npany 
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iS  a  *?ubL:c  utility*  subject  to  the  ?SC' s  ]ur  iscict :on.   The 

only  other  way  the  providing  company  Decor.es  a  "public  utility" 

foe  purposes  of   ?SC  jurisdiction  is   to  bring   a  declaratory 

judgment  action  Before  the  PSC  for  such  a  deter.-nmat  ion.   The 

PSC  legal  staff  could  not  recall  such  a  sitall  providing  company 

bringing   such  an  action  because  of   the  costs   involved   and 

because  those  companies  would  not  readily  suomit  themselves  to 

perceived  burdensome . regulation.   For  the  purposes  of  this  memo, 

assuming   Madison   Guaranty/IOC   becomes   a   "public   utility" 

regulated  by  the  PSC,  the  following  requireitents  must  oe  met. 

The  first  requirement  entails  regulation  of  rate  ma)cing. 

ArU.  Stat.  Ann.  S  73-204  requires  that  the  rates  of  "public 

utilities'  be  reasonable  and: 

(b)  Every  public  utility  shall  furnish, 
provide  and  maintain  such  adequate  and 
efficient  service  instcucentalities, 
equipment  and  facilities  and  shall  promote 
the  safety,  -health,  comfort,  requirements  and 
convenience  of  its  patrons,  employees  and  the 
public. 

All  rates  must  b*  billed  in  accordance  with  PSC  schedules. 

Ark.   Stat.   Ann.   $  73-205.1.     Violation   of  '.this   billing 

requirement  can   result   in   a   civil*  sanction   of   51,000.00. 

Moreover,  each  instance  of  violation  shall  constitute  a  separate 

violation.   Provided, .  however,  that  in  the  ease  of  a  continued 

violation,  each  day 's'-continuance  shall  not  be  deemed  a  separate 

violation.   ArK.  Stat.  Ann.  S  73-205.2  (Sup?.  1985).   All  rates 
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.T.LSC  oe   Dased  on   cne   reaci.-.c   c:   T.ecers   and   alJ   =iiis   arc 

scacemencs  muse  snow  the  nu."noer  of  units  cnarced  for  witn  a.-. 

accompanying  monetary  sanction   for  violation  of   up  to  SSO.OC. 

Ark.  Stat.  Ann.  S  73-212  (Repl.  1957).   it  is  also  illecal  for  a 

public   utility   to  ■   charge   a   disconnection    fee   wit.h    an 

accompanying  monetary  sanction  for  violation  of  up  to  SSO.OC. 

Ark.  Stat.  Ann.  S  S  73-204,1,  73-204.3  (Repl.  1957). 

In  addition,  if  the  IDC  Development  ever  became  franchised 

as  a  municipality,  the  utility  would  be  subject  to' purchase  by 

the  municipality.   Ark.  Stat.  Ann.  S  73-245  provides: 

Any  municipality  shall  have  the  power, 
subject  to  provisions  of  this  act,  to  acquire 
by  purchase  or  otherwise,  or  construct  and 
operate  a  public  utility  plant  and  equipment, 
or  any  part-  thereof,  for  the  production, 
transmission,  delivery  or  furnishing  of  any 
public  service. 

If  the  utility  and  the  municipality  cannot  reach  a  decision 
as  to  what  is  "3ust  compensation'  for  the  purchase  of  the 
utility,  it  will  be  determined  by  the  PSC.  Ark.  Stat.  Ann. 
S  73-247. 

While  many  small  wacer/sewer  providers  to  unincorporated 
residential  developments  never  become  regulated  by  the  PSC, 
there  exists  a  certain  danger  in  not  complying  with  the  above 
outlined  requirements.  Civil  sanctions  can  be  imposed  by  the 
PSC  in  the.  event  of  a  formal  complaint  filed  by  a  patron 
followed  by  a  PSC  determination  that  tne  offending  company  is  a 
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••public   utility.*    Cn   trie   ctr.er   r.a-z ,        ccsts   saved   zy 
non-reguiat  ion  .-nay  T.ake  zt.e    risks  ralataole. 

Regardless  of  wnetner  Madison  Guaranty/ 1 CC  is  a  '"pu&Lic 
utility*  for  purposes  of  the  PSC  outlined  above,  Madison 
Guarancy/IDC  is  required  to  obtain  licenses  and  permits  from  the 
Arkansas  Board  of  Health  and  the  Arkansas  Pollution  Control 
Commission  m  order  to  operate  the  water  and-  sewer  treatment 
facilities. 

•  C.  MADISON  GlIARAKTY/IDC  IS  '^.ZQV'.RZD  TO  OBTAIN  A 
WATER-WORKS  OfCRATOR'S  LICENSE  FROM  THE  ARKANSAS  STATS  BOARD  OF 
HEALTH. 

Regardless  of  whether  or  not  Madison  Guacanty/IDC  is 
considered  a  "public  utility"  for  purposes  of  regulation  by  the 
PSC,  it  is  required  to  obtain  a  water-works  operator's  license 
from  the  Arkansas  State  Boara  of  healtr.  in  order  to  avoid 
possible  criminal  penalties. 

Ark.  Stat.  Ann.  S  71-1701  provides: 

In  order  to  safeguard  the  public  health,  'all 
operators  of  municipal  public  water  supplies 
from  which  water  is  sol^.  distributed,-  or 
otherwise  offered  for  human  consumption, 
whether  such  water  supplies  be  publicly  or 
privately  owned  and  operated,  shall  be  duly 
.  licensed  and  certified  as  competent  by  the 
Arkansas  State  Board  of  Health  under 
provisions  of  this  Act  ($$  71-1701  -  71-17131 
and  under  such  rules  and  regulations'  as  said 
Board  may  adopt  under  the  provisions  of  this 
Act. 

The  Act  defines  an  "operator"  as: 
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Any  person  who,  curing  z^.s  pe  r  f  orxdnce  of  his 
regular  duties,  exercises  individual  judgment 
Cy  which  either  directly  or  indirectly  the 
safety,  quality  and  quantity  of  water 
delivered  from  the  water  supply  system  might 
be  affected.   Ark.  Stat.  Ann.  $    71-1702. 

Although   the   statute   states   that   such   a   water -works 

operator's   license   is   required   of   a   municipal   water-works, 

telephone  conversations  with  the  Arkansas  State  Board  of  Health 

reveal  that  it  would  consider   the  Kadison  Guacanty/IDC  water 

works  which  delivers  water  to  the  residents  of  a  real  estate 

development   to   be   within   the   purview   of   Ark.   Stat.   Ann. 

S  71-1701.    The   Act   also   provides   certain  •  penaltres   foe 

violation  of  the  Act.   As  stated  at  Ark.  Stat.  Ann.  S  71-1712: 

As  soon  as  this  Act  becomes  a  law,  it  shall 
be  unlawful  for  any  person,  municipality, 
political  subdivision,  corporation,  or  any 
authority  that  furnishes  water  for  domestic 
consumption  to  operate  any  type  of  water 
system  unless  the  operator  in  charge  is  duly 
licensed  and  certified  competent  by  the 
Arkansas  State  Board  of  Health,  and  it  shall 
be  unlawful  for  any  person  to  perform  the 
duties  of  such  an  operator  without  being  duly 
licensed  or  to  falsely  represent  himself  as  a 
licensed  operator. 

The  Act  provides  for  penalties  of  SIO  to  SlQO.and  up  to  30 
days  in  the  County  Jail  for  violations. 

D.  MADISON  GUARANTY/ IDC  IS  REQUIRED  TO  OBTAIN  A  WASTE 
WATER  TREATMENT  PERMIT. 


In  addition  to  the  water-works  operator's  license,  the  state 
would  also  require  Madison  Guaranty/IDC  to  obtain  a  waste  water 
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-  re2:.~.e.-.t  permit  xf  the  sewace  syscsr.  resales  :r.  z^.e    c:sc.-.arge 

ir.zo      a-y   waters   of   the   state.    Arit.   Scat.   Ann.   S  82-1908 

provides: 

It  shall"  be  unlawful  for  any  person  to 
engage  m  any  of  the  following  acts  without 
first  having  obtained  a  written  permit  from 
the  Commission: 

(a)  To  construct,  install,  modify  or 
operate  any  disposal  system  or  any  part 
thereof  or  any  extension  or  addition  thereto 
that  will  discharge  into  any  waters  of  the 
state.   ■ 

Ark.  Stat.  Ann.  S  82-1902  defines  "disposal  system"  as: 

A  system  for  disposing  of  sewage,  industrial 
wastes,  and  other  wastes  including  sewer 
systems  and  treatment  works.  "Sewer  system" 
mearis  pipelines,  conduits,  pumping  stations 
and  all  other  constructions,  oevices,  and 
applicances  appurtenant  thereto,  used  for 
conducting  sewage,  industrial  wastes  or  other 
wastes.  'Treatment  woctcs"  means  any  plant, 
disposal  field,  lagoon,  dam,  pumping  station, 
constructed  drainage  ditch  or  surface  water 
intercepting  ditch,  incinerator,  area  devoted 
to  sanitary  landtills,  or  other  works  not 
specifically  mentioned  herein,  installed  for 
the  purpose  of  treating,  stabilizing  or 
disposing  of  sewage,  industrial  waste;  oc 
other  wastes. 

The  question   is  whether  or   not  the  Madison  Guaranty/IOC 

sewage  system  results  in  the  discharge  into  any  waters  of  the 

state.   From  conversations  with  the  Arkansas  Foliation  Control 

Cpmnission,  invariably  most  disposal  systems  .result  in  discharge 

into  the  waters  of  the  state.   However,  this  must  be  determined 

before  Madison  Guaranty/IOC  becomes   required   to.  obtain   the 

permit  described  above.- 
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Ark.  Stat.  Ann.  S  92-1953  provides  for  cne  occaininc  cf 
licenses  from  che  Arkansas  Pollution  Control  Commission  under 
the  rules  and  regulations  of  that  Commission  for  the  operaticn 
of  a  sewage  disposal  system. 

E.  MADISON  GUARANTY/IDC  MAY  EXTEND  WATER  AND  SEWAGE 
SERVICES  TO  COMPANIES  OR  RESIDENCES  OUTSIDE  THE  DEVELOPKENT. 

Even  if  Madison  Guaranty/IDC  would  be  considered  a  "public 
utility"  for  purposes  of  PSC  jurisdiction,  and  for  other  common 
law  purposes,  it  can  extend  its  serviceis  to  othtr  residences  or 
businesses.  A  public  utility  may  enter  into  contracts  when 
reasonable  and  when  not  shown  to  have  any  tendency  to  injure  the 
public  it  is  now  servicing.  Twin  Citv  Co.  v.  Harding  Glass  Co., 
283  U.S.  353,  51  S.Ct.  476,  75  L.Ed.  1112  (1931).  This  assumes 
the  other  potential  patrons  are  not  wichin  a  municipality  which 
has  given  a  franchise  to  another  water-works  operator.  In 
discussions  with  the  PSC  legal  staff,  I  was  informed  such  an 
extension  of  services  is  normal  and  expected  among  PSC  regulated 
water-works  utilities  and  requires  no  prior  commission  approval 
unless  a  patron  lodges  a  formal  complaint  that  the  .  extension  of 
services  resulted  i.i  diminished  services  to  existing  patrons. 

V.   SUMMARY 

To  summarize,  Madison  Guaranty/IDC,  in  all  likelihood,  meets 
the    statutory    and    coajnon    law    definition    of    a    "public    utility." 
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However,  many  small  providing  companies  suc.^  as  Madison 
Ciiaar.zy/lZC  are  never  regulated  by  the  ?SC.  In  order  to  incur 
the  PSC's  active  regulation,  Madison  Goaranty/IOC  would  bring  a 
declaratory  judgment  action  before  the  PSC.  Otherwise,  the  PSC 
would  never  become  aware  of  Madison  Guaranty/IOC  unless  a  patron 
lodged  a  formal  complaint.  PSC  jurisdiction  would  entail 
substantial  regulation  particularly  regarding  rate  making.  The 
risic  of  non-compliance  with  PSC  regulations  is  civil  sanctions.  ' 

Notwithstanding  PSC  jurisdiction,  Madison  Guaranty/IOC  is 
required  to  obtain  licenses  and  permits  from  the  State  Board  of 
Health  and  the  Pollution  Control  Commission. 

Finally,  Madison  Guaranty/IOC  may  extend  its  services  to 
patrons  outside  the  IOC  Development  assuming  the  new  patrons  ace 
not  within  a  municipality  and  such  extension  does  not  adversely 
affect  service  to  existing  patrons. 


•12- 


1017 


ROSK  LAW    FIRM 

tao  BAST  peuimi  vmcsr 
UTT 
CLIENT:  'JZei  MONK  sea  a7«^iai 


UTTLS   ROeX.  ARKANSAS   TSaOt  f^Ci  <jO' 


."^rlSCN    5U494.NTY     SAVtW?i/LCA«C 

LiTTL.  iOf,f  »•     722?:  :«»vc::-:  -■      ^t^; 


nCASK   HA**   CMKCKS    fAXAWLM    TO   llOaC   UkW   flllM   CTAI    10   fTI-OdSMIM  •   ■KTVMM    TMIS    STVI  WfTM   TOUII  CMCCS 


'.C. 


G|f'i  a//f 


C1/1S/;*  J.  SlBCv*  UECStPT  AND  UEVIfW  Sr    ?.  STN^V**?  '"'': 

OH  «*fiuf »cTuf»t!»s  facility;  C?"*:-;-: 

WITH  a.  OONOVAM/  H.  CLlNTC:  'r;^  <. 

SHEtIN  REiJAROIXS  P^S^IT  t„  -A;.,CiC^ 

ZtlH    IM  "OaT"  TOMMSHlf 
:i/17/:'>  -.  »rV.'0L3  •ESEARCl  AT  caUHTY  COUBTH.^:- 

RtlJAROIMC  OLD  UNIOf*  TCVWt-r* 
•*1/''/::  S.  Ci.rvi'i  94'i  LEXIS  SEARCH  fQa    CASrS  ;-Al:." 

WITH  TOWNSHIP  SISSCLL'TiC?.^ 
01/i:/l6  t.  ;3;.CVi'l  SESeARCHEC  ISSOH  Of  SF'ECT  Zt    T^./.:-: 

DISSOLUTION  0*J  ."WET/ORY**  STATU*/' 

'</r;/»i  s.  SOSCVA-N  T£Lci»HOMF  COMFE^iMCE  WITH  PULASxI  c:. 

ELECTioM  coNM.  RCSAAoiNe  ^ou^'; ^i^ii. s 

OLD    umOV    TOWKSh'lP*  T£LEPHO'J£' 
COHrEa£.'<CE   WIT-    SECRETARY    "ir    tTi-" 
ffESAROING    SA-i;     ••£-0    TC     ■> .     A^.JL: 
'-:GA»OIh«    COUMTY    COURT    Afj-**:- 
C2/11/e6    «.    63r«CVAs  Df  SEARCHED    ISS'JE    Of   PUBLIC    UTILITY/* 

;u»PLiN6  or  ,i*^?» 

Oi/IJ/';'^     i.     30':CV4':  '•CNTtVjej     fJESJA-JCH     "^tlOr'-*    »yL  •  T  C 

vTtLiTY  :oest;:-;;  T;'.i»---.-  :.-.f-:- 
-ith  ?sc  LEJAw  $T»---;  '•:;..  i-   •':-, 

C2/iJ/6t  -.  s-ovi;-        c''.t:sueo  jrafyi-cs  of   'E"5  ';;*»::••; 

^»J-LlC    L'TILI'i-S 


lIS=U'5c'-:.s7S 


CIC» -     ,    ... 


DATEl 


pxOTcrc.'Y  ;x?r-fs£  (.1*)  r.'*! 

p-oTCicoPY  ;.<p£is<c  {0'j";::£  OF'ici)  i.C" 

9:i-je$r  'fJT:    -'TAL  £3.2! 


R09C   LAW    FIRM 


DKSN029013 


1018 


li 


15  i 


>   «   fo   »>        ,  •-•»»   P^    ^ 

r  ri  •»  «n  r*.^  ^  ^. 


I  5  tiS 

<S  3  ZH 

I  m  Q  19    ' 

.  «•  1  »    » 

Ji  I  :3i  i: 


r;=^l  1  =  5: 


!      >  ^ 


•  '_ 

£!?- 

»-  (I    ■> 

•    ft  O  ••  •  ' 

••  i  w  K  a 


{■  Kn-  .1        — 


t3=I?t 


tect; 


.5132 


la;^  ::2 


004  >eo 


o  4  « 

tti  X  X  a 


i1 


met  00 


sseiaaz 


«^.. 


o  o 

K  M  4 


li 


Is 


5i 


:s   1 

f     I 


21XB: 


c 

»>   I    I     3        <  I 


■  aA: 


i-?  i 


;41 


ITSUiSaZT.IUSlTljblSQlfil 


z  I  000 


I       I 

•  o«r«  o 

I 
i- 

53!~ 


f\  t:!,  iw  w<: 


m  I 


=  J 


nnajitiiTsmx 


axis' 


1019 

MEMORANDUM 

TO:  Hi  1 lary  Clinton 

FROM:  Rick  Donovan''''^" 

DATE:  March  4,    1986 

RE:  Madison  Guaranty  Savings  and  Loan/IDC 


I  .   QUESTION'  PR£SE?rTED 

Does  the  fact  that  Madison  Guaranty/IDC's  potential  water 
customers  are  within  the  Little  Rock  corporate  city  limits 
preclude  the  extension  of  services  to  those  customers  by  Madison 
Guaranty/IDC? 

II.   CONCLUSION 

Merely  because  the  potential  water  customers  are  within  the 
Little  Rock  corporate  city  limits  does  not  preclude  extension  of 
water  services  by  Madison  Guaranty/IDC  to  those  potential 
customers. 

III.   DISCUSSION 

The  question  raised  was  whether  or ''not  the  fact  that  the 
potential  water  customers  of  Madison  Guaranty/IDC  were  within 
the   corporate   city   limits   of   Little   Rock   would   preclude 
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extension  of  services  to  chose  customers.  The  concern  was  thac 
Che  Cicy  of  Little  Rock  Wacer  works  would  h^ve  Che  exclusive 
righc  co  excend  water  services  co  patrons  wichin  the  corporate 
city  limits. 

First  of  all,  it  should  be  pointed  out  chac  there  is  no 
state  statute  or  municipal  ordinance  which  grancs  the  City  of 
Little  Rock  Water  works  such  an  exclusive  right.  Nor  is  there 
any  case  law  which  would  establish  an  exclusive  right.  On  the 
contrary,  the  common  law  precludes  the  municipality  from 
enforcing  such  an  exclusive  right. 

In  researching  this  issue,  I  first  had  a  te-lephone 
conversation  with  the  legal  staff  of  the  Public  Service 
Commifrion  ("PSC").  I  was  informed  by  the  legal  staff  of  the 
PSC.  when  presented  with  the  question  addressed  herein,  that 
water  utilities  in  Arkansas  have  no  'allocated  territories'  such 
as  electricity  and  natural  gas.  Thus,  according  to  the  PSC 
staff,  there  is  no  such  thing  as  'exclusive  territory'  for  a 
water  utility  and  water  utilities  are  free  to  offer  services 
where  they  choose. 

I  then  h«d  a  telephone  conversation  with  a  manager  at  the 
Little  Rock  Water  works.  He  informed  me  that  persons  within  the 
City  of  Little  Rock  corporate  city  limits  are  free  to  obtain 
water  from  whatever  source  they  want  to.  He  explained  that  it 
is  the  policy  of  the  City  of  Little  Rock  w«ter  works  co  install 
plant  back  up  facilities,  sources  of  supplies,  treatment  plants 
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and  transmission  lines,  and  ic  is  chen  up  to  :ne  '.ndividuai 
property  owner  to  install  distribution  lines  to  "tie  m*  to  city 
water.  This  can  be  done  several  different  ways,  but  the  usual 
method  is  for  a  subdivision  to  form  a  water  improvement 
district.  The  City  of  Little  Rock  water  works  would  work 
closely  with  the  improvement  district  to  see  that  city  water  is 
made  available  to  the  subdivision.  The  Little  Rock  Water  Works 
spokesperson  did  state  that  they  discourage  private  real  estate 
development  companies  from  providing  water  to  its  patrons 
because  of  the  fear  that  people  will  not  be  getting  the  best 
service  available. 

As  a  general  coasnon  law  rule.  a  municipality  has  no 
authority  to  enact  ind  enforce  ordinances  which  are  designed  to 
compel  everyone  within  the  city  limits  to  use 
municipally-supplied  water,  if  and  when  available,  and  to 
prevent  absolutely  the  repair,  alteration,  improvement,  or 
operation  of  a  privately  owned  water  system.  That  is  not  to  say 
that  a  municipality  cannot  use  it's  police  powers  to  protect  the 
health  and  safety  of  its  citizens  to  prohibit  the  sale  of  water 
which  is  dangerous  to  the  public  health.  78  AH  JUR.  2d  WATER 
WORXS  AND  WATER  COMPANIES  §  3-  Thus,  in  Midway  v.  Midway 
Nursing  and  Convalescent  Center.  Inc.,  230  G«.  777,  195  S,E.2d 
452  (1973),  the  Georgia  Supreme  Court  held  that  there  is  no 
authority,  statutory  or  common  law.  whereby  a  city  coulc*.  compel 
the  use  of  city  water  or  connection  to  a  city  water  3ysrem. 
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In  fact,  it  IS  a  general  common  law  rule  that  a  municipality 
cannot  be  compelled  to  extend  its  water  to  an  entirely  new 
subdivision  within  its  tertUorial  limits,  absent  any  arbitrary 
or  fraudulant  conduct  on  the  part  of  the  city.  78  AW  JUR.  2d 
WATER  WORKS  AND  WATER  COMPAKY  §  21.  Thus,  in  Crownhill  Homes. 
Inc.  V.  San  Antonio,  433  S.w.2d  448  (Texas  Civil  Appeals.  1968), 
the  Texas  appellate  court  rejected  the  plaintiff  real  estate 
developer's  argument  that  the  City  of  San  Antonio  be  compelled 
to  supply  city  water  to  newly  built  subdivision  within  the 
corporate  city  limits.  It  was  up  to  the  real  estate  developer 
to  find  alternative  methods  for  supplying  water  to  the 
subdivision  through  a  privately  owned  water  system. 

IV.   SU>iMARY 

To  summarize,  merely  because  the  potential  Madison 
Guaranty/IDC  water  customers  are  within  the  Little  Rock 
corporate  city  limits,  Madison  Guaranty/IDC  is  not  precluded 
from  extending  its  water  services  to  those  potential  patrons. 
Not  only  is  there  no  state  statute  or  city  ordinance  which  would 
preclude  such  an  extension  of  Madison  Guaranty/IDC's  water 
services,  but  the  common  law  general  rule  is  that  i  municipality 
has  no  authority  to  enact  an  ordinance  or  to  require  persons 
within  its  territorial  limits  to  use  municipally  supplied  water 
to  the  exclusion  of  a  privately  owned  system. 
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AGREEMENT 

This  Agreement  made  and  entered  into  this  day  of 

August,  1985,  by  and  between  INDUSTRIAL  DEVELOPMENT  COMPANY  OF 
LITTLE  ROCK,  an  Arkansas  corporation  ("IDC"),  MADISON  GUARANTY 
SAVINGS  &  LOAN  ASSOCIATION,  an  Arkansas  state  chartered  savings 
and  loan  association  ("Madison"  which  reference  shall  include 
any  affiliate  of  Madison  to  whom  Madison  might  elect  to  assign 
its  rights  hereunder)  and  UNION  NATIONAL  BANK  OF  LITTLE  ROCK. 
WORTHEN  BANK  AND  TRUST  COMPANY,  N.A.  and  FIRST  COMMERCIAL  BANK, 
N.A.  (all  national  banking  associations  and  all  hereafter 
collectively  referred  to  as  "the  Banks"). 

In  consideration  of  the  mutual  covenants  and  agreements 
herein  contained,  the  parties  do  hereby  agree,  each  with  the 
other,  and  each  intending  to  be  legally  and  contractually  bound, 
as  follows: 

1.    Factual  Matters.   IDC  is  the  owner  of  a 
substantial  amount  of  real  and  personal  property  all 
located  and  having  a  situs  in  Pulaski  County, 
Arkansas.   References  herein  to  the  "IDC  Property" 
refer  to  all  such  real  and  personal  property  owned  by 
IDC  described  in  Exhibit  "1"  attached  hereto  excepting 
only  the  so  called  "Timex  Building"  more  particularly 
described  on  Exhibit  "2"   hereto  and  the  "Cattle  Barn 
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Mnfo"      3]<^p    mora     parTinvlTrly     i^nr.nrThnrl      ym     r..h  i  h  J  t- — :'  3  ".. 

Horota.   The  Banks  hold  valid,  perfected  and 
enforceable  encumbrances  which  encumber  all  of  the  IDC 
Property  as  well  as  the  Timex  Building  ar.d  "he  Cattle 
Eaiii  'Jun>  as  collateral  security  for  obligations  owed 
by  IDC  to  the  Banks  which  obligations,  including 
interest  through  the  31st  day  of  July,  1985,  total 
$^,^,7Jf. 

2.   Aareement  to  Purchase  and  Sell.   Madison 


agrees  to  purchase  and  IDCagrees  to  sell  to  Madiso 


agrees  to  purch^e  and  iDCagrees  to  seii  to  Maais 
all  of  the  IDC/'?ropertV^  Thev agreed  upon  purchase 


price  is  $1,750,000.00,  all  of  which  shall  be  payable 
in  cash-  u^rsn  rrlcjir.c.   ir'-T  h.c.£  r?ccntlv  ccnrrictjvl  ic 
sell  a  parcel  of  the  IDC  Property  for  a  motel  site 
("Motel  Site").   The  property  comprising  the  Motel  Site 
is  described  on  Exhibit  "^'  hereto.   The  Motel  Site  ^. 
would  otherwise  have  been  a  part  of  the  IDC  Propertvato 
be  conveyed  to  Madison  but,  in  view  of  the  already 
contracted  for  sale  which  is  anticipated  to  close 
before  the  closing  of  the  purchase  and  sale  which  is 
the  subject  of  this  Agreement,  Madison  has  agreed  that 
i^SlSSw  .uLLuhL  HuJ.lrggt^^^eoi'/ea  a  .tiiai.tivui  ji  yi50,0JQ.d6 


'"■  '>  ">   '^i  ■  "   iTo  _M  II  "II  ir   IDC  may  retain  25% 

of  Che  net  sale  proceeds  received  by  IDC  as  a  result  of 
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Che  Motel  Sice  sale^ 


The 


i>0 


$150,000.00  minimum  paymenc  co  Madison  and  any 
remaining  net  sale  proceeds.  J^izet   deducting  the  IDC 
rrrrnrinnfnn-  ~n  Tr-iii  r  n  i  ilil"  m  --ill  be  delivered  co 
^Madison  at  Che  closing  of  chis  cransaction  or,  at 
Madison's  option,  credited  against  the  purchase  price. 
If  Madison  elects  to  receive  a  credit  against  the 
purchase  price,  then  they^proceeds  allocated  to  Madison 
will  be  delivered  co  che  Banks  at  closing.   Conveyance 
shall  be  made  co  Madison  by  IDC  by  general  Warranty 
Deed  subject,  co  recorded  rescriccions  and  easements 


"-7 

by  doli..i6- j  , — pr 


y-irti  ?m    «; — i(39    ;-..T.gl-a — tncogsjc — ...    ...n — IDC   ?;opor^y 


TThjuT'i      II  ".      "       -^'-^r''f"^    ri-^iT'       '  — and   a5ae.?.er.i.j . 

aie..l.ai.^ijnj    oicie   co   cne    xJ^-   r'Ljyfcii.y    ^.:   IDC 

fh joniona    arc  made   "sa   liTla,    ^allog    shall — 'aa"ri   ^ 

r-a-ignnabtfa 


i.-na   "is   mooT    -^p    -'-- nor  i 3i>g-r  I   Taxes    and 


^ 


special  assessmencs  due  on  or  before  che  closing  dace 
shall  be  paid  by  IDC.   Current  general  taxes  and 
special  assessments  shall  be  prorated  as  of  che  closing 
date  based  upon  che  lasc  cax  statement.   Rental 
payments  shall  be  prorated  as  of  che  closing  dace. 
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Madison  certifies  chat  it  has  inspected  all  of  the  IDC 
Propecty  and  is  not  relying  upon  any  warranties, 
representations  or  statements  of  IOC  as  to  age  or 
physical  condition  of  improvements  i^^mm^sa^Baah^ 

The  risk  of  loss  or  damage 
to  the  property  by  fire  or  other  casualty  occuring  up 
to  the  time  of  transfer  of  title  on  the  closing  date  is 
assumed  bv  IDC.   IDC  shall  vacate  the  orooerrv  and 


J 


deliver  possession  to  Madison  on  ;h^  closing  date.  _I3C   .^ /  '^ 


shall  pay  for  the  title  insurance/ ana  unall  -.a.;  ..le    w 


__ "■-        — Tcrarrrsmr^ — r;r~TTSZnaway  n 

■j-i  I  a.   All  other  closing  costs  shall  be  paid  by  the 
parties  in  accordance  with  custom  and  usage  for 
apportioning  such  expenses  between  Sellers  and  Buyers 
in  like  transactions  in  Pulaski  County,  Arkansas. 


Madison  shall  be  responsible  for/or.ly  those 
commissions,  fees,  finder's  fees,  or  other  such  fees 


.^.^^ 


contracted  for  by  Madison  with  third  parties  and^  (        j  i, 

"t   Madison  shall  a**,  be  resoonsible  tc  ^b'..7i"->d  •.-.  in-i  ] /  ^^,  »  « -I 

-«*y  for/ the  commission  payaile  to  Hathaway  a  Company.  (^  ^fTl.* 
^ammm^meiisss:*^-     The  closing  shall  occur  not  \fJ^uL 
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^  if 


Ojo  0^^  -  ^' 


later  than  ■      '■'  ■  '"  '   ' ^  "*  '  i r  -■■'■•  -/   Time  is  of 
Che  essence. 

3.    Agreements  Becveen  ::he  3ar.:<s  and  IDC.   IDC 
shall  pay  to  the  BanJcs  (a)  the  entire  net  proceeds  oc 
sale  received  by  IDC,  and  (b)  .Madison's  share  or  the 
net  sale  proceeds  of  the  Motel  Site,  as  described  in 
the  preceding  paragraph,  if  Madison  elects  to  receive  a 
credit  against  the  purchase  price  for  the  IDC  Property 
instead  of  receiving  its  share  of  the  net  sale  proceeds 
of  the  Motel  Site.   In  consideration  of  said  payments, 
the  Banks  agree  to  release  the  encumbrances  which  they 
^.olu  ^c    ;hs  ZZZ   5:ccerty  ir.  a  :or:s  5ati5;dctocy  co 
Madison.   It  is  understood  and  agreed,  however,  that 


the  Banks  wi2.1  retain  their  encumbrances  en  the  Timex 

»f^  r-  >v-J. 
Buildingiand  on  the  Cattle  Barn  Note.   IDC  agrees  that 

it  will  utilise  its  share 


?  of  the  net  iale  oroceeds  of  j    fl       I\    O^JL 
iive^Jaj^yto  «renovate,  r^fcjair  (^^J/^/n 


the  Motel  Site  to  be  recei 

and  restore  the  Timex  Building^co  good  condition,   IDC 

agrees  that  it  will  undertake  to  cause  such  renovation, 

repairs  and  restoration  co  take  place  as  speedily  as  is 

reasonably  possible  and  will  immediately  commence 

efforts  to  sell  the  Timex  Buildingi  and"  the  Cattle  Barn 

Note  (separately  or  together)  for  the  best  price 

obtainable  for  each  sucn  assec  /  IDC  will  not  become       g 
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/ 


^ 


concraccually  obligated  to  sell  either /such  asset  > 
without  the  advance  written  consent  and  approval  ot  the 
Sanies  which  consent  and  approval  will  not  be 
unreasonably  withheld.   Upon  sale  of  either  or  both  of 
the  Timex  Building  and  the  Cattle  Sam  Note,  IDC  will 
pay  all  expenses  incident  to  such  sale  and  the  net 
proceeds  of  each  such  sale  shall  be  shared  equally  by 
IDC  and  the  3anJcs .   IDC  covenants 


;e'; — j;:ijg'3  it   obtair/^11  r 


necessarv  coroocate 


acorovals  and  authorisations  of  the  actions  required  /)f 
IDC  by  this  Agreement.   If  both  the  T-.-^^y  S'iilii-c  «ir.i 
"        cit.   rtoce  aave  not  oeen  sold  by 

,  ^Ji^^,  then  the  SarJcs  shall  be 


y 


/ 


UCLiUL 


relieved  of  any  obligations  to  share  the  proceeds 
thereof  with  IDC  and  the  3anj£s  shall  be  free  to  pursue 
whatever  remedies  are  available  to  them  to  realize  upon 
such  collateral  security. 
IN  WITNESS  WHESEOF,  the  parties  hereto  have  executed  this 


Agreement  this 


;ri 


d 


day  of  August,  1985. 


INDUSTP.IAL  DEVELOPKEUT  COMPANY 
OF  LITTLZ  ROCK 


.^C^^ 


^0, 


l^<i(o 


3v: 
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MADISON  FINANCIAL  CORPORATION 


Bv:  -■  ^,/r^>Hr 


3y 


UNION  NATIONAL  3ANK  OF  LITTLE 
ROCK 


:  UJ^-^-^i/ti.  aJJl--^ e^i/f 


WORTHEN  BANK  &  TRUST  COMPANY, 
N.A. 


Bv: 


7?7x- /  \S^^^c^^ UA. 


FIRST  COM>ERCIAL  BANK,  N.A. 


3v:^ 
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Mr.  Darrell  Dover 

Attorney  at  Law 

HOOSE,  WALLACE  S  JEWELL 

Tower  Building 

Little  Rock,  AR   72201 

Re:   Madison  Guaranty  -  IDC 

Dear  Mr.  Dover: 


^.i-«_'- —  — '—  P— :=^^3  z .uic  ^  ccpy  cz  wile  prCrpos^vi  ;\*^'!CcciQen'L. 
between  Industrial  Development  Company  of  Little  Rock, 
Madison  Guaranty  Savings  &  Loan  Association,  Union  National 
Bank  of  Little  Rock,  Worthen  Bank  and  Trust  Company  and 
First  Commercial  Bank.   I  have  marked  the  changes  that  have 
been  made  for  your  convenience . 

If  you  have  any  questions  regarding  same,  please  do  not 
hesitate  to  give  me  a  call. 


Kindest  regards. 


S  incere 


TPT : pdw 
Enclosure 
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AGaEEMENT 

This  Agreement  made  and  entered  into  this  day  of 

August,  1985  by  and  between  Industrial  Development  Company  of 

Little  Rock,  an  Arkansas  corporation  CXDC),  Madison  Guaranty 

i-^c-        /c      TV. 
Savings  &  Loan  Association,  an  Arkansas  itate  ^bartered  ^Savings  a_^ 

0  io^n   Association  ("Madison"  which  reference  shall  include  anv 

affiliate  of  Madison  to  whom  Madison  night  elect  to  assign  its 

rights  hereunder)  and  Union  National  Bank  of  Little  Rock, 

Horthen  3ank  and  Trust  Company,  N.A.  and  first  Commercial  aank, 

H.A.  (all  national  banking  associations  and  all  hereafter 

collectively  referred  to  as  "the  Banks'). 

In  consideration  of  the  mutual  covenants  and  agreements 

f 
herein  contained,  the  parties  do  hereby  agree,  each  with  the  J^ 

other,  and  each  intending  to  be  legally  and  contractually  r\ 

bound,  as  follows:  ^^ 

1.    Factual  Matters.    IDC  is  the  owner  of  a  substantial  \   ' 

amount  of  real  and  personal  orooertv  *!i  iccstei  a.-i  -■' 


herein  to  the  "IDC  Property"  refer  to  all  such  real 
and  personal  property  owned  by  IDC  excepting  only  the 
so  called  "Timex  Building*  more  particularly  descrioed 
on  Exhibit  "1*  hereto  and  the  "cattle  Barn  Note"  also 
more  particularly  described  on  Exhibit  "1*  hereto. 
The  Banks  bold  valid,  perfected  and  enforceable 
encumbrances  which  encumber  all  of  the  IDC  Property  as 


k 


1  , 


(  A^z-iv— ■-*5  > unn    IT   -he   Timex   Building   and   the   Cattle   Barn   Noteef  J 


2.        Agreement    to   Purchase   and   Sell.      Madison   agrees   to 
purchase  and    IDC  agrees    to   sell   all   of   the    ISC 
Property,        The   agreed  upon   purchase   price    is 
11,750,000.00,    all   of  which   shall   be   payable    in   cash 
upon   closing.      IDC  has   recently  contracted   to   sell   a 
parcel   of  property  for  a  mocel  sit*   CMoepl  Site*). 
The   property  coaprisiag  the   Hotel   Site  b«>n.g  described 
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on  Exhibit  '2"  hereto.   T.'ie  Motel  sice  would  otherwise 
have  been  a  pact  of  the  IDC  Property  but,  in  view  of 
Che  already  contracted  for  sale  which  is  anticipated 
to  close  before  the  closing  of  the  purchase  and  sale 
which  is  the  subject  of  this  Agreement,  Madison  has 
agreed  that  IOC  may  retain  2St  of  the  net  sales 
proceeds  received  by  IDC  as  a  result  of  the  Motel  Site 
sale.   The  remaining  7S%  of  the  net  sales  proceeds 
will  be  delivered  to  Madison  at  the  closing  of  this 
transaction  or,  at  Madison's  option,  credited  against 
the  purchase  price.   If  Madison  elects  to  receive  a 
credit  against  the  purchase  price,  then  the  7S%  of  net 
sales  proceeds  will  be  delivered  to  the  Banks  at 
closing.   Conveyance  shall  be  made  to  Madison  by  IDC 
by  general  Warranty  Deed  subject  to  recorded 
restrictions  and  easements.   IDC  shall  furnish  at  its 
cost  a  complete  abstract  of  title  or,  at  IDC's  option, 
in  lieu  of  the  abstract,  a  policy  of  title  insurance. 
Submission  of  an  abstract  shall  not  constitute  a 
waiver  of  this  option.   The  abstract  or  title 
insurance  will  reflect  good  and  merchantible  title  to 

the  IBC  Property  in  IDC  subject  only  to  such  minor 

defects,  not  substantially  adverse/ly  affecting  the 
value  of  the  IDC  Property,  as  ate  usually  found  in 
properties  of  the  size  and  quantity  of  the  IDC 
Property  in  Pulaski  County,  Arkansas.   If  objections 
are  made  to  title.  Seller  shall  have  a  reasonable  time 
to  meet  the  objections  or  to  furnish  title  insurance. 
Taxes  and  special  assessments  due  on  or  before  the 
closing  date  shall  be  paid  by  IDC.   Current  general 
taxes  and  special  assessments  shall  be  prorated  as  of 
Che  closing  date  based  upon  tbe  last  tax  statement. 
Rental  payments  shall  be  prorated  as  of  the  closing 
date.   Madison  certifies  that  it  has  inspected  all  of 
the  IDC  Property  and  is  not  relying  upon  any 

-2- 
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warcancies,  representations  or  statements  of  IDC  as  to 

age  or  physical  condition  of  improvements.   The  --sk 

of  loss  or  damage  to  the  property  Dy  fire  or  other  ^ 

casualty  occuring  up  to  the  time  of  transfer  of  title        Y 

on  Che  closing  dace  is  assumed  by  IDC.   IDC  shall  c^ 

vacate  the  property  and  deliver  possession  to  Madison        V<j 

on  the  closing  dace.   IDC  shall  pay  for  the  abstract        -> 

oc  Cicle  insurance  and  shall  pay  the  real  estate  i, 

broker's  commission  due  to  Hathaway  i    Company  for 

services  rendered  wich  respect  co  chis  sale.   All 

other  closing  costs  shall  be  paid  by  the  parties  i.-. 


fx 


accordance  with  custom  and  usage  for  afrTroprTiLiMu        \ 
such  expenses  between  Sellers  and  Buyers  in  like         V^ 
transactions  in  Pulaski  County,  Arkansas.   Madison       » 
shall  be  responsible  for  any  commissions,  fees,       -^•'^ 
finder's  fees,  or  other  such  fees  except  the 
commission  payable  to  Hathaway  S  Company  described    V 
above .   '  ->-<  Cot/s^— -  /^A..^^    cr-c-c — .  i/>.o-C"  J^-^-t- 
Aoreements  Eetveen  -'-»  ^  =  r-.i,c  ^^a    -^^     -  .  _ 


to  Che  Banks  (a)  the  entire  nee  proceeds  of  sale 
received  by  IDC,  and  (b)  the  75%  of  net  sale  proceeds 
of  the  .lotel  Site,  as  described  in  the  preceding 
paragraph,  if  Madison  elects  Co  receive  a  credic 
against  the  purchase  price  foe  the  IDC  Property 
instead  of  receiving  said  75%  of  net  sale  proceeds  of 
the  Motel  Sice.   In  consideration  of  said  payments, 
Che  Banks  agree  co  release  Che  encumbrances  which  they 
hold  on  the  IDC  Property.   It  is  understood  and 
agreed,  however,  chac  the  3anks  will  retain  their 
encumbrances  on  the  Timex  Building  and  on  the  Cattle 
Barn  Note.   IDC  agrees  that  it  will  utilize  Che  25%  of 
nee  sale  proceeds  of  the  Motel  Sice  co  be  received  by 
ic  CO  renovate,  repair  and  rescore  Che  Timex  Building 
CO  good  condition.   IDC  agrees  Chac  ic  will  undercake 
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to  cause  such  renovation,  repairs  and  restoration  to 
take  place  as  speedily  as  is  reasonably  possible  and 
will  immediately  commence  efforts  to  sell  the  Ti;iiex 
Building  and  the  Cattle  Barn  Note  (separately  or 
together)  for  the  best  price  obtainable  for  each  such 
asset.   IDC  Will  not  become  contractually  obligated  to 
sell  either  such  asset  without  the  advance  written 
consent  and  approval  of  the  Banks  which  consent  and 
approval  will  not  be  unreasonably  withheld.   Upon  sale 
of  either  or  both  of  the  Timex  Suilding  and  the  Cattle 
Barn  Note,  IDC  will  pay  all  expenses  incident  to  such 
sale  and  the  net  proceeds  of/such  sale  shall  be  shared 
equally  by  IDC  and  tte    Banks.   IDC  covenants  (and  the 
officer  executing  for  IDC  personally  covenants)  to  use 
its  and  his  best  efforts  to  obtain  all  necessary 
corporate  approvals  and  authorizations  of  the  actions 


required  of  IDC  by  this  Agreement,  i 
IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this 
\     Agreement  this  day  of  August,  19S5. 


l.rJr^   ^ 


J^i-a-fl 


/2*_  ^u^^  ^^— ^ 


INDUSTRIAL    DEVELOPMENT    COMPANY   OF 
LITTLE    ROCK 


MADISON    GUARANTY    SAVINGS    AND    LOAN 
ASSOCIATION 


ONION    NATIONAL    BANK    OF    LITTLE    ROCK 


WORTHEN    BANK    &    TROST    COMPANY,     N.A. 


FIRST    COMMERCIAL    BANK,     N.A. 
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AGREEMENT 

This  Agreement  made  and  entered  into  this   /V  day  of 
August,  1985,  by  and  between  INDUSTRIAL  DEVELOPMENT  COMPANY  OF 
LITTLE  ROCK,  an  Arkansas  corporation  ("IDC"),  MADISON  FINANCIAL 
CORPORATION,  an  Arkansas  state  chartered  savings  and  loan 
association  ("Madison"  which  reference  shall  include  any  entity 
or  individual  to  whom  Madison  might  elect  to  assign  its  rights 
hereunder)  and  UNION  NATIONAL  BANK  OF  LITTLE  ROCK,  WORTHEN  BANK 
AND  TRUST  COMPANY,  N.A.  and  FIRST  COMMERCIAL  BANK,  N.A.  (all 
national  banking  associations  and  all  hereafter  collectively 
referred  to  as  "the  Banks"). 

In.  ooubxderacion  of  the  mutual  covenants  and  agreements 
herein  contained,  the  parties  do  hereby  agree,  each  with  the 
other,  and  each  intending  to  be  legally  and  contractually  bound, 
as  follows: 

1.    Factual  Matters .   IDC  is  the  owner  of  a 
substantial  amount  of  real  »^»<t»aa r - n n a ^  property  all 
located  and  having  a  situs  in  Pulaski  County, 
Arkansas.   References  herein  to  the  "IDC  Property" 
refer  to  all  such  real  aaaggg^umiLl  property  owned  by 
IDC  rinrr~"-~^  '-  -\   ^-^h  \\\\\    "A  " — a.t;tao^rod.^^arQ^ia  excepting 
only  the  so  called  "Timex  BuildingH^  more  particularly 
described  on  Exhibit  '\"    hereto,  i-^h  i--i^ra-— ^  ■  ^  ^  t- i  r,  3-)irr.i 
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Note"  also  more  particularly  described  on  Exhibit  "2" 
hereto.   The  Banks  hold  valid,  perfected  and 
enforceable  encumbrances  which  encumber  all  of  the  IDC 
Property  as  well  as  the  Timex  Building  and  the  Cattle 
Barn  Note  as  collateral  security  for  obligations  owed 
by  IDC  to  the  Banks  which  obligations,  including 
interest  through  the  31st  day  of  July,  1985,  total 

$2, , . 

2.    Agreement  to  Purchase  and  Sell.   Madison 
agrees  to  purchase  and  IDC  agrees  to  sell  to  Madison 


all  of  the  IDC  Property.   The  agreed  upon  purchase 

in  cash  upon  closing.   IDC  has  recently  contracted  to 
sell  a  parcel  of  the  IDC  Property  for  a  motel  site 
("Motel  Site").   The  property  comprising  the  Motel  Site 
is  described  on  Exhibit  "3"  hereto.   The  Motel  Site 
would  otherwise  have  been  a  part  of  the  IDC  Property  to 
be  conveyed  to  Madison  but,  in  view  of  the  already 
contracted  for  sale  which  is  anticipated  to  close 
before  the  closing  of  the  purchase  and  sale  which  is 
the  subject  of  this  Agreement,  Madison  has  agreed  that 
to  the  extent  Madison  receives  a  minimum  of  $150,000.00 


from  the  Motel  Site  sale  proceeds,  IDC  may  retain  25% 
of  the  net  sale  proceeds  received  by  IDC  as  a  result  of 
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the  Motel  Site  sale  not  to  exceed  $50,000.00.   The 
$150,000.00  minimum  payment  to  Madison  auid  any 


remaining  net  sale  proceeds,  after  deducting  the  IDC 
/\ 

retention  not  to  exceed  $50,000.00  will  be  delivered  to 


Madison  at  the  closing  of  this  transaction  or,  at 
Madison's  option,  credited  against  the  purchase  price. 
If  Madison  elects  to  receive  a  credit  against  the 
purchase  price,  then  the  proceeds  allocated  to  Madison 


will  be  delivered. to  the  Banks  at  closing.   Conveyance 

shall  be  made  to  Madison  by  IDC  by  general  Warranty 

Deed  siibject  to  recorded  restrictions  and  easements. 

IDC  shall  furnish  z*i    t'zz   cc~"^  2  zz~~\^'n   ^-^'zz^zt   cf 

title  or,  at  IDC's  option,  in  lieu  of  the  abstract,  a 

policy  of  title  insurance.   Submission  of  an  abstract 

shall  not  constitute  a  waiver  of  this  option.   The 

abstract  or  title  insurance  will  reflect  good  and 

merchantible  title  to  the  IDC  Property  in  IDC. .  If 

A 

objections  are  made  to  title.  Seller  shall  have  a 
reasonable  time  to  meet  the  objections  or  to  furnish 
title  insurance.   Taxes  and  special  assessments  due  on 
or  before  the  closing  date  shall  be  paid  by  IDC. 
Current  general  taxes  and  special  assessments  shall  be 
prorated  as  of  the  closing  date  based  upon  the  last  tax 
statement.   Rental  payments  shall  be  prorated  as  of  the 
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closing  date.   Madison  certifies  that  it  has  inspected 
all  of  the  IDC  Property  and  is  not  relying  upon  any 
warranties,  representations  or  statements  of  IDC  as  to 
age  or  physical  condition  of  improvements  with  regard 
to  physical  defects,  which  could  be  detected  from  a 
visual  inspection  of  the  property.   The  risk  of  loss  or 


damage  to  the  property  by  fire  or  other  casualty 
occuring  up  to  the  time  of  transfer  of  title  on  the 
closing  date  is  assumed  by  IDC.   IDC  shall  vacate  the 
property  and  deliver  possession  to  Madison  on  the 
closing  date.   IDC  shall  pay  for  the  abstract  or  title 

conunission  due  to  Hathaway  &  Company  for  services 
rendered  with  respect  to  this  sale.   All  other  closing 
costs  shall  be  paid  by  the  parties  in  accordance  with 
custom  and  usage  for  apportioning  such  expenses  between 
Sellers  and  Buyers  in  like  transactions  in  Pulaski 
County,  Arkansas.   Madison  shall  be  responsible  for 
only  those  commissions,  fees,  finder's  fees,  or  other 


such  fees  contracted  for  by  Madison  with  third  parties 
and  Madison  shall  not  be  responsible  or  obligated  in 


any  way  for  the  commission  payable  to  Hathaway  & 
A 

Company  described  above.   The  closing  shall  occur  not 
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later  than,  two  weeks  from  the  date  hereof.   Time  is  of 
A . 

the  essence. 

3.   Agreements  Between  the  Banks  and  IDC.   IDC 

shall  pay  to  the  Banks  (a)  the  entire  net  proceeds  of 

sale  received  by  IDC.  and  (b>  Madison's  share  of  the 

A 

net  sale  proceeds  of  the  Motel  Site,  as  described  in 
the  preceding  paragraph,  if  Madison  elects  to  receive  a 
credit  against  the  purchase  price  for  the  IDC  Property 
instead  of  receivina  its  share  of  the  net  sale  proceeds 
of  the  Motel  Site.   In  consideration  of  said  payments, 
the  Banks  agree  to  release  the  encumbrances  which  they 
hold  on  the  IDC  Prooertv  in  a  forr.  satisf actor"  to 


Madison.   It  is  understood  and  agreed,  however,  that 


the  Banks  will  retain  their  encaamb ranees  on  the  Timex 

Building  and  on  the  Cattle  Barn  Note.   IDC  agrees  that 

it  will  utilize  its  share  of  the  net  sale  proceeds  of 

A 

the  Motel  Site  to  be  received  by  it  to  renovate,  repair 

amd  restore  the  Timex  Building  to  good  condition.   IDC 

agrees  that  it  will  undertake  to  cause  such  renovation, 

repairs  and  restoration  to  take  place  as  speedily  as  is 

reasonably  possible  and  will  immediately  commence 

efforts  to  sell  the  Timex  Building  and  the  Cattle  Barn 

Note  (separately  or  together)  for  the  best  price 

obtainable  for  each  such  asset.   IDC  will  not  become 
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contractually  obligated  to  sell  either  such  asset 
without  the  advance  written  consent  and  approval  of  the 
Banks  which  consent  and  approval  will  not  be 
unreasonably  withheld.   Upon  sale  of  either  or  both  of 
the  Timex  Building  and  the  Cattle  Barn  Note,  IDC  will 
pay  all  expenses  incident  to  such  sale  and  the  net 
proceeds  of  each  such  sale  shall  be  shared  equally  by 
IDC  and  the  Banks.   IDC  covenants  (and  the  officer 
executing  for  IDC  personally  covenants)  to  use  its  and 
his  best  efforts  to  obtain  all  necessary  corporate 
approvals  and  authorizations  of  the  actions  required  of 
IDC  by  this  Agreement.   If  both  the  Tirpex  Buildin-r  and 
the  Cattle  Barn  Note  have  not  been  sold  by 

,  198 ,  then  the  Banks  shall  be 

relieved  of  any  obligations  to  share  the  proceeds 
thereof  with  IDC  and  the  Banks  shall  be  free  to  pursue 
whatever  remedies  are  available  to  them  to  realize  upon 
such  collateral  secvirity. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this 
Agreement  this  day  of  August,  1985. 


INDUSTRIAL  DEVELOPMENT  COMPANY 
OF  LITTLE  ROCK 


By: 
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MADISON  GUARANTY  SAVINGS  AND 
LOAN  ASSOCIATION 


By:. 


UNION  NATIONAL  BANK  OF  LITTLE 
ROCK 


By:. 


WORTHEN  BANK  &  TRUST  COMPANY, 
N.A. 


By: 

By: 
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Jl 

Tlil«    Aqceenieiit    m«iJe    and    enCeteO    Into    tliis    _Z_£_^  «i«y    oi 
September.    1985    Or    aiiti    between    INUUSTRIAL  titi:VELOI'MENT  Cuni'ANY 
OF   LITTLE  RUCK,    an   Aikaiisas    corpotatioii    ('lUC'),    HAUISON 
FINANCIAL  CORPORATION,    an   Arkansas   state  ciiarteced   aavinqa    and 
loan   asaociatlon    ('Nadlson*   wlilcli   reference   aiiall    include   any 
•ntitr   or    individual    to   wlioa  Madison  aiiylit   elect   to    assign    ij:s 
rlqlits    hereunder)    and   UNION    NATIUNAC  BANK  OF   LITTLE    RUCK. 
HORTIIEN    BANK   ANU   TRUST    COHPANY.    N.A.     and    FIRST   CO»V1ERClAL    BANK. 
N.A.    (all   national    banking    associations    and   all    licreaCtei 
colloctivelr   referred   to   a%   *t>ie  Banks'). 

In   conslderstion  of    tlie   Mutual    covenants   and   avi  cvnivtits 
liecein   contained,    tiie    parties    do   lieieby    «qiw«,    aacli   with    ttie 
other,    and   each    intending    to   b«    levalljr    and   contractually 
bound,    aa   follows: 

1.  Factual    Matters.         lUC    la    the  owner    of    a   subslantial 
aaount   of    real    property  •!!    located   and  liavinq   a   situs 
III   Pulaski    County,    Arkansas.       Relctences    lieiein    to    the 
'lUC  Pro|i«rtT'    (ofer    to   all    sucli  real   propeily  uwned 
br  lUC  escepting   onlr   the   so   called   'Tlnex    building' 
■ore   partictilarly  described  on  Exhibit   *1*   heieto. 
References   herein   to   the   'Tines  Buildlnq*    aie  meant    to 
Include    tite    land    end    improvements   described   on   Exhibit 
I.      Tlie    Banks    hold   valid,    perfected    and   cnfuicoattie 
encumbrances  which  encumber    all   of    the    IliC   I'lnpuity   as 
well    as    the   Times    Hul  Idling    as    cultateial    •ecuilLy    loi 
ebll9Stlwns   owed   by    lUC   to    tlie    n«nKs   wliicli 
ebli9>tions.    inctudln9    Interest    through    tlie    3Jst    day 
of  July*    I'Bi.    total   S2.2Sy.739. 

2.  Aureewent    to    Purcliaae    and    Sell.      Hadisoit    aycees    to 
purchaae    and    IDC   agrees    to    sell    to   Msdlaon    all    o(    the 
lOC    Property.     .     Tlie    avieed    upon    futctiato    |mIc%;    i  :i 
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tl.7Sa.000.00,  all  of  whicii  iliall  b«  payaOle  via 
ceitlCled  cliecK  ii|>imi  clusliiq.   Tlic  cui  1 1 1  ieii  i:li(.'(.-l( 
will  b«  made  (layable  to  'lUC*  and  *tlie  Uaiiks*.   lOC 
lias  («cefitlr  contracted  to  aeU  a  iiaicel  o(    tlie  IIk: 
Proi<«rtr  (or  a  laotet  alt*  ('Hotel  Sll«'}.   Thti 
propel  tjr  comp  r  i  B  i  iiq  the  Motel  Site  is  described  on 
Esliihit  '2'  hereto.   Tlie  Hotal  Site  would  olharwise 
have  been  a  part  of  tlie  ItXT  Property  to  b«  conveyed  to 
Hadlton  but.  In  view  o(  tlie  already  cuntracleii  (tit 
sale  which  Is  anticipated  to  close  before  the  cIusIikj 
of  the  purchase  and  tale  wliicli  Is  the  subject  of  this 
Aqieeoient.  Hadlson  has  agreed  that  IOC  aay  letaiit  2S\ 
of  the  net  sale  proceeds  received  by  lUC  as  a  result 
of  the  Motel  Site  sal*.   After  deducting  the  lUC 
retention  of  2S\  of  the  net  t«le  proceeds,  the 
remalnlnv  7i\   of  such  net  salt  proceeds  will  be 
delivered  to  Hadlson  at  the  closing  of  this 
transaction  or.  at  H4dlsoii*s  option,  credited  acjalnst 
the  purchase  price.   If  Madison  elects  to  receive  a 
credit  sgainst  the  purchase  price,  then  the  7S\  uf  net 
sales  proceeds  allocated  to  Hadlson  will  be  delivered 
to  the  Banks  at  closing.   Conveyance  shall  be  made  to 
Hadlson  by  lix:  by  general  Warranty  Deed  subject  to 
recorded  restrictions  and  eastments.   ILX.*  shall 
furnish  at  Its  cost  a  complete  abstract  of  title  or. 
at  lUC's  option.  In  lieu  of  the  abstract,  a  policy  of 
titl*  Insuianc*.   Submission  of  an  abstract  shall  not 
consltut*  a  waiver  of  this  option.   The  abstiact  ot 
title  Insurance  will  reflect  qood  and  merchant  I ble 
title  to  the  lUC  Property  In  lUC  subject  only  to 
recorded  easemenets  and  rest c let  Ions .   If  objectlonn 
aiM  auOu  tu  title.  Seller  aliall  li.iv«  a  iuai>uii.<ble  t>Mu 
to  meet  the  objections  or  to  (uinlsli  title  insurance. 
Tascs  and  special  assessments  due  on  or  befoie  ll«e 
closing  dale  ahall  be  paid  by  IIKT.   Current  v«''«'"' 


1049 

taxes    and   sixscial    assessments   sliall    b«   pioisLeU    as    o( 
Liiu   c  tuning   iti>lv   liaiiiKl   ii|i<im   LIim    litrA    I  ai    ::I  .h  <iM*iit  . 
Roiital    payawiits    aliaU    l>«    protatad    as    o(    tlia    closing 
date.      Madison   cetttfles    that    It    lias    Inspected    all    o( 
tli«    Itx:    Propetty    and    Is    not    calylnq    upon    any 
warranties,    representations   or    stattsnents    o(    IIN.'    as    tu 
aqe   or    plirnli:*!    condition   of    tmpi  ovenHintn .      Tlie    ilnK 
of    loss   01    dama9e   to   tlie    propcrtjr   by   (ice  or   otiier 
casualty   occurlnq   up   to    tlie   time  o(    ttsitstei    ul    title 
on   the  closing  date   Is   assumed  by    IOC.      tUC  shall 
vacate    the   ptopecty   and   deliver    possession    to  Madison 
on    the   closing   date.      lUC   shall    par   lot    the   title 
Insurance  or    (or    bcinqlng    the   at>straets   up   to   date. 
All    other    cluslnq    costs    shall    be    paid   br    the   parties 
in    accordance   with    custom   and   usav«    (or    appui  t  luiiinq 
such   expenses   between   Sellers    and   Buyers    in    like 
transactions    in    Pulaski    Countr>    Arkansas.      Madison 
shall    be    responsible    (or    those   conmist ions,    (ees, 
finder's   fees,    or   other    such   (ees  contracted   (or   br 
Hadlson  with   third    parties.      lUC  shall    be    reKponsible 
(or    end    shall    vr    the    coramission    paytble    to   llatliawar    b 
Company.      The  closing   shall   occur    not    later    than 
September    30,    19BS.      Time    is   o(    the   essence. 
3.         Aqteernents    Between    the    Banks    and    IOC.         IbC   shall    par 
^  to    the   Banks    (a)    the  entice   net    proceeds   o(    sale 

received   bf    lUC.    and    (b)    Madison's   shaie  o(    the  net 
■  ale   proceeds   of    the  Motel    Site,    as  descilbcd    In   the 
preceding   paragraph,    l(   Madison  elects   to    receiw   a 
credit   against    the   purchase   price    (or    tlie    IHC   I'ropertr 
Instead   o(    receiving    its    share   o(    the   net    sale 
proceeds    of    the   Motel    Site.       In    cons Idui at  Ion   o(    said 
Itayments.    lite    Banks    agree    to    tcleas*    the   eiicumbi  ances 
which    ther    hold   on    the    lUC   Property    to   be   conveyetl    to 
Madison    In    a    form   satls(actocy    to    Hadiscin.       It     Is 
UMd«iatoud    atHt    agiecd.     however.     Hint    lliv    hniiks^  wl  M 
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retain   their   •ncuabranc«a   on    th«   T1m«i    Buildln9   ■'•(!  on 
a   certain   proalaaory   note    In    tiie    face   aaount   of 
(297,500.00    aade    by    Rlcliardaon    LiveXock    Coaaiaalon 
Co.,    Inc.    and   payable    to    IDC   ('the   Cattle    Barn 
Note*).      The   Bank*  agree    to   loan  up  to   and  not    to 
exceed   Two  Hundred  and    riCty   Thousand   Dollars 
(4250,000.001    to    IOC   for    the   purpose   of    laipr  oveaents 
to   the    'TlMes    Building*.      Payacnt    In    full    on    proceeds 
drawn  under    this   extension   of   credit   will    be   due    and 
payable    two  years    fro*  execution  of    the   proalssory         • 
note.      Advances   of  proceeds   under    the  extension   of 
credit    for   specific  repairs    to   the    *Ti«ex    Building* 
will    require  prior   approval    of   the    Banks.       Proceeds 
due    JOC  on   the  Cattle   Barn    Note   will    he   applied  by    loc 
In    reduction  of   the   (250,000.00   txtenalon   of   credit. 
IOC  agrees    that    it   will    undertake    to    cauae    such 
repairs   to    take   place    aa    apeedlly   aa    is    reaaonahly 
poaslble  and  will    laaedlately  cowaencc   efforts    to   sell 
the  Tlatei  Building  and  the  Cattle  Barn  Note 
(aaparately  or   together)    for   the  best   price   obtainable 
for    each   such  asset.      Upon   sale   of    the   Tlacx   Building, 
IDC  will    repay   the  balance   owed  on   the   4250,000.00 
extenalon  of  ccedltt   will    pay  all   expenaea    Incident    to 
such   sale  and   the  net   proceeds  of  each   such   sale   shall 
be  shared  equally  by   IOC  and  the   Banks.      If    the   Tlmez 
Building  has  not   been  sold  by  September    30,    1987,    then 
the   Banks  shall    be   relieved  of  any  obligations    to 
share    the   proceeda    thereof    with    IDC  and    IDC   shall 
deliver    to   the   Banks  a  warranty  deed  to   tlie    *Tl««z 
Building*.      Ttie    Banks   will    ahart    In    5Ut    of    the 
ttltiaate   proceeda   of   the  Cattle   Barn   Note.       lUC 
covenants   that    It   lias   obtained  all    necessary    corporate 
approvals  and  author Itattons   of   the   actions   required 
of    IOC  by   thla   agreeaetit. 
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IN  WITNESS   WllERF-lTT    the    patties    lieceto    liave   esecuteti    this 
agreement    tJiia     /3  '     cJar   ot    SeptemOec.     1965. 


INDUSTRIAL    UeVELUrHEHT    COMPANY    OF 
UJTTUE    ROCK 


BY:^/ 


■t(f^, 


HAUISON  GUARANTY  SAVINGS  ANU  LUAN 
ASSCXriATIUN 


UNtUN  NATIONAL  BANK  OF  LITTLE  ROCK 


HURTMEN  BANK  fa  TRUST  COMPANY.  N.A. 


.^  /M ;  /fi!J<C'Lu-^^ 


-5- 
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OPTION  TO  PUSCHASI  REAL  ESTATE 


This  op:ion  sranced  this  Is:  day  of  Kay,  1986,  by  SCTH  WARD  a: 
YVONNE  ANNA  WARD,  his  wife  (collectively  "Grantor"),  to  MADISON 
FINANCIAL  CORPORATION  ("Optionee"), 


W-I-T-N-E-S-S-E-I-H: 

1.      GRA.VT   0~   OPTION.      In   consideration    of   Optionee's    pz.y:ner.:    :z 
-the    Grantor    of   One    Thousand   Dollars    (SI, 000. 00),    and   other    good    and 
valuable    consideration,    the   receipt   and   adequacy   of   vhich    is    here:/ 
acknovledged ,    Grantor   hereby   grants    to    Optionee    an    exclusive    and 
irrevocable    Option    to    purchase    the    following    described   property 
together    with    all    buildings    and    improvements    thereon,    situated    m 
the    City    of    Little    Rock,    Pualski   County,    Arkansas,    to-wit: 


Part    of   Tracts    27   i   23,    Holman   Acres,    Pulaski  County, 
Arkansas . 


SWl-0  6  3 
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2.  .  PUTtCHASE  PniCE.   The  purchase  price  far  the  propcrcy 
hereinabove  described,  together  with  all  improvements  theron,  shall 
be  Four  Hundred  Thousand  Dollars  ( S^OO ,000 . 00)  . 

3.  EXPi:^ATION  DATZ.   This  Option  shall  expire  at  6:00 
o'cloclc,  P.M.,  Central  Time,  on  August  1,  1986. 

A.    FAILU?.;  TO  EXZHCIS;  OPTION.   If  Optionee  does  not  exercise 
this  Option  as  herein  provided,  all  sums  paid  by  him  hereunder  shall 
be  retained  by  the  Grantor  free  of  all  claims  of  Optionee,  and 
neither  party  shall  have  any  further  rights  of  claims .  agams  t  the 
other. 

5.    EXZ5CISZ  OF  OPTION.   This  option  shall  be  exercised 
by  Optionee's  delivering  to  the  Grantor  written  notice  of  such 
exercise  on  or  before  the  expiration  date,  or  any  extension  therecf, 
or  by  Optionee's  mailins  such  written  notice  of  exercise  by 
certified  mail  to  Grantor  at  least  tvo  (2)  days  before  the 
expiration  date,  or  any  extension  therof;  and  such  notice,  if  so 
mailed,  shall  be  deemed  valid  and  effective  whether  or  noL  it 
actually  is  delivered  to  Grantor  prior  to  the  expiration  dace,  or 
any  extension  thereof. 


'c^ 


SWl-064 
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6.         CICSIMG  ^EpUIHr.MENTS.   In  c.le  event  of  Optionee's 
exercise  of  this  Option: 

a.  Closing  will  occur  within  30  days  after  the 
exercise  of  this  Option,  which  date  may  be  extended  by 
mutual  agreement: 

b.  The  Grantor  shall  deliver  at  closing  to  Optionee, 
or  his  nominee,  a  general  warranty  deed  conveying  good  and 
marJcetatle  title  in  fee  si.-nple  to  the  aforesaid  premises, 
free  and  clear  of  all  liens,  encumbrances  and  tenancies, 
except  those  for  streets  and  utilities  and  tenancies  which 
may  be  disclosed  by  Grantor  to  Optionee  prior  to  the 
granting  of  this  Option; 

c.  Taxes  and  assessments,  if  any,  due  on  or  before 
the  closing  date  shall  be  paid  by  Grantor.   Taxes  and 
assessments,  if  any,  for  1986  shall  be  prorated  as  of  the 
closing  date; 

d.  Grantor,  at  Grantor's  sole  expense,  shall  furnish 
Optionee,  within  30  days  after  exercise  of  the  Option,  a 
ccmplete  abstract  certified  to  a  current  date,  or  at 
Grantor's  option,  a  commitment  for  an  owner's  title 
insurance  policy  convertible  at  closing  to  an  owner's  policy 
issued  on  AI-TA  Form  B,  1970,  reflecting  merchantable  title 
satisfactory  to  Optionee's  attorney.   In  the  event  an 
abstract  is  furnished  and  an  examination  of  title  to  said 

-3-  0190g 

SWl-065 
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prop«rty  shall  disclose  cftat  tfte  same  is  not  good  and 
matXeCable,  and  if  the  cause  of  such  unmarkeCabi  lity  shall 
not  be  removed  by  Gcancor  prior  co  the  date  fixed  for  closing, 
then  Grantor  may  exercise  his  option  to  furnish  Optionee  a 
policy  of  title  insurance  satisfactory  to  Optionee.   If 
mar)cetable  title  cannot  be  conveyed  at  closing,  any  monies  paid 
by  Optionee  on  account  of  the  purchase  price  of  said  property, 
including  any  sums  paid  as  consideration  for  the  granting  of 
this  Option,  shall  be  refunded  to  Optionee; 

e.  The  risk  of  loss,  damage,  condemnation,  or 
destruction  of  the  premises  or  improvements  thereon  -by  "f ire , 
or  otherwise,  until  closing  shall  be  on  Grantor; 

f.  Revenue  stamps  to  be  placed  on  the  Deed  shall  be 
at  the  expense  of  Grantor. 

7.    PAYMENT  OF  PtJRCHASg:  PBICZ.   At  closing.  Optionee  will 
pay  Grantor  in  cash  an  amount  equal  to  the  purchase  price  set 
"out  in  accordance  with  Paragraph  2  hereof. 

a.    N0TICZ3.   Any  notices  required  hereunder  shall  be 

effective  if  given  to  the  parties  hereto  at  the  following 

addresses,  or  such  other  address  as  either  party  may 

subsequently  designate  in  writing: 

OPTIONIZ:       Madison  Financial  Corporation 
1303  South  Main 
Little  Rocl<,  Arkansas   72201 

GRANTOR:        Seth  Ward 

16th  &  Main 

Little   Rock,    Ar'-cansas      72201 

-4-  0190g 
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9.  ASSIGNWCNT  .  Tliis  OuCioti,  before?  or  AClicr  i  i  •■:  c -f.- r  r;  i  .•:c  . 
may  be  assigned  by  Optionee  wic.'iouC  Clie  prior  written  codsenc  of 
Grantor . 

GRANTOR : 


iU<^'^^> 


Seen  Ward 

OPTIONEE: 

t-lAD£30N    FINANCIAL    COnrORAi  CON 


CXrQ^^ 


BY 


.5-  Ul9'Jq 

SWl-067 
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ACKNOv<'i.i:uG;u:.wr 


STATE   OF    ARKANSAS       ) 


)SS. 


COUNTY  OF  PULASX:   ) 


On  tMis  da>-  before  me,  tlie  undersigned  officer,  (•or-:oii;i  1 1/ 
appeared  SETH  WARD  and  YVONNE  ANNA  WARD,  his    uifH,  known  to  me 
CO  be  the  persons  whose  names  are  sut3scribed  to  die  for^qoinq 
Option  to  Purcliose  Real  E:;tace,  and  acknow  Ledqed  tliau  Llic/  had 
executed  t!ie  same  for  th^i  purposes  tlierain  ccncaincd. 

WITNESS  my  hand  and  oCCicial  seal  this   '3'Ji   day  of 
Hav         1936. 


My  Conmission  Expires: 
Augusc  2C'.  1993     


/;'.;/ 


>i'/A 


./ 


u,'.     '(Jl_ 

f'uUiic 


Durotliy 


Noca  cy/  f'ubii 
jtliy  E.'Uiinrcr 


ACKNOWLEDGMENT 


-STATE  OF  ARKANSAS   ) 

)ss. 
COUNTY  OF  PULASKI   ) 


On  this  day  before  me.  the  undersigned  officer,  personally 
appeared  Jcfn  L3trBrTi.!;p-r=t3n/ '■far^'^rn  C'^-^m^ii      known  to  me  to  be  tiis 
person  whose  name  is  subscribed  to  the  foregoing  Option  to 
Purchase  Real  Estate,  and  acknowledged  that  he  liad  executed  the 
.AAae  for  the  purposes  therein  contained. 

WITNESS  my  hand  and  official  seal  this  5Ui    day  of 
i^y .  1986. 


My  Commission  Expires 
A-Cjs:  26,  1993 


■M-AlCtiii'LL 

iiotAty    Hub  lie      / 


•6- 


olVJ-,- 


swi-oea 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  FEBRUARY  1,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:30  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Ms.  Strayhorn,  thank  you  for  coming  in  today.  If 
you  would  like  to  make  a  statement,  we  would  be  very  happy  to 
receive  it. 

Would  you  stand  for  the  purposes  of  taking  the  oath. 

SWORN  TESTIMONY  OF  SUSAN  STRAYHORN 

FORMER  SECRETARY 

MADISON  FINANCIAL  CORPORATION 

Ms.  Strayhorn.  I  decline  a  statement  at  this  time,  thank  you. 

Senator  Sarbanes.  Pardon? 

The  Chairman.  She  has  no  statement. 

Senator  Sarbanes.  Ms.  Strayhorn,  I  think  if  you  pull  that  micro- 
phone closer  to  you,  we  will  be  able  to  hear  you  better.  That's  a 
little  better,  thank  you. 

The  Chairman.  Ms.  Strayhorn,  Mr.  Chertoff  is  our  Counsel  and 
he  will  initially  be  asking  you  some  questions. 

Ms.  Strayhorn.  Good  morning. 

Mr.  Chertoff.  Good  morning  and  thank  you  for  coming.  Ms. 
Strayhorn,  in  1985,  you  went  to  work  for  Jim  McDougal;  correct? 

Ms.  Strayhorn.  As  a  matter  of  fact,  11  years  ago  this  month, 
yes. 

Mr.  Chertoff.  What  was  your  job  with  Mr.  McDougal? 

Ms.  Strayhorn.  Secretary. 

Mr.  Chertoff.  How  long  did  you  work  with  Mr.  McDougal? 

Ms.  Strayhorn.  Approximately  iy2  years. 

Mr.  Chertoff.  When  you  first  came  to  work  for  him,  where  was 
his  office? 

Ms.  Strayhorn.  It  was  in  the  Madison  Guaranty  Savings  & 
Loan  building,  a  half  flight  above  the  lobby. 

(1059) 
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Mr.  Chertoff.  Was  there  a  time  that  he  moved  his  office? 

Ms.  Strayhorn.  Temporarily. 

Mr.  Chertoff.  Was  that  in  February  1986? 

Ms.  Strayhorn.  Sometime  around  then,  yes,  sir. 

Mr.  Chertoff.  Where  did  he  move  it? 

Ms.  Strayhorn.  He  moved  to  the  sales  office  at  Castle  Grande. 

Mr.  Chertoff.  Where  was  that  located?  There's  a  little  map  off 
to  your  right,  it  shows  145th  Street.  Was  the  trailer  off  145th 
Street? 

Ms.  Strayhorn.  Yes,  sir,  just  east  of  number  4  parcel. 

Mr.  Chertoff.  What  was  Mr.  McDougal's  reason  for  relocating 
his  office  in  February  1986? 

Ms.  Strayhorn.  Madison  Guaranty  didn't  have  a  lot  of  room  and 
office  space  to  accommodate  a  number  of  examiners.  His  office  was 
large  and  had  a  conference  table.  He  was  willing  to  do  that  to 
make  room  for  the  examiners. 

Mr.  Chertoff.  Was  part  of  the  problem  also  that  he  really  didn't 
want  to  be  around  too  much  in  case  the  examiners  had  questions? 

Ms.  Strayhorn.  No,  I  don't  think  he  had  any  objection  to  an- 
swering questions.  The  objection  was  answering  them  one  at  a 
time.  I  think  he  had  rather  they  accumulate  their  questions  and 
pose  them  at  one  time. 

Mr.  Chertoff.  He  didn't  want  to  be  at  the  office  so  that  they 
could  come  to  him  with  questions  as  they  came  up;  he  wanted  them 
to  be  collected  and  then  at  the  end  he  would  answer  them? 

Ms.  Strayhorn.  I  don't  know  if  that  was  a  big  concern,  no. 

Mr.  Chertoff.  Do  you  remember  seeing  Governor  Clinton  at  the 
Castle  Grande  trailer? 

Ms.  Strayhorn.  Only  on  one  occasion,  yes. 

Mr.  Chertoff.  That  was  after  you  went  out  to  the  trailer  to  be 
in  the  office  along  with  Mr.  McDougal;  correct? 

Ms.  Strayhorn.  Yes,  that's  true. 

Mr.  Chertoff.  Tell  us  about  that  visit  by  Governor  Clinton. 

Ms.  Strayhorn.  There's  not  a  whole  lot  to  tell.  My  husband  just 
reminded  me  last  night  that  the  Governor  and  some  members  of 
his  staff  visited  some  industrial  plants  in  Sheridan,  one  of  which 
my  husband  was  employed  at  the  time,  and  as  a  matter  of  fact  he 
stopped  by  on  the  way  back  to  Little  Rock  for  a  short  visit. 

Mr.  Chertoff.  Well,  tell  us  about  the  visit. 

Ms.  Strayhorn.  I  don't  know  if  there's  a  lot  to  tell.  I  was  busy. 
You  know,  they  were  only  interested  in  the  commercial  develop- 
ment, it  appeared. 

Mr.  Chertoff.  When  you  say  "interested  in  the  commercial  de- 
velopment," Governor  Clinton  came  into  the  trailer? 

Ms.  Strayhorn.  I  believe  he  came  in  for  a  short  time.  As  I  say, 
I  was  busy,  I  was  answering  the  phone  and  pretty  much  doing 
other  duties,  so  it  was  no  really  big  affair. 

Mr.  Chertoff.  Did  the  Governor  introduce  himself  to  you? 

Ms.  Strayhorn.  Not  on  that  occasion,  no. 

Mr.  Chertoff.  Did  Mr.  McDougal  leave  with  the  Governor? 

Ms.  Strayhorn.  I  think  they  may  have  gone  to  lunch,  yes. 

Mr.  Chertoff.  Did  Mr.  McDougal  tell  you  afterward  that  he  had 
given  Mr.  Clinton  a  tour  of  some  of  the  property  there? 
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Ms.  Strayhorn.  I  don't  think  he  ever  really  told  me  specifically. 
I  probably  made  that  assumption  that  he  was  looking  at  some  of 
the  industrial  sites.  It  was  a  nice  development  and,  you  know, 
something  that  could  improve  Little  Rock. 

Mr.  Chertoff.  What  kind  of  development  was  it? 

Ms.  Strayhorn.  Well,  actually  it  started  out  to  be  a  fairly  heavy 
development — Levi  Strauss,  and  the  Siemens  Allis  plant  were  al- 
ready there,  and  it  looked  like  it  had  a  lot  of  potential. 

Mr.  Chertoff.  They  were  also  going  to  put  up  like  a  mobile 
home  area  or  a  home  development  in  the  area? 

Ms.  Strayhorn.  Yes,  sir,  that  was  separate  from  the  commercial 
development. 

Mr.  Chertoff.  Did  Mr.  McDougal  mention  to  you  about  giving 
Governor  Clinton  a  tour? 

Ms.  Strayhorn.  I  don't  recall.  I  may  have  made  that  assumption 
on  my  own,  because  it  would  have  been  beneficial  to  Little  Rock 
and  Arkansas. 

Mr.  Chertoff.  Well,  Ms.  Strayhorn,  let  me  make  sure  someone 
gives  you  a  copy  of  your  interview  that  you  had  with  the  RTC  in 
April  1994.  I  think  you  may  have  it  but  maybe  someone  can  go 
down  and  help  the  witness  find  page  47. 

Ms.  Strayhorn.  Would  it  be  in  this  portfolio? 

Mr.  Chertoff.  It  might  be,  but  we'll  give  you  some  help.  Do  you 
remember  being  questioned  or  interviewed  by  some  investigators  a 
couple  of  years  ago  from  the  RTC,  from  some  Government  agency 
involving  banks? 

Ms.  Strayhorn.  I  have  been  interviewed  so  many  times  I  have 
lost  count. 

Mr.  Chertoff.  I'm  sure  that's  true.  They  recorded  the  conversa- 
tion. I  think  they  must  have  told  you  that,  and  you  stated: 

Bill  Clinton,  the  only  other  time  I  remember  seeing  him  was — or  even  talking  to 
him  on  the  telephone,  I  mean,  he  just — he  didn't  call  a  lot,  but — but  was  out  at  the 
Castle  Grande  sales  office. 

I  gather  that's  the  office,  the  trailer  you're  talking  about  that  Mr. 
McDougal  was  in? 
Ms.  Strayhorn.  Yes,  sir,  I  believe  that's  what  I  was  referring  to. 
Mr.  Chertoff.  Then  you  stated: 

He  dropped  in  and,  as  I  recall,  I  think  they  went  up  the  street  to  the  Little  Plate 
lunch  place  and  had  lunch,  and  Jim  said  something  about  giving  him  a  tour.  I  as- 
sumed it  was  a  commercial  property  because  I  think  at  the  time  there  was  a  steel 
mill  or  steel  firm  was  looking  to  come  in  and  they  were  looking  at  the  property  out 
there,  so  I  think  he  might  have  been  interested  in  the  industrial  part  of  it,  but  that 
was  kind  of  a  non-event  thing  too,  you  know. 

What  I'm  interested  in  here,  and  since  this  is  your  statement  to 
the  investigators  a  couple  of  years  ago,  I  understand  you  were  as- 
suming it  was  a  commercial  property,  but  your  statement  to  the  in- 
vestigators was  that  Jim  said  something  about  giving  him  a  tour. 
I  take  it  you  stand  by  what  you  said  to  the  investigators? 

Ms.  Strayhorn.  It's  just  very  possible,  my  recollection  a  few 
years  earlier  probably  was  better  than  it  is  today. 

Mr.  Chertoff.  Do  you  remember  a  Lisa  Raglin? 

Ms.  Strayhorn.  Yes,  the  name  is  familiar  but  I'm — I  can't  quite 
put  her  in  a  capacity. 

Mr.  Chertoff.  Did  she  work  at  the  savings  and  loan? 
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Ms.  Strayhorn.  Lisa  Raglin. 

Mr.  Chertoff.  Did  she  work  with  computers  at  the  savings  and 
loan? 

Ms.  Strayhorn.  You  know,  I'm  sorry,  my  mind  is  at  a  blank.  I'm 
sure  she  worked  there  but  I  can't  recall  exactly  in  what  capacity. 

Mr.  Chertoff.  Were  you  involved  in  supervising  her  at  all?  Does 
that  ring  a  bell? 

Ms.  Strayhorn.  I  don't  think — well,  I  can't  remember  right  now. 
I'm  just  a  blank.  I  haven't  heard  that  name  in  quite  some  time. 

Mr.  Chertoff.  OK.  She  was  also  interviewed  as  part  of  one  of 
these  investigations.  She  worked  as  a  computer  loan  processor  at 
the  savings  and  loan  during  the  period  from  late  1984  into  1986. 
I  want  to  read  you  a  portion  of  her  statement,  which  I  think  you 
have  before  you.  It's  page  3  of  her  statement.  Senate  22348.  This 
refers  back  before  Mr.  McDougal  moved  to  the  trailer,  so  it's  while 
they  were  still  in  the  building.  Let  me  send  someone  down  to  help 
you  fmd  the  page.  It's  page  3. 

Senator  Sarbanes.  Is  this  Ms.  Strayhorn's  testimony? 

Mr.  Chertoff.  No,  this  is  Ms.  Raglin's  statement. 

I'm  going  to  ask  her  a  question  about  it  and  I'm  going  to  direct 
her  attention  to  it.  I  think  we'll  send  someone  down  to  sit  with  her 
and  help  her  fmd  this  stuff. 

Mr.  Ben-Veniste.  Did  you  say  testimony? 

Mr.  Chertoff.  No,  it's  a  statement  of  interview  by 

Ms.  Strayhorn.  Lisa  Raglin? 

Mr.  Chertoff.  That's  correct.  A  statement  of  interview,  memo- 
randum of  interview.  It's  also  accompanied  by  a  typewritten  ver- 
sion of  notes  from  the  interview,  and  I'm  going  to  read  from  the 
third  page  of  the  memorandum  of  interview.  The  institution 

Senator  Sarbanes.  Michael,  who  is  this  interview  with? 

Mr.  Chertoff.  Lisa  Raglin,  who  worked  at  Madison  Guaranty 
Savings  &  Loan. 

Senator  Sarbanes.  No,  who  did  the  interview? 

Mr.  Chertoff.  Pillsbury  Madison  &  Sutro.  It  states: 

The  institution  had  many  fundraisers  in  the  lobby.  To  her  knowledge,  many  of 
these  fundraisers  were  for  the  campaign  contributions  to  Bill  Clinton.  Raglin  re- 
membered that  Clinton  came  by  on  a  regular  basis,  sometimes  in  jogging  attire  or 
business  suit  but  on  a  regular  monthly  routine. 

Now  do  you  have  a  similar  recollection? 

Ms.  Strayhorn.  I  don't  know  about  her  recollection,  but  I  would 
not  agree  with — that  was  not  my  perception,  no. 

Mr.  Chertoff.  That  was  not  your  perception? 

Ms.  Strayhorn.  No. 

Mr.  Chertoff.  Do  you  remember  there  being  fundraisers? 

Ms.  Strayhorn.  I  only  knew  of  one.  It  was  kind  of  a  small  affair. 
In  fact,  I  believe  it  was  shortly  after  I  came  to  work  for  Madison. 

Mr.  Chertoff.  That  would  have  been  in  the  early  spring  of 
1985? 

Ms.  Strayhorn.  I  don't  recall  exactly  the  date,  but  it  was  early 
on  in  my  employment,  yes. 

Mr.  Chertoff.  Where  was  that  held? 

Ms.  Strayhorn.  In  the  lobby  of  the  Madison  Guaranty  Savings 
&  Loan. 

Mr.  Chertoff.  Was  Mr.  Clinton  there? 
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Ms.  Strayhorn.  I  don't  remember  his  being  there.  I  assume  he 
probably  was  but  I  don't  remember  seeing  him. 

Mr.  Chertoff.  When  you  were  at  the  savings  and  loan,  did  you 
ever  hear  anjdhing  about  Whitewater  Development  Corporation? 

Ms.  Strayhorn.  Of  course. 

Mr.  Chertoff.  Who  did  you  hear  it  from? 

Ms.  Strayhorn.  Mr.  McDougal. 

Mr.  Chertoff.  What  did  he — I'm  sorry,  go  ahead. 

Ms.  Strayhorn.  It  was  listed  on  his  financial  statements. 

Mr.  Chertoff.  Mr.  McDougal's  financial  statements? 

Ms.  Strayhorn.  Pardon  me? 

Mr.  Chertoff.  On  whose  financial  statements  was  it  listed? 

Ms.  Strayhorn.  Mr.  McDougal's. 

Mr.  Chertoff.  What  kind  of  financial  statements? 

Ms.  Strayhorn.  A  regular  financial  statement  that  I  prepared. 

Mr.  Chertoff.  What,  if  an3rthing,  did  you  hear  or  learn  about 
Whitewater  Development  when  you  were  at  the  savings  and  loan? 

Ms.  Strayhorn.  Not  a  whole  lot.  As  far  as  I  could  see,  it  was 
pretty  much  a  dead  issue,  and  did  not  receive  a  lot  of  attention  as 
far  as  I  could  tell.  Mr.  McDougal  was  busy  with  the  Financial  Cor- 
poration's development  and  I  was  aware  of  the  Whitewater  Devel- 
opment but  it  just  didn't  appear  to  be  a  real  vibrant  going  thing. 
It  was  a  put-back-in-the-mothballs  issue  at  that  point. 

Mr.  Chertoff.  What  is  it  that  you  heard  about  it?  Did  you  know 
that  the  Clinton's  were  partners  in  it? 

Ms.  Strayhorn.  I  knew  that  at  some  time,  but  I  can't  recall 
when  exactly  I  knew  they  were  partners. 

Mr.  Chertoff.  Do  you  know  how  you  found  out? 

Ms.  Strayhorn.  After  I  researched  some  delinquent  tax  bills 
from  Marion  County,  I  figured  that  they  were  partners  prior  to 
that. 

Mr.  Chertoff.  When  did  you  research  those  delinquent  tax  bills? 

Ms.  Strayhorn.  Well,  like  I  say,  I  don't  think  that  development 
had  been  given  a  lot  of  attention,  and  I  had  to  research  to  see — 
some  of  those  lots  apparently  were  sold  on  purchase  agreements, 
and  the  taxes  had  become  default  and  Susan  asked  me  to  attempt 
to  get  the  billings  on  those  so  that  she  could  resolve  that  issue. 

Mr.  Chertoff.  That  was  Susan  McDougal? 

Ms.  Strayhorn.  Right. 

Mr.  Chertoff.  Did  she  tell  you  that  Mrs.  Clinton  was  complain- 
ing about  this  issue  of  the  taxes  being  paid? 

Ms.  Strayhorn.  No,  I  don't  recall  that  she  mentioned  that. 

Mr.  Chertoff.  Did  you  get  the  impression  in  any  other  way  from 
anybody,  including  perhaps  Mrs.  Clinton  herself,  that  Mrs.  Clinton 
was  concerned  about  the  way  taxes  were  being  paid  or  other  pay- 
ments were  being  made  with  respect  to  this  Whitewater  project? 

Ms.  Strayhorn.  I'm  not  sure  Mrs.  Clinton  was  even  aware. 

Mr.  Chertoff.  I'm  asking  you,  did  you  become  aware  from  any 
source  that  there  was  a  concern  on  the  part  of  Mrs.  Clinton  about 
the  way  these  taxes  were  being  paid  or  not  being  paid? 

Ms.  Strayhorn.  Right  now,  I  don't  remember. 

Mr.  Chertoff.  Did  Mr.  McDougal  mention  it  to  you? 
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Ms.  Strayhorn.  I  just  don't  remember.  It's  possible,  and  I'm  sure 
you've  probably  got  a  document  typed  or  something  to  that  effect. 
I  don't  remember,  it  was  not  a  significant  issue. 

Mr.  Chertoff.  Ms.  Strayhorn,  you  remember  a  time  in  the  fall 
of  1985  when  the  financial  corporation  was  involved  in  the  pur- 
chase of  property  from  the  Industrial  Development  Company? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Do  you  remember  that  the  actual  purchase  was 
done  by  having  part  of  the  property  purchased  in  the  name  of  Seth 
Ward  and  part  of  the  property  purchased  in  the  name  of  Madison 
Financial? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  You  understood  the  reason  for  that  was  in  order 
to  circumvent  or  get  around  the  6  percent  investment  limitation 
that  applied  to  Madison  Financial? 

Ms.  Strayhorn.  Counselor,  I  was  involved  in  the  investigation, 
I'm  not  sure  what  I  knew  at  that  time  or  the  knowledge  that  was 
acquired  after  the  investigation.  I  have  a  little  problem  distinguish- 
ing when  I  knew  what.  I  was  aware  that  there  was  a  purchase,  I 
was  aware  that  Mr.  Ward  was  holding  some  of  the  property,  but 
there  were  also  other  people  that  had  purchased  the  property. 

Mr.  Chertoff.  Mr.  Ward  was  holding  the  property  on  behalf  of 
Madison  Financial,  and  McDougal? 

Ms.  Strayhorn.  I  cannot  say  personally  that  he  was  holding  it 
on  behalf  of  Madison  Financial.  I  don't  know  that  anybody  told  me 
directly  that  that's  what  it  was,  but,  you  know,  I  can 

Mr.  Chertoff.  It's  a  pretty  good  assumption,  you  came  to  realize 
that? 

Ms.  Strayhorn.  Well,  from  documents  I  did  and  various  pieces 
of  information,  I  more  or  less  came  to  my  own  assumptions.  I  don't 
know  if  anybody  ever  really  told  me.  I  can't  remember  at  this  time. 
I  mean,  that  was  11  years  ago. 

Mr.  Chertoff.  Ms.  Strayhorn,  you  also  came  to  understand  at 
some  point,  and  I  understand  that  you  were  here  as  a  secretary, 
you  were  not  someone  who  was  a  mover  and  a  shaker  at  the  bank, 
but  you  understood  that  after  the  property  was  acquired,  they 
started  to  sell  it  off  pretty  quickly;  right? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  You  understood  that  the  way  in  which  they  sold 
it  off  was  they  gave  loans  to  the  purchaser  so  that  in  effect  it  was 
kind  of  a  shell  game? 

Ms.  Strayhorn.  I  have  difficulty  with  the  terminology.  I  think 
all  this  was  documented.  I  think  I  even  produced  a  paper  trail  for 
the  Justice  Department  in  the  previous  indictment  against  Mr. 
McDougal  and  others.  I  mean,  it  was  an  extensive  investigation 
and  we  reviewed  all  the  transactions,  and  I  produced  documents 
under  a  subpoena  to 

Mr.  Chertoff.  Ms.  Strayhorn,  again,  I'm  going  to  ask  you  if  we 
can  show  you  page  120  of  your  recorded  interview  with  the  RTC, 
and  I  understand  you've  been  through  this  before,  but  this  is  a  dif- 
ferent investigation  and  we're  looking  at  different  things.  It  states: 

Question:  And  did  you  get  the  feeling  from  looking  at  that  stuff  that  all  the  money 
was  being  moved  around  among  accounts  at  Madison? 

Answer:  In  some  cases,  yes.  Some  of  the  funds  went  to  pay  off  loans  and  then 
other  loans  were  made. 
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Question:  It  looked  like  a  shell  game.  Not  to  interrupt,  but  did  it  look  like  a  shell 
game? 

Answer:  Yeah,  what  I  understand  a  shell  game  to  be.  Particularly  the  Seth  Ward 
loans. 

Question:  Right,  because  Fulbright's  sale  closed  and  then  Castle  Water  and  Sewer 
closed  and  that  paid  off  the  Ward  loan  and  then  they  had  to  get  another  project 
done  to  pay  off  those  loans  and  it  seemed  it  would  be  building  on  itself;  right? 

Answer:  And  the  one  piece  of  property  that  Seth  Ward  ended  up  with,  I  mean, 
he  ended  up  with  a  piece  of  property  free  and  clear,  and  we  took — after  the  Seth 
Ward  trial,  I  did  go  and  record  the  deed  to  the  property  behind  the — [and  it's  blank] 
that  I  think  it  was  28  acres  or  something,  he  deeded  that  back  because  it  was  collat- 
eral on  a  $400,000  loan  plus  it  was  collateral  on  a  $70,000  loan  plus  then  he  had 
the  unsecured  $90,000  loan  that  he  really  was  liable  on.  I  think  they  deducted  that 
from  the  judgment.  But  that  was  the  worst-case  scenario  that  I've  ever  seen.  In  fact, 
I  had  to  do  a  schedule  so  that  I  could  keep  up  with  it,  and  there  was  the  airplane 
loan  that  was  real  fun  to  investigate,  too.  And  I  think  the  airplane  actually  came 
from  Chris  Wade  to  start  with. 

Do  you  remember  all  this? 

Ms.  Strayhorn.  Yes,  and  I  believe  we  produced  documents.  We 
could  be  bogged  down  here  for  weeks  rehearsing  all  the  trans- 
actions. I  didn't  make  any  assumptions  as  to  whether  they  were 
wrong  or  that,  but  yes,  I  did. 

Mr.  Chertoff.  You  stand  by  your  statement,  I  take  it,  a  couple 
of  years  ago  to  the  investigators  that  yeah,  what  I  understand  a 
shell  game  to  be,  particularly  the  Seth  Ward  loans?  You  said  that. 
It  was  recorded. 

Ms.  Strayhorn.  Well,  yes,  a  shell  game  I  think  is  used  loosely, 
but  I  don't  even  know  what  a  shell  game  is,  particularly. 

Mr.  Chertoff.  It's  a  pyramid  scheme,  a  Ponzi  scheme.  It's  when 
you  take  the  pea  and  you  put  it  under  the  shells  and  you  move  it 
around  so  quickly  that  the  sucker  doesn't  know  where  the  pea  is. 
That's  what  a  shell  game  is. 

Ms.  Strayhorn.  I  think  the  documents  speak  for  themselves. 

Mr.  Chertoff.  Now  that  gets  us  to  the  issue  of  the  documents, 
so  let  me  turn  to  some  of  those.  You,  in  fact,  became  involved  testi- 
fying as  a  witness  at  a  trial  involving  Seth  Ward  and  a  dispute  he 
had  with  Madison  Financial,  right,  or  Madison  Guaranty;  correct? 

Ms.  Strayhorn.  I'm  not  sure  who  was  named  in  the  suit  but  it 
was  directed  toward  Madison,  yes. 

Mr.  Chertoff.  It  was  called  Ward  v.  Madison;  right? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  It  had  to  do  with  Ward's  claiming  commissions 
for  his  participation  or  his  interest  in  the  sale  of  some  of  these 
properties;  right? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  An  issue  came  up  concerning  an  option  agree- 
ment. Do  you  remember  that? 

Ms.  Strayhorn.  Yes,  sir. 

Mr.  Chertoff.  You  testified  in  the  trial? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Were  you  actually  shown  the  option  agreement? 

Ms.  Strayhorn.  Do  you  not  have  the  transcript  of  the  trial? 

Mr.  Chertoff.  Well,  I  have  a  transcript  of  the  trial.  I'm  trying 
to  ask  you  whether  at  any  point  before  the  trial  when  you  were 
preparing  for  the  trial,  when  you  were  being  interviewed,  when  you 
were  meeting  with  lawyers,  did  anybody  ever  show  you  a  copy  of 
the  option  agreement? 
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Ms.  Strayhorn.  I  don't  recall.  You  know,  I  have  looked  at  this 
thing  hundreds  of  times,  and  you  know,  I  stand  by  my  testimony, 
whatever  it  was  at  that  point. 

Mr.  Chertoff.  Well,  I'm  not  asking  you  about  something  you 
testified  about.  I'm  asking  you  whether  you  ever  were  shown  this 
option  agreement. 

Ms.  Strayhorn.  I  have  seen  it.  I  don't  know  when  I  have  seen 
it,  but  yes,  I  have  seen  it. 

Mr.  Chertoff.  Did  you  see  it  in  connection  with  the  1987  or 
1988  handling  of  this  case.  Ward  v.  Madison? 

Ms.  Strayhorn.  That's  very  possible.  I  don't  have  any  documents 
to  refer  to  that  effect,  but 

Mr.  Chertoff.  Let  me  start  by  showing  you  documents  we  are 
going  to  put  up  on  the  screen.  One  is  marked  SW 1-008  and  one 
is  SWl-005.  They  also  bear  markings,  Plaintiffs  Exhibit  5  and 
Plaintiffs  Exhibit  4.  I  believe  these  were  two  documents  that  you 
were  shown  and  you  did  testify  about  in  the  trial. 

I  also  want  to  make  sure  you  have  a  copy  of  your  trial  testimony, 
and  before  we  get  into  these  documents  I  want  to  refer  you  to 
pages  196  and  197  of  your  trial  testimony,  and  Jennifer  will  get  it 
for  you  in  a  second,  where  you  testified  about  the  time  that  Mr. 
McDougal  changed  his  offices.  Do  you  have  that  trial  testimony? 
We'll  get  it  for  you  right  now.  Page  196  and  197,  at  line  21,  in  your 
testimony  at  the  trial,  you  were  asked: 

Question:  Where  did  he  go? 

Answer:  He  vacated  the  offices  at  the  savings  and  loan  building  and  moved  to  a 
sales  office  at  the  Castle  Grande  estates.  There  was  a  sales  office  for  the  financial 
corporation  that  was  established  there,  and  he  moved  his  office  there. 

Question:  Do  you  know  why  he  moved? 

Answer:  Yes. 

Question:  Why? 

Answer:  He  did  not  want  to  be  accessible  to  the  examiners  to  have  to  answer  any 
questions  at  that  time. 

Do  you  remember  giving  that  testimony  in  response  to  those 
questions? 

Ms.  Strayhorn.  I  can't  deny  the  fact  that  it's  a  record,  but 

Mr.  Chertoff.  OK.  Let  me  show  you  Plaintiffs  Exhibit  5.  You 
were  shown  this  in  the  trial,  too.  You  recognize  this  document,  the 
typewritten  portion  of  the  document,  not  the  part  where  it's  written 
"void"  across  the  top  in  handwriting.  Do  you  recognize  the  typed 
portion  of  the  document? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  You  typed  this;  correct? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  You  typed  it  at  Mr.  McDougal's  direction? 

Ms.  Strayhorn.  I  believe  it  would  be  at  Seth  Ward's  direction. 

Mr.  Chertoff.  At  Seth  Ward's  direction? 

Ms.  Strayhorn.  According  to  the  typist  symbol,  yes. 

Mr.  Chertoff.  SW  is  Seth  Ward  and  SS  is  your  initials? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Did  you  write  the  words  "void"  across  the  top? 

Ms.  Strayhorn.  It  doesn't  look — it  doesn't  look  like  my 

Mr.  Chertoff.  In  fact,  isn't  it  the  case  that  you  had  not  seen 
that  this  document  is  an  agreement  between  Mr.  Ward  and  Mr. 
McDougal  that  appears  to  set  forth  their  arrangement  with  respect 
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to  the  purchase  of  this  property.  Am  I  correct  that  when  you  typed 
this,  you  believed  that  this  was  the  agreement  and  it  is  signed — 
that  governed  the  arrangement  between  Ward  and  McDougal  with 
respect  to  what  Ward  did  on  this  property? 

Ms.  Strayhorn.  I'm  sorry,  I'm  not  following  your  direction. 

Mr.  Chertoff.  You  understood — when  you  typed  this  letter,  you 
believed  that  this  was,  in  fact,  the  final  agreement  that  had  been 
entered  into  between  Ward  and  McDougal  regarding  the  purchase 
of  the  property;  right? 

Ms.  Strayhorn.  Tell  you  the  truth,  I  typed  it.  I  don't  know  if  I 
ever  had  a  belief  of  anything.  It  wasn't  my  prerogative  to  believe 
or  disbelieve.  I  mean,  the  document  stands  by  itself. 

Mr.  Chertoff.  WTien  is  the  first  time  you  saw  that  this  docu- 
ment had  "void"  written  across  it? 

Ms.  Strayhorn.  I  don't  know.  I  think  it  may  have  been  pre- 
sented at  trial. 

Mr.  Chertoff.  I'll  help  you,  on  page  195  of  your  testimony,  line 
14,  states: 

Question:  Had  you  ever  seen  this  document  with  void  written  on  it  before  Mr. 
Ward  brought  this  lawsuit? 
Answer:  No,  I  had  not. 

So  you  would  agree  with  me  that  between  September  24,  1985, 
or  thereabouts  when  this  document  was  typed  by  you  and  a  couple 
of  years  later  when  this  lawsuit  was  dropped — was  brought,  rather, 
you  did  not — you  had  not  seen  that  this  agreement,  this  initial 
agreement,  had  been  voided;  correct? 

Ms.  Strayhorn.  I  stand  by  my  testimony.  Counselor. 

I'm  at  a  disadvantage  here  because  I  have  not  reviewed  these 
documents  for  some  time.  I've  been  deposed,  interrogated.  I've  testi- 
fied in  so  many  trials,  both  defensive  and  offensive,  and  I  would 
prefer  that  we  not  get  bogged  down  in  details,  because  I  just  plain 
don't  remember.  They  were  minor  details  as  far  as  I  was  concerned. 

Mr.  Chertoff.  Plaintiffs  Exhibit  4  is  a  document  you  did  not 
type;  right?  You  were  shown  this  at  the  trial,  too? 

Ms.  Strayhorn.  Like  I  say.  Counselor,  I  stand  by  my  testimony. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  is  not  a  docu- 
ment you  typed;  right? 

Ms.  Strayhorn.  Since  it  doesn't  have  my  typist  signature  on  it 
and  in  some  cases  I  may  have  left  it  off,  but  for  some  reason,  but 
at  the  time  I  don't  believe  that  I  thought  I  had  done  it. 

Mr.  Chertoff.  Again,  just  to  put  your  mind  at  ease,  that's  what 
you  testified  about  at  page  194,  line  22: 

Question:  I  have  placed  in  front  of  you  Plaintiffs  Exhibit  4,  which  is  a  September 
24,  1985  letter.  Did  you  prepare  this  letter? 

Answer:  No,  I  did  not. 

We  have  someone  who  has  accepted  or  at  least  indicated  some 
responsibility  for  the  letter.  We  have  an  Official  Record  of  Inter- 
view from  the  Office  of  the  Inspector  General  with  a  Martha  Pat- 
ton,  former  secretary  to  Webster  Hubbell,  which  I  would  like  to  put 
up  to  close  this  part  of  the  examination.  At  page  2,  the  report  dis- 
closes the  following  and  we  can  put  it  up  on  the  Elmo. 

Ms.  Patton  was  shown  a  copy  of  a  letter  dated  September  24,  1985,  from  Seth 
Ward  to  James  McDougal,  President,  Madison  Financial  Corporation.  [See  Attach- 
ment 2]  The  letter  is  not  on  Rose  letterhead.  Rather,  it  has  Mr.  Ward's  name  and 
address  at  the  top.  Ms.  Patton  stated  that  she  could  not  recall  typing  this  specific 
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letter  either  but  that  she  believed  she  did,  because  the  type  is  similar  to  the  IBM 
typewriter  and  the  second  page  is  formatted  in  the  style  she  used  while  a  Rose  sec- 
retary. She  further  stated  that  both  letters  appear  to  be  her  style  of  typing. 

When  my  time  resumes  we'll  continue  with  what  happened  with 
respect  to  this  letter,  the  property,  and  how  it  related  to  the  option. 
The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Good  morning,  Ms.  Strayhom. 

You've  testified  a  number  of  times,  and  I  just  wanted  to  try  to 
ascertain  that  here  this  morning.  I  take  it  you  testified  at  the  trial 
of  Mr.  McDougal;  is  that  correct? 

Ms.  Strayhorn.  Yes,  sir. 

Senator  Sarbanes.  That  testimony  was  quite  extensive,  as  I  un- 
derstand it.  In  fact,  we  have  it  here.  It's  a  public  record,  so  your 
previous  testimony  is  available  to  the  Committee  and  anyone  else 
who  wants  to  look  at  it.  You  also  testified  at  this  civil  trial  involv- 
ing Mr.  Ward  and  Madison  that  Mr.  Chertoff  has  been  asking  you 
about;  is  that  correct? 

Ms.  Strayhorn.  Yes,  sir. 

Senator  Sarbanes.  I  will  note  we  have  testimony  available  and 
of  course  that's  generally  available  as  well.  I  take  it  you  were  inter- 
viewed at  some  length  by  the  Pillsbury  Madison  firm  who  was 
doing  an  investigation  for  the  RTC.  Do  you  recall  that? 

Ms.  Strayhorn.  Is  that  the  young  fellas  from  Los  Angeles? 

Senator  Sarbanes.  Yes.  I'm  told  that  that's  correct. 

Ms.  Strayhorn.  I  did  meet  with — were  they  retained  by  the 
RTC,  I  believe? 

Senator  Sarbanes.  As  I  understand  it  that  was  a  lengthy  inter- 
view as  well,  was  it  not? 

Ms.  Strayhorn.  Well,  my  daughter  and  daughter-in-law  were 
out  looking  for  me  that  night,  so  yes,  I  think  it  was. 

Senator  Sarbanes.  I  will  make  note  of  the  fact  that  we  have  that 
testimony  and  it's  generally  available  to  the  Committee,  and  to  the 
public  and  to  the  press,  as  a  matter  of  fact. 

You  also  did  an  interview  of  some  type  with  the  Inspector  Gren- 
eral  of  the  RTC.  Do  you  recall  that? 

Ms.  Strayhorn.  Yes,  I  believe  we  met  at  our  offices,  as  a  matter 
of  fact,  and  I'm  not  sure  what  date,  yes. 

Senator  Sarbanes.  Let  me  just  read  this  into  the  record.  This  is 
from  the  Office  of  the  Inspector  General  of  the  Resolution  Trust 
Corporation,  saying  that  Sue  Strayhorn,  former  secretary,  Madison 
Financial  Corporation,  a  subsidiary  of  Madison  Guaranty  Savings 
&  Loan,  was  interviewed  by  RTC  OIG,  Assistant  Regional  Inspec- 
tor General  for  Investigation,  Phillip  Spray,  and  FTC  OIG  Special 
Agent  Joe  Chappel  at  the  U.S.  Department  of  Agriculture's  OIG  of- 
fice in  Little  Rock  on  April  5,  1994.  On  April  7,  1994,  Strayhorn 
signed  an  affidavit  memorializing  the  April  5,  1994  interview.  Do 
you  recall  that? 

Ms.  Strayhorn.  Senator,  I'm  at  a  loss  here  because  it  seems  like 
you  have  all  the  information.  You  know,  I  can  tell  you  from  this 
point — how  much  time  do  you  have?  It  took  us  like  5  years,  and 
if  you  want  to  just  skim  the  surface  we  can  make  it  3  years,  but 
I'm  sorry,  I  stand  by  my  testimony  and 
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Senator  Sarbanes.  I'm  not  trying  to  inquire  into  the  substance 
of  your  testimony.  I'm  just  trying  to  establish  on  the  record  that 
you've  testified  in  a  lot  of  places,  to  a  lot  of  different  people,  and 
that  testimony  is  generally  available,  both  to  this  Committee,  and 
to  the  public.  In  a  sense,  given  that  it's  so  publicly  available,  it 
seems  to  me  that  we  have  the  substance  of  what  you  have  to  tell 
us  in  all  of  these 

Ms.  Strayhorn.  That's  what  I'm  saying,  yes. 

Senator  Sarbanes.  In  all  these  previous  appearances,  or  previous 
testimonies.  Now,  you  recall  giving  this  one  as  well,  I  take  it. 

Ms.  Strayhorn.  I  believe  that's  one  I  may  have  even  been  al- 
lowed to  edit  and  may  have  even  signed.  Is  that  the  one? 

Senator  Sarbanes.  That's  the  one  that  you  did  an  affidavit  on, 
and  I  assume  they  probably  showed  it  to  you  and  you  were  able 
to  edit  it  and  correct  it? 

Ms.  Strayhorn.  Yes,  I  was,  as  a  matter  of  fact. 

Senator  Sarbanes.  Have  you  had  any  conversations  or  inter- 
views with  this  Committee  or  the  staff  of  this  Committee? 

Ms.  Strayhorn.  I  talked  to  Ms.  Fisher,  just  in  general  terms — 
about  arrangements  and  scheduling.  I  did  speak  with  Mr.  D'Amato 
earlier  today.  I  don't  want  to  lie  on  record. 

Senator  Sarbanes.  About  the  substance  of  matters  or  just  about 
appearing? 

Ms.  Strayhorn.  I  don't  know  how  you  would  classify  that.  May- 
be, Mr.  D'Amato  can  clarify  that. 

The  Chairman.  Ms.  Strayhorn  indicated  to  me  that  she  believes 
she'll  be  a  witness  in  another  trial,  and  she  was  concerned  about 
testimony  today,  whether  that  would  bring  further  inquiries.  Her 
schedule  has  been  disrupted  and  this  has  been  somewhat  of  an  or- 
deal. We  talked  for  2  or  3  minutes  and  I  assured  her  we  would  at- 
tempt to  accommodate  her  as  best  as  possible  and  that  all  she  had 
to  do  was  answer  the  questions  to  the  best  of  her  ability  and  that 
was  the  nature  of  her  comments  to  me.  In  an  effort  to  accommodate 
her,  I  believe  one  of  our  staffers,  in  setting  up  and  making  arrange- 
ments, agreed  that  she  would  be  able  to  come  and  give  a  deposition 
and  then  testimony.  That  was  what  Ms.  Fisher  did  in  attempting 
to  facilitate  and  meet  with  Ms.  Strayhorn's  problems. 

Ms.  Strayhorn.  Correct. 

Senator  Sarbanes.  Well,  now,  I  didn't  understand. 

Ms.  Fisher  interviewed  you;  is  that  correct? 

The  Chairman.  No,  she  did  not.  Ms.  Fisher  attempted  to  sched- 
ule the  witness  at  a  time  that  would  accommodate,  as  we  do  with 
all.  It  was  simply  a  call  for  the  purposes  of  setting  up  a  schedule 
so  Ms.  Strayhorn  could  be  here.  In  addition,  it  was  agreed,  in  order 
to  help  Ms.  Strayhorn,  that  there  would  not  be  a  deposition  be- 
cause that  might  take  her  coming  down  an  additional  time.  She  felt 
relieved  about  that,  that  she  would  only  have  to  be  examined  once 
as  opposed  to  coming  in  and  having  a  deposition  and  then  coming 
back  and  testifying.  That  was  the  nature  of  the  contact. 

Senator  Sarbanes.  With  Ms.  Fisher? 

The  Chairman.  A  telephone  conversation,  which  we  do.  Senator, 
with  all  of  the  witnesses  either  through  them  directly  or  through 
their  counsel  when  they  have  attorneys. 
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Senator  Sarbanes.  Well,  that's  a  helpful  explanation.  Your  con- 
cern this  morning,  Ms.  Strayhorn,  that  you're  to  testify  and  you  an- 
ticipate testifying  in  some  trial;  is  that  correct? 

Ms.  Strayhorn.  I  don't  anticipate,  Senator.  I've  been  subpoenaed 
by  the  Special  Counsel. 

The  Chairman.  She  wanted  to  advise  me  of  that. 

Ms.  Strayhorn.  Unless  I  want  to  get  arrested  and  I  don't  think 
that  would  look  real  good. 

Senator  Sarbanes.  All  right.  Are  there  other  testimony  or  inter- 
views besides  these  that  would  be  available  that  would — where  you 
had  spelled  out,  you  know,  your  recollection  of  the  substance  of 
matters  that  you  can  recall? 

Ms.  Strayhorn.  Senator,  I  have  been  interviewed,  deposed,  testi- 
fied in  court  so  many  times,  I've  never  been  able  to  attend  a  trial. 
I  think  all  of  the  facts  on  this  issue  is  well-documented,  particu- 
larly in  the  RTC  records. 

I  personally  have  documented  most  of  this  information.  You 
know,  we're  going  to  be  here  for  weeks  if  we  get  bogged  down  in 
the  minor  details.  I  stand  by  my  testimony. 

An5rthing  out  of  that  area,  I  will  be  glad  to  help  you  with. 

Senator  Sarbanes.  Now,  I  understand  that,  and  I  think  that's  an 
important  point.  I'm  just  trying  to  find  out  whether  there's  other 
testimony  besides  the  ones  that  we've  already  discussed  that  you 
recall  giving.  We've  had  the  two  trials,  the  testimony,  the  interview 
with  the  RTC  Inspector  General  where  you  edited  it  and  signed  it, 
and  then  we  have  the  lengthy  interview  you  had  with  the  RTC  peo- 
ple that,  as  you  indicated,  involved  a  lawyer  from  Los  Angeles. 
Have  there  been  other  instances  of  interviews  or  testimony  that 
you  can  recall? 

Ms.  Strayhorn.  I've  spoken  with  the  counsel  on  some  occasions, 
and  I  didn't  log  all  of  these.  I  thought  maybe,  you  know,  after  this, 
and  if  I  had  known  it  was  going  to  be  so  extensive  I  probably 
should  have  kept  a  log.  No,  sir,  I  don't  recall. 

I  have  had  several  interviews  with  the  Special  Counsel,  yes. 

Senator  Sarbanes.  With  the  Independent  Counsel,  with  Mr. 
Starr's  office  and  his  people? 

Ms.  Strayhorn.  Yes. 

Senator  Sarbanes.  Thank  you  very  much. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Ms.  Strayhorn.  My  name  is 
Richard  Ben-Veniste.  We  have  not  spoken  or  met  before. 

Ms.  Strayhorn.  No,  sir. 

Mr.  Ben-Veniste.  I'll  try  to  be  very  brief  today  hopefully.  Let  me 
make  sure  of  one  fact,  however,  and  that  is  with  respect  to  the  time 
that  Mr.  McDougal  moved  out  to  the  trailer  office,  you're  quite 
clear  that  that  was  sometime  on  or  after  February  1986? 

Ms.  Strayhorn.  It  was  in  that  general  timespan,  yes. 

Mr.  Ben-Veniste.  We  are  told  on  the  basis  of  the  testimony  of 
the  auditors  that  came  in  to  audit  the  Madison  Guaranty  Savings 
&  Loan  that  they  were  in  from  February  through  July,  and  Mr. 
McDougal  was  out  there  during  that  period  of  time,  and  I  take  it 
continuously  thereafter  in  terms  of  his  principal  place  of  business? 

Ms.  Strayhorn.  He  left  in  July  1986. 

Mr.  Ben-Veniste.  He  left  the  savings  and  loan? 
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Ms.  Strayhorn.  Yes,  sir. 

Mr.  Ben-Veniste.  That  was  at  the  invitation  of  the  Federal  au- 
thorities by  way  of  a  cease  and  desist? 

Ms.  Strayhorn.  I  think  he  may  have  been  given  an  opportunity. 

Mr.  Ben-Veniste.  He  knew  what  was  coming  and  they  allowed 
him  the  opportunity  to  resign  essentially? 

Ms.  Strayhorn.  We  never  discussed  it,  but  yes,  I  think  so. 

Mr.  Ben-Veniste.  You  got  that  impression? 

Ms.  Strayhorn.  Yes. 

Mr.  Ben-Veniste.  So  that  the  time  that  you  recall  when  Gov- 
ernor Clinton  visited  with  Mr.  McDougal  in  the  trailer  office  was 
clearly  sometime  after  February  1986.  That's  very  clear? 

Ms.  Strayhorn.  Yes,  it  would  have  had  to  have  been  in  that 
time  period.  I'm  not  sure  exactly. 

Mr.  Ben-Veniste.  Do  you  have  any  way  of  further  pinpointing 
when  that  visit  might  have  occurred? 

Ms.  Strayhorn.  No,  sir,  that  was  a  very  busy  summer.  There 
were  a  lot  of  things  that  had  to  be  handled.  It  was  very  insignifi- 
cant. I  don't  have,  you  know,  anj^hing  to  attach  it  to  a  particular 
point  in  time. 

Mr.  Ben-Veniste.  You  mentioned  it 

Ms.  Strayhorn.  I  mean,  it  was  not  a  significant  visit  as  far  as 
I  could  tell,  and  only  on  two  occasions  did  I  ever  even  know  that 
he  came  into  the  office. 

Mr.  Ben-Veniste.  Do  you  recall  other  occasions  when  there  was 
contact  between  Mr.  McDougal  and  Governor  Clinton? 

Ms.  Strayhorn.  Everybody  seems  to  think  they  were  bosom  bud- 
dies. I  did  not  see  that  at  all. 

Mr.  Ben-Veniste.  Well,  we  want  to  get  your  testimony  and  your 
recollection,  Ms.  Strayhorn. 

Ms.  Strayhorn.  My  perception  is  that  they  were  political 
friends.  I  don't  think  they  visited  on  a  regular  basis.  As  far  as  I 
could  tell,  at  least  not  in  the  office  situation. 

Mr.  Ben-Veniste.  OK.  You  mentioned  it  was  a  particularly  busy 
or  hectic  summer. 

Ms.  Strayhorn.  Yes,  sir. 

Mr.  Ben-Veniste.  Does  that  lead  you  to  believe  that  it  was  closer 
to  summer  than  to  February  when  Governor  Clinton  visited? 

Ms.  Strayhorn.  No,  I  just  referred  to  it  because  it  got  rather 
warm  in  that  area  during  that  period,  but  I  don't  have  any  point 
of  reference  to  establish  a  date  that  that  was.  My  husband  may  re- 
member when  he  visited  his  plant,  but  he  reminded  me  last  night 
that  it  was  on  that  same  day. 

Mr.  Ben-Veniste.  It  was  on  the  same  day? 

Ms.  Strayhorn.  Yes. 

Mr.  Ben-Veniste.  Do  you  want  to  take  a  minute  to  chat  v/ith 
your  husband? 

Ms.  Strayhorn.  I  don't  think  he's  going  to  be  able  to  remember 
either  because  it  was  rather  insignificant. 

Mr.  Ben-Veniste.  This  would  be  in  the  nature  of  new  informa- 
tion, and  certainly  put  new  light  on  the  subject. 

Ms.  Strayhorn.  He  hasn't  been  subpoenaed  yet,  so 

Mr.  Ben-Veniste.  From  the  fact  that  you  raise  this  point,  was 
Governor  Clinton  in  the  habit  of  dropping  in  as  he  toured  through 
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the  State  and  particularly  the  area  around  Little  Rock  where  the 
seat  of  State  government  was  located? 

Ms.  Strayhorn.  I'm  only  aware  of  this  one  instance,  of  which  I 
was  reminded  by  my  husband  last  evening,  yes. 

Mr.  Ben-Veniste.  At  least  it's  fair  to  say  that  you  don't  remem- 
ber it  having  been  just  at  the  time  that  Mr.  McDougal  moved  out 
to  the  trailer,  because  that  would  have  probably  stood  out  in  your 
mind  that  here  Mr.  McDougal  just  got  there  and  all  of  a  sudden 
the  Governor  dropped  in? 

Ms.  Strayhorn.  Well,  I  didn't  join  him  in  the  sales  office  until 
a  couple  or  three  weeks  later,  so  it  wasn't  instantly. 

Mr.  Ben-Veniste.  It  could  have  been  in  the  spring  or  summer, 
it  didn't  stand  out  in  your  mind? 

Ms.  Strayhorn.  I  don't  recall  cold  weather,  but  then  in  Arkan- 
sas we  have  warm  days  in  March.  I  don't  have  any  reference  point. 
I  just  don't,  I'm  sorry. 

Mr.  Ben-Veniste.  Fair  enough.  I'm  just  trying  to  get  the  best 
recollection  you  can  provide  us,  not  being  critical. 

Ms.  Strayhorn.  I  have  trouble  remembering  the  important 
points.  That  just  was  not  a  significant  event  in  my  book. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  the  relationship  be- 
tween Mr.  McDougal  and  Mr.  Hale.  Have  you  met  David  Hale? 

Ms.  Strayhorn.  I'm  sure  you're  going  to  have  some  document 
that  says  I  did,  but  I  don't  recall  ever  meeting  the  man. 

Mr.  Ben-Veniste.  I'm  not  suggesting  you  did. 

Ms.  Strayhorn.  You  don't  have  a  document  there  saying  I  do? 

Mr.  Ben-Veniste.  I'm  not  trying  to  trip  you  up  Ms.  Strayhorn. 

Ms.  Strayhorn.  Right  now,  I  don't  recall  ever  meeting  him,  no. 
I  did  deal  with  him  on  other  matters,  but 

Mr.  Ben-Veniste.  Were  you  aware  of  the  fact  that  Mr.  McDougal 
and  Mr.  Hale  had  a  business  relationship? 

Ms.  Strayhorn.  I  came  to  perceive  that  they  were  initiating  a 
business  relationship,  yes. 

Mr.  Ben-Veniste.  You  testified  that  you  became  a  person  who 
was  extremely  helpful  to  the  U.S.  Attorne/s  office  in  terms  of  the 
paper  trail,  as  you  mentioned,  and  authenticating  documents  and 
doing  your  best  to  provide  truthful  testimony  as  requested  by  the 
U.S.  Attorney's  office  in  Little  Rock  in  preparation  for  the  criminal 
trial  of  Mr.  McDougal  back  in  1989.  Is  that  fair  to  say? 

Ms.  Strayhorn.  I'm  not  sure  how  helpful  I  was.  I  was  about  the 
only  one  left  that  had  any  knowledge  at  all. 

Mr.  Ben-Veniste.  You  were  trying  to  do  your  best,  is  my  point. 

Ms.  Strayhorn.  I  was,  yes. 

Mr.  Ben-Veniste.  Obviously  the  events  were  a  lot  fresher  in 
your  mind  back  in  1989  than  they  are  now,  7  years  later? 

Ms.  Strayhorn.  Well,  I  have  to  point  out  too,  these  matters  are 
just  one  in  many  that  were  extensively  investigated,  in  most  cases 
litigated.  Some  ended  up  in  bankruptcy,  so  I  was  dealing  with — 
during  the  RTC  period  under  which  I  worked  for  the  RTC,  period, 
there  were  so  many  matters  that  didn't  give  me  time  to  reflect  on 
a  lot  of  issues. 

Mr.  Ben-Veniste.  Let  me  ask  you  about  David  Hale  to  see  if  you 
have  a  recollection  about  the  Dardenelle  development  matter. 

Ms.  Strayhorn.  Yes,  I  was  involved  in  that. 


1073 

Mr.  Ben-Veniste.  Will  you  tell  us  what  you  recall  about  that 
matter? 

Ms.  Strayhorn.  The  deposition? 

Mr.  Ben-Veniste.  In  terms  of  Mr.  Hale's  role,  Mr.  McDougal's 
role  and  the  role  of  individuals  who  Mr.  Hale  may  have  encouraged 
to  put  up  property  as  security  for  a  loan. 

Ms.  Strayhorn.  I'm  sorry,  can  you  rephrase  that  question? 

Mr.  Ben-Veniste.  What  do  you  recall  about  what  that  invest- 
ment was  all  about? 

Ms.  Strayhorn.  The  Dardenelle  development? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Strayhorn.  From  my  recollection,  it  was  a  family  farm,  and 
I  think  it  was  like  200  and  something  acres.  The  family  of  his 
secretary 

Mr.  Ben-Veniste.  Of  Mr.  Hale's  secretary? 

Ms.  Strayhorn.  Yes.  I  think  it  was  in  danger  of  being  foreclosed 
and  his  secretary  had  asked  him  to  help  her  out  to  keep  it  from 
being  foreclosed  and  sold  at  a  foreclosure  sale. 

This  is  purely  from  memory.  I  think  all  of  this  may  be  stated  in 
the  complaint  that  was  filed  in  the  cross  complaint  and  the  counter 
complaint  by  the  Grooms  family. 

Mr.  Ben-Veniste.  Who  is  the  Grooms  family. 

Ms.  Strayhorn.  They  were  the  elders  of  Karen  Grooms. 

Mr.  Ben-Veniste.  Karen  Grooms  was  a  secretary  to  Mr.  Hale? 

Ms.  Strayhorn.  I  say  secretary  in  general  terms.  I'm  not  sure 
of  her  capacity. 

Mr.  Ben-Veniste.  May  she  have  been  administrative  assistant  or 
in  that  capacity? 

Ms.  Strayhorn.  She  was  associated  with  his  office,  yes. 

Mr.  Ben-Veniste.  Somehow  Mr.  Hale  was  involved  in  having  his 
secretary's  parents'  farm  put  up  as  collateral  in  connection  with  a 
loan.  Is  that  true? 

Ms.  Strayhorn.  I  don't  think  they  were  her  parents.  They  were 
related  but  I'm  not  sure  of  the  relation. 

Mr.  Ben-Veniste.  Do  you  remember  what  occurred? 

Ms.  Strayhorn.  In  the  case? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Strayhorn.  I  believe  that  settled  before  it  got  to  trial. 

Mr.  Ben-Veniste.  What  occurred  in  terms  of  the  transaction? 
What  was  the  nature  of  what  Mr.  Hale  did  with  that  farm? 

Ms.  Strayhorn.  The  nature  of  the  loan  itself? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Strayhorn.  I  don't  think  there  was  anything  outstanding  in 
that  particular  transaction. 

Mr.  Ben-Veniste.  I'll  see  if  I  can  refresh  your  recollection,  we'll 
get  some  documents  up  later.  You  made  the  request  that  you  not 
be  deposed  in  this  matter  to  Ms.  Fisher?  Is  that  what  I  understand 
occurred,  or  were  you  passing  on  someone  else's  request? 

Ms.  Strayhorn.  Pardon  me? 

Mr.  Ben-Veniste.  Did  you  make  the  request  that  you  not  be  de- 
posed by  this  Gommittee  prior  to  your  testimony? 

Ms.  Strayhorn.  No,  I  did  not.  In  fact,  I  was  here  at  8:30  or  9 
o'clock  expecting  to  be  deposed. 
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Mr.  Ben-Veniste.  By  "deposed"  I  mean,  giving  a  deposition  pri- 
vately before  your  public  testimony  that  you're  giving. 

Ms.  Strayhorn.  I  understood  that  that  was  the  arrangement. 

Mr.  Ben-Veniste.  That  you  were  going  to  be  deposed  earlier  this 
morning? 

Ms.  Strayhorn.  Yes. 

Mr.  Ben-Veniste.  Who  did  you  make  that  arrangement  with? 

Ms.  Strayhorn.  I  think  Ms.  Fisher  may  have  mentioned  it  to  me 
on  the  phone.  It  was  not  spelled  out  in  the  letter  or  the  subpoena, 
but  I  believe  she  was  relaying  how  it's  typically  done,  yes.  I  don't 
know  your  procedures  here.  I  haven't  followed  these  hearings  at  all. 

Mr.  Ben-Veniste.  I'm  trying  to  catch  up  with  them  myself.  The 
Chairman  mentioned  that  you  made  a  request  of  Ms.  Fisher  that 
you  not  be  deposed  in  connection  with  this  matter. 

The  Chairman.  Mr.  Ben-Veniste,  I  try  not  to  cut  in  on  other 
people 

Mr.  Ben-Veniste.  Except  me. 

The  Chairman.  I  did  not  say  that.  I  said  that  Ms.  Fisher  indi- 
cated to  Ms.  Strayhorn  that  we  would  not  require  her  being  de- 
posed, inasmuch  as  much  of  the  information,  and  I  believe  we  have 
an  ongoing  thing  that  we  have  people  on  occasion  who  have  given 
sworn  statements,  we  have  not  found  it  necessary  to  depose  all  of 
them.  Ms.  Fisher  indicated  to  Ms.  Strayhorn  that  a  deposition 
would  not  be  necessary.  Ms.  Strayhorn  was  appreciative  of  that  be- 
cause that  meant  she  would  not  have  to  come  in  on  another  day. 
That's  what  I  said. 

Mr.  Ben-Veniste.  I  must  have  misinterpreted  it 

The  Chairman.  Then  you  did. 

Mr.  Ben-Veniste.  Or  you  misspoke,  Mr.  Chairman. 

The  Chairman.  I  don't  think  it's  your  position  to  tell  me  whether 
I  misspoke. 

Mr.  Ben-Veniste.  Or  I  misheard. 

The  Chairman.  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  May  I  inquire  just  out  of  curiosity,  Ms.  Strayhorn, 
are  you  represented  by — is  this  your  lawyer  behind  you? 

Mr.  Ben-Veniste.  No,  it's  her  husband. 

Ms.  Strayhorn.  That's  the  only  representation  I  have.  No,  I'm 
without  counsel.  I  don't  think  they  have  public  defenders  for  wit- 
nesses. Or  maybe  they  do. 

Senator  DoDD.  I  apologize.  This  is  your  husband,  then? 

Ms.  Strayhorn.  This  is  my  husband,  yes. 

Senator  DODD.  So  you're  without  a  lawyer  here  today? 

Ms.  Strayhorn.  That's  correct. 

Senator  DODD.  Why  don't  you  have  a  lawyer? 

Ms.  Strayhorn.  I  don't  see  that  I  should  spend  my  personal 
funds  to  accommodate  the  Committee  or  the  Special  Counsel.  I'm 
here  to  tell  the  truth.  I  don't  think  there's  an3dhing  wrong  with 
that,  and  I  don't  need  legal  counsel  to  tell  me  how  to  tell  the  truth. 

Senator  Dodd.  Good  for  you.  I  might  point  out,  we  have  six, 
seven,  eight  U.S.  Senators  here.  How  many  lawyers  do  we  have 
here  on  the  staff?  People  raise  their  hands  who  are  attorneys. 
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Ms.  Strayhorn.  I  notice  the  lawyers  have  lawyers  so  maybe  I'm 
in  big  trouble.  I'm  not  sure. 

Senator  DODD.  How  many  people  are  lawyers,  will  they  raise 
their  hands  on  the  staff  here? 

Senator  MURKOWSKI.  May  I  sit  down,  Senator? 

Senator  DODD.  Sure. 

Senator  Murkowski.  Thank  you. 

Senator  DODD.  How  many  lawyers  do  we  have  here?  Do  we  have 
lawyers  back  here?  I'm  just  curious,  how  many  lawyers? 

The  Chairman.  I  think  this  is  now  getting 

Senator  DODD.  I  just  make  the  point  we  have  six,  seven  U.S. 
Senators,  a  raft  of  the  attorneys  here  and  a  witness  who  has  been 
through  four  of  these  processes  before.  I  made  a  point. 

Senator  Sar.banes.  Ms.  Strayhorn  has  touched  on  something  that 
we  need  to  give  some  thought  to,  and  that  is  the  people  who  are 
called  here  as  witnesses  incur  significant  expense,  and  if  they  bring 
counsel,  they  have  to  pay  the  fees  themselves.  There's  no  provision 
by  the  Committee  to  cover  counsel  fees,  and  some  witnesses  have 
come  before  us  have  incurred  very  large  legal  bills.  Congress  ought 
to  give  some  thought  to  that. 

Ms.  Strayhorn.  Senator,  all  the  attorneys  I've  been  associated 
with  are  either  going  to  be  up  here  with  me  or  involved  with  Madi- 
son. The  only  ones  that  I  know  and  trust.  Besides,  it  would  be  rath- 
er extensive  fees  just  to  bring  him  up  to  speed  on  the  situation. 

Senator  Sarbanes.  Yes.  And  the  travel  cost,  too. 

Ms.  Strayhorn.  Should  I  have  a  counsel? 

The  Chairman.  No.  Ms.  Strayhorn,  I  think  you  said  it  best  when 
you  said  you  didn't  need  an  attorney  because  all  you  were  going  to 
do  is  tell  the  truth  to  the  best  of  your  ability,  and  I  believe  that's 
where  you're  coming  from. 

Ms.  Strayhorn.  Exactly. 

The  Chairman.  We  appreciate  your  coming  in,  and  that's  why  we 
have  attempted  to  limit  the  number  of  times  you  would  have  to 
come  in.  That  was  the  nature  of  the  communication  between  our 
staff  and  Ms.  Strayhorn.  This  morning  she  asked  to  speak  to  me 
and  we  spoke  for  maybe  2  minutes,  in  which  she  said  that  she  had 
to  testify  at  other  cases  and  was  appreciative  that  we  did  not  have 
to  go  through  the  deposition  as  well.  So  that  was  the  nature  of  our 
conversation  and  it  was  at  her  request.  I  thought  certainly  if  a  wit- 
ness was  going  to  come  in  and  ask  to  meet  the  Chairman — I  have 
never  spoken  to  you  previously,  have  I,  Ms.  Strayhorn? 

Ms.  Strayhorn.  No,  sir. 

The  Chairman.  If  she  asked  to  communicate  with  the  Chairman, 
that  that  would  be  appropriate. 

Senator  Sarbanes.  Yes. 

Ms.  Strayhorn.  Was  that  not  proper? 

Senator  Sarbanes.  No,  it's  all  right. 

Ms.  Strayhorn.  I'm  sorry. 

The  Chairman.  Everybody  is  a  little  edgy,  and  we  appreciate 
your  being  here. 

Ms.  Strayhorn.  I  don't  understand. 

The  Chairman.  You  calmed  us  down  a  little  bit,  and  brought  us 
back  to  reality. 
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Mr.  Chertoff.  Thank  you.  Let  me  just  kind  of  pick  up  where  we 
were.  We  have  before  you  two  exhibits,  Plaintiffs  Exhibit  5,  which 
you've  told  us  that  was  the  version  of  the  agreement  between  Ward 
and  McDougal  of  September  24? 

Ms.  Strayhorn.  I  can't  hear  you. 

Mr.  Chertoff.  I'm  sorry.  Plaintiffs  Exhibit  5,  which  was  the 
version  of  the  agreement  of  September  24  between  McDougal  and 
Ward,  which  you've  told  us  you  typed.  We  also  have  Plaintiffs  Ex- 
hibit 4,  which  is  the  September  24  agreement  that  you  didn't  type, 
but  that  Mr.  Hubbell's  secretary  appeared  to  recognize. 

Were  you  aware  or  did  you  become  aware  at  some  time  in  the 
course  of  your  participating  in  the  Ward  v.  Madison  case,  back  in 
1988,  that  the  second  agreement  was  a  back-dated  letter? 

Ms.  Strayhorn.  Did  I  testify  to  that? 

Mr.  Chertoff.  No.  Did  you  become  aware  of  it  in  the  course  of 
the  case.  You  worked  on  the  case.  You  were  at  the  bank  when 
Ward  V.  Madison  was  going  on;  right,  you  were  the  legal  officer? 

Ms.  Strayhorn.  What  date  was  that  case  tried? 

Mr.  Chertoff.  It  started  in  1987.  I  think  it  was  tried  in  1988. 

Ms.  Strayhorn.  Yes,  I  was  basically  coordinating  legal  matters, 
bankruptcy  matters. 

Mr.  Chertoff.  You  had  some  responsibility  to  follow  the  course 
of  these  cases;  right?  You  weren't  a  lawyer,  but  you  were  involved 
in  the  cases? 

Ms.  Strayhorn.  I  have  been  accused  of  practicing  law  without 
a  license. 

Mr.  Chertoff.  That's  a  serious  accusation.  My  question  to  you 
is  this — and  I  am  not  saying  you  should  have  been — were  you 
aware  from  your  participation  in  the  case,  that  the  second  letter 
agreement,  the  one  you  didn't  type,  was  a  back-dated  agreement? 
At  some  point  did  you  learn  that? 

Ms.  Strayhorn.  There  were  some  surprises  that  were  brought 
out  in  the  trial.  Was  this  not  documented  in  my  testimony? 

Mr.  Chertoff.  I  don't  think  you  testified  about  it.  Let  me  see  if 
I  can  help  you  a  little  bit. 

Ms.  Strayhorn.  I  am  not  aware — I  don't  know  who  testified  to 
what  because  I  was  excluded  from  that  trial. 

Mr.  Chertoff.  You  may  have  learned  about  it  afterward.  Let  me 
help  you  by  giving  you  some  testimony  by  others  in  the  same  case. 
There  was  testimony  by  Mr.  Latham.  John  Latham  had  been  the 
head  of  the  bank  or  the  CEO  of  the  bank  in  1985  and  1986. 

Ms.  Strayhorn.  Yes,  he  hired  me. 

Mr.  Chertoff.  This  is  page  105  of  the  August  30,  1988,  trial 
transcript. 

Senator  Sarbanes.  Are  we  asking  Ms.  Strayhorn  what  she  had 
knowledge  of? 

Mr.  Chertoff.  I  am  attempting  to  refresh  the  witness's  memory 
by  calling  her  attention  to  some  testimony  that  came  out  in  the 
trial  so  I  can  ask  her  whether  that  helps  us  elicit  any  further  recol- 
lection she  may  have  about  the  circumstances,  a  practice  which  I 
believe  has  been  followed  by  both  sides  in  the  Committee. 

The  Chairman.  OK,  come  on. 

Senator  Sarbanes.  Except  Ms.  Strayhorn  said  earlier  that  she 
heard 
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The  Chairman.  Senator,  please. 

Senator  Sarbanes.  I  just  want  to  make  this  point,  Mr.  Chair- 
man, it  is  relevant.  Ms.  Strayhorn  said  earlier  she  heard  so  much 
from  so  many  different  places,  she  was  not  sure  when  she  learned 
what  when,  as  I  recall. 

Ms.  Strayhorn.  Exactly.  It's  been  difficult  for  me  to  distinguish 
what  I  knew,  say,  at  particularly  this  date  and  after  I  even  re- 
viewed it  with  the  RTC. 

The  Chairman.  Ms.  Strayhorn,  those  things  that  you  have  no 
particular  recollection  of,  we  understand.  If  we  can  give  you  some 
documents,  they  may  or  may  not  refresh  your  recollection.  If  you 
have  testified  in  a  particular  way,  I  will  ask  Counsel  to  make  sure 
it  doesn't  look  like  some  sort  of  a  trick  question,  to  say,  by  the  way, 
on  such-and-such  a  day  this  is  what  you  testified,  and  then  do  it. 
Nobody  is  going  to  try  to  trip  you  up.  That's  not  the  purpose.  I 
want  to  put  your  mind  at  ease. 

Senator,  if  we  have  any  prior  statements  with  respect  to  some- 
thing that  we're  asking  this  witness  to  testify  to,  let's  make  it 
known  so  she  doesn't  feel  we  are  holding  back.  I  participated  in  one 
of  those  things  and  it  is  bad.  It  is  tough  when  somebody  up  here 
has  information  you  don't  know,  and  they  have  it,  and  it  really 
verifies  what  they  are  asking. 

Senator  Sarbanes.  That's  my  point,  Mr.  Chairman.  We  have  a 
team  of  lawyers  up  here  on  all  sides  and  we  have  a  witness  without 
a  lawyer 

The  Chairman.  She  knows  that  this  is  not  an  attempt  to  do  any- 
thing other  than  to  get  the  information. 

Ms.  Strayhorn.  Basically,  my  frustration  is  getting  bogged  down 
into  the  details.  You  know,  the  case  was  litigated,  it  was  settled 
and,  after  several  appeals.  In  fact  I  think  it  was  even  settled  after 
I  left  the  receivership. 

The  Chairman.  We  are  going  to  move  along,  but  it  is  important 
for  us,  outside  of  the  purview  of  that  case,  to  try  to  get  various 
facts.  If  you  can,  help  us  put  some  of  those  facts  together  so  we  can 
get  the  actual  picture  of  what  took  place. 

Ms.  Strayhorn.  OK. 

Mr.  Chertoff.  This  is  not  your  testimony,  this  is  someone  else's 
testimony  at  the  same  trial.  It  is  page  105  of  Mr.  Latham's  testi- 
mony, line  16,  and  it  states: 

Mr.  Latham,  while  we  are  looking  for  that  exhibit,  let  me  hand  you  what  has  been 
introduced  as  Plaintiff's  Exhibit  2,  which  is  a  September  24th  letter  agreement 
marked  void  and  Plaintiff's  Exhibit  4,  another  September  24,  1985  letter  agree- 
ments. 

Exhibit  4  is  the  one  you  did  not  t3TDe. 

Question:  Have  you  ever  seen  or  did  you,  while  you  were  at  Madison,  ever  see  ei- 
ther one  of  those  letter  agreements? 

Answer:  Yes,  I  don't  know  how  to  differentiate.  They  are  both  dated  the  same.  But 
exhibit  number  4  was  one  that  Seth  Ward  brought  to  my  attention  around  May  or 
June  1986. 

That's  the  one  that's  not  marked  void. 

Mr.  Ward's  testimony,  same  trial,  page  17  of  the  transcript 

The  Chairman.  Wait  a  minute,  we  are  going  to  get  it  for  her. 
Ms.  Strayhorn.  Is  she  going  to  charge  me  secretarial  fees? 
The  Chairman.  No,  she  is  not  going  to  charge  you. 
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Mr.  Chertoff.  Do  you  have  it?  It's  Bates  stamped  139.  It's  page 
17  of  the  trial  transcript. 

The  Chairman.  You  want  to  bring  it  down  there?  We  will  get  it 
down  there.  What  line  is  that? 

Mr.  Chertoff.  We  will  start  at  line 

The  Chairman.  No,  what  line  is  it? 

Mr.  Chertoff.  Line  18. 

The  Chairman.  Line  18. 

Mr.  Chertoff.  This  is  relating  to  Exhibit  4,  starting  on  page  17: 

Question:  What  is  the  date  on  that  agreement? 
Answer:  The  date  of  the  agreement  is  24th  of  September  1985. 
Question:  Was  it  executed  on  that  date? 

Answer:  No,  sir.  It  was  not  executed  on  that  date.  It  replaced  the  original  agree- 
ment that  was  executed  on  that  date. 

Ms.  Strayhorn.  That  sounds  reasonable,  yes. 

Mr.  Chertoff.  You  remember  that.  Did  you  know  that  from  the 
trial  or  from  something  you  learned  afterward  that  the  main  dif- 
ference between  the  original  agreement  and  the  back-dated  agree- 
ment, which  Mr.  Latham  testified  he  first  saw  in  May  or  June 
1986,  was  that  the  back-dated  agreement  carved  out  a  piece  of 
property  for  Mr.  Ward  to  hold  himself  that's  sometimes  known  as 
Holman  Acres? 

Ms.  Strayhorn.  This  is  the  one  that  Madison  held  the  option  on. 

Mr.  Chertoff.  Right,  this  is  the  same  piece  of  property  that 
later  became  the  subject  of  that  second  option  which  Ward  had 
with  Madison  that  became  the  subject  of  the  trial.  You've  put  your 
finger  on  it. 

Ms.  Strayhorn.  I  think  so.  As  I  recall,  the  voided  copy  was  the 
one  that  I  had  retained  in  my  file. 

Mr.  Chertoff.  Right. 

Ms.  Strayhorn.  But  I  did  not  have  this  of  record;  is  that  correct? 

Mr.  Chertoff.  I  think  that's  correct.  The  second  one  was  the  one 
you  didn't  have  anything  to  do  with  that  was  back-dated.  It  is  the 
second  one  that  for  the  first  time  gave  Ward  that  piece  of  property, 
Holman  Acres,  which  later  became  part  of  the  option.  So  let's  get 
to  that  second  option  which  is  the  thing  that  came  up  in  Ward  v. 
Madison  trial. 

Let  me  show  you  SW 1-070,  the  May  1  option  to  purchase  real 
estate  which  covered  this  Holman  Acres  we  have  just  been  talking 
about.  I  am  going  to  make  sure  you  have  a  copy  of  that;  take  a  mo- 
ment, if  we  can,  to  have  you  pause  and  take  a  look  at  this. 

Ms.  Strayhorn.  Oh,  I  don't  do  speed  reading.  Could  you  tell  me 
the  general — I  don't  recall.  I  recall  the  option. 

Mr.  Chertoff.  OK.  Did  you  have  anything  to  do — and  let  me  put 
it  in  context  for  you.  What  we  have  established  so  far  is  that  you 
prepared  an  original  agreement,  which  you've  told  us  you  had  in 
your  file  back  around  September  24,  relating  to  the  original  ar- 
rangement between  Ward  and  McDougal  on  the  purchase  of  this 
land.  You  later  learned  there  was  a  second  agreement  prepared. 
Your  agreement  was  marked  void.  The  second  agreement  prepared 
was  back-dated.  You  had  nothing  to  do  with  that. 

That  second  agreement  carved  out  a  little  piece  of  this  property 
for  Ward  to  keep,  which  is  known  as  Holman  Acres.  Holman  Acres 
became,  as  you  know,  the  subject  of  a  bunch  of  loan  documents  in 
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early  1986  where  money  was  loaned  against  that  piece  of  property, 
was  secured  by  that  piece  of  property,  Holman  Acres,  and  where 
that  piece  of  property,  Holman  Acres,  also  became  the  subject  of 
this  option  to  purchase  real  estate. 

Showing  you  the  option  that  you  have  before  you  now,  which  was 
prepared  on  May  1,  1986,  were  you  aware  of  this  option  before  the 
Ward  V.  Madison  trial? 

Ms.  Strayhorn.  I  was  not  aware  of  this  option. 

Mr.  Chertoff.  Do  you  know  to  this  day  how  that  option  docu- 
ment got  prepared  or  who  prepared  it? 

Ms.  Strayhorn.  If  my  initials  are  on  it- 


Mr.  Chertoff.  No,  they  are  not.  I  guarantee  you 

Ms.  Strayhorn.  OK. 

Mr.  Chertoff.  Again,  so  we  don't  surprise  you,  there  is  evidence 
in  the  record  that  Mrs.  Clinton  prepared  this  document.  My  ques- 
tion is  whether  you  had — other  than  what  you  may  have  heard  in 
the  newspapers  or  things  of  that  sort,  did  you  have  any  knowledge 
of  that,  you  know,  before  this  came  up  in  the  last  couple  of  weeks? 

Ms.  Strayhorn.  That  Ms.  Clinton  prepared  the  document? 

Mr.  Chertoff.  Yes. 

Ms.  Strayhorn.  Why  wouldn't  he  have  his  son-in-law  prepare 
the  document? 

Mr.  Chertoff.  You  mean  why  wouldn't  Mr.  Ward  have  Webster 
Hubbell  prepare  the  document? 

Ms.  Strayhorn.  Of  course. 

Mr.  Chertoff.  That's  a  very  good  question. 

Ms.  Strayhorn.  I  mean,  am  I  allowed  to  ask  questions,  Mr. 
Chairman? 

The  Chairman.  Ms.  Strayhorn,  we  are  going  to  give  you  great 
latitude.  You  can  make  any  observations  you  feel  appropriate. 

Ms.  Strayhorn.  Thank  you.  I  need  all  the  help  I  can  get. 

Mr.  Chertoff.  I  don't  think  so.  I  think  we  do. 

The  Chairman.  You  are  doing  very  nicely,  thank  you. 

Mr.  Chertoff.  Is  it  your  impression  Mr.  Ward  used  Mr.  Hubbell 
to  do  some  of  his  legal  work  with  respect  to  his  business? 

Ms.  Strayhorn.  That  Mr.  Ward  used  Mr.  Hubbell?  I  don't  know 
of  it  in  this  particular  instance,  but  you  know,  there's  been  known 
to  be  kinfolk  prices. 

Mr.  Chertoff.  Kinfolk  prices,  I  think  I  have  heard  about  that 
even  where  I  live.  You  have  raised  a  legitimate  question — I  can't 
answer  it.  I  guess  you  can't  either — which  is,  why  Mrs.  Clinton 
would  have  drafted  this  option  rather  than  Mr.  Hubbell. 

Let  me  ask  you  this:  At  this  trial  of  Ward  v.  Madison,  this  trial 
that  took  place  in  1988,  am  I  right  that  one  of  the  big  questions 
in  the  case  was  whether  this  option  agreement  was  meant  to  really 
cover  commissions  that  were  owed  to  Seth  Ward  from  the  original 
property  deal  in  1985? 

Ms.  Strayhorn.  Correct  me  if  I  am  wrong.  I  don't  think  the  op- 
tion agreement  was  a  part  of  that,  I  think  the  loan  itself  was.  Tes- 
timony may  have  been  provided  to  establish  that  the  intentions  of 
the  loan  itself  was  to  pay  the  commissions  that  Mr.  Ward  felt  he 
had  earned. 

Mr.  Chertoff.  We  have  in  the  record  testimony  of  the  trial 
about  the  option  and  one  of  the  things  I  want  to  try  to  explore  with 
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you  is  if  you  know  why  Mrs.  Clinton  wasn't  called  at  the  trial  to 
give  whatever  information.  I  am  just  going  to  ask 

The  Chairman.  She  is  not  going  to  know  that,  come  on. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  BoxER.  Thank  you  very  much. 

Ms.  Strayhorn,  I  want  to  make  sure  this  is  an  accurate  descrip- 
tion of  your  testimony.  You  testified  that  you  thought  the  removal 
of  McDougal  was  probably  warranted  and  it  probably  would  have 
happened  sooner,  and  these  are  quotes: 

The  Federal  Home  Loan  Bank  was  not  equipped  to  monitor;  I  mean,  they  had  cut 
staff,  they  did  not  have  an  office  here  at  one  time  and  then  they  consoHdated  all 
of  their  offices  in  the  Dallas  area.  I  think  they  just  did  not  have  enough  people. 

You  go  on  to  say: 

I  think  they  waited  too  long  and  let  it  get  too  bad.  I  think  before  the  Industrial 
Development  thing,  if  they  had  come  in  before  then,  in  fact,  I  think  that  Madison 
could  probably  have  been  pulled  out  of  it,  [meaning  the  bankruptcy]  if  it  hadn't  been 
for  that  last  Industrial  Development  transaction. 


That's  taken  from  your  testimony.  Is  that  an  accurate 

Ms.  Strayhorn.  I'm  sorry,  Ms.  Boxer.  Which  testimony? 

Senator  Boxer.  That  was  taken  from  the  Pillsbury  interview. 
Does  that  sound  like  something  you  would  say? 

Ms.  Strayhorn.  On  occasion,  I  have  been  known  to  get  carried 
away,  yes. 

Senator  BoxER.  And  you  basically  say  that  you  think  that  they 
waited  too  long.  The  Federal  Government  waited  too  long,  had  they 
come  in  sooner,  this  failure  could  have  been  averted.  That's  what 
you  basically  testified  to. 

Ms.  Strayhorn.  I  am  not  sure.  Was  I  referring  to  the  examiners 
or  to  the  FDIC? 

Senator  BoXER.  The  examiners.  You  said  they  had  been  moved 
to  the  Dallas  area,  after  they  acknowledged  that  they  didn't  have 
enough  people,  they  waited  too  long  and  had  let  it  get  too  bad? 

Ms.  Strayhorn.  That's  correct.  Madison  Guaranty  was  under  a 
supervisory  agreement  from,  I  believe  it  was  the  1984  exam.  Don't 
quote  me  on  this  because  I  don't  know  that  much  about  regula- 
tions, I  have  learned  a  lot,  but  probably  not  enough  to  discuss  it — 
I  think  it  was  a  general  attitude  of  people  that  I  was  around  at 
Madison  that  Madison  Guaranty  was  past  due  under  that  super- 
visory agreement. 

Senator  Boxer.  OK. 

Ms.  Strayhorn.  At  some  point  in  time,  in  retrospect,  I  may  have 
said  that,  yes. 

Senator  BoxER.  I  think  you  hit  the  nail  on  the  head.  Senator 
Murkowski  asked  an  important  question  on  Tuesday,  page  94  of 
the  transcript  and  I  quote: 

Why  wasn't  action  taken  after  the  1984  exam  prior  to  the  1986  exam  which  re- 
sulted in  a  cease  and  desist  order?  Why  wasn't  there  some  action  taken?  Somebody 
in  the  examination  process  seems  to  be  falling  short  on  their  duty  to  foUowup  or 
exposing  certainly  the  taxpayer  to  additional  potential  loss  here. 

The  key  question  here  is  not  about  who  said  what  to  whom  and 
what  lawyer  did  they  hire.  The  basic  question  is,  "Why  did  the  Fed- 
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eral  regulators  wait  too  long?"  If  more  action  had  been  taken  before 
1986,  Madison  losses  could  have  been  stemmed,  perhaps  prevented. 
Our  witness,  in  her  way,  has  so  stated. 

Senator  MuRKOWSKl.  I  wonder  if  the  Senator  from  California 
would  yield. 

Senator  BoxER.  Certainly,  if  I  can  just  make  sure  I  get  extra 
time  if  I  need  it. 

Senator  MURKOWSKI.  Sure.  I  think  it  is  important  to  note  the  re- 
sponse of  the  examiner  to  my  questioning,  which  I  think  would 
shed  some  light  on  the  concern  the  Senator  from  California  has  and 
the  concern  I  have. 

Senator  Boxer.  Yes,  but  I  would  say  if  there  had  been  losses 
stemmed,  there  would  have  been  no  Castle  Grande  transaction.  I 
think  it  is  very  important  that  we  get  to  that  question,  rather  than 
some — excuse  me  for  feeling  this  way — political  agenda. 

I  want  to  get  to  what  we  are  to  do  here.  I  think  that  Ms. 
Strayhorn,  in  her  interview  with  Pillsbury,  said  it  correctly.  Regu- 
lators waited  too  long  and  they  let  it  get  too  bad.  They  moved  their 
regulators  from  Little  Rock  to  Dallas  and  slowed  down  regulatory 
activity.  Who  did  that?  It  won't  please  my  Republican  friends  here. 
I  know  it  doesn't  please  any  of  us. 

The  fact  is  it  wasn't  Governor  Clinton  who  was  responsible  for 
the  lack  of  action  at  Madison.  The  answer  can  be  found  in  the  re- 
ports of  the  Federal  Commission  of  the  Savings  &  Loan  Crisis,  the 
FIRREA  Commission.  Here  it  is.  A  bipartisan  group  appointed  by 
Congress  and  President  Bush.  What  did  they  find  out?  What  can 
they  tell  us? 

The  Commission's  records  show  how  the  Reagan  Administration 
systematically  impeded  savings  and  loan  regulators  and  how  the 
effect  was  greatest  on  Dallas  regulators  whose  territory  covered  Ar- 
kansas and  Madison  Guaranty.  For  example,  the  report  documents 
how  the  Reagan  Administration  thwarted  attempts — a  small  but 
an  important  point — they  thwarted  attempts  to  increase  the  Fed- 
eral S&L  regulators  salaries  which  were  30  percent  below  Federal 
bank  regulator  salaries,  which  in  turn  were  below  private  sector 
salaries. 

If  you  want  regulators,  you  have  to  pay  them.  The  Reagan  Ad- 
ministration didn't  want  to  do  that.  Every  time  the  Home  Loan 
Bank  Board  tried  to  raise  S&L  regulators'  salaries,  the  Reagan 
White  House  moved  to  prevent  it.  Consequently,  between  1980  and 
1984,  under  the  Reagan  Administration,  the  number  of  S&L  exam- 
iners dropped  while  the  savings  and  loan  crisis  mushroomed. 

We  sit  here,  and  hear  people  digging  into  who  said  what  to  whom 
and  when  and  where.  We  are  losing  sight  of  the  big  picture.  Why 
did  this  happen?  Why  are  we  here  looking  at  this? 

In  September  1983,  the  Reagan  Administration  moved  the  head- 
quarters of  the  Home  Loan  Bank  from  Little  Rock  to  Dallas.  The 
S&L  Commission  records  show  that  the  Reagan  Administration 
gave  the  Little  Rock-based  regulators  minimal  help. 

I'm  going  to  quote  from  those  S&L  regulators  who  said,  when 
they  were  moved  to  Dallas,  they  felt  "it  was  in  the  hope  of  spurring 
resignations."  Consequently,  more  than  75  percent  of  the  senior 
regulators,  37  out  of  48  senior  regulators,  were  lost.  In  1984,  43 
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percent  of  Dallas'  examiners,  those  who  covered  Little  Rock  and 
Madison  Guaranty,  had  less  than  2  years'  experience. 

My  colleagues,  this  is  all  in  the  bipartisan  report. 

When  three-quarters  of  your  senior  regulators  quit,  and  nearly 
half  of  the  remaining  examiners  have  less  than  2  years  of  experi- 
ence, is  it  any  wonder  that  no  one  followed  up  at  Madison?  Is  it 
any  wonder  that  it  took  2  years  for  the  regulators  that  were  left 
to  get  around  to  tiny  Madison.  They  had  their  hands  full  coping 
with  six  Texas  S&L's,  each  creating  more  than  $1  billion  in  tax- 
payer losses.  We  are  talking  $60  million  in  Madison's  loss,  which 
is  atrocious.  Taxpayers  would  have  to  back  $60  million  of  losses 
that  could  have  been  prevented  if  we  had  the  regulators  there. 

Why  aren't  we  looking  at  the  S&L's  that  produced  billions  of  dol- 
lars in  taxpayer  losses,  bringing  people  up  to  testify  about  them? 
The  answer  is  obvious,  Mr.  Chairman. 

Madison  was  shut  down  by  dedicated  Federal  civil  servants,  but 
it  was  despite,  not  because  of,  Reagan  Administration  policies.  It 
was  Clinton's  State  appointees  who  asked  for  the  shut  down. 

The  S&L  Commission  describes  how  Edwin  Gray,  head  Federal 
S&L  regulator  during  the  Reagan  Administration,  a  Republican, 
had  to  fight  every  step  of  the  way  to  hire  and  keep  regulators. 

This  is  how  Gray  described  being  treated  by  the  White  House 
Chief  of  Staff  for  his  efforts: 

I  was  asked  to  resign  by  Donald  Regan.  He  repeatedly  accused  me  of  betraying 
the  President  and  his  policies.  All  of  these  actions  where  intended  to  generate  obedi- 
ence on  my  part  to  have  the  effect  of  causing  me  to  buckle  under  to  the  Administra- 
tion's pressure. 

The  FIRREA  Commission  described  how  Gray  eventually  man- 
aged to  end  run  the  Reagan  White  House  Office  of  Management 
and  Budget.  In  mid- 1985,  Gray  persuaded  the  regional  Home  Loan 
Banks,  which  were  under  much  less  control  of  the  White  House,  to 
hire  new  examiners.  They  immediately  set  about  doubling  the 
number  of  regulators.  Gk)d  bless  Mr.  Gray. 

At  the  same  time,  Gray  got  them  to  move  a  task  force  of  200  Fed- 
eral examiners  from  all  over  the  country  to  the  Dallas  office.  As 
Gray  described  it  to  the  Commission: 

I  secured  these  changes  in  the  face  of  exceedingly  strong  opposition,  threats  and 
intimidation  from  key  persons  in  the  Reagan  Administration. 

Threats  and  intimidation.  Mr.  Gray  prevailed  and  200  examiners 
were  moved  to  Dallas.  They  included  the  two  examiners  from  Indi- 
ana whose  work  eventually  shut  down  Madison. 

When  Senator  Murkowski  asked  the  question  why  didn't  it  hap- 
pen sooner,  history,  documented  in  a  bipartisan  fashion,  shows  us 
it  was  because  of  Reagan  Administration  policy. 

I  have  to  say,  in  my  concluding  remarks  here,  that  the  Arkansas 
Clinton  Administration  didn't  delay  the  closing  of  Madison.  Not  a 
shred  of  evidence  has  been  produced  to  indicate  that.  The  answer 
is  Madison  was  allowed  to  fester  because  of  the  Reagan  Adminis- 
tration. The  fact  of  the  matter  is,  this  Committee,  at  the  time, 
didn't  do  a  thing  to  look  into  those  Reagan  Administration  policies. 

Mr.  Chairman,  as  I  look  through  all  of  these  historic  documents, 
we  ought  to  be  looking  at  why  those  Federal  regulators  were  inhib- 
ited by  the  Reagan  Administration.  That's  the  true  issue,  not  the 
reasons  for  only  $60  million  of  losses,  but  the  billions  and  billions 
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of  dollars.  Our  President  Ronald  Reagan,  greatly  beloved — on  the 
S&L  Deregulation  Bill,  said  "we've  hit  the  jackpot."  That's  true. 
The  jackpot  was  hit  by  plenty  of  greedy  individuals  and  we  are 
meeting  only  a  few  of  them  through  this  investigation. 

This  Committee,  instead  of  looking  at  how  to  prevent  this  in  the 
future,  is  getting  into  the  details  of  one  relatively  small  S&L  fail- 
ure here,  dragging  people  up,  at  great  expense  and  putting  them 
through  hell.  You've  got  FBI  agents  all  over  this  case.  I  have  to 
conclude  in  my  heart  that  as  you  come  back  and  ask  us  for  even 
more  money,  that  this  is  part  of  a  political  agenda. 

The  bad  actors  in  this  are  going  to  go  to  jail.  We  will  make  sure 
of  that,  that's  why  we  have  the  criminal  investigation  going  on. 
What  we  are  about,  it  appears  to  me  is  a  political  agenda,  and  I 
think  today's  witness,  in  her  statement  that  I  read  to  you,  "I  don't 
think  the  regulators  had  enough  people,  they  waited  too  long  and 
they  let  it  get  bad,"  gets  to  the  core  of  why  it  took  so  long  to  shut 
down  Madison. 

Thank  you  very  much. 

The  Chairman.  OK.  We  are  going  to  continue. 

Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Strayhorn,  let  me  now  see  what  you  can  help 
us  with  in  terms  of  the  trial  that  ultimately  occurred  and  what 
happened  with  Ward  and  his  dispute  with  Madison  over  the  com- 
missions. Could  you  tell  us,  as  best  as  you  can  remember  from  your 
work  on  this  matter,  what  was  the  essence  of  the  disagreement  be- 
tween Ward  and  Madison  as  it  came  up  in  the  course  of  this  trial? 

Ms.  Strayhorn.  I  think  it  was  pretty  simple.  The  nonrecourse 
loan — and  I  think  it  was  $300,000,  correct  me  if  I  am  wrong — 
Madison  contended  was  his  commissions.  Mr.  Ward  contended  that 
it  was  not.  I  never  did  really  see  the  whole  point  of  his  view,  but 
I  think  that  was  Madison's  position,  and  that's  pretty  simple. 

Mr.  Chertoff.  Let  me  see  if  I  can  understand  it,  and  tell  me  if 
I  am  right  or  I  am  wrong.  Simplified,  in  early  1986,  Madison 
loaned  Ward  money  as  a  nonrecourse  loan? 

Ms.  Strayhorn.  There  were  a  series  of  loans  that  rolled  into  this 
loan  that  was  still  outstanding.  I  believe  that  was  a  nonrecourse 
loan.  To  expand  on  that,  Mr.  Ward  contended  that  the  property, 
which  consisted  of  Holman  Acres  property,  was  Madison's  security 
for  that  loan.  I  am  not  sure  if  it's  ever  really  proved  in  court,  but 
I  think  it  was  Madison's  contention  that  the  purpose  of  the 
nonrecourse  note  was  to  pay  him  his  commissions,  and  that  the 
property  wasn't  part  of  that  basis. 

Mr.  Chertoff.  Ward  claimed  that  he  was  entitled  to  additional 
commissions? 

Ms.  Strayhorn.  Yes;  as  I  recall,  another  $300,000. 

Mr.  Chertoff.  The  bank  took  the  position  that  essentially  the 
money  that  had  been  given  to  Ward  already  in  connection  with  this 
loan  was  secured  by  this  property,  that  that  had  been  meant  to 
cover  whatever  commissions  he  was  owed  out  of  this  original  deal. 
Is  that  basically  right? 

Ms.  Str.\yhorn.  It  sounds  kind  of  a  complicated  way  of  estab- 
lishing, but — like  I  say,  just  simplified,  I  believe  that  was — this  is 
my  perception,  that  Madison's  contention  was  this  was  his  commis- 
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sion;  Mr.  Ward's  contention  was  that  he  was  owed  an  additional 
amount,  $300,000  more  or  less. 

Mr.  Chertoff.  Let  me  see  if  I  can  understand  how  this  property 
relates  to  the  option.  You've  told  us  that  the  Holman  Acres  was 
listed  as  security  for  this  $300,000  loan;  is  that  your  recollection? 

Ms.  Strayhorn.  That's  the  general  idea,  yes. 

Mr.  Chertoff.  I  think  it  turns  out  that  this  is  the  very  same 
piece  of  property  which  is  the  subject  of  the  option,  which  we've 
shown  you,  which  was  prepared  by  Mrs.  Clinton. 

Ms.  Strayhorn.  From  my  recollection,  I  believe  that  is  true. 

Mr.  Chertoff.  I  think  Mr.  Latham  testified  that  in  fact  the  pur- 
pose of  the  option  was  to  be  a  means  by  which — and  Latham  was 
testifying  for  the  bank — was  to  be  a  means  by  which  Ward  could 
get  his  commission.  Does  that  fit  with  your  general  memory? 

Ms.  Strayhorn.  Oh,  my  memory  was  my  own  perception  of  the 
deal.  It  was  not  included  in  the  option — you  know,  the  option  was 
not  a  part  of  that  perception,  no. 

Mr.  Chertoff.  I  am  going  to  read  you,  not  your  testimony,  but 
Mr.  Latham's  testimony.  We  will  give  you  a  copy  of  it.  It  is  page 
101  of  the  transcript,  and  it  refers  to  this  option  document,  which 
we  have  shown  you,  which  we  have  established  is  prepared  by  Mrs. 
Clinton. 

We  have  at  page  101,  starting  at  line  4,  to  read  along,  this  is 
questions  of  Mr.  Latham.  It  states: 

Question:  I  want  you  to  look  at  now  what  has  been  introduced  as  Defendant's  Ex- 
hibit 3,  an  option  to  purchase  tracts  27  and  28  of  Holman  Acres.  Can  you  tell  the 
jury  about  the  circumstances  svu*rounding  the  financial  corporation  taking  an  option 
out  on  this  property? 

Answer:  Yes.  I  know  this  is  confusing,  but  the  loan  was  done  really  at  that  time 
in  lieu  of  the  option. 

I  think  here  he  is  referring  to  that  $300,000  loan  you  are  testify- 
ing about.  It  continues: 

The  option  more  concretely  or  more  accurately  reflects  the  nature  of  the  trans- 
action, that  being  that  the  service  corporation  owed  Seth  $300,000  in  commissions. 
In  the  initial  purchase  of  all  of  that  property,  Seth  retained  tracts  27  and  28  of  Hol- 
man Acres  as  his  commission,  which  was  later  to  be  bought  by  the  service  corpora- 
tion. 

I  think  that's  that  second  back-dated  agreement  I  showed  you 
where  he  gets  to  keep  these  two  tracts.  I  think  what  Latham  is 
saying  here  is  that  letting  Ward  keep  those  two  tracts  in  that  back- 
dated agreement  was  the  way  of  giving  him  his  commission  be- 
cause he  would  later  be  able  to  resell  it. 

Latham  goes  on  to  testify: 

The  option  allows  the  service  corporation  to  buy  the  property  from  Seth,  thus  Seth 
receives  the  $300,000,  and  the  service  corporation  would  have  the  property. 

Latham  goes  back  to  talk  about  the  loan  the  $300,000  loan  you 
have  been  discussing  and  says: 

The  note  was  done  very  quickly  to  make  sure  that  that  debt  was  evidenced, 
should  something  happen  to  anybody,  to  protect  Seth.  The  note,  however,  would 
have  left,  if  that  was  the  way  it  was  finally  structured,  would  have  left  Seth  with 
the  $300,000  plus  the  property,  which  was  not  the  intent  of  the  transaction. 

That's  Mr.  Latham's  explanation  of  the  transaction- 


Ms.  Strayhorn.  I  would  defer  an  opinion  to  Mr.  Latham  since 
he  was  a  part  of  that  agreement.  I  was  not. 
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Mr.  Chertoff.  You  would  defer  to  Mr.  Latham  as  having  a  more 
complete  understanding  of  what  happened? 

Ms.  Strayhorn.  That's  correct,  yes. 

Mr.  Chertoff.  OK.  I  am  trying  to  understand  how  the  option 
fits  into  the  overall  deal.  The  way  I  understand  the  paperwork,  and 
basically,  the  testimony,  to  the  extent  you  have  been  able  to  help 
us,  is  that  this  deal  starts  out,  in  the  agreement  you  prepare,  as 
a  deal  where  Ward  is  going  to  take  the  northern  part  of  the  prop- 
erty and  hold  it.  Madison  Financial  is  going  to  hold  the  southern 
part.  Ward  is  going  to  give  Madison  Financial  an  option  to  take 
back  the  entire  property  so  that  they  can  combine  it. 

There  is  a  second  agreement,  which  is  the  one  you  don't  have 
anything  to  do  with  that's  back-dated,  that  Latham  says  first  ap- 
pears to  him  in  May  or  June  1986.  That  agreement  changes  the 
deal,  and  says  that  Ward,  when  he  returns  the  property  to  Madi- 
son, is  going  to  get  to  keep  a  couple  of  parcels  for  himself  That's 
Holman  Acres.  We  understand  from  Latham's  testimony  here  that 
that  was  supposed  to  be  Ward's  commission  for  agreeing  to  this  ar- 
rangement where  he  warehouses  the  property. 

What  happened  in  the  spring  of  1986,  as  near  as  I  can  tell,  is 
what  they  intended  to  do  was  to  let  Ward  sell  his  parcels  back  to 
the  bank  for  $300,000.  Ward  would  pocket  the  $300,000  and  that 
would  be  his  commission  for  doing  the  original  deal.  Because  the 
examiners  were  there  and  there  was  some  concern  that  something 
might  happen,  what  they  decided  to  do,  as  Latham  says,  is  get  a 
note  out  very  quickly,  get  a  loan  out  very  quickly  to  Ward  so  that 
he  would  have  the  $300,000  in  pocket. 

It  would  be  a  nonrecourse  note.  It  would  be  secured  by  the  very 
same  property,  this  Holman  Acres,  and  that  way,  if  something  hap- 
pened and  Ward  wasn't  able  to  do  an  outright  open  sale  of  the 
property,  he  could  still  get  to  the  same  result  by  simply  defaulting 
on  the  note,  in  which  case  since  it  is  nonrecourse  the  note  would 
go  back  to  the  bank  and  the  money  would  stay  with  Ward. 

You  have  tracts  27  and  28  of  Holman  Acres,  which  is  both  the 
subject  of  this  note  and  this  loan,  secures  this  nonrecourse  loan, 
which  is  what  you  know  about.  You  know  about  the  nonrecourse 
loan? 

Ms.  Strayhorn.  I  came  to  learn  about  the  nonrecourse  loan. 

The  Chairman.  Counsel,  please  don't  do  that.  I've  listened  to  a 
15-minute  filibuster,  I  let  her  go  over  the  time,  reading  of  the 
records.  When  we  are  trying  to  examine  the  witness,  you  may  not 
follow  it,  fine.  You  may  want  to  ask  amplifying  questions,  but  I  am 
going  to  ask  you,  please,  not  to  interrupt.  Go  ahead. 

Mr.  Chertoff.  OK,  you  know  about  the  $300,000  loan  that  was 
secured  by  Holman  Acres  because  you  have  told  us  about  that.  I 
gather  you  don't  know  much  about  the  option,  which  covers  the 
very  same  piece  of  property;  is  that  right? 

Ms.  Strayhorn.  I  had  reviewed  it  to  some  extent,  but  I  was  not 
aware  of  that.  You  seem  to  have  a  better  understanding  of  it  than 
I,  so 

Mr.  Chertoff.  Well,  I  have  had  the  benefit  of  looking  at  Mr. 
Latham's  testimony. 

Let  me  ask  you  this.  The  fact  that  you  have  this  same  piece  of 
Holman  Acres  property,  which  is  both  the  security  for  this  loan  and 
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also  the  subject  of  this  option  that  was  prepared  by  Mrs.  CUnton, 
what  do  you  remember,  in  connection  with  anything  you  knew 
about  in  the  preparation  of  this  trial,  about  what  efforts  were  being 
made  to  fmd  out  on  the  part  of  the  bank  how  this  option  came  to 
be  written?  Did  anybody  ask  you,  was  there  some  effort  made  by 
the  lawyers  for  the  bank  to  figure  out  how  this  option  for  Holman 
Acres  was  prepared  and  agreed  to? 

Ms.  Strayhorn.  I'm  sure  if  they  knew  about  it  they  would  have 
investigated  that  deal.  We  looked  at  so  many  aspects  of  that  case 
and  it  drug  on  for  months.  I  don't  recall  it  exactly — in  fact,  we 
changed  attorneys  when  the  Resolution  Trust  Corporation  moved 
cases  to  Federal  court. 

I  am  sure  that  at  some  point,  this  option  was  reviewed  exten- 
sively. I  just  don't  have  enough  knowledge  about  that  to  discuss  it. 

Mr.  Chertoff.  That's  what  puzzles  me  about  it.  I  look  at  the 
case.  I  see  that  the  option  is  really  the  centerpiece  of  this  litigation, 
over  $300,000  or  $400,000.  It  kind  of  shows  up  in  the  transaction, 
no  one  really  seems  to  know  how  it  comes  up.  Mr.  Ward  testified 
in  the  trial  that  he  didn't  prepare  the  option.  The  option  clearly  lies 
at  the  center  of  this  mystery  about  how  Ward  gets  the  commission. 

We  learned  that  the  option  wasn't  prepared  simply  by  someone 
inside  the  bank  or  even  by  Webster  Hubbell,  but  the  person  who 
prepared  the  option  and  the  billing  records  show  that  on  the  day 
the  option  was  prepared,  Mrs.  Clinton  talked  to  Mr.  Hubbell.  We 
now  know  Mrs.  Clinton,  not  Mr.  Hubbell,  prepared  the  option  and 
talked  to  Mr.  Hubbell  about  it — I'm  sorry,  to  Mr.  Ward  about  it. 

My  question  is  this:  In  all  my  experience,  when  your  people  are 
having  a  case,  a  trial  about  a  document  like  an  option  that's 
central  to  the  case,  the  first  thing  they  do  is  they  run  out  and  find 
the  lawyer  who  wrote  the  agreement  because  they  want  to  know 
what  the  lawyer  said  about  the  option. 

This  is  not  your  responsibility,  you  had  lawyers  who  were  sup- 
posed to  be  doing  this. 

Ms.  Strayhorn.  I  beg  your  pardon,  but  I  don't  understand  the 
importance  of  who  prepared  the  document.  I  don't  recall  that  Mrs. 
Clinton's  name  ever  came  up  in  the  discussions  in  the  investiga- 
tion, the  litigation. 

Mr.  Chertoff.  You  put  your  finger  on  exactly  what  it  is  that 
raises  the  question  in  my  mind,  because  if  you  are  having  a  dis- 
pute, testimony  back  and  forth,  where  Ward  is  testifying  about  who 
prepared  the  option,  Latham  is  saying  something  different  about 
the  option,  you've  got  $300,000  hanging  on  the  outcome  of  this 
case,  one  of  the  first  things  that — and  this  is  not  your  job,  it  is  the 
job  of  the  lawyers,  one  of  the  first  things  the  lawyers  should  do  is 
figure  out  how  did  this  option  get  written,  what  is  the  background. 
The  first  thing  you  do  is  you  go  out  and  find  the  lawyer  who  wrote 
it  and  you  ask  the  lawyer  how  did  this  get  written,  what  were  the 
negotiations. 

You  have. put  to  me  what  I  think  is  the  main  question.  Nobody 
called  Mrs.  Clinton,  no  one — Mrs.  Clinton's  name  didn't  come  up  in 
connection  with  the  preparation  of  the  option. 

Ms.  Strayhorn.  I  don't  know  that  the  attorneys  for  Madison 
were  even  aware  that  Mrs.  Clinton  may  or  may  not  have — I  don't 
think  that  was  a  significant  issue  at  that  time. 
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Mr.  Chertoff.  Well,  it  is  all  over  the  trial.  There's  conflicting 
sworn  testimony  about  it  in  the  case,  and  I  think  you  are  raising 
the  very  question  I  have.  How  is  it  that  neither  the  attorneys  for 
Mr.  Ward  nor  the  attorneys  for  Mr.  Madison  seemed  to  know  the 
lawyer  who  drafted  the  option  that  lay  at  the  heart  of  the  case? 

Ms.  Strayhorn.  I  still  don't  see  the  importance  of  that. 

Mr.  Chertoff.  In  any  case,  none  of  us  knew  about  it  until  a  cou- 
ple of  weeks  ago,  and  I  will  tell  you  the  importance  of  the  case  is 
what  Mr.  Latham  says.  Mr.  Latham's  testimony  is  that  the  whole 
loan  issue  was  really  tied  to  the  option,  and  that  both  the  loan  and 
the  option  were  ways — and  this  is  from  page  101.  It  states: 

The  option  allows  the  service  corporation  to  buy  the  property  from  Seth,  then  Seth 
receives  the  $300,000,  and  the  service  corporation  would  have  the  property. 

In  other  words: 

The  option  more  concretely  or  more  accurately  reflects  the  nature  of  the  trans- 
action, that  being  that  the  service  corporation  owed  Seth  $300,000  in  commissions. 

What  Latham  swore  under  oath  in  the  trial  was  that  the  option 
agreement  was  meant  to  be  the  device  or  the  means  through  which 
Seth  would  take  that  $300,000  commission  for  the  property  and 
that  he  wouldn't  be  entitled  to  be  paid  yet  another  $300,000. 

Seth  said  no,  the  option  was  something  completely  different,  I 
am  still  owed  that  original  $300,000.  In  deciding  what  that  option 
meant 

Ms.  Strayhorn.  I'm  sorry.  Mr.  Chairman,  could  we  have  a  short 
break?  I  am  nodding  off  here. 

[Laughter.] 

The  Chairman.  Absolutely.  Let  me  just  confer  with  the  Ranking 
Member,  because  we  have  been  pushing  long  and  hard  and  taking 
lots  of  hours.  I'm  thinking  that  possibly  we  take  a  lunch  break  now, 
instead  of  coming  back  in  5  or  10  minutes,  come  back  at  1  p.m. 

Senator  Sarbanes.  Mr.  Chairman,  I  don't  think  we  have  a  lot  of 
time  and  I  don't  know  how  much  time  we  need  on  your  time,  al- 
though if  Mr.  Chertoff  is  going  to  go  on  and  on  without  a  question 
to  this  witness 

The  Chairman.  Senator,  I  didn't  do  it  to  be  argumentative.  I  sug- 
gest it  in  the  spirit  of  some  kind  of  accommodation,  that  if  you 
wanted,  we  would  take  a  break  til  1. 

Senator  DODD.  May  I  make  a  suggestion?  We  are  going  to  have 
cloture  votes  at  1:30,  back  to  back,  so  we  might  get  caught  on  that 
aspect 

The  Chairman.  Let's  take  a  short  break  and  return  at  12:15. 

Senator  MuRKOWSKl.  Mr.  Chairman,  may  I  make  an  inquiry, 
what  the  order  is  relative  to  a  few  questions  I  might  have  for  the 
witness. 

The  Chairman.  As  soon  as  it  comes  back  to  our  side,  we  will 
come  to  you  for  some  questions. 

Senator  Murkowski.  Senator  Bond  was  here  before  I  was. 

The  Chairman.  Senator  Bond  will  ask  his  questions.  The  Minor- 
ity side  for  whatever  time  they  want  to  use. 

Senator  MURKOWSKI.  For  10  minutes  and  then  Senator  Bond  for 
10  minutes  and  then  the  Minority  for  10  minutes,  and  then  I  would 
probably  have  a  chance. 
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Senator  Bond.  Mr.  Chairman,  I  may  not  use  my  full  10  minutes, 
so  I  would  try  to  have  some  available. 

The  Chairman.  We  will  try  to  wrap  it  up  by  1:30  before  the  first 
cloture  vote,  so  we  will  return  at  12:15  sharp. 

Ms.  Strayhorn.  I  want  to  leave  town  on  my  6  p.m.  flight. 

[Recess.] 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  make  an  observa- 
tion. I  don't  know  how  long  we're  going  to  keep  Ms.  Strayhorn  here, 
but  I  hope  at  some  point  we  can  question  her.  I  was  struck  that 
we  ended,  before  we  took  the  break,  on  the  note  that  she  was  nod- 
ding off  as  we  all  sat  here  and  listened  to  Mr.  Chertoff. 

I  don't  see  what  purpose  this  serves,  if  we  get  a  question  that's 
prefaced  by  saying  well,  we  understand  that  you  don't  know  about 
this,  Ms.  Strayhorn,  but  here  is  what  Mr.  Latham  said.  We  quote 
extensively  from  Mr.  Latham,  and  then  at  the  end  of  that,  Ms. 
Strayhorn  says:  "Well,  you  would  be  better  served  by  going  to  Mr. 
Latham  for  that  rather  than  me,  because  he  is  the  one  who  would 
know  about  that."  Which  is,  of  course,  what  Counsel  said  at  the  be- 
ginning. 

It  is  a  strange  way  of  proceeding.  We  have  this  witness  and  if 
there  is  information  that  she  has  to  provide,  we  ought  to  get  it 
from  her.  This  process  is  just  wasting  time.  We  have  extensive  tes- 
timony on  public  record. 

The  Pillsbury  Report  detailed  the  options  and  agreements,  and 
concluded  that  no  wrongdoing  had  been  done.  If  those  want  to  be 
challenged,  people  can  do  that,  but  we  ought  to  have  witnesses  who 
have  knowledge  and  can  respond  to  them. 

I  don't  see  what  purpose  is  served  by  Counsel  saying,  I  know  you 
don't  know  about  this,  but  this  is  what  he  said.  Then  the  witness 
says,  well,  I  don't  know  about  it,  he  will  be  the  better  one  to  hear 
from. 

Senator  Dodd. 

Senator  Dodd.  Thank  you.  Senator  Sarbanes. 

I  was  going  to  make  that  same  observation.  I  wasn't  in  the  room, 
but  I  was  listening  to  the  question.  Nothing  is  ever  done  as  simply 
as  we  all  would  like.  There  are  always  some  elements,  and  I  guess 
we  can  make  our  point  in  our  question,  knowing  full  well  that  the 
witness  can't  answer  the  question.  We  made  the  point  in  question, 
that's  it,  so  we  begin  to  become  more  advocates  than  making  legiti- 
mate inquiry. 

It  may  have  been  noted  already,  but  the  reason  I  made  the  point 
I  did  at  the  first  round  that  I  had,  was  I  went  through  and  tried 
to  calculate  the  pages  of  testimony  that  you've  already  given;  181 
pages  in  the  McDougal  trial,  147  pages  for  the  Pillsbury  review,  25 
pages  in  the  Ward  civil  testimony. 

Ms.  Strayhorn.  Thank  you  for  stating  my  point. 

Senator  DODD.  The  RTC  IG  statement,  5  pages,  I  don't  know 
what  the  total  is.  That's  a  pretty  heavy  body  of  evidence  to  be  able 
to  have,  in  terms  of  the  value  you  can  provide  the  Committee. 

I  don't  envy  the  position  of  the  Chairman,  this  is  a  difficult  job. 
There  have  been  suggestions  that  somehow  this  is  personal — it  is 
not  personal.  I  don't  envy  sitting  there  trying  to  manage  these  peo- 
ple on  both  sides  who  have  their  own  views  they  want  to  pursue. 
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The  Chairman  understands  the  frustration  our  side  feels  in  terms 
of  not  trying  to  get  this  over  with  quickly,  but  to  get  it  done  in  an 
expeditious  way  and  to  speed  it  up. 

We  have  no  votes  now.  We  have  primaries  all  over  the  country 
so  the  Majority  leader  and  others  are  out  there.  This  isn't  unique 
and  isn't  the  first  time  that  its  happened.  We  have  a  window  here, 
a  couple  of  votes  this  afternoon,  but  no  more  scheduled  votes  until 
the  end  of  the  month. 

Here  it  is  February  1,  with  no  votes  until  February  26,  and  we 
will  hopefully  get  through  by  February  29.  I  am  willing  to  listen 
to  what  the  Chairman  has  to  say  for  a  few  extra  weeks  to  speed 
the  process  along. 

Ms.  Strayhorn,  you  have  repeated  this  probably  10,000  times, 
but  you  worked  for  Mr.  McDougal  from  February  1985  until  he  was 
thrown  out  in  July  1986,  at  least  on  that  particular  matter,  a  year 
and  a  half? 

Ms.  Strayhorn.  It  seems  like  a  lifetime. 

Senator  DODD.  10  years  ago? 

Ms.  Strayhorn.  I  started  to  work  11  years  ago,  this  month,  as 
a  matter  of  fact,  yes. 

Senator  DODD.  I  think  you've  done  remarkably  well,  and  most  of 
us  here  have  said  this  over  and  over  again.  To  try  and  ask  someone 
to  go  back  in  detail  of  events  10  and  11  years  ago  is  asking  a  lot. 
I  am  deeply  appreciative  of  your  willingness  to  be  here  today,  and 
your  willingness  to  be  as  forthcoming.  I  think  you  have  been  tre- 
mendously helpful  to  the  Committee. 

I  will  make  the  plea,  Mr.  Chairman,  I  would  hope  we  might  get 
a  longer  list  of  witness  that  we  can  hear  from  in  the  coming  days. 
I  know  that  Senator  Sarbanes  has  made  that  case,  and  others 
have.  I  think  we  can  get  the  work  done.  We  are  not  going  to  get 
another  time  like  we've  got  right  now  without  votes  to  be  able  to 
go  Monday  through  Friday,  8  hours  a  day,  and  wrap  this  up. 

A  witness  or  two  a  day,  particularly  ones  where  we  have  already 
gotten  a  tremendous  amount  of  information  from,  a  great  body  of 
evidence  exists  already,  my  own  view  is,  that  it — we're  delaying  for 
the  sake  of  delay.  That's  my  personal  observation.  My  hope  is  we 
could  change  that  format. 

With  that,  Mr.  Chairman,  I  will  be  glad  to  yield  some  time  to  my 
colleagues.  Senator  Sarbanes  or  Counsel  on  this  side  and  if  not  for 
them  then  turn  it  back  over  so  we  can  move  right  along  whatever 
they  desire. 

Senator  Sarbanes.  Mr.  Chairman,  I  understand  the  Committee 
will  not  be  meeting  either  tomorrow,  Friday,  or  Monday. 

The  Chairman.  Tomorrow  is  Friday. 

Senator  Sarbanes.  We  are  not  meeting  tomorrow. 

The  Chairman.  No. 

Senator  Sarbanes.  Or  Monday. 

The  Chairman.  No.  Tuesday,  Wednesday,  and  Thursday. 

Senator  Sarbanes.  Who  will  we  be  hearing  from  on  Tuesday? 

The  Chairman.  I  think  there  is  a  list  that's  been  provided,  and 
again  we  have  identified  60  potential  witnesses.  We  will  be  having 
hearings  again  Tuesday,  Wednesday,  and  Thursday.  The  staff,  I 
would  hope,  is  working  cooperatively  to  furnish  the  Majority  and 
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Minority  those  witnesses  and  those  potential  witnesses,  subject  to 
buttoning  down  their  time  schedules. 

For  example,  whether  it  is  Ms.  Strayhorn  or  someone  else  and 
their  lawyers.  In  this  case,  it  was  probably  easier  because  we  didn't 
have  to  contend  with  some  attorney  and  his  scheduling  conflicts  to 
come.  We  are  pursuing  it. 

Senator  Sarbanes.  I  would  like  to  suggest,  Mr.  Chairman,  as  I 
indicated  earlier,  that  I  thought  we  should  do  a  4-  or  5-day  a  week 
schedule.  We  did  that  back  in  the  summer  at  a  time  when  we  were 
also  trying  to  do  legislative  business.  The  demands  and  the  pres- 
sures on  the  Members,  in  terms  of  the  allocation  of  their  time,  was 
much  greater  than  it  is  now. 

The  Chairman.  Let  me  say  this  to  you:  As  a  priactical  matter, 
I  will  examine  the  question  of  whether  we  can  add,  and  the  staff 
can  handle  the  additional  time.  I  am  not  going  to  preclude  adding 
additional  days,  but  I  will  look  into  having  Friday  sessions.  We 
have  limited  resources  and  there  is  a  problem  preparing  the  wit- 
nesses, but  I  will  look  into  it. 

We  did  not  go  through  a  deposition  with  Ms.  Strayhorn,  simply 
to  accommodate  her,  and  we  felt  the  accommodation  was  correct 
and  proper.  Someone  in  the  media  asked  me  if  we  did  the  right 
thing?  Absolutely.  She  would  have  been  examined  privately,  and  if 
need  be,  to  bring  her  in  again.  We  decided  we  would  just  try  and 
do  it  with  one  shot.  With  this  witness  we  did  the  correct  thing. 

I  will  take  under  advisement  the  suggestion  to  add  additional 
days,  if  it  makes  sense,  and  if  we  can  get  and  identify  more  wit- 
nesses who  can  come  in  during  those  periods  of  time  and  who  we 
can  get  in,  it  would  be  my  inclination  to  go  forward  and  add  addi- 
tional days. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  say  I  think  it  was  very 
reasonable  not  to  take  Ms.  Strayhorn's  deposition  since  we  have  all 
of  this  material.  We  have  her  testimony  at  two  trials,  extensive  tes- 
timony in  the  RTC  inquiry  conducted  by  Pillsbury — it  is  all  right 
here  and  this  is  all  public  record  as  well. 

Ms.  Strayhorn  has  testified  repeatedly  in  many  venues  and  it  is 
all  available  to  the  Committee.  I  agree,  I  don't  think  there  was  a 
need  to  take  her  deposition  and  there  are  other  potential  witnesses 
who  are  in  the  same  position. 

Senator  DODD.  Mr.  Chairman,  I  was  going  to  make  the  point  too, 
in  some  cases  where  a  deposition  by  Counsels  would  eliminate  the 
need  to  bring  them  in  as  a  public  witness,  thus  abbreviating  our 
time  here.  Of  the  670  witnesses.  Counsel  may  discover  that  10  or 
15  of  them  really  don't  have  anything  more  to  contribute  than  what 
they  have  already,  so  you  thin  down  your  list.  As  I  calculate  it,  if 
you  have  five  or  six  witnesses  a  day,  4  or  5  days  a  week,  for  two 
panels,  in  10  to  15  days,  you  could  complete  this  process. 

The  Chairman.  I  think  the  Senator  has  touched  on  something — 
even  when  we  are  not  in  session,  the  staff  has  been  working.  They 
are  examining  witnesses,  reviewing  documents,  and  that's  why  we 
are  being  able  to  put  this  together. 

There  are  certain  witnesses  that  we  have  precluded  from  examin- 
ing as  a  result  of  the  special  prosecutor  and  the  pending  trial.  One 
of  the  reasons  I  have  indicated  that  I  am  not  prepared  to  move 
today  or  tomorrow  for  an  extension  of  time  is  because  we  do  have 
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Senator  Bond.  Did  others  in  the  corporation,  to  your  knowledge, 
come  in  and  work  over  the  weekend?  ,     •     ^.      i         a 

Ms  Strayhorn.  I  think  there  were  some  people  m  the  loan  de- 
partment, but  at  that  time,  I  was  employed  by  Madison  Fmancial 

Corporation.  ,       ^      ,.   .,. 

Senator  Bond.  At  that  time,  what  kinds  of  activities  were  you 
engaged  in  in  your  work  for  Madison  Financial,  as  part  of  that  ac- 
tivity^' in  February  1986?  Were  you  recreating  minutes  of  board 

"^Ms^.^Strayhorn.  Actually,  I  was  just  recording— you  know,  doing 
the  secretarial  support. 

Senator  Bond.  You  were  typing  up  minutes  for  meetings  that 
had  happened  previously,  and  you  were  transcribing  them;  is  that 

correct? 
Ms  Strayhorn.  Something  of  that  nature,  yes. 
Senator  Bond.  What  else  did  you  type  up  at  that  time  that  re- 
flected on  the  work  previously  done  at  Madison  Financial? 
Ms  Strayhorn.  Are  you  referring  to  something  specific' 
Senator  Bond.  We  are  learning  more  about  this  as  we  go  along. 
You  typed  up  minutes  that  had  been  recreated  previously.  Do  you 
recall  if  you  typed  up  any  other  documents  that  referred  to  some- 
thing that  happened  some  time  ago  that  they  were  preparing  to  put 
in  the  files  in  case  of  an  examination? 

Ms.  Strayhorn.  Are  you  speaking  of  loan  or  corporate  tiles. '' 
Senator  Bond.  Corporate  or  loan  files.  ^    a/t     u 

Ms   Strayhorn.  Nothing  comes  to  mind  at  the  moment.  Maybe 
after  some  thought,  right  now,  I  cannot  think  of  anything  specific. 
Senator  Bond.  If  you  later  do,  we  would  appreciate  it  it  you 
would  let  us  know,  but  that  answer  is  fine.  I  was  just  asking  that 

for  information.  ,,    ,.         ^  ,       u     ^.^ 

Did  the  examiners,  in  fact,  come  into  Madison  Guaranty  shortly 
after  you  completed  typing  up  the  minutes  for  previous  activities/ 

Ms  Strayhorn.  I  don't  remember  exactly  when  I  actually  typed 
those  Madison  Financial  Corporation  minutes.  I  have  been  asked 
that  question  on  several  occasions,  you  know,  if  the  minutes  were 
generated,  which  I  agreed  to  that,  but  I  can't  remember  when. 

Senator  Bond.  I  amx  not  asking  you  the  specific  date.  Do  you  re- 
call if  it  was  shortly  thereafter,  within  a  few  days  or  a  week  or 
longer,  that  the  examiners  came  to  Madison  Guaranty? 

Ms.  Strayhorn.  I'm  sorry,  I  just  can't 

Senator  Bond.  That's  all  right.  . 

Ms.  Strayhorn  [continuing].  Narrow  that  time  period  down. 

Senator  BOND.  That's  fine. 

Do  you  ever  recall  seeing  Mrs.  Clinton  visit  the  offices  where  you 
worked  for  Mr.  McDougal?  Did  you  see  her  at  Madison  Financial 
or  Madison  Guaranty?  , 

Ms  Strayhorn.  I  only  recall  seeing  Mrs.  Chnton  one  time,  and 
I  don't  even  remember  what  date  that  was.  But,  yes,  she  visited 
with  Mr.  McDougal  for  a  short  period,  but  I  only  recall  seeing  her 
maybe  once. 

Senator  Bond.  That  was  in  Mr.  McDougal's  office.'' 

Ms.  Strayhorn.  She  met  with  him  in  his  office  on  one  occasion, 
yes. 


■saA 
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Senator  Bond.  Did  others  in  the  corporation,  to  your  knowledge, 
come  in  and  work  over  the  weekend? 

Ms.  Strayhorn.  I  think  there  were  some  people  in  the  loan  de- 
partment, but  at  that  time,  I  was  employed  by  Madison  Financial 
Corporation. 

Senator  Bond.  At  that  time,  what  kinds  of  activities  were  you 
engaged  in,  in  your  work  for  Madison  Financial,  as  part  of  that  "ac- 
tivity" in  February  1986?  Were  you  recreating  minutes  of  board 
meetings? 

Ms.  Strayhorn.  Actually,  I  was  just  recording — you  know,  doing 
the  secretarial  support. 

Senator  Bond.  You  were  typing  up  minutes  for  meetings  that 
had  happened  previously,  and  you  were  transcribing  them;  is  that 
correct? 

Ms.  Strayhorn.  Something  of  that  nature,  yes. 

Senator  Bond.  What  else  did  you  type  up  at  that  time  that  re- 
flected on  the  work  previously  done  at  Madison  Financial? 

Ms.  Strayhorn.  Are  you  referring  to  something  specific? 

Senator  Bond.  We  are  learning  more  about  this  as  we  go  along. 
You  typed  up  minutes  that  had  been  recreated  previously.  Do  you 
recall  if  you  typed  up  any  other  documents  that  referred  to  some- 
thing that  happened  some  time  ago  that  they  were  preparing  to  put 
in  the  files  in  case  of  an  examination? 

Ms.  Strayhorn.  Are  you  speaking  of  loan  or  corporate  files? 

Senator  Bond.  Corporate  or  loan  files. 

Ms.  Strayhorn.  Nothing  comes  to  mind  at  the  moment.  Maybe 
after  some  thought,  right  now,  I  cannot  think  of  anything  specific. 

Senator  Bond.  If  you  later  do,  we  would  appreciate  it  if  you 
would  let  us  know,  but  that  answer  is  fine.  I  was  just  asking  that 
for  information. 

Did  the  examiners,  in  fact,  come  into  Madison  Guaranty  shortly 
after  you  completed  typing  up  the  minutes  for  previous  activities? 

Ms.  Strayhorn.  I  don't  remember  exactly  when  I  actually  typed 
those  Madison  Financial  Corporation  minutes.  I  have  been  asked 
that  question  on  several  occasions,  you  know,  if  the  minutes  were 
generated,  which  I  agreed  to  that,  but  I  can't  remember  when. 

Senator  Bond.  I  am  not  asking  you  the  specific  date.  Do  you  re- 
call if  it  was  shortly  thereafter,  within  a  few  days  or  a  week  or 
longer,  that  the  examiners  came  to  Madison  Guaranty? 

Ms.  Strayhorn.  I'm  sorry,  I  just  can't 

Senator  Bond.  That's  all  right. 

Ms.  Strayhorn  [continuingl.  Narrow  that  time  period  down. 

Senator  BOND.  That's  fine. 

Do  you  ever  recall  seeing  Mrs.  Clinton  visit  the  offices  where  you 
worked  for  Mr.  McDougal?  Did  you  see  her  at  Madison  Financial 
or  Madison  Guaranty? 

Ms.  Strayhorn.  I  only  recall  seeing  Mrs.  Clinton  one  time,  and 
I  don't  even  remember  what  date  that  was.  But,  yes,  she  visited 
with  Mr.  McDougal  for  a  short  period,  but  I  only  recall  seeing  her 
maybe  once. 

Senator  Bond.  That  was  in  Mr.  McDougal's  office? 

Ms.  Strayhorn.  She  met  with  him  in  his  office  on  one  occasion, 
yes. 
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Senator  Bond.  That  would  have  been  in  the  period  you  worked 
for  Mr.  McDougal  which  you  said  was  February  of  1985  until  Mr. 
McDougal  departed  in  the  summer  of  1986? 

Ms.  Strayhorn.  She  visited  the  office  in  the  savings  and  loan, 
so  it  was  early  on. 

Senator  Bond.  After  you  went  to  work  there  and  prior  to  the 
time  that  Mr.  McDougal 

Ms.  Strayhorn.  Prior  to  the  time  he  vacated  his  office,  yes. 

Senator  Bond.  To  your  knowledge,  that's  the  only  meeting  they 
had  on  the  premises  of  Madison  Financial  or  Madison  Guaranty? 

Ms.  Strayhorn.  That's  the  only  one  I  can  recall. 

Senator  Bond.  Thank  you  Ms.  Strayhorn.  These  points  may  or 
may  not  be  important.  We  appreciate  your  testimony. 

Mr.  Chairman,  I  had  hoped  to  yield  my  colleague  more  time  than 
this,  but  that  completes  my  questions. 

The  Chairman.  Senator  Murkowski. 

Senator  Murkowski.  Maybe  I  should  wait  for  my  turn. 

Senator  Sarbanes.  We  will  be  very  brief.  We  have  only  a  couple 
of  questions.  Ms.  Strayhorn,  this  letter  that  was  shown  to  you,  the 
one  you  signed  as  a  legal  officer  in  1990.  This  was  much  later.  This 
is  when  Madison  was  in  the  hands  of  the  Federal  Government  peo- 
ple; isn't  that  correct? 

Ms.  Strayhorn.  Let's  see,  1990?  I  think  this  was  during  the 
conservatorship,  and  correct  me  if  I  am  wrong,  but  I  believe  Madi- 
son Guaranty  was  not  placed  in  receivership  until  later  that  year, 
if  I  recall.  I  am  not  sure. 

Senator  Sarbanes.  I  guess  the  important  point  is,  when  you 
were  working  for  Mr.  McDougal,  you  weren't  a  legal  officer,  and 
didn't  represent  yourself  as  a  legal  officer? 

Ms.  Strayhorn.  No,  definitely  not. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Ms.  Strayhorn,  the  information  about  typing 
up  minutes  of  Madison  Financial,  catching  up  with  the  board  min- 
utes that  had  not  been  prepared,  that  was  the  subject  of  testimony 
that  you  gave  back  in  1989.  You  testified  about  this  extensively,  to 
the  best  of  your  recollection? 

Ms.  Strayhorn.  Well,  you  have  to  understand,  too,  that  Madison 
Financial  didn't  have  a  full  sitting  board.  It  was,  like,  a  couple  of 
people,  so  they  didn't  always  stand  on  formalities. 

Mr.  Ben-Veniste.  Yes,  with  a  small  company,  I  am  not  suggest- 
ing that  Madison  Financial  didn't  have  irregularities.  By  the  same 
token,  when  there  is  a  small  company,  often  the  board  minutes  are 
prepared  pro  forma,  and  not  necessarily  contemporaneous  with  the 
calling  of  meetings.  Is  that  your  understanding  based  on  your  expe- 
rience? 

Ms.  Strayhorn.  If  I  follow,  yes  sir,  I  believe  that's  the  gist  of  it. 

Mr.  Ben-Veniste.  With  respect  to  the  meeting  between  Ms.  Clin- 
ton and  Mr.  McDougal,  you  indicated  that  there  was  one  meeting 
when  Ms.  Clinton  visited  Mr.  McDougal  at  his  office  at  the  savings 
and  loan  and  it  was  no  big  deal  in  terms  of  your  recollection.  Let 
me  ask  you  whether  you  recall  when  that  meeting  took  place.  We 
know  it  was  before  Mr.  McDougal  moved  out  to  his  trailer. 

Ms.  Strayhorn.  It  had  to  have  been  between  February  and  Feb- 
ruary of  the  next  year,  yes. 
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Mr.  Ben-Veniste.  Let  me  see  whether  this  refreshes  your  recol- 
lection. I  am  quoting  from  Mrs.  Clinton's  answers  to  the  RTC: 

I  believe  Massey  approached  me  about  presenting  this  proposal  to  Jim  McDougal 
because  he  was  aware  that  I  knew  him.  I  agreed  to  go  see  McDougal.  I  visited  him 
at  his  office  on  April  23,  1985.  I  told  him  I  understood  Latham  wanted  Massey, 

I  am  focusing  on  this  April  23,  1985.  Is  that  about  the  time  that 
you  recall  a  visit  having  taken  place? 

Ms.  Strayhorn.  I  was  not  aware  of  any  representation,  so  I  don't 
believe  I  would  be  the  one  to  comment.  I  just  don't 

Mr.  Ben-Veniste.  Not  about  the  content  of  the  conversation, 
about  the  time  of  the  meeting? 

Ms.  Strayhorn.  I  just  don't  recall. 

Mr.  Ben-Veniste.  OK.  Is  there  anything  that  you  know  that  is 
inconsistent  with  that  date? 

Ms.  Strayhorn.  I  don't  think  I  would  have  an  assessment  of 
that,  no. 

Mr.  Ben-Veniste.  With  respect  to  the  question  posed  by  the  Sen- 
ator from  Missouri,  we  have  the  benefit  of  Mr.  Clark's  interview 
which  was  taken  on  October  20,  1994.  Mr.  Clark  was  the  Federal 
Home  Loan  Board  Bank  examiner,  who  actually  came  to  do  the 
1986  examination.  He  stated: 

In  the  normal  course  what  happens  is  a  request  letter  for  information  is  sent  to 
the  institution.  And  in  that  letter  it  would  tell  them  what  date  we  expect  to  arrive. 
Normally,  that  request  letter  would  have  been  sent  out  a  few  weeks,  at  least,  in 
advance.  That  was  sent  out  from  the  Little  Rock  offices,  at  least  as  far  as  I  know, 
but  they  would  have  known  we  would  have  been  coming  into  the  institution  at  least 
a  few  weeks  ahead  of  time  for  that  reason. 

Does  that  comport  with  your  recollection  of  events  that,  at  some 
point  prior  to  the  arrival  of  the  Federal  Home  Loan  Bank  examin- 
ers, there  was  an  understanding  that  they  would  be  coming? 

Ms.  Strayhorn.  I  worked  for  the  service  corporation,  and  I  was 
not  aware — I  mean,  that  was  just  the  general  attitude  that,  you 
know,  that  we  should  expect  them.  Whether  they  got  notice  or  not, 
that  was  not  privy  to  my  area,  no. 

Mr.  Ben-Veniste.  Thank  you  very  much,  ma'am. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Thank  you,  Mr.  Chairman.  Let  me  welcome 
the  witness.  We  kind  of  relate  to  responsibility  in  each  individual 
witness.  As  I  understand  the  situation  with  regard  to  Madison  vis- 
a-vis Madison  Financial,  you  were  all  kind  of  under  one  roof? 

Ms.  Strayhorn.  Yes,  sir. 

Senator  Murkowski.  You  were  all 

Ms.  Strayhorn.  For  a  period,  yes. 

Senator  Murkowski.  You  were  under  the  roof  of  the  S&L,  you 
worked  out  of  there,  but 

Ms.  Strayhorn.  I  believe  I  testified  to  that,  yes. 

Senator  Murkowski.  When  you  got  a  paycheck,  was  it  Madison 
S&L  or  was  it  Madison  Financial? 

Ms.  Strayhorn.  My  paycheck  was  issued  at  Madison  Financial 
Corporation  until  such  time  as,  after  Mr.  McDougal  left  in  July  and 
I  was  persuaded  to  come  over  to  the  S&L  side,  and  some  period 
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shortly  after  that,  I  was  changed  to  the  Madison  Guaranty  Savings 
&  Loan  pa5rroll. 

Senator  MURKOWSKI.  Were  you  bonded  as  an  employee? 

Ms.  Strayhorn.  Was  I  bonded? 

Senator  MURKOWSKI.  Yes.  Did  the  bank  bond  you  or  the  S&L  or 
Madison  Financial? 

Ms.  Strayhorn.  I  didn't  operate  in  a  position  of  authority. 

Senator  MuRKOWSKl.  OK,  let  me  ask  you,  you  served  McDougal 
as  a  personal  secretary,  is  that  how  you  describe  your  activities? 

Ms.  Strayhorn.  Define  "personal." 

Senator  MURKOWSKI.  In  the  sense — were  you  an  officer,  or  did 
you  have  any  activity  associated  with  the  structure  of  corporation? 
Were  you  the  secretary  of  Madison  Financial? 

Ms.  Strayhorn.  Not  at  that  time,  no,  sir. 

Senator  MuRKOWSKl.  Were  you  at  any  time? 

Ms.  Strayhorn.  I  was  ex  officio  secretary  for  the  board  after  I 
went  back  to  the  bank,  and 

Senator  MuRKOWSKl.  What  timeframe  was  that,  roughly,  do  you 
remember  what  year? 

Ms.  Strayhorn.  I  think  the  board  appointed  me  secretary,  it 
might  be  at  the  end  of  1987.  At  some  point. 

Senator  MURKOWSKI.  OK.  You  were  appointed  sometime,  then, 
secretary  to  the  board  of  directors? 

Ms.  Strayhorn.  It  was  not  an  authority  status.  I  took  short- 
hand. It  was  more  or  less  a 

Senator  Murkowski.  To  your  knowledge,  was  your  position  one 
that  was  approved  by  any  corporate  resolution,  either  by  Madison 
S&L  or  Madison  Financial?  You  know  what  I  mean,  the  board 
meets,  they  pass  a  resolution. 

Ms.  Strayhorn.  You  mean  when  I  was  recognized  as  the  record- 
ing secretary? 

Senator  MuRKOWSKl.  What  I  am  attempting  to  determine  here  is, 
you  know,  the  board  makes  the  vice  presidents  and  those  actions 
are  part  of  the  corporate  minutes,  so  those  people 

Ms.  Strayhorn.  Oh,  I  believe  that  was  when  the  Madison  Guar- 
anty board  recognized  me  as  recording  secretary,  I  believe  that  was 
made  a  part  of  the  minutes.  It  was  a  board  action 

Senator  Murkowski.  In  effect,  you  were  the  secretary  for  the  cor- 
poration, and  had  been  appointed  by  the  board — in  the  minutes. 

Ms.  Strayhorn.  Actually,  my  role  was  I  recorded  the  minutes. 
I  don't  think  I  was  the  corporation's  secretary  at  that  time.  I  think 
I  was  an  assistant  corporate  secretary  at  that  time. 

Senator  Murkowski.  It  would  be  helpful  if  we  had  some  idea 
whether  you  had  been  appointed  at  any  time,  either  by  Madison 
S&L  or  Madison  Financial,  as  a  corporate  officer,  in  any  reference 
to  the  board  taking  an  action  to  appoint  you. 

Ms.  Strayhorn.  I  was  not — like  I  say,  I  believe  I  may  have  been 
assistant  secretary  at  some  period  for  Madison  Guaranty  after  I 
went  to  work  for  them. 

Senator  MURKOWSKI.  All  right.  Let  me  move  on  then.  Did  you 
know  a  gentleman  by  the  name  of  Fitzhugh  who  testified  the  other 
day  here?  He  was  a  vice  president. 

Ms.  Strayhorn.  Davis,  yes. 
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Senator  MURKOWSKI.  What  did  he  do  for  Madison  Financial?  He 
had  the  title  of  vice  president,  which  he  acknowledged. 

Ms.  Strayhorn.  Madison  Financial? 

Senator  MURKOWSKI.  It  is  my  recollection  he  was  vice  president 
of  Madison  Financial. 

Ms.  Strayhorn.  I  was  never  clear  on  Fitzhugh's  role 

Senator  MURKOWSKI.  Did  he  work  with  you  in  the  same  office 
and  keep  regular  hours  or — he  was  a  lawyer,  as  I  recall? 

Ms.  Strayhorn.  I  don't  think  he  functioned  in  a  lawyer's  status 
at  all.  I  think  he  was  more  of  a  real  estate-type  person,  and  he 
worked  on  a  couple  of- 


Senator  MURKOWSKI.  He  worked- 


Ms.  Strayhorn  [continuing].  Projects  in  some  capacity,  but  I  am 
not  exactly  sure 

Senator  MURKOWSKI.  And  you  don't  remember  what  projects  he 
work  on? 

Ms.  Strayhorn.  I  was  familiar  with  him  and  I  did  some  sec- 
retarial support.  I  hate  to  say,  but  I  believe  he  was  looking  at  some 
downtown  property  that  was  for  sale. 

Senator  MURKOWSKI.  Why  do  you  hate  to  say  it? 

Ms.  Strayhorn.  Because  I  don't  remember,  but 

Senator  MURKOWSKI.  So  you  really  don't  know  what  he  did,  other 
than  he  was  a  vice  president.  How  many  people  worked  for  the 
Madison  Financial? 

Ms.  Strayhorn.  At  the  time  I  went  to  work? 

Senator  MURKOWSKI.  Yes,  when  you  and  Fitzhugh  were  there. 

Ms.  Strayhorn.  Well,  it  was 

Senator  Murkowski.  10,  20? 

Ms.  Strayhorn.  Are  you  talking  about  contractors  or 

Senator  Murkowski.  People  whose  pay  said  Madison  Financial 
on  the  paycheck. 

Ms.  Strayhorn.  Let  me  think  about  that. 

Senator  Murkowski.  As  opposed  to  those  who  were  in  Madison 
Guaranty  S&L. 

Ms.  Strayhorn.  I  can't  remember  a  number  and  I  am  not  real 
certain  who  was  working  as  a  contractor  capacity  and  who  was 
working  on  a  salaried  capacity.  I  wouldn't  want  to  speculate  be- 
cause I  was  not  always  aware  of  their  role  and  their  compensation 
arrangement. 

Senator  Murkowski.  Was  it  20  people  working  or  50  or  10?  I  am 
trying  to  get  a  feel. 

Ms.  Strayhorn.  It  was  a  minimal  number.  I  would  say  10  to  15 
people  at  the  most. 

Senator  Murkowski.  As  a  vice  president  you  would  assume  Mr. 
Fitzhugh  was  doing  something  visible.  I  haven't  been  able  to  deter- 
mine from  his  testimony  what.  Do  you  know  if  he  made  loans?  Did 
he  go  to  the  loan  committee  meetings? 

Ms.  Strayhorn.  Mr.  Fitzhugh  worked  for  the  financial  corpora- 
tion until  such  time  he  worked  for  the  savings  and  loan.  I  was  not 
aware  he  was  ever  involved  in  the  loan  committee  actions  or  mak- 
ing any  loans. 

Senator  Murkowski.  Thank  you.  I  am  going  to  refer  to  your  dep- 
osition given  in  April  1984.  On  line  5,  you  quoted: 
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But  Jim  had  always  told  me,  you  know,  these  people  and  his  good  old  boy  buddies 
that  had  known  him  after — known  him  all  their  life  and  he  had  never  heard  of 
them,  were  calling  up  saying  .  .  . 

Then  further  you  state: 

He  gave  me  this  crash  course  on  FSLIC  regulations,  that  the  savings  and  loan 
could  only  invest  up  to  6  percent  and  until  they  got  more  assets,  he  couldn't  buy 
any  more  land.  But  we  know  that  he  bought  more  land  and  got  Seth  Ward  and 
bought  the  northern  portion  of  the  IDC  and  McDougal  bought  the  southern  portion. 

Recognizing  your  statement,  when  you  were  asked  if  Seth  Ward 
was  used  as  a  way  to  get  around  the  regulation,  you  stated  yes? 

Ms.  Strayhorn.  Well,  that's  only  my  perception.  I  realize  it  was 
a  circumvention  of  regulations,  but  I  didn't  know  how  that  applied 
to  the  law. 

Senator  MURKOWSKI.  You  didn't  know  that  was  a  violation  of  the 
law? 

Ms.  Strayhorn.  No.  In  fact,  I  wasn't  aware  of  a  lot  of  the  regula- 
tions that  I  was 

Senator  MURKOWSKI.  I  am  not  going  to  dwell  on  the  6  percent. 
Other  than  you  obviously  had  some  knowledge  that  there  was  a 
regulation  that  suggested  that  6  percent  of  the  net  worth  was  the 
maximum.  When  it  was  evident  that  they  had  gone  ahead  and  pur- 
chased the  northern  portion  of  IDC,  that  would  be  Seth,  and 
McDougal  took  the  southern  portion,  they  were  certainly  cir- 
cumventing what  you  knew  as  a  regulation,  which,  of  course,  turns 
out  to  be  a  violation  of  law? 

Ms.  Strayhorn.  Yes,  that  was  my  perception. 

Senator  MURKOWSKI.  Did  you  feel  uneasy  about  knowing  that  at 
least  it  was  in  violation  of  what  you  assumed  was  a  regulation,  be- 
cause when  he  says  what  he  said,  or  you  say  he  said,  "he  gave  me 
this  crash  course  on  FSLIC  regulations"  that  savings  and  loans 
could  only  invest  until  they  got  more  assets,  he  couldn't  buy  any 
more  land,  and  then  went  out  and  did  it.  Did  you  feel  a  little  un- 
easy? 

Ms.  Strayhorn.  I  wasn't  in  a  position  to  be  uneasy.  It  was  not 
my  decision,  no. 

Senator  MURKOWSKI.  Well,  his  intent,  it  is  obvious. 

You  have  already  been  asked  relative  to  whether  you  have  any 
recollection  of  any  catch-up  work  being  done  to  get  affairs  in  order 
prior  to  the  examination.  I  think  you  indicated  some  people  worked 
late,  but  you  didn't  have  to  work  on  weekends  and  so  forth.  You 
were  in  charge  of  maintaining  files  and  keeping  a  documentation, 
insurance  current,  taxes  paid,  so  forth? 

Ms.  Strayhorn.  Me? 

Senator  MURKOWSKI.  Yes. 

Ms.  Strayhorn.  No. 

Senator  MURKOWSKI.  I  thought  you  had  a  function  keeping  files. 

Ms.  Strayhorn.  I  didn't  have  a  function  in  the  loan  department. 

Senator  MURKOWSKI.  What  was  your  function,  if  you  would  de- 
scribe it,  very  briefly? 

Ms.  Strayhorn.  When? 

Senator  MURKOWSKI.  When  you  worked  with  Jim  McDougal. 

Ms.  Strayhorn.  I  think  I've  testified  that  I  was  secretary.  I  wore 
a  lot  of  hats,  I  did  a  lot  of  things 
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Senator  MURKOWSKI.  You  said  you  did  the  shorthand  so  you  took 
letters  and  so  forth? 

Ms.  Strayhorn.  Yes. 

Senator  MURKOWSKI.  My  final  question,  did  you  cut  paychecks? 

Ms.  Strayhorn.  No,  sir. 

Senator  MURKOWSKI.  You  did  not  handle  the  payroll? 

Ms.  Strayhorn.  That  was  done  in  accounting. 

Senator  Murkowski.  Mr.  Chairman,  in  conclusion  the  Senator 
fi-om  California  made  an  extended  statement  relative  to  the  cause 
of  the  S&L  debacle,  and  I  think  the  record  needs  to  be  examined 
with  factual  reality.  The  responsibility,  to  a  large  degree,  was  due 
to  the  U.S.  Congress  for  the  S&L  debacle.  To  suggest  it  is  appro- 
priate to  point  the  finger  at  any  one  Administration  or  any  one 
President  is,  in  my  opinion,  totally  void  of  reality. 

I  know  something  about  the  finance  business.  I  know  something 
about  the  banking  business  and  the  savings  and  loan,  mutual  sav- 
ings business.  We  deregulated  the  industry,  and  it  all  began  about 
1980  when  we  increased  the  insurance  from  $40,000  per  individual 
depositor  to  $100,000,  that  was  done  primarily  through  the  efforts 
of  a  couple  of  Members  who  are  no  longer  with  this  body. 

There  were  no  hearings  held  in  the  Senate.  The  Federal  Govern- 
ment increased  their  exposure  dramatically  by  this  insurance  in- 
crease from  $40,000  to  $100,000.  The  deregulation  of  the  S&L's 
was  their  downfall  for  the  reason  that  the  S&Ls,  for  an  extended 
period  of  time,  did  a  tremendous  service  to  prospective  homeowners 
and  young  buyers  in  this  country  by  being  able  to  meet  their  de- 
mands for  home  ownership.  They  had  long-term  loans  at  low  fixed 
interest  rates. 

During  that  time,  the  S&Ls  always  enjoyed  a  higher  rate  that 
they  could  pay  for  passbook  savings — we  all  had  a  little  savings  ac- 
count, our  kids  had  a  savings  account,  and  so  forth  higher  than  the 
commercial  banks. 

They  enjoyed,  if  you  will,  the  protection  under  the  law  of  being 
able  to  pay  more  than  the  commercial  banks,  and  the  consequence 
for  their  ability  to  provide  long  term  mortgages  to  the  public.  De- 
regulation simply  put  them  out  of  business.  As  a  consequence, 
when  they  had  to  pay  the  same  rate  that  the  commercial  banks 
were  paying  for  this  savings,  the  commercial  banks  didn't  hold 
long-term  mortgages  at  fixed  rates.  The  S&L's  did. 

They  could  not  adjust  their  mortgage  portfolio.  They  moved  out 
in  all  kinds  of  businesses,  they  offered  checking  accounts.  Their 
management  expertise  was  not  geared  up  to  compete,  if  you  will, 
in  an  unregulated  market.  As  a  consequence,  they  begin  to  fail  vir- 
tually overnight,  and  unfortunately,  some  unscrupulous,  people 
moved  in.  We've  seen  the  evidence  in  many  areas. 

Let's  make  sure  the  record  reflects  reality,  and  suggest  that  the 
examiners  have  somehow  been  irresponsible  in  the  process  of  mov- 
ing along  an  institution  that  clearly  was  under  scrutiny,  and  had 
been  notified  to  set  up  a  procedure  for  correction.  That  process  con- 
tinues, but  you  can't  stay  ahead  of  people  who  are  out  to  scam  the 
system  by  setting  up  straw  men  until,  in  most  cases,  it  is  too  late. 

Let  us  put  the  blame  where  it  belongs.  It  belongs  right  here  in 
the  U.S.  Congress  where  we  initiated  that  movement  from  $40,000 
to  $100,000  on  the  insurance  and  deregulated  an  industry  that 
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simply  lost  its  competitive  advantage.  It  was  all  over,  and  anybody 
who  has  been  a  student  of  the  financial  community  will  tell  you 
why  it  happened  and  where  Congress  was — well,  history  bears  that 
out  and  now  we  are  paying  for  it. 

Thank  you,  Mr.  Chairman.  Thank  you,  madam,  and  I  wish  you 
a  good  day. 

Ms.  Strayhorn.  Thank  you. 

The  Chairman.  Thank  you,  Senator  Murkowski. 

Senator  Sarbanes.  Mr.  Chairman,  we  will  stay  on  your  side.  I 
take  it  we  are  trying  to  conclude  here. 

The  Chairman.  Yes,  I  think  if  we  can,  in  fairness  to  the  witness 
and  to  the  Members,  and  I  thank  you.  Senator. 

Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Strayhorn,  I  have  one  last  thing  to  ask  you. 
I  would  like  to  make  sure  you  have  a  copy  of  the  January  25,  1990, 
letter  you  wrote  to  April  Breslaw  on  Madison  Guaranty  stationery. 
Maybe  we  could  stop  for  a  moment  and  let  the  witness  read  the 
letter  because  I  will  ask  some  questions  about  it,  and  she  should 
have  an  opportunity  to  look  at  it  first. 

[Pause.] 

Mr.  Chertoff.  Do  you  recognize  the  letter? 

Ms.  Strayhorn.  Yes,  sir. 

Mr.  Chertoff.  I  take  it  you  wrote  the  letter? 

Ms.  Strayhorn.  Yes,  sir. 

Mr.  Chertoff.  Just  to  set  the  stage,  as  of  1990,  the  case.  Ward 
V.  Madison  which  we  talked  about  earlier,  that  case  in  State  court, 
Mr.  Ward  won  the  original  case;  correct? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Your  letter  makes  reference  to  this,  didn't  the 
RTC  try  to  get  a  new  trial  or  reopen  the  matter  of  this  commission? 

Ms.  Strayhorn.  I'm  not  sure  if  they  requested  a  new  trial  or  if 
they  just  went  to  the  Court  of  Appeals. 

Mr.  Chertoff.  There  was  a  second  case  where  the  Rose  Law 
Firm  was  hired  by  the  RTC  to  sue  the  Frost  accounting  firm  re- 
garding an  audit.  With  that  in  mind — I  want  to  take  you  through 
the  letter.  This  is  you  writing  to  Ms.  Breslaw.  Ms.  Breslaw  was  the 
attorney  at  the  FDIC  responsible  for  the  institution? 

Ms.  Strayhorn.  No,  sir. 

Mr.  Chertoff.  She  was  responsible  for  the  Frost  case? 

Ms.  Strayhorn.  That's  correct. 

Mr.  Chertoff.  You  wrote  her  a  letter,  you  said: 

It  has  been  reported  to  me  that  during  my  absence  from  the  office  the  Rose  Law 
Firm  requested  a  copy  of  the  Borod  &  Huggins  report,  commissioned  by  Madison's 
board  of  directors  to  the  law  firm  of  Borod  &  Huggins,  retained  to  investigate  the 
operations  of  Madison  Guaranty  and  Madison  Financial  Corporation. 

What  was  the  Borod  &  Huggins  report? 

Ms.  Strayhorn.  Just  what  I've  said.  Actually,  I  believe  it  may 
have  been  required  by  the  cease  and  desist  order,  that  the  savings 
and  loan  commission,  a  preliminary  investigation  into  the  events  at 
Madison  Guaranty  and  Madison  Financial  Corporation. 

Mr.  Chertoff.  Including  these  transactions  involving  the  IDC? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Then  you  say: 

There  is  reluctance  in  releasing  this  report  based  on  the  following  circumstances. 
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You  say  there  is  an  attorney-client  privilege  issue.  Can  you  ex- 
plain what  you  meant — talking  about  the  Borod  &  Huggins  report: 

A  large  portion  of  the  report  is  dedicated  to  a  summary  of  the  acquisition  of  prop- 
erty, transactions  surrounding  the  sale  of  that  property,  profits  claimed  by  the 
service  corporation  in  the  sales  of  certain  acquisitions  and  the  compensation  ar- 
rangement for  Seth  Ward.  A  major  portion  of  this  report  is  directly  related  to  a  law- 
suit by  Seth  Ward,  in  which  he  obtained  a  $400,000  judgment  against  Madison 
Guaranty  and  Madison  Financial  Corporation. 

Does  that  refer  to  Ward  v.  Madison  you  testified  about  earlier? 
Ms.  Strayhorn.  Yes,  sir. 
Mr.  Chertoff.  Quoting: 

Madison  Guaranty  is  attempting  to  obtain  a  new  trial  in  Federal  court  ^nd  plans 
to  file  a  new  motion  in  Federal  court  to  recover  $400,000  escrowed  judgment  funds 
obtained  by  the  father-in-law  of  Webb  Hubbell. 

That's  Seth  Ward,  right? 
Ms.  Strayhorn.  Yes. 
Mr.  Chertoff.  Quoting: 

Who  was  associated  with  the  Rose  Law  Firm  and  who  was  the  lead  attorney  in 
the  referenced  suit  by  Madison. 

Am  I  correct  in  understanding  that  at  this  point,  Madison  Guar- 
anty, which  was  being  supervised  by  the  RTC,  was  trying  to  re- 
cover this  $400,000,  that  Ward  had  won  in  the  State  court? 

Ms.  Strayhorn.  That's  correct. 

Mr.  Chertoff.  Do  you  know  on  what  basis  they  were  asking  for 
a  new  trial? 

Ms.  Strayhorn.  No,  I  don't  recall  that.  That  particular  case  was 
in  several  phases,  so  I  can't  recall  all  the  specifics.  In  fact,  it  was 
still  in  some  stage  of  court  when  I  left  Madison. 

Mr.  Chertoff.  Do  you  remember  an3dhing  about  the  grounds  or 
the  reasons  why  the  RTC  was  claiming  that  they  had  a  right  to  re- 
cover the  $400,000  that  Ward  had  won  in  the  State? 

Ms.  Strayhorn.  Well,  the  $400,000  was  a  bond  that  was  posted 
in  State  court,  pending  an  appeal.  During  that  time,  and  this  is 
just  from  my  memory,  the  suit  was  removed  by  the  RTC  or  FDIC — 
I  can't  remember,  RTC  I  believe — to  Federal  court,  that  bond  was 
released  to  Mr.  Ward,  on  a  technicality. 

Mr.  Chertoff.  But  putting  aside  the  bond,  your  understanding 
at  this  point  was  they  were  trying  to  reopen  that  $400,000  State 
court  judgment  and  get  some  of  that  money  back  from  Mr.  Ward; 
is  that  right? 

Ms.  Strayhorn.  Well,  basically,  yes,  I  think. 

Mr.  Chertoff.  Then  you  go  on  the  next  page: 

The  Borod  &  Huggins  Report  is  only  a  general,  preliminary  investigative  report 
compiled  from  investigation  and  voluntary  interviews  of  persons  without  benefit  of 
oath.  The  investigation  was  primarily  conducted  by  the  attorney  retained  for  the 
drafting,  filing,  and  preliminary  discovery  in  the  Frost  audit  suit.  The  Gerrish  firm's 
work  papers  transferred  .  .  . 

What  was  the  Gerrish  firm  doing? 

Ms.  Strayhorn.  Actually,  the  Gerrish  &  McCrary  firm  was  two 
of  the  attorneys  that  had  formerly  practiced  under  the  Borod  & 
Huggins  firm. 

Mr.  Chertoff.  Quoting: 

The  Gerrish  firm's  work  papers  transferred  to  the  Rose  Law  Firm  would  have 
more  specific  findings  relating  to  the  Frost  audits  at  Madison  than  would  be  re- 
vealed in  the  investigative  report. 
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Based  on  the  aforementioned  reasons,  it  is  my  unqualified  belief  that  release  of 
this  report  to  the  Rose  Law  Firm  would  not  have  any  positive  impact  on  Madison's 
recovery  in  the  Frost  suit,  and  may,  in  fact,  adversely  affect  Madison  Guaranty's 
interests  in  other  litigation. 

That  "other  Utigation"  refers  to  the  continuing  case  against  Mr. 
Ward? 

Ms.  Strayhorn.  Yes. 

Mr.  Chertoff.  Could  you  explain  to  us  why  it  is  that  you  felt 
that  you  didn't  want  to  have  the  Rose  Law  Firm  to  have  the  Borod 
&  Huggins  report  relating  to  this  preliminary  investigation  of  this 
series  of  transactions,  and  why  you  felt  that  having  the  Rose  Law 
Firm  get  possession  of  that  report  could  adversely  affect  Madison 
Guaranty's  interests  in  the  word  litigation? 

Ms.  Strayhorn.  I  think  that  is  fairly  obvious,  you  know,  the 
close  relationship  between  the  lead  attorney  in  the  Frost  audit  suit 
and  Mr.  Ward  himself. 

Mr.  Chertoff.  The  lead  attorney  in  the  Frost  audit  was  who? 

Ms.  Strayhorn.  Webb  Hubbell. 

Mr.  Chertoff.  Did  Ms.  Breslaw  get  back  to  you  in  any  way  or 
anyone  else  on  her  behalf  get  back  to  you  regarding  this  letter? 

Ms.  Strayhorn.  She  did  not  talk  to  me  personally.  I  believe  she 
may  have  discussed  this  with  members  of  the  RTC. 

Mr.  Chertoff.  What  was  the  result? 

Ms.  Strayhorn.  I  think  it  was  her  decision  that  the  Frost  audit 
suit  would  be  tried  outside  of  the  institution. 

Mr.  Chertoff.  What  was  the  decision  with  respect  to  whether 
the  Borod  &  Huggins  report  would  be  turned  over  to  the  Rose  Law 
Firm? 

Ms.  Strayhorn.  Apparently  it  was  disregarded. 

Mr.  Chertoff.  When  you  say  "it  was  disregarded,"  you  mean 
your  request  was  disregarded? 

Ms.  Strayhorn.  I  believe  so. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  would  like  to  follow  up,  thank  you.  First  of 
all,  with  respect  to  the  appeal  that  was  pending  in  connection  with 
the  attempt  to  recover  the  $400,000  which  had  been  awarded  by 
judgment  to  Mr.  Ward,  what  was  the  ultimate  result? 

Ms.  Strayhorn.  The  ultimate  result  was,  and  my  last  knowledge 
of  that,  it  was  still  pending  at  the  time  I  left  Madison. 

Mr.  Ben-Veniste.  Were  you  advised  that  the  matter  was  settled 
and  substantially  all  that  money  was  covered? 

Ms.  Strayhorn.  I  did  speak  with  one  of  the  attorneys  at  some 
point  when  he  told  me  it  had  been  resolved  and  they  had  recovered 
the  $400,000. 

Mr.  Ben-Veniste.  OK,  that  part  of  it  was  resolved.  With  respect 
to  your  putting  Ms.  Breslaw  on  notice  that  you  saw  this  possible 
conflict,  had  anybody  from  the  Rose  Firm,  to  your  knowledge,  been 
clamoring  to  get  this  Borod  &  Huggins  report  or  were  you  simply 
alerting  Ms.  Breslaw  to  the  possibility  that  this  might  constitute  a 
problem,  if  it  were  turned  over? 

Ms.  Strayhorn.  I  believe  the  substance  of  the  letter  was,  and  I 
think  this  may  not  have  been  the  first  letter,  I  was — it  was  appar- 
ent to  me  that  Ms.  Breslaw  wasn't  aware  of  certain  relationships 
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and  other  litigation  that  was  going  on  in  the  receivership,  I  beUeve, 
at  the  time. 

I  felt  that  it  was  my  duty  to  put  her  on  notice  of  certain  relation- 
ships and  stances  our  "assigned"  attorneys  were  working  under. 
She  was  working  outside  of  that  realm  of  the  RTC  staff  attorneys. 

Mr.  Ben-Veniste.  Did  you  draft  this  letter  on  your  own,  the  one 
in  front  of  you,  or  did  someone  help  you  with  that? 

Ms.  Strayhorn.  No,  this  was  mine. 

Mr.  Ben-Veniste.  You  put  her  on  notice,  and  my  question  was, 
had  it  come  to  your  attention  that  anyone  from  the  Rose  Firm  had 
specifically  solicited  the  Borod  &  Huggins  report,  or  was  trying  to 
get  ahold  of  it?  Or  was  it  the  case  that  you  were  trying  to  be  cau- 
tious to  make  sure  that  it  wasn't  inadvertently  turned  over? 

Ms.  Strayhorn.  Well,  apparently  someone  had  requested  a  copy 
of  that  report.  I  can't  remember  if  it  had  actually  been  delivered 
to  them — maybe  I  just  wanted  her  to  be  aware  of  this  stance  that 
the  RTC  had  taken  on  this  report  on  previous  occasions. 

Mr.  Ben-Veniste.  Let  me  see  if  I  can  help  you.  We  have  your 
statement  prepared  on  April  11,  1994,  to  the  RTC.  I  g^ess  this  is 
an  affidavit  signed  by  you.  Do  you  have  that  in  front  of  you? 

Ms.  Strayhorn.  No,  I  believe  what  I  have  is 

Mr.  Ben-Veniste.  Let  me  make  sure  that  you  have  it. 

Ms.  Strayhorn  [continuing].  The  law  firm's? 

Mr.  Ben-Veniste.  Do  you  have  that,  Ms.  Strayhorn? 

Ms.  Strayhorn.  Yes,  sir,  the  RTC 

Mr.  Ben-Veniste.  If  you  turn  to  the  last  page  of  the  affidavit, 
which  would  be  page  5. 

Ms.  Strayhorn.  Yes,  sir. 

Mr.  Ben-Veniste.  There  it  says:  "I  have  also  been  shown  a  letter 
I  wrote  to  April  Breslaw  dated  January  25,  1990."  That  would  be 
the  letter  that  you  have  been  referring  to  here  today? 

Ms.  Strayhorn.  The  previous  letter,  yes,  I  believe  there  was  a 
previous  letter. 

Mr.  Ben-Veniste.  "This  letter" 

Ms.  Strayhorn.  Yes. 

Mr.  Ben-Veniste.  Quoting: 

This  letter  addressed  my  concern  with  releasing  the  Borod  &  Huggins  investiga- 
tive report  to  the  Rose  Law  Firm.  I  do  not  recaU  if  the  report  was  ever  released 
to  the  Rose  Law  Firm.  I  would  have  no  knowledge  of  any  information  involving  the 
Seth  Ward  case  being  communicated  to  Webb  Hubbell. 

Is  that  your  recollection  today? 

Ms.  Strayhorn.  Yes.  If  I  signed  an  affidavit. 

Mr.  Ben-Veniste.  Did  you  sign  it?  It  has  a  signature  there. 

Ms.  Strayhorn.  That's  me. 

Mr.  Ben-Veniste.  I  am  not  sure — ^your  copy  doesn't  have  a  signa- 
ture? 

Ms.  Strayhorn.  Yes,  that's  my  signature. 

Mr.  Ben-Veniste.  OK,  my  question  is  whether  that  is  consistent 
with  your  recollection  today,  your  affidavit  back  in  1994? 

Ms.  Strayhorn.  I  would  rely  on  this  information,  yes,  but  isn't 
this  basically  what  I  have  just  said? 

Mr.  Ben-Veniste.  I  wanted  to  clarify,  to  put  a  period  at  the  end 
of  the  paragraph  that  was  coming  along  here.  First,  that  the 
$400,000  was  recovered  by  Madison  or  its  successor  in  interest, 
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from  Mr.  Ward.  Second,  that  you  had  no  reason  to  believe  that  the 
Borod  &  Huggins  report  was  ever  turned  over  to  the  Rose  Law 
Firm,  and  more  particularly,  that  Webb  Hubbell  ever  saw  that  re- 
port. That's  all. 

Ms.  Strayhorn.  ok. 

Mr.  Chertoff.  Ms.  Strayhorn,  I  have  the  the  January  25th  let- 
ter, in  which  you  object  to  the  release  of  the  report.  It  says — there 
is  handwriting  in  the  upper  right-hand  corner  of  the  first  page.  Do 
you  recognize  the  handwriting? 

Ms.  Strayhorn.  That's  mine. 

Mr.  Chertoff.  What  does  it  say? 

Ms.  Strayhorn.  It  says  "reviewed  by  Don  Cypert  before  mailing 
1/29/90"  and  my  initials. 

Mr.  Chertoff.  Who  was  Don  Cypert? 

Ms.  Strayhorn.  Donald  Cypert  was  the  specialist  in  charge  for 
the  RTC  that  was  assigned  to  our  institution. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  have  no  questions.  I  have  a  couple  of  obser- 
vations I  want  to  make,  but 

The  Chairman.  Ms.  Strayhorn,  we  want  to  thank  you  for  coming 
in  and  giving  us  the  testimony  that  you  did.  We  certainly  hope  that 
things  in  the  future  go  smoother,  rather  than  rougher.  I  know  that 
you  are  anticipating  certain  things  later,  but  we  want  to  commend 
you.  I  think  I  speak  for  both  sides  in  saying  that  you  have  been 
one  of  those  witnesses  who  has  attempted  to  spell  out  things  as  she 
recalls  them  to  the  best  of  your  ability.  We  are  deeply  appreciative 
of  your  cooperation. 

Ms.  Strayhorn.  Well,  I  do  want  you  to  know  that  I  do  appre- 
ciate your  consideration  and  the  care  that  your  staff  has  given  me. 
Thank  you. 

The  Chairman.  Thank  you,  Ms.  Strayhorn. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  there  is  a  need  for  the 
two  staffers  to  get  together  promptly  and  work  on  a  deposition 
schedule  with  respect  to  witnesses.  We  have  one  but  it  is  very  trun- 
cated, and  it  seemed  to  me  that — in  fact,  I  had  a  discussion  with 
staff  about  a  list  of  witnesses  and  then  which  ones  of  them  we 
thought  we  would  need  to  depose.  Some  of  them  have  done  exten- 
sive testimony,  as  had  Ms.  Strayhorn. 

If  we  could  have  a  full  scale  meeting,  I  would  be  happy  to  partici- 
pate in  it  if  the  Chairman  deems  it  advisable.  Hopefully  we  might 
work  out  a  deposition  schedule  so  we  have  a  clear  idea  of  how  we 
are  proceeding,  which  witnesses  were  to  be  deposed,  and  when 
those  depositions  might  be  arranged. 

The  Chairman.  I  will  ask  the  Majority  staff  to  get  together  with 
the  Minority.  Hopefully,  after  we  adjourn,  the  two  sides  can  meet 
and  work  out  scheduling  for  the  future  witnesses. 

We  stand  in  adjournment  until  10  a.m.  Tuesday  morning. 

[Whereupon,  at  1:35  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Tuesday,  February  6,  1996.1 

[Appendix  supplied  for  the  record  follows:] 
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Septsrr^er  24.  lags 


M  .  JLti  McDougal,  Presidcnc 
Madison  Financial  Ccrporacion 
16th  ard  Main 
Little  RccJc,  Arkansas  722Q1 

Dr^ar  Jim: 


This  letter  is  ta  set  fcrth  our  .?grecn"::nt  c.-nr«rnim  ch" 
prcparty  cciranonly  referred  to  r>z   all  '^h--:  ]  r.r-i  t'^-.-''  i- 

P.'jrh. 


the  Industrial  Development  Ccmpany  of  Little 


On  or  ihout  the  13th  di^y  of  Ccrtrr-ib-r,  1?3S,  rv--'-:-n 
Guaranty  Savings  and  Loan  .'^-?aci  aticn  rcree'l  to  ac-m/^  . 
all  of  Industrial  Develc?r-:nt  Ccmp.?.ir/  nf  Litti"  ~Kj-i-"r' 
property  except  the  Timex  Huildinq.  in  ths  i'gT-e.ia.ic", 
Httdiscn  has  the  right  to  assicrn  its  ricMts  to  tii^/c 
::grsenient  to  any  entity  or  individual.  ;,3  p.ir 
agreement,  I  have  agreed  to  tahs  titli  to  p.il 
assets  and  property  north  of  145th  ^trcer,  the  v; 
sewer  improvements,  and  the  water  smi  KGv/rgs  ti 
ponds  south  of  145th  otreet.  Madi.-cn  Gurr^incy 
c.nd  Loan  Association  will  agreo  to  lend  rr^  en 
rorourse  basis  the  purchase  price  Ti'^uriu 
mortgage  of  those  parcels  and  the  scwcrrird  ff^e: 
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:f  those  parcels  and  the  scwcr p 
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seller,  and  a  four  percent  ccmmis^iou  to  ircj . 

It  is  also  agreed,  '  in  additinn  to  th:;  oalary 
receiving  from  Madison  Guar?=nty,  on  all  pr 
acquired  frcm  I.D.C.  sold  either  by  mc  or  by  l! 
Guaranty  after  the  exercire  of  Madison's  ontion, 
that  portion  of  the  property  already  acqiiircrl  by  t-' 
frcm  I.D.C.,  I  shall  receive  a  ten  porccnt  crrr^iss 
said  sale  if  it  is  sold  by  m" ,  r.nd  four  p 
cnmmissicn   if   it   is  sold  by   anyone   ei.':a. 
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M-.   Jlni  McScugal 
Saptemtiar  24,  19aS 


Duxlnc  the  term  of  the  option  period,  all  of  the  net 
-evenues  of  the  waterworks  and  sewer  department  shall  be 
forwarded  directly  to  Madison  Guaranty  for  fppiication 
toward  the  note. 

I  would  appreciate  your  acknowl-dging  and  cgrnein?  to 
the' terms  of  this  letter  agreement. 

Sincerely, 


''Scth  Werd  ^ 


S.':ss 

Acknowledged  and  accepted. 

'1).:.  1a^  Lu.-^ 

(jLVMcDcugal,    President 
Ma'dison  Financial  Corporation 


SWl-009 
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Set-h  Ward 
48    River    Ridge 
Little   RocX,    AxJcansaa 

Septenber    24,    198S 


72201 


Mr.  Janes  B.  McDougal,  President 
Madison  Financial  Corporation 
16 til  and  Main  Streets  . 
Little  RocJc,  Arlcansas   72201 

Dear  Mr .  McZougal : 

This  is  to  set  forth  our  agreeaent  concerning  the  property 
coBHDonly  referred  to  as  all  the  land  owned  by  the  Industrial 
Developaent  Company  of  Little  Rock  and  certain  isproveaents 
thereon. 

On  or  about  the  13th  day  of  September,  198S,  Madison  Guaranty 
Savings  and'  Loan  Association  agreed  to  acquire  all  of  the  Industrial 
Development  Company  of  Little  RocJc '  s  property  except  the  grounds 
and  building  commonly  referred  to  as  the  Timex  Building .   In  the 
agreement  Madison  has  the  right  to  assign  its  rights  to  any 
entity  or  individual.   As  part  of  our  agreement,  I  have  agreed  to 
taXe  title  to  all  of  the  assets  of  the  aforementioned  property 
that  is  located  immediately  north  of  14Sth  Street,  the  water  and 
sewer  Improvements ,  and  the  sewer  treatment  ponds ,  including  the 
one  located  south  of  145 th  Street.   Madison  Guaranty  Savings  and 
Loan  Association  will  agree  to  lend  me  the  purchase  price  for 
this  property  secured  by  a  mortgage  of  those  parcels  and  the 
sewer  and  water  works.   Madison  Guaranty  will  pay  $35,000.00  to 
me  to  have  an  option  for  at  least  270  days  from  the  date  of 
acquisition  to  purchase  the  property  from  me  at  any  time ,  in 
whole  or  in  part,  for  at  least  the  pro  rata  amount  of  the  note 
plus  all  accrued  interest;  except  one  parcel  described  as  follows: 


;  PLAINTIFF'S 
(    EXHIBIT   ^ 


Approximately  22  1/2  acres  located  and  referred  to 
as  the  Northeast  Quadrant  of  the  Interchange  of 
Highway  65  and  145th  Street.   More  specifically 
described  in  the  attached  legal  description  which  is 
a  part  of  this  agreement. 


It  is  the  intention  of  both  Madison  and  myself  to  attempt  to 
develop  all  the  property  acquired  from  I.D.C.  and  sell  it  as 
quicJcly  as  possible.   If  the  property  or  any  portion  thereof  is 
sold  during  the  270  day  period,  the  sale  price  will  be  mutually 
approved  by  me  and  Madison  Financial  Corporation.   The  proceeds 
of  the  sale  will  be  applied  toward  the  promissory  note,  less  a 
10%  sales  commission  to  be  paid  to  me.   At  Madison's  discretion. 
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Mr.  jAinea  &•  McOou^al 
September  24,  1985 
Page  -2- 


any  particular  piece  of  property  may  be  deeded  bacX  to  Madison 
prior  to  the  execution  of  a  sales  transaction. 

It  Is  also  agreed,  in  addition  to  the  salary  I  sa  receiving 
from  Madison  Financial  Corporation,  I  will  receive  10 »  sales 
commission  on  all  property  sold,  regardless  who  sells  it,  except 
residential  property  that  will  be  located  south  of  14Sth  Street, 
in  which  case  I  will  receive  *\   ccmmission  if  sold  by  any  other 
person. 

During  the  tera  of  the  option  period,  all  of  the  net  revenues 
of  the  water  worlds  and  sewer  departaent  shall  be  forwarded 
directly  to  Madison  Guaranty  for  application  toward  the  note, 
unless  such  facilities  are  sold  sooner.   Madison  Financial 
Corporation  will  also  be  responsible  for  all  taxes,  special 
assessments,  dues,  insurance  premiums,  etc.  during  the  period  of 
this  option. 

I  would  appreciate  your  acJcnowledging  and  agreeing  to  the 
terms  of  the  letter  of  agreement. 


Acka^wledged  and  accepted: 

iamos  a.  McOougal,' Presicent 
Makison  Financial  Corporation 
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Addendum  to  Agreement  Betveen 
Seth  Ward  and  James  B.  McOougal 
September  24,  1965 

(Little  RocJc  South  Industrial  Parle,  NE  Corner  65-16  7  &  145th) 

LEGAL  DESCRIPT'ION  - 

Part  of  Tracts  27  i   23,  Holman  Acres,  PulaaJcl  County,  Arkansas, 
more  particularly  described  as :   Starting  at  the  Intersection  of 
the  north  right-cf-way  line  East  14Sth  Street  and  the  west  right- 
of-way  line  of  Dineen  Drive,  said  point  also  being  the  Southeast 
coner  of  the  Birch-BrooJts ,  I^c.  property;  thence  N  0  deg .  21 
min.  E  along  the  west  right-of-way  of  Dineen  Drive  373.12  ft.  to 
the  Northeast  corner  of  said  Birch-Brooks,  Inc.  property  and  t.he 
point  of  beginning;  thence  N  89  deg.  50  min.  30  sec.  W,  along  the 
north  line  of  said  "irch-Bmoics ,  I.nc .  property  303.50  ft.  to  the 
Northwest  corner  thereof,  thence  S  0  deg.  05  min.  30  sec.  W  along 
the  west  line  of  ^aid  Birch-i  rooJcs ,  Inc.  property  255.25  ft.  to  a 
point  on  the  north  right-of-way  line  of  U.  S.  Highway  No.  65-167; 
thence  N  23  deg.  3  3  min.  10  sec.  W,  along  said  north  right-of-way 
line,  111.57  ft.  to  a  point;  thence  N  89  deg.  39  min.  40  sec.  W 
and  continuing  along  said   north  right-of-way  line,  6  50.87  ft.  to 
a  poi.-it;  thence  N  54  deg.  01  mm.  20  sec.  W  and  continuing  along 
said  north  right-of-way  line  111.29  ft.  to  a  point  on  the  east 
right-of-way  line  of  said  U.  S.  Highway  No.  65-167;  thence  N  2 
dec-  29  Tiir).  4fl  ser: ,  w  nl^^r'*  «'ii'i  ea?*:  r-.-r^.t-of-wa"  lir.?!   ??5.£3 
ft.  to  a  Doint;  thence  S  89  dea .  55  min.  Z   along  the  south 
property  line  of  tne  Seimens-Allis,  Inc.  property  and  said  south 
line  exteiided  Westerly,  1191.02  ft.  to  a  point  on  the  west  right- 
of-way  line  of  Dineen  Drive;  thence  S  0  Deg.  21  min.  W  along  said 
west  right-cf-way  line  310.35  ft.  to  a  point;  thence  Southwesterly 
and  continuing  along  said  west  right-of-way  line,  being  the  arc 
of  a  715.66  ft.  radius  curve  to  t.he  right,  having  a  chord  bearing 
and  distance  of  S  8  deg.  21  mir. .  W,  19  9.20  ft.  to  a  point;  t.hence 
S  16  deg.  11  min.  W  and  conti.iuing  alor-j  said  -est  right-of-way 
lir.c,  2C.0  ft.  to  a  point;  thence  Southwesterly  and  continuing 
along  jaid  west  right-of-way  line,  being  the  arc  of  a  715.79  ft. 
radius  curve  to  the  left  having  a  chord  bearing  and  distance  of  S 
8  deg.  21  min.  W,  199.23  ft.  to  a  point;  thence  S  0  deg.  21  min. 
W  and  continuing  along  said  west  right-of-way  line,  25.88  ft.  to 
the  point  of  beginning,  containing  22.5649  acres  more  or  less. 
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OFTrciAL  RECORD  OF  :nTr:iv:3w 

CF?ICi  OF  INVtSTIGATICNS 
OFTICr  J"  INSPSCTCR  GZNE?..\L 

CASE  »iMSER:   1094-096 

?.\JtTrCT?ANTS :   «ar-ha  Pitton,  Foraer  Secretary  to  Webster  Hubbell.  Soae 
Law  F:.r3> 
Sarer.  Heccurn,  Senior  Special  Acent,  OIG,  TZZC 
Za.    Slacle,  Special  Acent.  OIG,  RTC 

DATr /Tiy-E/lCCATtON  ■    12-3-94/1;  00  p. 3». /Little  Sccx,  Ail 

:NT;?.VTrW  CONDUCTED :   In  Person   X    3y  Phone  

~'J?.?CSE  ■   To  obtain  infcrniation  re<jarcinc  her  rasconsibilitias  as  Websts 
Hcbbeil's  secretary. 

RESCI.ZS.: 


Ms   "attcn  VIS  L.-.t2rvi2W3<:  a.-.i  3tat=-i  i  ^bstar.tiilly  as  :ol_ows : 

STie  -.^as  a  secretary  in  the  Litisation  Section  of  the  Rose  Law  Firra  (Rose) 
for  appraxi-Tiately  six  to  eignt  years.   She  left  Rose  on  Decanvaer  31,  198S. 
to  accept  a  job  with  Jccge  Thomas  Glaze,  Arkansas  Supreme  Ccur..   Whila  a-c 
Rose,  she  was  primarily  a  secretary  to  Webstar  Hubbell  inc  Jerry  Jones 
Her  duties  mclucec  typing,  answering  the  pncne  anc  k=eping  Mr.  Hubcell's 
appointment  calendar.   She  would  type  letters  and  memcrandusis  that  Mr. 
r-ubbeil  had  dictatac  for  her.   while  at  Rose,  she  was  not  responsible  Jrr 
completing  conflicts  cnec.^cs  or  for  preparing  fee  bills. 

Sne  rscalli  tiai  S^iii  ii^rd  v»a:-oi»  of  «r.  Ck^SMlCs  «illent.3,  Mr.  Hard  ha'i 
nvany  'cuaJlaesss*  cvec  tJw-jeara  taat  *Ur.   StUbcUL' did  l^al   vcr^t  i^yc        ?h» 
rsc-aLla  eH*e"1»r .  l^i  J  >.zri   a  :;atson  dealership,  a  ccmpany  that  invclvec 
school  buses  and  P.O.M..  Inc.,  which  was  a  company  the  Mr.  Ward  purchased 
that  related  to  parking  .-neters .   She  also  recalls  that  Mr.  Hiisbell 
-s?:rs3anted  M^ .  Ware  on  matters  related  to  "iiJiana  fTnarrinTy  Tamit  if   a.n4 
Lean  Asscciitlon  (Madison),  although  sne  could  not  recall  any  specific 
issues  related  to  Madison. 


Prepared  bv  :  ^Ks..^^  <■     '^'^^■^'- '    Date:   /-''  -  /r-'r  Y 

Concurred  bv :  ^     FcQ  -ftOjrA Date:  /-:.  /i"-  /  / 
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Results  Cont inueo- 

Ms .  Patton  was  shown  a  copy  of  a  letter  datad  Tiecamber  11,  1986,  from  Webc 
Habbell  to  H.  Don  Denton,  Senior  Vice  Presicent,  Madison  (See  Attachment 
1).   The  letter  is  not  on  Rose  letterhead,  rather,  it  has  Seth  Ward's  name 
and  address  at  the  top.   Ms.  Patton  stated  that  she  could  not  recall  typmc 
this  specific  letter  but  that  she  believed  sne  did   cecause  it  has  her 
initials  at  the  bottom.   She  further  believes  she  typed  the  letter  because 
the  type  resembles  the  IBM  typewriter  that  sne  ?.ac  wnile  at  Rosua. 

Ms.  Patten  was  shown  a  copy  of  a  letter  dated  September  24,  1985,  :rcm  S»c>. 
Ward  to  James  .>fcDoucai.  President,  Madiscn  Financial  Corporation  (See 
Attachment  2).   The  letter  is  not  on  Rose  lettarr.ead,  rather,  it  has  .Mr. 
Ward's  name  and  address  at  the  top.   Ms.  Patton  stated  that  she  could  not 
recall  typinc  this  specific  letter  either  but  that  she  believed  she  did 
because  the  type  is  similar  to  the  I3M  typewriter  and  the  sec^ryi  pace  is 
formatted  m  tne  style  she  used  wnils  a  Rosa  secretary.   She  further  stat-ad 
that  both  letter  appear  to  be  her  style  of  typ'l-= . 

She  said  that  she  had  no  kncwledce  of  the  issues  the  lattars  dealt  wizh 
because  she  did  not  pay  xuch  attention  to  wnat  sne  was  typinc  other  than  to 
maxe  sure  she  tvaed  it  correctlv 
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1  promissory  note  from  Seth  Ward  to  Madison  Guaranty  Savings  t 

2  Loan. 

3  THE  COORT:   And  what's  the  exhibit  number? 

4  MS.  BARTLEY:   Exhibit  number  is  Defendant's 

5  Exhibit  1. 

6  THE  COURT:   We  will  let  that  be  admitted. 

7  (Thereupon,  Defendant's  Exhibit  1  was  Identified 

8  for  the  record  and  received  into  evidence.) 

9  MS.  BARTLEY:   Your  Honor,  I  have  the  original  of 

10  that  note,  but  I  would  like  to  substitute  a  copy  for  court 

1 1  purposes . 

12  THE  COURT:   That  will  be  fine. 

13  Q.  (By  Ms.  Hartley)   Mr.  Latham,  can  you  identify 

14  Deienca.Tc's  ZjiA^Zi x  i.    1? 

15  A.       Yes. 

16  V.      Is  that  a  promissory  note  that  Mr.  Ward  gave  to  Madison 

17  Guaranty? 

IS  A.       Yes,  it  is,  in  March  of  '86. 

19  MS.  BARTLEY:   Your  Honor,  1  offer  Defendant's 

20  Exhibit  1. 

21  THE  COURT:   We've  admitted  it. 

22  C.       (By  Ms.  Bartley)   Now,  can  you  tell  the  jury  what  you 

23  recall  of  the  circumstances  surrounding  Mr.  Ward  borrowing 

24  S400,000  from  Madison  Guaranty? 

25  A.      At  that  time  Mr.  ward  was  needing  about  $400,000  in  cash 

SEN  32910 
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1  for  8ome  personal  reasons.   The  sarvice  corporation  was  not  in 

2  a  position  at  that  time,  if  I  remember  correctly,  to  pay  hia 

3  the  S300,0O0  or  so  that  was  owed  in  commiaaiona.   The  savings 

4  and  loan  loaned  Seth  the  money  secured  by  a  mortgage  on  tracts 

5  27  and  28  of  Holman  Acres. 

6  Q.      I  have  shown  you  what's  already  been  introduced  as 

7  Plaintiff's  Exhibit  19,  a  $300,000  promissory  note  from  Madison 

8  Financial  Corporation  to  Seth  Ward  dated  about  a  week  later, 

9  April  7th,  1986.   What  can  you  tell  the  jury  about  the 

10  c i rcums tancea  surrounding  the  making  of  that  note? 

11  A.       It  was  discovered  at  that  time  --  I  believe  Seth  brought 

12  It  to  our  attention  --  that  it  was  not  documented  anywhere  that 

13  the  service  corporation,  Madison  Financial,  owed  Seth  the 

14  S300,G00  for  commissions.   Seth  was  concerned,  and  rightly  so, 

15  that  should  something  happen  to  the  people  that,  you  Xnow,  were 

16  cognizant  of  this,  there  would  be  no  documentation.   Seth  would 

17  not  be  able  to  prove  that  that  corporation  owed  him  some  money. 

18  We  structured  this  note  as  evidence  of  that  debt. 

19  0.       Did  any  money  actually  change  hands? 

20  A.       No.   The  consideration  in  essence  was  already  given. 

21  The  money  was  already  owed  to  Seth  as  commissions.   Seth  did 

22  not  pay  cash  f   }  the  service  corporation  for  this.   This  was 

23  evidence  of  a  debt  that  was  already  owed  by  the  service 

24  corporation  to  Seth. 

25  Q.      Now,  was  Mr.  Ward  concerned  also  because  there  were 
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1  federal  examiners  at  Madison  Guaranty  Savings  •  Loan? 

2  A.      I  thlnlc  that  may  have  been  of  soae  concern  to  hla  as 

3  well. 

4  Q.      I  want  you  to  look  at  now  what's  been  Introduced  as 

5  Defendant's  Exhibit  3,  »n   option  to  purchase  tracts  27  and  28 

6  of  Holman  Acres.   Can  you  tell  the  jury  about  the  circumstances 

7  surrounding  the  financial  corporation  talcing  an  option  out  on 

8  this  property? 

9  A.      Yes.   I  know  this  is  confusing,  but  the  loan  was  done 

10  really  at  that  time  in  lieu  of  the  option.   The  option  more 

11  concretely  or  aiore  accurately  reflects  the  nature  of  the 

12  transaction,  t.'-.at  being  that  the  service  corporation  owed  Seth 

13  $300, COO  ir«  commissions.   In  the  initial  purchase  of  all  of 

14  t!".at  rrsp^rf/,  Ssf^  retsiried  trscta  27  snd  28  of  Holman  Acres 

15  as  his  comr.ission,  which  was  later  to  be  bought  by  the  service 

16  corporation.   The  option  allows  the  service  corporation  to  buy 

17  the  property  from  Seth,  thus  Seth  receives  the  $300,000,  and 

18  the  service  corporation  would  have  the  property. 

19  The  note  was  done  very  quickly  to  make  sure  that  that 
23  debt  was  evidenced  should  something  happen  to  anybody  to 

21  protect  Seth.   The  note,  however,  would  have  left,  if  that  was 

22  the  way  it  was  finally  structured,  would  have  left  Seth  with 

23  the  $300,000  plus  the  property,  which  was  not  the  intent  of  the 

24  transaction. 

25  MR.    JENNINGS:       Xf    the    Court    please,    we    object    to 

SEN    32912 
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1  chat  statemenc  as  being  intent  to  vary  the  terms  of  the  written 

2  agreement  by  oral  testimony. 

3  THE  COURT!   Objection  be  denied. 

4  0.      (By  Ma.  Bartley)   Mr.  Latham  — 

5  MR.  JENNINGSi   Hay  I  astc  this  witness  what's  the 

6  source  of  his  information? 

7  THE  COURT:   I'll  let  you  cross  him. 

8  MR.  JENNINGS:   You  mean  later? 

9  THE  COURT:   After  while. 

10  Q.  (By  Ms.  Bartley)   Now,  you've  testified  that  the  note 

11  was  to  evidence  --  the  note  given  by  MFC  to  Ward  was  evidence 

12  cf  SjO0,O00;  the  option  was  to  effectuate  the  intent,  which  was 
12  to  purchase  tracts  27  and  28  from  Mr.  Ward  for  5300,000.   Then 

14  .".r.  Ward  -.culd  ;-.iva  z.'r.s   rr.rr.ey,  ir.  i    MilisC  Tlr.ir.clil 

15  Cor;)oration  would  have  the  land;  is  that  correct? 
15  A.      Yesy  that's  correct. 

17  0.      Now,  the  option  is  in  the  amount  of  $400,000.   Do  you 

le  Icnow  why  it's  taJcen  for  400,000? 

19  A.      No,  other  than  when  it  was  drawn  up  it  may  have  been  to 

20  offset  the  note,  which  was  also  for  $400,000.   I  believe  at  the 

21  time  the  balajice  on  the  note  was  300,000,  that  100,000  had  been 

22  oaid  off,  the  300,000  remaining  being  --  what  I  remember  as 

23  being  the  amount  of  the  commissions.   That  would  be  the  only 

24  thing  Z  could  think  of  on  the  option. 

25  Q.      Was  MFC  able  to  exercise  the  option  and  purchase  the 
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1  property  after  taking  it  on  May  iBt,  1986? 

2  A.      I  don't  believe  it  was  at  that  time,  no. 

3  Q.      Let  me  ask  you  to  looJc  at  Defendant's  Exhibit  *,    dated 

4  June  6th,  1986,  which  has  been  already  introduced  and  which 

5  bears  your  signature,  does  it  not? 

6  A.      Yes ,  it  does  . 

7  Q.      Would  you  tell  the  jury  —  this  is  a  release  of  Mr.  Ward 

8  from  the  obligation  to  pay  the  S400,000  note.   Mould  you  tell 

9  the  jury  about  the  circumstances  surrounding  this  release? 

10  A.       Yes.   Seth  at  this  point  in  time  was  concerned  because 

11  the  service  corporation  at  that  time  was  not  able  to  exercise 

12  that  option  and  tnereby  buy  the  property  from  them  and  pay  fhem 

13  the  3300,000  in  cash.   Yet  he  had  a  loan  to  the  savings  and 

1^  loan  in  which  he  owed  money  to  the  savings  and  loan,  secured  by 

15  that  prooerty.   He  did  not  want  to  be  in  a  position  where  the 

16  service  corporation  could  not  buy  the  property  and  thereby  pay 

17  him  the  $300,000  and  yet  he  have  to  pay  the  savings  and  loan 

18  back  the  $300,000  that  was  owed  on  its  note, 

19  For  that  reason  we  released  him  from  liability,  not 

20  liability,  but  we  released  him  from  personal  liability  and  set 

21  up  the  savings  and  loan's  only  recourse  as  going  against  the 

22  land  itself  so  that  if  that  case  happened,  if  the  .ervlce 

23  corporation  could  not  pay  Seth  the  $300,000,  then  he  would  -- 

24  the  savings  and  loan  could  take  the  property,  and  Seth  would 

25  not  have  to  pay  the  $300,000  back  to  the  savings  and  loan. 
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1  MR.  JENNINGS:   If  the  Court  ple«««,  we  want  to 

2  shew  our  objection  to  this  testimony  with  regard  to  the  oral 

3  agreements  that  differ  entirely  from  the  written  agreement  and 

4  with  regard  to  the  alleged  purpose. 

5  THE  COURTt   You  are  testifying  in  conclusions 

6  there.   You  might  ought  to  rephrase  your  questions  and  not 

7  testify  in  conclusions.   Step  up  here  a  minute  and  let  me  make 

8  sues.   Step  up  here,  Mr.  Jennings,  Ms.  Hartley. 

9  MS.  HARTLEY!   Excuse  me.  Your  Honor. 

j^Q  (Conference  at  the  bench  between  counsel  and  the 

11   Court.) 

j^2  (Thereupon,     the    following    proceedings    continued    in 

13opencourt:) 

r  '■=/    ••'=:       Bo-'laV:       '•- .    LathaT..     did    :••="    iisc-i5=    this 

15  release  with  Mr.  ward? 

16  A.      Yes,  I  did. 

17  n.      And  did  Mr.  Ware  understand  that  this  was  an  offset  to 
IS  his  commissions? 

Ij  MR.  JENNINGS:   If  the  Court  please,  we  object  to 

20  that  as  being  a  conclusion  of  the  witness. 

21  THE  COURT:   Don't  lead  your  witness,  please, 

2  2  ma ' am . 

23  Q.      (By  MS.  Hartley)   What  did  Mr.  Ward  express  to  you  what 

24  his  understanding  was  of  this  release? 

25  A.      Well,  Seth  had  requested  this  release  because  of  just 
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1  what  we  discussed.  Chat  If  the  service  corporation  was  unable 

2  to  pay  him  the  $300,000,  he  was  liable  to  pay  the  savings  and 

3  loan  back  that  S300,000,  the  S300,000  representing  his 

4  commissions  on  the  initial  transaction  and  the  purchase  of  the 

5  property  at  14  5th  Stre'st. 

6  Q.      So  did  you  as  representative  of  the  financial 

7  corporation  offer  to  offset  commissions  by  this  release? 

8  A.      3y  the  savings  and  loan,  yes. 

9  0.      Yes. 

10  MR.  JENNINGS:   If  the  Court  please,  we  object  to 

\ 

11  thkt.   The  savings  and  loan,  according  to  them,  is  not  a  party 

12  to  the  agreement. 

13  y.S .     HARTLEY:   Your  Honor,  it  may  not  be  introduced 

14  yet.   Let  me    see  if  I  have  it  back  here.   Just  a  moment.  Your 

15  Honor. 

16  C.       (By  Ms.  Hartley)   Mr.  Latham,  while  we  are  looking  for 

17  that  exhibit,  let  me  hand  you  what's  been  introduced  as 

18  Plaintiff's  Exhibit  2  (sic),  which  is  a  September  24th  letter 

19  agreement  marked  void  and  Plaintiff's  Exhibit  4,  another 

20  September  24th,  1985  letter  agreement.   Have  you  ever  seen  or 

21  did  you  while  you  were  at  Madison  Guaranty  ever  see  either  one 

22  of  those  letter  agreements? 

23  A.      Yes.   I  don't  know  how  to  differentiate.   They  are  both 

24  dated  the  same  date.   But  exhibit  number  4  was  one  t^iat  Seth 

25  had  brougnt  to  my  attention  around  May  or  June  of  '86. 
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1  Q.  Which   on«?      Is    that    the   one    that    la    not    aarlced   void? 

2  A.      Right. 

3  0.      The  pne  which  is  not  marked  void,  Plaintiff's  Exhibit  4, 

4  is  that  the  one  that  Mr.  Ward  showed  you  in  May  or  June? 

5  A.      That  is  correct. 

6  0.      Before  that  time  had  you  been  aware  that  Mr.  Ward  was 

7  claimiag  commission  on  individ-ual  pieces  of  property  that  were 

8  sold  from  the  IDC  property? 

9  A.      Not  until  Seth  asked  ne .   I  think  he  came  to  me  asking 

10  for  an  accounting  of  the  commissions  that  were  owed  to  them. 

11  That  seems  like  it  was  around  May  or  June  of  '86. 

12  Q.      I  hand  you  what's  been  introduced  as  Defendant's  Exhibit 

13  37,  which  is  a  memo  from  Seth  Ward  returning  a  $70,943.47  note. 
lA  Cc-ld  yc'j  tail  the  j-ry  wla^  you  rezsll  atout  this? 

15  A.      The  370,000^  in  discussions  I've  had  with  both  parties 

16  here,  has  turned  up  several  times.   I  really  do  not  remember 

17  anything  concerning  the  S70,000. 

13  Q.      Did  Mr.  Ward  return  that  note  after  being  released  from 

19  personal  liability  on  the  note  that's  cited  in  that  memo? 

20  A.      I  believe  he  did. 

21  0.      You  stated  that  Mr.  Ward  wanted  documentation  of  what 

22  was  owed  him  back  in  April  of  1986  when  Madison  Financial 

23  Corporation  gave  Mr.  Ward  the  note  for  3300,000;  is  that 

24  correct? 

25  A.      Correct. 
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1  Q.      Did  you  find  any  letter  agreament  at  that  tiae  vhen  you 

2  were  looking  for  documentation  of  the  $300,000  in  comaiission? 

3  A.      No.   At  that  time  it  appeared  that  there  waa  not  any 

4  evidence  of  the  amount  that  was  owed  to  Seth. 

5  Q.      In  your  discussions  with  Mr.  Ward  about  the  May  Ist 

6  option  to  purchase  Holman  Acres,  did  Mr.  Ward  tell  you  about 

7  thia-ajjreement  7 

8  A.      yes.   That  was  about  the  tiae  that  he  was  aslcing  for  an 

9  accounting  to  find  out  where  he  stood  under  that  agreement  as 

10  far  as  commissions  were  concerned. 

11  C.      So  that  was  the  first  time  that  you  learned  of  the 

12  September  24th  l«4k£.i«r  wfreement? 

13  A.      That  -as  the  first  that  I  remember  of  it. 

"J  *''^.        3.-.  ^'J*'^^-  T^aw^^^^V^^"*** 

15  CROSS-EXAMINATIOS 

16  BY    MR.     JENNINGS: 

17  Q.      Mr.  Latham,  the  note  executed  by  Mr.  Ward  to  Madison 

13  Guaranty  Savings  i    Loan  for  $400,000  was  dated  March  31,  1986, 

19  IS  it  not? 

20  A.      That's  correct. 

21  Q.      And  shortly  after  that  note  was  executed  Mr.  Ward  paid 

22  oack    $100,000  of  that  loan,  did  he  not? 

23  A.       I  believe  that's  correct. 

24  Q.      Within  a  matter  of  perhaps  a  week? 

25  A.       I  think  that's  correct. 
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1  A.      There  was  another  agreement  prepared.   i  don't  know  if  i 

2  caused  it  to  be  prepared  or  someone  else  caused  it. 

3  Q.      Who  would  the  someone  else  have  been? 

4  A.      It  could  have  been  Mr.  McDougal. 

5  Q.      I  hand  you  what's  been  marked  as  Plaintiff's  Exhibit  4. 

6  Do  you  recognize  that? 

7  (Thereupon,  Plaintiff's  Exhibit  4  was  identified 

8  for  the  record.) 

9  A.      Yes,  sir,  I  do. 

10  C-      What  is  that? 

11  A.      That's  the  agreement  which  reflects  the  agreement  that 

12  we  had  agreed  to  prior  to  entering  the  purchase  of  the  IDC 

13  property. 


15  A.      It  is  signed  by  Mr.  McDougal,  president,  Madison 

16  Financial  Corporation,  and  Seth  Ward. 

17  0.      what  is  Che  date  on  that  agreement? 

18  A.      The  date  of  the  agreement  is  24th  of  September  1985. 

19  Q.      Was  it  executed  on  that  date? 

20  A.      Ho,  sir.   It  was  not  executed  on  that  date.   It  replaced 

21  the  original  agreement  that  was  executed  on  that  date. 

22  Q.      So  you  dated  it  back  to  the  date  of  the  agreement  that's 

23  been  introduced  «a  4  (sic)? 

24  A.      That's  correct,  sir. 

25  Q.      In  what  respects  did  this  agreement ,' which  is  Exhibit  4, 
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QPTTCM  TC  PUHCHASZ  R£AL  ZSTATZ 

This  Opcion  granted  this  1st  day  of  May,  1986,  by  SSTH  wAlRD 
and  YVONNE  AilHA  WAJIO,  his  wife  (collectively  -Grantar'),  to 
MADISON  FINAilCIAI.  CORPORATION  COpcionee'), 
W-I-T-H-E-S-S-E-T-H: 

1.    GTIANT  OF  OPTION .   In  consideration  of  Optionee's 
payment  to  the  Grantor  of  One  Thousand  Dollars  ($1,000.00),  and 
other  good  and  valuable  consideration,  the  receipt  and  adequacy 
of  which  is  herefcy  acJtnowl edged.  Grantor  hereby  grants  to 
Optionee  an  eiclusive  and  irrevocable  Option  to  Purchase  the 
following  described  property  together  with  all  buildings  and 
iaprovements  thereon,  situated  in  the  City  of  Little  RccX, 
PulasJii  County,  Arlcansas,  to-wit: 

A  tract  of  land  located  in  the  HE  1/4  SW  1/4 

Section  24,  T-l-S,  R-12-w,  Pulaski  County, 
Arlcanaas,  more  particularly  described  as: 
Starting  at  an  iron  pin  marJting  the 
intersection  of  the  North  right-of-way  line 
of  East  145th  Street  and  the  West 
right-of-way  line  of  Dineen  Drive;  thence 
Sa9»  44*  40"  E  along  said  North  right-of-way 
line,  22.75  ft.;  thence  Southeasterly  and 
continuing  along  said  North  right-of-way 
line,  being  the  arc  of  a  2,915  ft.  radius 
curve  to  the  right  having  an  arc  distance  of 
559.07  ft.;  thence  S78«  45'  20*E  and 
continuing  along  said  North  right-of-way 
line,  2724.44  ft.  to  the  point  of  beginning 
of  the  tract  of  land  described  herein; 
thence  N  11*  14"  40*  E  and  perpendicular  to 
said  North  right-of-way  line,  522.72  ft.  to 
a  point;  thence  S7a*  45'  20*E  and  parallel 
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wita  aaid  Mortft  ri9hc-of-«ay  line,  J55.56 
Ct.  C3  •  point;  ciienca  Sll*  14'  40'W  and 
perpendicular  to  said  MortA  rigtit-of-way 
line  522.72  fit.  to  a  peine  on  said  Noctii 
riqftt-of-«#ay  line;  taence  H7B*   <5*  20*  M 
alon?  said  Mortn  riflht-of-war,  555.56  ft.  to 
the  point  of  beginning,  containing 
290,402.32  aq.  ft.  or  6.6667  acres  nore  or 
less. 

2.  PUWCHX5Z  VHICZ.  The  purc&ase' price  for  the  property 
hereinabove  described,  together  with  all  isproveaents  thereon, 
shall  be  Four  Hundred  Thousand  Dollars  ($400,000.00). 

3.  EaglHATIOH  DATS.   This  Option  shall  expire  at  6:00 
o'clock,  P.M.,  Central  Tiffle,  on  August  1,  1986. 

*.        rAILORg  TO  tXSHCZSZ   OPTIOH.   If  Optionee  dees  not 
exercise  this  Option  as  herein  proTided.  all  suas  paid  by  hia 
hereunder  shall  be  retained  by  the  Grantor  free  of  all  elaias  of 
Optionee,  and  neither  party  shall  have  any  further  rights  or 
elaias  a9aiaat  the  other. 

5.   Egacisr  or  OPTIOW.   This  option  shall  be  exercised  by 
Optionee's  deliTecing  to  the  Grantor  written  notice  of  such 
■-exercise  on  or  be£ore  the  expiration  date,  or  any  extension 
thereof,  or  by  Optionee's  oailinq  such  written  notice  of 
exaceita  br  eertiSied  mail  to  Grantor  at  least  two  days  before 
the  ezpiratiea  date,  or  any  extension  thereof;  and  such  notice, 
if  so  aailed.  shall  be  deeaed  valid  and  effective  whether  or  not 
it  actually  is  delivered  to  Grantor  prior  to  the  expiration 
date,  or  any  extension  thereof. 
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i.        CI.CS:hg   !^:i;ura£y-S?rrS  ■      r.i    =-le   event   o£   Opncnee's 
exer=ise   o£    cilia   Option: 

a.  Closing   will   occur  within   30   days    aiter   the 
exercise  oi   ttiis  Option,    which   date  may  be  extended  by 
mutual    agreement; 

b.  The  Grantor   shall   deliver   at   closing    to  Optionee, 
or  his    nominee,    a    general   warranty  deed  conveying   good    and 
martietable    title    in    fee   simple    to   the    aforesaid   premises, 
free   and  clear   of    all    liens,    encumbrances    and   tenancies, 
except    chose    for    streets    and  utilities    and   tenancies   which 
may  be   disclosed   by  Grantor    to   Optionee   prior    to    the 
granting   of    this   Option; 

c.  Taxes    and   assessments,    if    any,    due   on  or   before 
the  closing   date   shall    be   paid   by  Grantor.      Taxes    and 
assessments,    if    any,    for    1986    shall   be  prorated   as   of    the 
closing   date; 

d.  Grantor,    at   Grantor's    sole  ^I'^ense,    shall    furnish 
Optionee,    within   30    days    after   exercise   of    the   Option,    a 
complete   abstract   certified   to    a    current   date,    or   at 
Grantor's   option,    a   cotamitment    for   an  o*mer's    title 
insurance   policy  convertible   at    closing   to   an  owner's    policy 
issued  on  AiTA  Fora   8,    1970,    reflecting  merchantable    title 
satisfactory  to  Optionee's   attorney.      In   the   event   an 
abstract    is    furnished   and   an  examination   of    title   to    said 
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pcsparty  shall  Sisclose  :.la:  :.na  same  is  not  qaai   and 
sarlcacatil*,  and  if  tiim   cause  of  sued  uiunarkecatiliey  shall 
not  &«  removed  by  Crancar  prior  eo  she  dace  fixed  for  closing. 
then  Grantor  nay  exercise  his  option  to  furnish  Optionee  a 
policy  of  title  insurance  satisfactory  to  Optionee.   If 
marketable  title  cannot  be  conveyed  at  closing,  any  monies  paid 
by  Optionee  on  account  of  the  purchase  price  of  said  property, 
including  any  sums  paid  as  consideration  for  the  ^rantinq  of 
this  Option,  shall  be  refunded  to  Optionee; 

a.    The  risk  of  loss,  damage,  condemnation,  o; 
destruction  of  the  premises  or  improvamants  thereon  by  fire, 
or  otherwise,  until  closing  shall  be  on  Grantor; 

f.    Revenue  stamps  to  be  placed  en  the  Deed  shall  be 
at  the  expense  of  Grantor. 

7.  PAY?Gyr  OF  PtraCHASZ  PRIC2.   At  Closing,  Optionee  will 
pay  Grantor  in  cash  an  amount  equal  to  the  purchase  price  sec 
out  in  accordance  with  Paragraph  2  hereof. 

8.  NOT T CSS.   Any  notices  required  liereunder  shall  be 

effective  if  given  to  the  parties  hereto  at  t.he  following 

addresses,  or  such  other  address  as  either  party  may 

subsequently  designate  in  writing: 

OPTIONEE:      Madison  Financial  Corporation 
1306  South  Main 
Little  Rock,  Arkansas   72201 

GRANTOR:        Seth  Ward 

16th  k   Main 

Little  Rock,  Arkansas  72201 

-A-  0190g 
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9.  ASSIGOTffiJJT.  Ziiis  Option,  before  or  after  ita  exercise, 
may  be  assigned  by  Optionee  without  tAe  prior  written  consent  ai 
Grantor. 

GXAlTTOa: 


Sctn  Mard 
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OPTIOHZS: 

MADISON    FINAilCIAL   CORPORATIOH 


BY 
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MADISON  GUARANTY 


the:  QTCJA.JP'J5>7W  QHJAIiTriEI^ 


P.O.  Box  1583  •    16th  &.  Main  Sl-cci 
Liiile  Rock.  Arkansas  72205  •  501-374-7777 


Januar 
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Ms.  April  Sreslaw,  Attornej- 

Directors  and  Officers  Liability  Section 

Federal  Deposit  Insurance  Corporation 

550  17th  Street,  N.  W. 

Washington,  D.  C.  20423 


Re 


Madison  Guaranty  vs.  Frost  Audit  Company,  et  al  • 

USDC  No.  LR-C-SO-0216 

Release  of  Investigative  Report  -  Eorod  II   Huggins 


Dear  Ms.  Ereslaw: 

It  has  been  reported  to  me  that  during  my  absence  from  the 
office,  the  Rose  Law  Firm  requested  a  copy  of  the  Borod  i 
Huggins  report  commissioned  by  Madison's  board  of  directors  to 
the  law  firm  of  Borod  i  Huggins  retained  to  investigate  the 
operations  of  Madison  Guaranty  and  Madison  Financial 
Corporation.  There  is  reluctance  in  releasing  tnis  report  based 
on  the  £ollowiag  ci rcums cances . 

One,  the  report  is  considered  client/attorney  privilege  and  I  am 
sure  the  conservatorship  would  not  want  to  waive  the  right  to 
claim  that  privilege  in  litigation. 

A  large  portion  of  the  report  is  dedicated  to  a  summary  of  the 
acquisition  of  property,  transactions  surrounding  the  sale  of 
that  property,  profits  claimed  by  the  service  corporation  in  t.he 
sales  of  certain  acquisitions  and  the  compensation  arrangement 
for  Seth  Ward.  A  major  portion  of  this  report  is  directly 
related  to  a  lawsuit  by  Seth  Ward  in  which  he  obtained  a 
£400,000  judgment  against  Madison  Guaranty  and  Madison  Financial 
Corporation.  Madison  Guaranty  is  attempting  to  obtain  a  new 
trial  in  federal  court  and  plans  to  file  a  new  motion  in  federal 
court  to  recover  $400,000  escrowed  judgment  funds  obtained  by 
the  father-in-law  of  Webb  Hubbell  who  is  associated  with  the 
Rose  Law  Firm  and  is  the  lead  attorney  in  the  referenced  suit  by 
Madison.  These  escrowed  funds  (in  lieu  of  supersedeas  bond) 
have  been  taken  by  Ward  through  an  error  in  jurisdiction 
between  the  State  Court  of  Appeals  and  the  federal  court. 
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raze  2 


Apr:!  Sresiaw,  Z: 
Frosi  Audit  Suit 


January   2"?, 


:390 


The      2cr=d      i      Huggins      Report       is 


on 


'  v 


a 


Ser.erai,  pre  i  lamary 


investigative  report  csmpiied  fro=  investigation  and  voluntary 
interviews  by  persons  without  benefit  of  oath.  The 
investigation  was  priaiarilv  conducted  by  the  attorney  retainer 
for  the  drafting,  filing  and  prelimmarr  aiscovery  in  the  Fros:. 
Audit  suit.  The  Carrish  firm's  work  papers  transferred  to  r.:-,f 
Rose  Law  Fir^  would  have  more  specific  findings  relating  to  tl;-- 
Frost  audits  at  Madison  t.han  would  be  revealed  in  t.'-.*: 
investigative  report. 

Eased  on  the  aforementioned  reasons,  it  is  ay  unqualified  belief 
that  release  of  this  report  to  the  Rose  Law  Fira  would  not  have 
an"  positive  iapact  en  Madison's  recover™  m  the  Frost  suit  and 
aa",  m  fact,  adversely  effect  Madison  Cuaranf/'s  interests  : - 
other  litigation.  Therefore,  I  would  impose  upon  your  good 
jucgsent  to  instruct  the  Rose 
through  specific  requests  eithe 
the  mve 


I   would 

fira  to  octai.n  t.heir  i.-.f craat ion 

directed  to  me  or  Lee  Sorenson, 


stigator  assigned  to  this  matter. 


..*-is  ns.: 


?".  i  r.  f  e»  "-  *  !  V  . 


i  1. nee  rely 

i\A    Strayhorn 

Legal  Officer 


/£.C. 


Donald    Cypert,     Managing    Agent    for 

.Madison    Guaranty    Sa%-ings    and    Loan    Association 


Jenita    Seliga,     RT! 


;taff    Attorney    for    Madison 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  FEBRUARY  6,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Gk)od  morning. 

Ms.  Black  and  Mr.  Switzer,  if  you  have  any  statements  or  com- 
ments you  would  like  to  make,  we  would  be  pleased  to  receive  them 
at  this  time. 

Mr.  Switzer,  Ms.  Black,  stand  for  purposes  of  taking  the  oath. 

SWORN  TESTIMONY  OF  STEVEN  A.  SWITZER 

DEPUTY  INSPECTOR  GENERAL  FOR  AUDIT 

OFFICE  OF  INSPECTOR  GENERAL 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 

Mr.  Switzer.  I  have  some  introductory  remarks.  My  name  is  Ste- 
ven A.  Switzer,  and  I  am  the  Deputy  Inspector  General  for  Audit 
in  the  Office  of  Inspector  General  of  the  Federal  Deposit  Insurance 
Corporation.  I  was  the  Deputy  Inspector  General  of  the  Office  of 
Inspector  General  of  the  Resolution  Trust  Corporation  until  Decem- 
ber 31,  1995,  when  our  office  was  merged  into  the  FDIC  Office  of 
Inspector  General. 

Joining  me  today  is  Patricia  M.  Black,  who  is  the  Assistant  In- 
spector General  for  Inspections  and  Legal  Support  and  formerly  the 
Counsel  to  the  Inspector  Greneral  at  the  Office  of  Inspector  General 
in  the  Resolution  Trust  Corporation. 

On  August  3,  1995,  the  RTC  Office  of  Inspector  General  issued 
its  Report  of  Investigation  Concerning  the  Rose  Law  Firm,  inves- 
tigation number  WA-94-0016.  That  report  addressed  the  RTC 
OIG's  investigation  into  possible  conflicts  of  interest  of  Rose  Law 
Firm  representation  in  its  representation  of  the  Resolution  Trust 
Corporation,  including  any  arising  from  the  Rose  Law  Firm's  rep- 
resentation of  the  agency  in  litigation  against  Frost  &  Company, 
formerly  the  independent  auditors  for  Madison  Guaranty  Savings 
&  Loan  Association. 
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On  January  15,  1996,  the  Special  Committee  requested  that  we 
review  billing  records  of  the  Rose  Law  Firm  that  were  produced  to 
the  Special  Committee  in  early  January  1996.  These  records  were 
not  available  to  us  during  our  investigation  or  prior  to  the  issuance 
of  our  report.  The  Special  Committee  asked  us  to  evaluate  what, 
if  any,  effect  these  records  would  have  on  our  report. 

I  would  like  to  emphasize  that  our  review  of  these  billing  records 
and  their  impact  on  our  report  is  not  yet  complete,  but  we  are 
pleased  to  answer  any  questions  that  the  Special  Committee  may 
have  today  with  a  regard  to  the  results  of  our  review  to  date. 

Thank  you. 

The  Chairman.  Ms.  Black,  do  you  have  a  statement? 

SWORN  TESTIMONY  OF  PATRICIA  M.  BLACK 

ASSISTANT  INSPECTOR  GENERAL  FOR 

INSPECTIONS  AND  LEGAL  SUPPORT,  FDIC 

FORMER  COUNSEL  TO  THE  INSPECTOR  GENERAL 

RESOLUTION  TRUST  CORPORATION 

Ms.  Black.  No,  sir. 

The  Chairman.  Mr.  GiufFra. 

Mr.  GiUFFRA.  Thank  you,  Mr.  Chairman. 

Ms.  Black  and  Mr.  Switzer,  on  behalf  of  the  Committee,  I  would 
like  to  thank  you  for  your  indulgence  yesterday  with  regard  to  your 
depositions,  which  I  believe  ended  last  night  at  8  p.m. 

Ms.  Black,  on  August  10,  1995,  you  testified  in  the  House  of  Rep- 
resentatives with  regard  to  your  report  that  was  issued  on  the  Rose 
conflict  issue,  isn't  that  right? 

Ms.  Black.  That's  right. 

Mr.  GiUFFRA.  The  focus  of  your  testimony  yesterday  and  today 
will  be  on  the  Rose  billing  records  which  were  recently  discovered 
at  the  White  House.  You  have  never  given  public  testimony  on 
those  billing  records  before  today,  is  that  right? 

Ms.  Black.  That  is  correct. 

Mr.  GiUFFRA.  Mr.  Switzer,  you  have  never  testified  publicly  on 
the  Rose  billing  records  and  the  significance  of  those  billing  records 
with  regard  to  your  conflicts  analysis  before  today? 

Mr.  Switzer.  No,  I  have  not. 

Mr.  GiUFFRA.  In  fact,  the  first  time  you  ever  gave  any  testimony 
on  the  significance  of  the  Rose  billing  records  was  yesterday  at 
your  deposition? 

Mr.  Switzer.  Yes,  it  was. 

Mr.  GiUFFRA.  Ms.  Black,  that  is  also  true  for  you,  correct? 

Ms.  Black.  That's  correct. 

Mr.  GiUFFRA.  Ms.  Black,  under  the  Model  Rules  of  Professional 
Responsibility  and  RTC  regulations.  Rose  was  obligated  to  disclose 
to  the  RTC  if  it  was  representing  or  had  represented  any  client 
who  had  an  interest  that  was  actually  or  potentially  adverse  to  the 
RTC  in  the  Frost  litigation? 

Ms.  Black.  The  model  rules  are  the  Arkansas  rules  governing 
the  behavior  of  attorneys  and  the  need  to  disclose  conflicts  that  at- 
torneys might  have  between  representation  of  one  client  and  an- 
other. RTC  had  a  number  of  handbooks  and  other  issuances  which 
go  beyond  the  model  rules  and  require  disclosure  of  any  potential 
conflict  as  soon  as  that  becomes  known  to  a  law  firm. 
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Mr.  GlUFFRA.  Under  the  model  rules,  if  a  lawyer's  own  conduct 
might  be  at  issue  in  a  case,  a  conflict  issue  could  arise? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  A  key  issue  in  the  Frost  litigation  was  an  action 
that  Webster  Hubbell  was  the  lead  attorney  on  behalf  of  the  RTC 
against  the  Frost  accounting  firm  which  audited  Madison's  books? 

Ms.  Black.  Yes,  sir. 

Mr,  GlUFFRA.  Another  key  issue  in  that  litigation  was  the  extent 
to  which  Frost's  audits  caused  Madison's  losses? 

Ms.  Black.  That's  correct. 

Mr.  GlUFFRA.  Frost  claimed  insider  transactions  involving  people 
like  Mr.  McDougal  were  what  caused  the  losses  and  whether  the 
audits  were  good  or  bad  was  irrelevant? 

Ms.  Black.  That  was  Frost's  primary  defense. 

Mr.  GlUFFRA.  The  extent  Madison  was  involved  in  the  Castle 
Grande  transaction  was  important  to  your  conflicts  analysis? 

Ms.  Black.  The  extent  to  which  Rose  was  involved  and  Madi- 
son's involvement,  yes,  sir. 

Mr.  GlUFFRA.  The  RTC  subpoenaed  billing  records  and  other  ma- 
terials from  the  Rose  Law  Firm  on  March  4,  1994;  is  that  right? 

Ms.  Black.  If  you're  referring  to  the  RTC  IG,  our  subpoena  was 
March  15. 

Mr.  GlUFFRA.  March  15.  You  were  subsequently  advised  by  Rose 
that  no  billing  records  existed? 

Ms.  Black.  Rose  did  provide  a  lot  of  billing  records  with  regard 
to  the  work  directly  for  the  RTC. 

Mr.  GlUFFRA.  But  with  regard  to  the  Madison  representation? 

Ms.  Black.  The  March  15  subpoena  also  asked  for  any  invoices 
that  had  been  submitted  to  Madison  itself  in  connection  with  Rose's 
work  for  them  and  Rose  indicated  that  it  had  no  such  invoices. 

Mr.  GlUFFRA.  When  you  learned  of  the  discovery  of  these  billing 
records  at  the  White  House,  what  was  your  reaction? 

Ms.  Black.  I  was  curious  as  to  what  they  showed. 

Mr.  GlUFFRA.  Am  I  correct  that  when  you  issued  your  report  on 
August  3,  1995,  the  Rose  billing  material  was  very  sparse? 

Ms.  Black.  As  to  their  Madison  representation,  yes,  sir,  it  was. 

Mr.  GlUFFRA.  You  only  obtained  a  handful  of  Rose  invoices  with 
regard  to  the  Madison  representation? 

Ms.  Black.  Yes,  and  those  we  found  in  the  Madison  records 
which  RTC  had  inherited. 

Mr.  GlUFFRA.  It  was  difficult  for  you  to  understand  what  work 
Rose  had  done  for  Madison  because  of  the  absence  of  this  billing 
information? 

Ms.  Black.  Yes.  We  had,  as  I  said,  a  few  bills  which  described 
in  summary  fashion  what  had  been  done.  For  the  most  part,  there 
was  no  indication  as  to  the  precise  nature  of  the  work  or  when  the 
work  was  done. 

Mr.  GlUFFRA.  Would  you  agree  that  billing  records  are  typically 
the  best  available  evidence  for  trying  to  ascertain  the  extent  and 
nature  of  the  law  firm's  work  with  regard  to  a  conflicts  analysis? 

Ms.  Black.  They  are  the  best  that  I  have  seen  in  this  case,  in 
any  event. 
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Mr.  GiUFFRA.  Would  you  agree  that  the  bilHng  records  that  were 
found  at  the  White  House  are  very  important  evidence  for  purposes 
of  your  conflicts  analysis? 

Ms.  Black.  They  certainly  are  extremely  relevant  evidence,  yes. 

Mr.  GlUFFRA.  Mr.  Switzer,  you  would  agree  that  these  billing 
records  that  were  found  at  the  White  House  are  extremely  relevant 
evidence  for  your  conflicts  analysis? 

Mr.  Switzer.  Yes,  sir,  I  would.  I  mean  in  the  sense  that  we  did 
not  have  that  information  when  we  did  our  work. 

Mr.  GlUFFRA.  Ms.  Black,  in  your  report  you  included  a  recitation 
of  various  facts  that  were  material  to  the  conflicts  inquiry. 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  would  have  included  additional  facts  had  this 
billing  material  been  available;  isn't  that  right? 

Ms.  Black.  We  would  have. 

Mr.  GlUFFRA.  You  might  have  asked  additional  questions  of  wit- 
nesses had  the  billing  material  been  available? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  In  fact,  you  might  have  interviewed  additional  wit- 
nesses had  the  billing  material  been  available  when  you  were  doing 
your  investigation? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  The  RTC  IG  did  not  interview  Mrs.  Clinton? 

Ms.  Black.  No,  we  did  not. 

Mr.  GlUFFRA.  You  did  not  interview  Mrs.  Clinton  because  you  did 
not  believe  there  was  sufficient  evidence  of  her  involvement  with 
regard  to  the  Madison  representation  to  justify  an  interview? 

Ms.  Black.  That  is  essentially  correct,  and  she,  of  course,  had 
done  no  work  for  the  RTC  itself. 

Mr.  GlUFFRA.  If  you  had  had  these  billing  records  back  in  1994 
and  1995,  would  you  have  attempted  to  interview  Mrs.  Clinton? 

Ms.  Black.  I  think  that  is  quite  likely. 

Mr.  GlUFFRA.  Why  would  you  have  attempted  to  interview  Mrs. 
Clinton  if  you  had  these  billing  records  available? 

Ms.  Black.  To  determine  the  extent  to  which  Rose  may  have  had 
actual  or  potential  conflicts,  which  was  the  scope  of  our  investiga- 
tion. It  is  important  to  know  what  was  done  in  connection  with  the 
representation  of  Madison.  The  billing  records  indicate  with  some 
specificity  what  was  done,  and  they  indicate  that  Mrs.  Clinton  was 
actively  billing  on  a  couple  of  matters  that  were  of  interest  to  us 
in  our  conflicts  investigation. 

Mr.  GlUFFRA.  Do  you  recall  your  House  testimony  where  you 
said — and  I'll  quote  it  at  page  52 — "we  have  no  evidence  that  Mrs. 
Clinton  worked  on  Castle  Grande."  Do  you  recall  that  testimony? 

Ms.  Black.  Yes,  I  do. 

Mr.  GlUFFRA.  In  light  of  the  newly  discovered  billing  records, 
would  you  want  to  amplify  or  amend  your  prior  testimony? 

Ms.  Black.  First,  let  me  clarify  that  I  was  using  the  term  "Cas- 
tle Grande,"  as  we  at  the  RTC  always  have,  interchangeably  with 
the  IDC  matter.  We  typically  refer  to  it  as  the  IDC/Castle  Grande 
matter,  and  I  was  answering  that  question  on  that  basis.  That  an- 
swer would  not  have  been  the  same  had  I  had  the  billing  records. 
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Mr.  GlUFFRA.  How  would  you  have  changed  your  answer  in  light 
of  these  billing  records  with  regard  to  Mrs.  Clinton's  role  with  re- 
gard to  Rose's  representation  of  Madison  Guaranty? 

Ms.  Black.  As  to  the  IDC 

Mr.  GlUFFRA.  IDC/Castle  Grande  transaction. 

Ms.  Black.  We  still  do  not  know  what  Mrs.  Clinton's  role  was 
in  the  time  period  of  the  closing  of  the  initial  IDC  purchase  because 
we  don't  have  the  backup  billing  memoranda  for  the  IDC  matter 
number  5. 

Mr.  GlUFFRA.  You  have  the  invoice  for  the  September  bill  and  the 
October  bill? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  You  don't  have  the  billing  memoranda  for  the  Sep- 
tember or  the  October  bill? 

Ms.  Black.  That  is  correct,  nor  do  we  have  it  for  the  January 
bill,  which  appears  to  be  a  compilation  of  work  that  was  done  be- 
tween September  and  January.  So  we  still  don't  know  the  precise 
nature  of  her  involvement.  However,  we  do  have  the  billing  memo- 
randum that  backs  up  a  part  of  that  January  bill  that  indicates 
work  that  was  done  in  December  1985  and  January  1986.  We  have 
a  billing  memorandum  on  a  general  matter,  which  has  an  entry  ob- 
viously IDC-related  and  has  been  so  noted  on  the  bill.  That  showed 
Mrs.  Clinton  was  actively  billing  on  the  IDC  matter. 

In  addition,  Mrs.  Clinton  continued  to  bill  during  the  course  of 
1986  on  some  subsequent  IDC  transactions  that  included,  for  ex- 
ample, the  May  1st  option  agreement  which  gave  Madison  Finan- 
cial an  option  to  purchase  the  final  parcel,  22y2-acres  known  as 
Holman  Acres  from  Seth  Ward. 

Mr.  GlUFFRA.  In  your  August  3rd  report,  you  indicated  that  con- 
flicting evidence  existed  as  to  whether  Mrs.  Clinton  or  Mr.  Hubbell 
was  the  billing  partner  at  Rose  regarding  the  IDC/Castle  Grande 
matter. 

Ms.  Black.  That  is  correct.  There  was  a  handwritten  document 
that  appeared  to  be  the  document  that  opened  matter  number  5 
within  the  Rose  Law  Firm.  It  was  provided  to  us  by  the  Rose  Law 
Firm  and  the  billing  partner  was  listed  as  number  42.  Number  42 
was  Mr.  Hubbell  within  the  Rose  Law  Firm.  We  asked  Mr.  Hubbell 
if  he  was  ever  the  billing  partner.  He  indicated  that  he  was  not. 
We  were  aware  that  Mrs.  Clinton's  billing  code  for  that  purpose 
was  number  43.  The  billing  records  that  we  now  have  list  Mrs. 
Clinton  as  the  billing  partner  on  Madison/IDC. 

Mr.  GlUFFRA.  In  fact,  on  all  Madison  matters? 

Ms.  Black.  On  all  Madison  matters,  that  is  correct.  There  are  a 
total  of  six  of  them. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  a  June  17,  1985 
Rose  letter  to  Beverly  Bassett  Schaffer.  This  letter  was  referenced 
in  your  report  of  August  3,  1995,  and  you  described  an  exchange 
of  correspondence  between  the  Arkansas  S&L  Board  and  Mr. 
Massey  of  the  Rose  Law  Firm.  Your  attention  was  focused  to  the 
question  of  the  so-called  direct  investment  limitation,  which  is  a 
matter  of  Arkansas  law. 

This  was  a  letter  that  was  submitted  to  the  S&L  board  in  con- 
nection with  Madison's  role  to  open  a  broker-dealer  subsidiary,  isn't 
that  right? 
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Ms.  Black.  Yes,  it  was. 

Mr.  GlUFFRA.  Mr.  Massey  indicated  that  this  proposed  subsidiary 
would  not  violate  the  direct  investment  limitation;  isn't  that  right? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  If  we  could,  put  the  Rose  billing  record  28965  on 
the  Elmo.  This  is  a  record  reflecting  time  of  Mrs.  Clinton  and  Mr. 
Massey.  This  letter  was  dated  June  17,  1985,  and  referenced  the 
direct  investment  rule.  This  was  an  application  amendment  with 
regard  to  the  proposal  to  engage  in  brokerage  activities,  and  the 
billing  record  indicates  that  on  June  17,  1985,  Mrs.  Clinton  re- 
viewed this  application  containing  the  discussion  of  the  direct  in- 
vestment rule;  isn't  that  right? 

Ms.  Black.  Yes,  it  does. 

Mr.  GlUFFRA.  Would  the  fact  that  Mrs.  Clinton  reviewed  this 
amended  application  which  contained  reference  to  the  direct  invest- 
ment rule  be  material  for  purposes  of  your  conflicts  analysis? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Would  it  be  material  because  a  partner  at  the  Rose 
Law  Firm,  as  opposed  to  Mr.  Massey  who  was  a  young  associate, 
was  aware  of  the  direct  investment  rule? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  Broader  knowledge  of  the  direct  investment  rule 
within  the  firm  would  be  significant  for  purposes  of  your  conflicts 
analysis? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  Why  would  broader  knowledge  of  the  direct  invest- 
ment limitation  be  relevant  for  purposes  of  your  conflicts  analysis? 

Ms.  Black.  The  IDC  purchase  was,  according  to  the  examiners — 
and  I  think  it's  fairly  well  recognized — was  ultimately  structured  in 
such  a  way  as  to  attempt  to  avoid  the  6  percent  limitation  rule.  Mr. 
Massey  was  the  attorney  within  the  Rose  Law  Firm  who  had 
knowledge  of  that  6  percent  limitation.  Mr.  Thrash  was  the  attor- 
ney within  the  Rose  Law  Firm  who  closed  the  IDC  transaction. 

When  we  were  looking  at  the  conflicts  question,  the  issue  arose 
as  to  whether  Rose  would  have  known  that  the  acquisition  would 
have  been  prohibited  by  the  6  percent  limitation.  The  fact  that 
Mrs.  Clinton  apparently  reviewed — billed  for  reviewing  a  document 
which  references  that  6  percent  limitation  would  be  relevant  to 
looking  at  the  degree  of  knowledge  within  the  Rose  Law  Firm,  and 
Mrs.  Clinton  was  the  billing  partner  for  both  transactions. 

Mr.  GlUFFRA.  In  fact,  Mr.  Massey  did  not  bill  time  on  the  IDC 
transaction,  but  Mrs.  Clinton  did? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  Isn't  it  also  true  that  we  now  know  from  the  Rose 
billing  records  that  were  discovered  at  the  White  House  that  Mrs. 
Clinton  had  at  least  15  telephone  calls  or  conferences  with  Mr. 
Seth  Ward  in  connection  with  this  IDC  matter? 

Ms.  Black.  Yes,  15  or  16.  One  day  there's  a  billing  for  a  tele- 
phone conference.  There's  a  comma  and  it  says  "conference  with" 
— that  appears  to  be  a  telephone  conference  and  a  meeting.  If  you 
count  that  for  two,  that's  16. 

Mr.  GlUFFRA.  You're  aware  that  Mr.  Ward  in  a  sworn  statement 
to  your  agency  has  said  that  he  did  not  work  with  Mrs.  Clinton  on 
the  IDC  transaction? 
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Ms.  Black.  Yes,  he  did. 

Mr.  GlUFFRA.  This  discrepancy  between  the  bilUng  records  and 
Mr.  Ward's  sworn  statement  with  regard  to  Mrs.  CUnton's  involve- 
ment in  the  Castle  Grande/IDC  transaction  would  have  been  some- 
thing that  you  would  have  included  in  your  conflicts  investigation 
and  analysis? 

Ms.  Black.  Had  we  known  about  it,  we  would  have  indicated 
that  Mr.  Ward  stated  that  he  did  not  remember  working  with  Mrs. 
Clinton.  We  would  also  have  indicated  that  Mrs.  Clinton  had  billed 
for  conversations  with  Mr.  Ward. 

Mr.  GlUFFRA.  Why  would  Mrs.  Clinton's  communications  with 
Mr.  Ward,  who  regulators  have  said  was  the  straw  purchaser  on 
the  IDC/Castle  Grande  transaction,  be  material  for  purposes  of 
your  conflicts  analysis? 

Ms.  Black.  Mr.  Ward  was  an  employee  of  Madison  Financial, 
and  he  was  also  cited  by  the  regulators  as  being  a  primary  straw 
purchaser,  part  of  the  insider  deals  that  resulted  in  a  substantial 
loss  to  the  institution. 

Mr.  GlUFFRA.  And  Mrs.  Clinton's  communications  with  Mr.  Ward 
would  be  relevant  for  what  reason? 

Ms.  Black.  Again,  going  back  to  the  conflicts  investigation, 
which  we  were  doing,  the  issue  was  whether  the  conduct  of  Rose 
could  itself  become  an  issue  in  that  litigation.  If  it  had  that 
potential 

Mr.  GlUFFRA.  The  question  being  whether  Rose  had  knowledge  of 
the  sham  nature  of  the  transaction? 

Ms.  Black.  That  is  a  question,  yes.  But  even  if  the  conduct  could 
become  an  issue,  whether  or  not  the  conduct  was  proven  to  be  rnis- 
conduct,  the  very  fact  that  it  could  become  an  issue  is  a  fact  which 
would  have  to — a  matter  which  would  have  to  be  disclosed  to  RTC 
as  a  potential  conflict. 

Mr.  GlUFFRA.  In  fact,  Rose's  work  on  the  Castle  Grande/IDC 
transaction  was  never  disclosed  to  the  RTC? 

Ms.  Black.  No,  sir.  It  was  not. 

Mr.  GlUFFRA.  Mr.  Hubbell,  who  is  the  biUing  partner  on  the 
Frost  matter,  in  fact,  never  disclosed  it  to  Ms.  Breslaw,  according 
to  Ms.  Breslaw? 

Ms.  Black.  Yes.  According  to  Ms.  Breslaw,  there  was  no  prior 
work  disclosed  by  Rose  with  regard  to  Madison  to  her.  She  said 
that  she  found  out  about  it  from  press  reports  and  called  Mr.  Hub- 
bell  at  the  Department  of  Justice  to  ask  him  what  that  was  all 
about.  Mr.  Hubbell's  recollection  was  that  he  had  told  her  they  had 
done  some  work  on  a  couple  of  minor  regulatory  matters  for  the  in- 
stitution. 

Mr.  GlUFFRA.  You  previously  referenced  that  the  billing  records 
indicate  that  Mrs.  Clinton  spent  2  hours  on  May  1,  1986  drafting 
the  option  agreement,  and  that  was  dated  May  1,  1986.  Was  the 
option  agreement  a  way  to  provide  commissions  to  Mr.  Ward? 

Ms.  Black.  A  second  problem  that  we  looked  at  or  potential 
problem  that  we  looked  at  in  the  conflicts  investigation  was  the 
question  of  the  litigation  of  Ward  v.  Madison.  April  Breslaw,  the 
attorney  involved,  as  well  as  several  other  RTC  employees,  had  ex- 
pressed concern  about  that  particular  litigation  because  of  Mr. 
Hubbell's  relationship  with  Seth  Ward;  that  is  to  say,  Mr.  Hubbell 
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is  Mr.  Ward's  son-in-law.  So  there  was  a  specific  concern  addressed 
to  the  Rose  Law  Firm 

Mr.  GlUFFRA.  In  fact,  wasn't  the  option  agreement  an  important 
part  of  the  Htigation  between  Mr.  Ward  and  Madison? 

Ms.  Black.  Yes,  it  was. 

Mr.  GlUFFRA.  The  fact  that  Mrs.  CUnton  had  drafted  the  option 
agreement  never  came  out  at  the  trial? 

Ms.  Black.  No,  it  did  not. 

Mr.  GlUFFRA.  That's  something  that  the  RTC  would  have  wanted 
to  know  at  the  time  that  it  retained  Madison  to  represent — Rose 
to  represent  the  RTC  in  the  Frost  litigation? 

Ms.  Black.  Because  the  Ward  litigation  also  involved  as  a  part 
of  this  same  transaction  an  underlying  note  for  $300,000,  which 
was  part  of  the  damage  calculations  in  Frost,  those  two  cases  were 
closely  related,  and  the  prior  involvement  was  a  matter  which 
should  have  been  disclosed  to  the  RTC. 

Mr.  GlUFFRA.  We  know  from  the  billing  records  Mrs.  Clinton  had 
two  telephone  calls  with  a  man  named  Darrell  Dover.  Do  you  recall 
that  from  examining  the  billing  records? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Mr.  Dover  represented  IDC  in  connection  with  the 
sale  of  the  property  to  Madison  and  Ward? 

Ms.  Black.  Yes,  the  initial  sale. 

Mr.  GlUFFRA.  Mrs.  Clinton's  communications  indicate  some 
greater  involvement  by  Rose  in  the  IDC/Castle  Grande  acquisition? 

Ms.  Black.  It  indicates  some  specifics  of  the  involvement,  and  it 
indicates  some  sort  of  involvement  by  Mrs.  Clinton  that  we  were 
not  previously  aware  of. 

Mr.  GlUFFRA.  Presumably  with  regard  to  the  acquisition  of  the 
property? 

Ms.  Black.  I  do  not  know  what  the  subject  of  the  conversation 
was.  I  know  that  Mr.  Dover  represented  IDC  in  that  transaction. 

Mr.  GlUFFRA.  You  would  have  included  the  fact  of  those  tele- 
phone calls  in  your  conflicts  analysis? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  We  also  know  from  the  billing  records  that  on  the 
day  before  Rose  sent  a  letter  to  the  Arkansas  Securities  Commis- 
sion seeking  approval  of  a  novel  preferred  stock  offering,  that  Mrs. 
Clinton  spoke  with  Beverly  Bassett,  who  was  the  S&L  regulator? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  would  have  included  the  fact  that  on  the  day 
before  this  application  was  submitted,  Mrs.  Clinton  had  spoken 
with  Ms.  Bassett  in  your  conflicts  analysis? 

Ms.  Black.  That  was  a  fact  that  we  probably  would  have  in- 
cluded. 

Mr.  GlUFFRA.  If  we  could  just  put  up  on  the  Elmo  the  Hillary 
Clinton  IDC  billing  analysis  that  the  Committee  has  prepared.  We 
showed  this  to  you  yesterday  at  your  deposition 

Ms.  Black.  You  did,  but  it's  blurry.  I  can't  read  it. 

Mr.  GlUFFRA.  I  apologize  for  that.  If  I  could  briefly  summarize  it, 
we've  been  able  to  identify  15  hours  of  work  that  Mrs.  Clinton  did 
on  the  IDC/Castle  Grande  matter,  but  then  there's  this  unknown 
period  for  which  Mrs.  Clinton  billed  $1,818  which  at  her  rate  of 
$125  an  hour  would  constitute  14 V2  hours  of  work.  Given  that  we 
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don't  know — would  you  have  reported  the  fact  in  your  conflicts 
analysis  we  don't  know  the  full  extent  of  Mrs.  Clinton's  work  on 
the  IDC/Castle  Grande  matter? 

Ms.  Black.  What  we  would  have  reported — I  believe  these  are 
figures  taken  from  the  January  1986  invoice  and  the  partial  under- 
lying billing  memorandum.  We  would  have  reported  that  there 
were  15  hours  that  were  billed  and  that  were  specifically  identified 
in  terms  of  the  work  that  was  done  on  the  billing  memorandum. 

We  would  have  also  reported  that  there  was  a  handwritten 
change  to  the  total  amount  billed  and  indicated  what  that  change 
was.  Whether  we  would  have  extrapolated  the  billing  rate  and  the 
number  of  hours  that  that  might  represent,  I  don't  know. 

Mr.  GiUFFRA.  The  issue  would  be  whether  Mrs.  Clinton,  in  fact, 
did  more  work  on  the  IDC/Castle  Grande  matter  than  previously 
assumed? 

Ms.  Black.  The  difference  would  have  been  a  fact  that  we  would 
have  reported. 

Mr.  GiUFFRA.  And  that  would  have  been  relevant  to  the  conflicts 
investigation  because  it  would  have  shown  greater  involvement  by 
Rose  in  this  transaction  that  was  criticized  as  being  a  sham? 

Ms.  Black.  That  may  well  be  true. 

Mr.  GiUFFRA.  Mr.  Switzer,  if  I  could  put  some  questions  to  you, 
sir.  You've  prepared  a  document.  Let's  put  it  up.  It's  Switzer  Ex- 
hibit 3.  Now,  Mr.  Switzer,  you're  an  accountant  by  training? 

Mr.  Switzer.  Yes,  I  am. 

Mr.  GiUFFRA.  You've  audited  many  law  firm  bills  for  the  RTC? 

Mr.  Switzer.  I've  managed  that  type  of  work,  yes. 

Mr.  GiUFFRA.  We  know  that  Mrs.  Clinton  was  the  billing  partner 
on  the  Madison  account.  In  examining  the  Rose  Law  Firm  bills 
that  were  found  at  the  White  House — you've  done  that? 

Mr.  Switzer.  I'm  sorry,  would  you  repeat  that,  please. 

Mr.  GiUFFRA.  You  have  examined  the  Rose  Law  Firm  bills  that 
were  found  at  the  White  House? 

Mr.  Switzer.  Yes,  we  have. 

Mr.  GiUFFRA.  Am  I  correct  that  you've  identified  a  number  of  dis- 
crepancies in  the  Rose  Law  Firm  Madison  bills  that  were  found  at 
the  White  House? 

Mr.  Switzer.  Yes,  we  have.  We  identified  some  differences  in 
there  from  an  accounting  point  of  view  which  are  noteworthy  to  us, 
but  we  don't  have  an  explanation  for  them. 

Mr.  GiUFFRA.  The  discrepancies  that  you  have  identified  in  the 
Rose  bills  would  be  the  fact  that  the  amount  that's  set  forth  in  the 
billing  memo,  which  sets  forth  the  time  on  an  hourly  basis  by  the 
lawyers  and  the  actual  amount  that  was  invoiced,  there's  a  $5,735 
discrepancy;  is  that  right? 

Mr.  Switzer.  Yes,  that's  what  we  determined. 

Mr.  GiUFFRA.  With  regard  to  the  billing  history,  which  is — what 
is  the  billing  history? 

Mr.  Switzer.  In  my  terms,  that's  their  accounting  record  of  their 
overall  activity.  It's  a  summation  on  the — summation  at  the  top  of 
the  documents  that  the  Committee  provided  to  us. 

Mr.  GiUFFRA.  If  you  look  at  the  actual  invoice,  you've  identified 
a  $3,170  discrepancy? 

Mr.  Switzer.  Yes,  we  did. 
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Mr.  GlUFFRA.  Now,  obviously  the  greater  the  amount  of  fees  col- 
lected by  Rose,  that  would  be  relevant  to  your  conflicts  analysis? 

Mr.  SwiTZER.  It  could  have  some  impact  and  the  most  significant 
impact,  of  course,  would  be  that  there  was  or  was  not  a  conflict. 

Mr.  GlUFFRA.  But  the  greater  the  involvement,  the  more  likely 
that 

Mr.  SwiTZER.  It  would  indicate  greater  involvement,  yes. 

Mr.  GlUFFRA.  Normally  an  accountant  would  assume  that  a  bill 
that's  marked  paid  has,  in  fact,  been  paid;  is  that  right? 

Mr.  SwiTZER.  Yes,  that's  the  case. 

Mr.  GlUFFRA.  In  looking  at  the  September  20,  1985  Rose  bill  for 
IDC,  which  was  for  $654.30,  you  note  that  bill  was  marked  paid; 
isn't  that  right? 

Mr.  SwiTZER.  Yes,  we  did. 

Mr.  GlUFFRA.  Therefore,  you  assume  that  Madison  paid  the  bill? 

Mr.  SwiTZER.  Yes.  Basically,  it  was  a  transfer  from  the  trust  ac- 
count, my  understanding. 

Mr.  GlUFFRA.  You  have  also  noted  in  your  deposition  that  the  Oc- 
tober 29,  1985  bill  for  $550  was  marked  paid? 

Mr.  SwiTZER.  Yes,  we  did. 

Mr.  GlUFFRA.  So  questions  have  been  raised  from  your  audit  of 
these  bills  of  possible  double-billing  or  at  least  a  discrepancy? 

Mr.  SwiTZER.  Well,  that's  based  upon  the  explanation  that  we 
heard  in  testimony  by  Mr.  Clark,  that  these  amounts,  for  example, 
in  the  two  you  just  used,  the  $654.30  and  the  $550,  that  those 
were,  in  fact,  carried  forward 

Mr.  GlUFFRA.  Into  the  January  30  bill? 

Mr.  SwiTZER  [continuing].  Into  the  January  30  bill,  and  the  bills 
being  marked  paid  would  seem  to  suggest  that  they  may  have  been 
paid  previous  to  that.  I  understood  what  he  said,  but  it  didn't  make 
sense  from  an  accounting  point  of  view  that  you  got  a  paid  bill  that 
would  have  seemed  to  have  been  paid  twice. 

Mr.  GlUFFRA.  And  the  only  way  to  find  out  whether  there  was 
double-billing  would  be  to  get  the  trust  account  records? 

Mr.  SwiTZER.  We  would  need  to  look  at  the  trust  accounting  to 
see  what  the  actual  disbursements  were  and  we,  in  fact,  have 
asked — requested  that  the  FDIC  lawyers  who  have  taken  this  over 
seek  this  information  either  from  Rose  or  from  the  bank. 

Mr.  GlUFFRA.  Do  you  know  whether  the  trust  account  records 
still  exist? 

Mr.  SwiTZER.  I  do  not. 

Mr.  GlUFFRA.  In  doing  audits  of  law  firm  bills,  do  you  often  at- 
tempt to  ascertain  whether  lawyers  properly  bill  for  telephone  calls 
and  meetings  within  a  law  firm? 

Mr.  SwiTZER.  Yes,  we  typically  do. 

Mr.  GlUFFRA.  So  if  Lawyer  Smith,  for  example,  bills  for  a  meet- 
ing with  Lawyer  Jones,  you  would  want  to  see  whether  both  of 
them  record  that  meeting  in  their  time  sheets? 

Mr.  SwiTZER.  That  would  be  an  actual  thing  to  do,  to  attempt  to 
verify  that.  In  fact,  in  the  audit  work  that  we  did  in  connection 
with  Rose,  although  it  did  not  cover  this  Madison  work  specifically, 
we  did  question  some  $15,000  worth  of  intraoffice  conferences. 

Mr.  GlUFFRA.  So  it's  a  standard  procedure  with  regard  to  doing 
an  audit  of  a  law  firm's  bill? 
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Mr.  SwiTZER.  Yes,  it  is. 

Mr.  GlUFFRA.  If  we  could  put  up  the  document  that  the  Commit- 
tee has  prepared  of  attorney  conference  bilHngs,  now,  Mr.  Switzer, 
the  Committee  has  identified  23  instances  in  which  Mrs.  CUnton 
has  billed  for  a  conference  or  telephone  call  with  a  lawyer  at  the 
Rose  Law  Firm,  and  the  other  lawyer  has  not  billed  for  that  same 
time.  Would  this  be  another  area  of  discrepancy  in  the  Rose  bills 
that  were  found  at  the  White  House  with  regard  to  the  Madison 
representation? 

Mr.  Switzer.  Yes.  This  would  be  similar  to  what  we  reported  in 
our  audit.  In  other  words,  there's  a  lack  of  verification  between  the 
two  parties  involved  or  supposedly  involved  in  a  conference  where 
the  records  of  one  do  not  support  the  other  one. 

Mr,  GlUFFRA.  That  would  be  something  that  would  be  relevant 
for  your  conflicts  analysis  as  well? 

Mr.  Switzer.  Not  directly. 

Mr.  GlUFFRA.  It  could  show  that  the  Rose  Law  Firm  did  more 
work  for  Madison  than 

Mr.  Switzer.  Really,  it's  an  accounting  or  an  auditing  discrep- 
ancy. I  don't  think  it  would  get  at  the  conflicts  issues. 

Mr.  GlUFFRA.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  I  am  going  to  yield  to  Mr.  Ben-Veniste,  but 
first,  I'm  just  curious.  What  is  your  conflicts  analysis  with  respect 
to  familial  relationships? 

Ms.  Black.  I  guess  I'm  not  sure  I  understand  your  question. 

Senator  Sarbanes.  If  I  am  a  lawyer,  do  I  automatically  have  a 
conflict  if  a  family  member  is  on  the  other  side?  And  how  far  does 
that  extend? 

Ms.  Black.  You  do  not  automatically  have  a  conflict  just  because 
any  family  member  is  on  the  other  side.  I  believe  the  guidance  to 
the  model  rules  suggest  that  it  depends  on  how  close  the  relation- 
ship is,  and  it  also  talks  about  that  being  a  point  which  you  talk 
to  your  client  about  it,  and  let  the  client  decide.  If  the  client  is 
comfortable 

Senator  Sarbanes.  Are  there  certain  family  members  that  the 
relationship  is  presumed  to  be  so  close  that  it  automatically  is  a 
conflict? 

Ms.  Black.  I  would  have  to  look  back  at  the  comments  to  see  if 
that  was  right,  but  if  I  understand  what  you  are  getting  at,  son- 
in-law  and  father-in-law,  is  not.  With  that,  I  am  comfortable. 

Senator  Sarbanes.  The  fact  that  your  father-in-law  is  on  the 
other  side  is  not  automatically  a  conflict? 

Ms.  Black.  I  believe  that  is  correct,  yes,  sir. 

Senator  Sarbanes.  There  was  one  line  of  questioning  Mr.  Giuffra 
was  putting  to  you.  Is  a  greater  participation  or  more  involvement 
in  and  of  itself  an  indication  of  a  greater  conflict  problem? 

Ms.  Black.  That  would  be  something  which  we  would  certainly 
report  as  a  fact  for  the  decider  of  fact  to  look  at,  but  what  is  really 
important  is  what  was  done. 
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Senator  Sarbanes.  In  other  words,  I  could  represent  someone, 
have  extensive  involvement  and  participation,  and  no  conflict,  I 
take  it? 

Ms.  Black.  I  agree. 

Senator  Sarbanes.  Or  have  very  little  involvement  or  participa- 
tion and  yet  have  a  conflict? 

Ms.  Black.  I  agree  with  that  also. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Ms.  Black.  Good  morning,  Mr. 
Switzer. 

Ms.  Black.  Good  morning. 

Mr.  Ben-Veniste.  Let  me  start  with  a  minor  point  I  think  that 
you  and  Mr.  Switzer  just  testified  about.  That  is  the  way  you  go 
about  your  audits  when  there's  an  interfirm  conference  lawyer  A 
confers  with  lawyer  B.  As  an  auditing  procedure,  you  look  to  see 
whether  both  lawyers  have  written  down  time  for  that  conference? 

Mr.  Switzer.  We  would  look  to  that  as  a  form  of  verification,  yes. 

Mr.  Ben-Veniste.  A  verification  that  the  conference  took  place? 

Mr.  Switzer.  That  would  tend  to  support  such  an  event  if  we 
didn't  have  other  support. 

Mr.  Ben-Veniste.  If  you're  in  a  normal  audit  situation,  and  that 
would  involve  a  law  firm  that's  working  for  the  RTC,  and  you're 
auditing  that  law  firm,  and  you  see  a  conference  between  lawyer 
A  and  lawyer  B.  Lawyer  A  bills  for  it;  lawyer  B  doesn't  bill  for  that 
time.  You  have  two  possibilities:  One,  that  the  conference  didn't 
take  place  and  lawyer  A  made  it  up;  or  two,  that  lawyer  B  didn't 
bill  the  RTC  for  the  time  he  spent  in  the  conference  that  did  take 
place,  and  therefore,  the  RTC  got  a  bargain  essentially? 

Mr.  Switzer.  Yes.  By  that,  I  mean  there  are  two  options  there. 

Mr.  Ben-Veniste.  That  would  go  to  the  law  firm's  procedures 
perhaps  and  their  own  way  of  billing  clients  if  there  is  an  internal 
conference.  Did  you  find  out  whether  back  in  1985  and  1986  the 
Rose  Law  Firm  had  a  particular  procedure  as  to  whether  they 
would  bill  clients  for  internal  conferences  charging  them  for  each 
lawyer  who  participated? 

Mr.  Switzer.  None  that  I  recall. 

Mr.  Ben-Veniste.  If  they  had  such  a  procedure  whereby  they  did 
not  bill  the  client  for  both  attorneys'  time,  would  that  make  a  dif- 
ference in  terms  of  your  analysis? 

Mr.  Switzer.  It  could.  However,  our  audit  report  did  not  cover 
that  period  of  time  back  then,  and  Rose's  response  was  that  they 
should  have  billed  for  both  of  the  people  who  were  involved  in 
these  conferences  that  we  identified. 

Mr.  Ben-Veniste.  Now,  we're  mixing  apples  and  oranges. 

Mr.  Switzer.  I  understand. 

Mr.  Ben-Veniste.  We're  talking  about  your  audit,  which  had  to 
do  with  work  that  the  Rose  Firm  did  for  the  Government,  for  the 
RTC  as  its  client? 

Mr.  Switzer.  Which  is  subsequent  to  this  time. 

Mr.  Ben-Veniste.  As  compared  with  the  earlier  work  that  was 
done  for  a  private  client? 

Mr.  Switzer.  That's  correct. 
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Mr.  Ben-Veniste.  When  Rose  said  to  you  well,  we  should  have 
billed  for  the  time  of  both  lawyers,  did  that  mean  that  the  bill  was 
increased? 

Mr.  SwiTZER.  That's  one  of  the  issues  we  presented  in  our  audit 
report  to  the  RTC  and  now  for  the  FDIC  in  terms  of  these  ques- 
tions of  cost. 

Mr.  Ben-Veniste.  It  hasn't  been  determined  whether  the  Rose 
Firm  would  be  credited  for  the  extra  time  put  in  by  attorneys  as- 
suming there  was  an  internal  meeting? 

Mr.  SwiTZER.  Yes.  The  overall  issue  has  not  been  resolved  at  this 
time. 

Mr.  Ben-Veniste.  Let  me  go  to  sort  of  a  broader  picture  to  put 
all  this  in  context.  Do  you  have  some  idea  of  how  many  different 
law  firms  were  retained  by  the  RTC  or  FDIC  in  the  1980's? 

Mr.  SwiTZER.  Not  offhand,  no,  I  don't. 

Mr.  Ben-Veniste.  Ballpark  figure? 

Mr.  SwiTZER.  A  lot  is  all  I  can  say. 

Mr.  Ben-Veniste.  More  than  1,000? 

Mr.  SwiTZER.  Substantially  more  than  1,000. 

Mr.  Ben-Veniste.  Take  a  minute  to  confer  with  the  people  who 
may  be  able  to  help  your  recollection. 

[Witness  conferred  with  counsel.] 

Mr.  SwiTZER.  I  would  leave  it  at  well  over  1,000. 

Mr.  Ben-Veniste.  Different  law  firms.  The  idea  of  representing 
the  RTC  was  in  great  part  to  maximize  the  recovery  that  the  Gov- 
ernment could  obtain  as  the  result  of  failed  S&L's  for  which  the 
Government's  insurance  was  brought  into  play? 

Mr.  SwiTZER.  In  general,  that  was  a  basic  driving  force  of  the 
RTC. 

Mr.  Ben-Veniste.  It  was  included  at  some  point  that  the  Govern- 
ment couldn't  do  this  on  its  own  effectively,  and  it  would  have  to 
go  to  outside  private  law  firms  to  help  it  recover  these  funds? 

Mr.  SwiTZER.  It  was  more  a  matter  of  efficiency  rather  than  ef- 
fectiveness. The  Gk)vernment  could  have  done  it,  but  we  would  have 
had  to  hire  a  lot  of  lawyers. 

Mr.  Ben-Veniste.  It  was  considered  desirable  and  beneficial  to 
go  the  private  route  in  retaining  private  firms  to  represent  the 
Government  in  these  proceedings? 

Mr.  SwiTZER.  Yes. 

Mr.  Ben-Veniste.  In  that  context,  among  other  things,  you  want- 
ed to  find  out  whether  there  was  a  conflict  of  interest  between  the 
law  firm  whom  the  Government  would  retain  to  represent  its  inter- 
est and  the  matters  in  which  those  law  firms  would  be  operating? 

Mr.  SwiTZER.  That  was  one  of  the  basic  steps  that  the  RTC 
would  go  through  in  deciding  whether  to  retain  a  firm. 

Mr.  Ben-Veniste.  Can  you  tell  us  approximately  how  many  law 
firms  had  billings  to  the  RTC,  to  the  Government  in  excess  of  $1 
million? 

Mr.  SwiTZER.  I  have  no  idea  offhand. 

Mr.  Ben-Veniste.  Would  you  like  to  confer  to  see 

Mr.  SwiTZER.  I  don't  think  they  would  either. 

[Witness  conferred  with  counsel.] 

Mr.  SwiTZER.  I  wouldn't  want  to  speculate. 
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Mr.  Ben-Veniste.  How  many  people  were  involved  in  auditing 
these  law  firms? 

Mr.  SwiTZER.  Well,  from  our  staff,  we  had  a  number  of  auditors 
who  participated  in  these  audits.  We  also  engaged  public  account- 
ing firms  to  assist  us  in  doing  these  audits. 

Mr.  Ben-Veniste.  Can  you  tell  us  how  many  firms  had  billings 
in  excess  of  $1  million,  even  by  estimating,  was  it  half  of  the  firms 
that  you  retained? 

Mr.  SwiTZER.  It  would  be  a  guess,  10,  15,  20  percent  maybe,  and 
that's  the  best  I  can  come  up  with,  would  just  be  a  guess. 

Mr.  Ben-Veniste.  It  was  well  in  excess  of  1,000  and  it  was  20 
percent,  we  would  be  over — clearly  over  200  law  firms? 

Mr.  SwiTZER.  If  my  guess  is  right,  that  would  be  good,  yes. 

Mr.  Ben-Veniste.  Now,  how  many  firms  had  portions  of  their 
billings  disallowed  as  a  result  of  the  audit  procedures  that  were  in- 
stituted by  the  IG's  office? 

[Witness  conferred  with  counsel.] 

Mr.  SwiTZER.  Between  our  office  and  CPA  firms  who  conducted 
these  audits  on  our  behalf,  we  probably  conducted  between  75  and 
100  of  those  audits  and  virtually  every  one  had  that  problem. 

Mr.  Ben-Veniste.  When  you  say  virtually  every  firm  who  was 
audited  had  a  problem,  does  that  mean  that  their  billings  were  dis- 
allowed? 

Mr.  SwiTZER.  Some  parts  of  their  billings  would  have  been  dis- 
allowed, yes. 

Mr.  Ben-Veniste.  You  say  you  audited  10  percent  of  the  well 
over  1,000  firms  who  did  work  for  the  RTC? 

Mr.  SwiTZER.  If  the  thousand  is  right  and  100  is  the  high  side 
of  it,  yes,  it  would  be  10  percent. 

Mr.  Ben-Veniste.  Ms.  Black,  does  that  agree  with  any  informa- 
tion you  may  have?  I  don't  want  to  leave  you  out  of  this  discussion. 

Ms.  Black.  I  am  content  to  be  left  out.  I  was  not  running  the 
audit  staff,  so  I 

Mr.  Ben-Veniste.  Did  you  participate  in  any  of  the  audits? 

Ms.  Black.  Some  of  them,  yes. 

Mr.  Ben-Veniste.  About  how  many? 

Ms.  Black.  My  primary  participation  would  be  through  talking 
to  the  auditors,  providing  them  advice,  answering  some  questions 
and  occasionally  issuing  subpoenas.  My  personal  participation,  10 
to  15. 

Mr.  Ben-Veniste.  Mr.  Switzer,  how  many  audits  did  you  partici- 
pate in? 

Mr.  SwiTZER.  Directly,  probably  hardly  any  of  them  other  than 
a  management  capacity. 

Mr.  Ben-Veniste.  I'm  sorry,  I  couldn't  hear  your  answer. 

Mr.  SwiTZER.  Directly,  very  few  of  them  because  I  looked  at  the 
drafted  reports,  as  well  as  I  would  look  at  the  issued  reports.  My 
role  was  as  a  deputy  in  a  management  position. 

Mr.  Ben-Veniste.  As  a  deputy  in  a  management  position,  can 
you  say  what  percentage  of  the  firms  which  were  audited  had  bil- 
lings that  were  questioned  at  or  about  the  same  level  as  the  Rose 
Law  Firm? 

Mr.  SwiTZER.  I  do  not  recall  that  information  specifically,  no,  sir. 
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Mr.  Ben-Veniste.  You  can't  help  us  in  terms  of  putting  into  con- 
text whether  the  Rose  Law  Firm  was  above  or  below  average  in 
terms  of  the  firms  that  were  audited? 

Mr.  SwiTZER.  Not  off  the  top  of  my  head.  I  would  be  glad  to  pro- 
vide that  information  for  the  record. 

Mr.  Ben-Veniste.  Ms.  Black. 

Ms.  Black.  I  can't  do  it  right  now  either. 

Mr.  Ben-Veniste.  Can  you  tell  us  whether  in  the  case  of  Rose 
that  you  attempted  to  audit  all  of  the  invoices? 

Mr.  SwiTZER.  Yes,  we  did  because  of  the  nature  of  the  represen- 
tation and  the  issues  surrounding  it. 

Mr.  Ben-Veniste.  Can  you  tell  us  whether  in  your  experience, 
and  to  the  best  of  your  knowledge,  if  any  other  law  firm  in  these 
audit  procedures  of  over  100  firms  had  all  of  their  invoices  audited? 

[Witness  conferred  with  counsel.] 

Mr.  SwiTZER.  Staff  tells  me  that  there  was  probably  one  or  two 
others,  but  generally 

Mr.  Ben-Veniste.  None  to  your  knowledge,  but  now  on  the  basis 
of  information,  you're  hearing  maybe  one  or  two  other  firms? 

Mr.  SwiTZER.  That's  correct. 

Mr.  Ben-Veniste.  In  all  of  the  auditing  procedures  that  have 
been  accomplished  today? 

Mr.  SwiTZER.  Auditing  100  percent  of  anything  is  not  generally 
routine. 

Mr.  Ben-Veniste.  Extremely  unusual? 

Mr.  SwiTZER.  It  is  unusual,  yes. 

Mr.  Ben-Veniste.  If  you  say  there  was  well  over  1,000  firms  in- 
volved, 10  percent  of  the  firms  were  audited  and  of  all  the  firms 
that  were  audited,  maybe  1  percent  of  those  had  all  of  their  in- 
voices audited.  We're  talking  about  very  special  scrutiny  that  was 
placed  on  the  Rose  Law  Firm  here? 

Mr.  SwiTZER.  It  was  more  elaborate  scrutiny,  if  you  would,  than 
normally  is  experienced  and  we  were  responding  to  requests  from 
the  acting  CEO  of  the  RTC  at  that  time. 

Mr.  Ben-Veniste.  In  connection  with  the  disallowance  of  bills 
presented  by  the  law  firm  to  the  RTC — ^first  of  all,  let's  make  this 
very  clear.  I  think  Ms.  Black  alluded  to  it  earlier.  Hillary  Rodham 
Clinton  did  not  perform  any  work  for  the  RTC? 

Mr.  SwiTZER.  That  is  correct. 

Mr.  Ben-Veniste.  Is  that  correct,  Ms.  Black? 

Ms.  Black.  Yes,  it  is. 

Mr.  Ben-Veniste.  So  the  question  of  the  accuracy  or  the  appro- 
priateness of  her  billing  records  vis-a-vis  your  audits  of  the  Rose 
Law  Firm  in  connection  with  work  done  for  the  RTC  is  not  relevant 
to  our  discussions  since  she  performed  no  work? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  Now,  going  to  Mr.  Hubbell's  work,  it  is  not 
clear  that  Mr.  Hubbell  was  responsible  for  overbilling  the  RTC? 

Mr.  SwiTZER.  That's  what  we  reported,  yes,  sir. 

Mr.  Ben-Veniste.  Indeed,  that  was  a  part  of  the  prosecution  of 
Mr.  Hubbell,  was  it  not,  Federal  prosecution  of  Mr.  Hubbell? 

Mr.  SwiTZER.  Yes,  I  believe  it  was. 

Mr.  Ben-Veniste.  He  has  pleaded  guilty  to,  among  other  things, 
overbilling  the  RTC? 
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Mr.  SwiTZER.  Yes,  sir. 

Mr.  Ben-Veniste.  We  need  to  get  straight  the  question  of  the  ac- 
quisition of  the  IDC  property  as  compared  to  regulatory  work  done 
for  either  Castle  Grande  or  IDC  in  general.  Let  me  start  with  the 
acquisition  of  the  IDC  property  itself.  Have  you  been  made  privy 
to  Mr.  Thrash's  sworn  testimony  before  this  Committee? 

Ms.  Black.  I  have  not  read  it. 

Mr.  Ben-Veniste.  It's  public  testimony,  but  you  have  not  read  it? 

Ms.  Black.  I  have  not. 

Mr.  Ben-Veniste.  Mr.  Switzer? 

Mr.  Switzer.  No,  I  have  not. 

Mr.  Ben-Veniste.  Mr.  Thrash  testified  last  week  before  this 
Committee,  and  stated  that  he  had  no  information  and  reason  to 
believe  that  there  was  anything  untoward  in  terms  of  the  purchase 
of  the  IDC  property  by  Madison  Bank.  Do  you  have  any  evidence 
to  conflict  Mr.  Thrash's  testimony? 

Ms.  Black.  We  have  no  evidence  one  way  or  the  other,  sir. 

Mr.  Ben-Veniste.  Mr.  Switzer? 

Mr.  Switzer.  My  answer  would  be  the  same. 

Mr.  Ben-Veniste.  We  have  heard  from  also  Mr.  Massey  and  Mr. 
Donovan.  Mr.  Donovan  testified  along  with  Mr.  Thrash  last  week. 
Have  you  had  occasion  to  review  Mr.  Donovan's  sworn  testimony? 

Ms.  Black.  No,  sir. 

Mr.  Switzer.  I  have  not. 

Mr.  Ben-Veniste.  Mr.  Donovan  was  the  lawyer  at  the  Rose  Firm 
who  was  responsible  for  handling  the  regulatory  matters  associated 
with  the  IDC  parcel. 

Mr.  Donovan  testified  that  he  was  involved  in  the  so-called  wet/ 
dry  issue  and  with  the  sewer  issue.  Are  both  of  those  regulatory 
issues  matters  that  were  known  to  you  prior  to  the  recent  discovery 
of  the  billing  records  at  the  White  House? 

Ms.  Black.  We  did  not  know  in  detail  what  was  done.  We  did 
have  some  bills  which  reflected  some  work  that  was  done.  I  believe 
we  talked  to  both  of  those  gentlemen,  and  in  very  general  terms, 
they  indicated  a  recollection  consistent  with  what  you  just  de- 
scribed. They  did  not  remember  very  much  about  it  at  all,  though. 

Mr.  Ben-Veniste.  You  have  now  had  the  occasion  to  review  the 
actual  time  records  for  time  put  in  by  Mr.  Donovan  and  Mr.  Thrash 
and  the  description  of  the  work  that  they  performed.  Is  there  any- 
thing in  those  billing  records  that  contradicts  the  information  you 
received  when  you  interviewed  Mr.  Donovan  and  Mr.  Thrash? 

Ms.  Black.  The  information  that  we  received  when  we  inter- 
viewed them  was  that  they  could  not  remember  very  much  about 
the  transactions  at  all,  but  they  did  work  on  the  types  of  trans- 
actions that  you  just  indicated.  The  billing  records,  in  fact,  do  show 
that  Mr.  Thrash  billed  for  the  IDC/Castle  Grande,  and  that  Mr. 
Donovan  billed  for  issues  which  appear  to  be  related  to  the  so- 
called  wet/dry  and  the  water  and  sewer  issue. 

Mr.  Ben-Veniste.  Mr.  Donovan  and  Mr.  Thrash  testified  under 
oath  that  internally  at  the  Rose  Law  Firm,  that  these  matters  were 
referred  to  as  the  IDC  matter,  and  Castle  Grande  was  not  a  de- 
scription used  internally  at  the  Rose  Law  Firm  for  these  matters. 
Do  you  have  any  evidence  that  contradicts  the  testimony  of  Mr. 
Donovan  or  Mr.  Thrash  in  this  regard? 
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Ms.  Black.  I  have  no  knowledge  of  how  they  referred  to  it  within 
the  Rose  Law  Firm  in  1985. 

Mr.  Ben-Veniste.  Mr.  Switzer. 

Mr.  Switzer.  Nor  do  I. 

Mr.  Ben-Veniste.  Let's  talk  about  the 

Ms.  Black.  Mr.  Ben-Veniste,  if  I  could  correct  something  I  said 
before. 

Mr.  Ben-Veniste.  Yes. 

Ms.  Black.  We  did  not  interview  Mr.  Thrash.  He  did  not  provide 
a  statement  to  us.  We  asked  to  interview  him  and  the  Rose  Law 
Firm  declined  to  make  him  available. 

Mr.  Ben-Veniste.  You  interviewed  Mr.  Donovan? 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  The  letter  you  referred  to  as  being  reviewed 
by  Mrs.  Clinton  that  was  prepared  by  Mr.  Massey,  do  you  have 
that  in  front  of  you? 

Ms.  Black.  Which  one  was  that,  sir? 

Mr.  Ben-Veniste.  It  was  June  17,  1985.  It's  got  a  designation. 

Ms.  Black.  Yes,  I  have  that. 

Mr.  Ben-Veniste.  Quintuple  zero  84  in  the  left-hand  corner. 

Ms.  Black.  I  have  the  document. 

Mr.  Ben-Veniste.  Did  you  match  that  up  with  Mrs.  Clinton's 
billing  records  in  terms  of  the  review? 

Ms.  Black.  We  looked  at  the  two  in  conjunction. 

Mr.  Ben-Veniste.  You  were  shown  that.  The  billing  records,  if 
I'm  not  mistaken,  reflected  about  18  minutes  of  time? 

Ms.  Black.  Three-tenths  of  an  hour,  yes,  sir. 

Mr.  Ben-Veniste.  Eighteen  minutes  to  review  the  document  with 
11  subparagraphs,  which  is  about  IVIz  minutes  per  part  per  sub- 
paragraph. Would  that  arithmetic  be  more  or  less  correct? 

Ms.  Black.  I  don't  know  if  that  arithmetic  makes  any  sense.  One 
of  the  numbered  paragraphs  is  "inapplicable".  It  probably  didn't 
take  a  full  minute  to  read  that,  but  your  point  is  it  was  18  minutes 
to  review  about  a  page-and-a-half  letter,  apparently. 

Mr.  Ben-Veniste.  Looks  like  two  pages,  but  I  don't  want  to  quib- 
ble with  you. 

The  Chairman.  Mr.  Ben-Veniste,  you  really  are. 

Mr.  Ben-Veniste.  Well,  let's  show  it.  That's  the  second  page.  It 
looks  like  a  two-page  letter.  But  let  me  ask  you  the  bottom-line 
question  on  this  issue.  That  is  whether  you  have  any  evidence  to 
suggest  that  Mrs.  Clinton  had  any  knowledge  that  this  transaction 
was  structured  to  avoid  the  6  percent  limitation  rule,  direct  invest- 
ment limitation  rule? 

Ms.  Black.  I  have  no  evidence  as  to  what  Mrs.  Clinton  knew, 
and  I  believe  in  her  answers  to  the  RTC's  interrogatory,  she  says 
she  does  not  recall. 

Mr.  Ben-Veniste.  Mr.  Switzer? 

Mr.  Switzer.  I  would  say  the  same. 

Mr.  Ben-Veniste.  Let  me  go  beyond  that.  The  6  percent  limita- 
tion rule  is  an  Arkansas  State  rule,  is  it  not,  regulating  Arkansas- 
chartered  savings  and  loans? 

Ms.  Black.  Yes,  sir. 
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Mr.  Ben-Veniste.  Let's  be  clear  on  what  the  impUcations  of  this 
6  percent  Hmitation  rule  are.  That  rule  limited  savings  and  loans 
in  the  amount  of  direct  investment  they  could  make  in  real  estate? 

Ms.  Black.  Or  their  service  corporations,  yes. 

Mr.  Ben-Veniste.  Or  their  service  corporations.  That  rule  was 
not  a  rule  in  all  States,  was  it? 

Ms.  Black.  No. 

Mr.  Ben-Veniste.  Indeed,  California  had  no  such  rule? 

Ms.  Black.  I  don't  know. 

Mr.  SwiTZER.  I  don't  know. 

Mr.  Ben-Veniste.  Mr.  Switzer,  do  you  know? 

Mr.  Switzer.  I  do  not  know  what  the  California  rule  was. 

Mr.  Ben-Veniste.  Have  you  heard  of  a  man  named  Keating,  who 
had  a  service  corporation  in  California? 

Mr.  Switzer.  Yes,  sir. 

Mr.  Ben-Veniste.  Just  for  purposes  of  comparison,  what  was  the 
loss  that  resulted  from  Mr.  Keating's  endeavors? 

Mr.  Switzer.  I  don't  recall  the  precise  number.  I  do  know  that 
it  was  much  larger  than  what  we're  talking  about  here. 

Mr.  Ben-Veniste.  In  the  billions? 

Mr.  Switzer.  I  believe  that's  true,  yes. 

Mr.  Ben-Veniste.  Ms.  Black,  do  you  have  any  further  refinement 
on  that? 

Ms.  Black.  No. 

Mr.  Ben-Veniste.  In  terms  of  the  6  percent  direct  investment 
rule,  this  is  a  regulation  imposed  by  the  State  of  Arkansas.  Do  you 
know  what  enforcement  steps  were  taken  in  the  1980's  with  re- 
spect to  the  direct  investment  rule  in  Arkansas  for  savings  and 
loans  which  went  above  6  percent? 

Ms.  Black.  I  do  not. 

Mr.  Switzer.  I  do  not. 

Mr.  Ben-Veniste.  To  your  knowledge,  has  anyone  at  your  agency 
researched  that  issue? 

Ms.  Black.  I  have  no  idea,  sir. 

Mr.  Ben-Veniste.  Do  you  happen  to  know  that  there  are  no 
criminal  penalties  associated  with  violation  of  the  6  percent  rule? 

Mr.  Switzer.  I  do  not  know  that. 

Mr.  Ben-Veniste.  Do  you  know  of  other  States  which  have  a  di- 
rect investment  limitation? 

Mr.  Switzer.  I  do  not. 

Ms.  Black.  I  have  no  idea. 

Mr.  Ben-Veniste.  In  the  absence  of  knowledge  on  that  subject, 
can  you  at  least  differentiate  between  a  technical  violation  of  the 
6  percent  rule  in  terms  of  State  regulatory  interest  and  a  trans- 
action whereby  straw  or  sham  purchasers  buy  and  sell  property  for 
the  purpose  of  increasing  the  paper  value  of  that  property? 

Ms.  Black.  Those  are  two  very  different  things.  This  was  not  a 
technical  violation.  This,  according  to  the  regulators,  was  a 

Mr.  Ben-Veniste.  I  understand  that  but  in  terms  of  the  State  re- 
action, if  a  savings  and  loan  were  found  to  have  exceeded  the  6  per- 
cent limitation,  you  don't  know  what  the  regulatory  authorities 
would  do  vis-a-vis  a  savings  and  loan  that  exceeded  that  6  percent? 

Ms.  Black.  I  suggest  you  ask  Ms.  Schaffer  or  Mr.  Handley  that. 
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Mr.  Ben-Veniste.  You  don't  know  whether  they'd  write  a  letter 
saying  you  have  such-and-such  a  period  of  time  to  divest  yourself 
and  to  come  back  within  the  limitations  imposed  by  the  State? 

Ms.  Black.  I  have  no  idea  what  they'd  do,  sir. 

Mr.  Ben-Veniste.  In  terms  of  your  familiarity  with  how  State 
regulators  regulated  savings  and  loans,  would  you  have  any  reason 
to  believe  that  the  reaction  of  the  State  regulatory  agency  would 
be  any  different  than  simply  giving  the  institution  time  to  get  back 
into  compliance? 

Ms.  Black.  I  don't  know.  I  do  know  that  Mr.  Handley  was  very 
concerned  about  that  particular  fact  with  this  particular  institu- 
tion. I  also  know  that  this  institution  during  that  summer  was  rap- 
idly losing  net  worth  and  that  the  regulators  became  aware  of  that 
at  the  end  of  that  year.  I  don't  know  what  they  would  have  done, 
whether  they  would  have  issued  a  letter,  whether  they  would  have 
called  FSLIC  in  for  another  examination  or  they  would  have  asked 
that  the  institution  be  taken  over.  I  really  have  no  idea,  sir. 

Mr.  Ben-Veniste.  They  did  ask  that  the  institution  be  taken 
over  and  I  know  what  the  response  was. 

Ms.  Black.  Eventually. 

Mr.  Ben-Veniste.  Wait. 

Ms.  Black.  Another  response  is  if  the  examiners  come  in,  they 
can  remove  the  management  and  stem  the  losses  and  prevent  fur- 
ther losses  which  they  in  fact  did  in  the  summer  of  1986. 

Mr.  Ben-Veniste.  In  1986,  correct. 

In  terms  of  making  the  distinction  between  the  trading  back  and 
forth  of  assets  for  the  purpose  of  artificially  increasing  their  paper 
value,  those  were  transactions  that  occurred  at  the  Madison  Bank 
subsequent  to  the  Rose  Law  Firm's  representation  of  that  bank.  Is 
that  so? 

Ms.  Black.  No,  sir.  That  was  during  the  representation  as  well. 

Mr.  Ben-Veniste.  Do  you  have  any  evidence  to  suggest  that  the 
Rose  Law  Firm  represented  Madison  in  connection  with  any  artifi- 
cial transaction  to  raise  the  value  of  a  particular  piece  of  property? 

Ms.  Black.  The  May  1st  option,  according  to  testimony  pre- 
sented at  the  hearing  in  Ward  v.  Madison,  was  related  to  such  a 
transaction.  I  am  not  saying,  however,  that  the  Rose  Law  Firm 
knew  that  the  transaction  involved  was  such  a  transaction. 

Mr.  Ben-Veniste.  Let's  put  that  in  context.  My  time  is  about  up 
so  I  may  have  to  come  back  to  it.  Was  that  option  ever  exercised? 

Ms.  Black.  No,  sir,  it  was  not. 

Mr.  Ben-Veniste.  Let  me  get  to  a  major  question,  which  is  on 
the  basis  of  the  new  information  that  you  have  received  with  re- 
spect to  the  billing  records.  Do  you  have  reason  to  suggest  that  the 
conclusion  reached  by  Pillsbury  Madison  &  Sutro  adopted  by  the 
RTC,  at  least  on  an  interim  basis,  that  the  representation  per- 
formed by  the  Rose  Law  Firm  in  connection  with  the  Frost  matter 
was  an  appropriate  resolution  of  that  matter? 

Ms.  Black.  My  understanding  is  that  they  are  reevaluating  that. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  believe  that  the  re- 
sult reached  in  the  representation  of  the  RTC  in  the  Frost  litiga- 
tion was  in  some  way  inappropriate  on  the  basis  of  looking  at  these 
additional  records? 
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Ms.  Black.  That  the  result  reached  in  the  settlement  between 
RTC  and  Frost? 

Mr.  Ben-Veniste.  That's  correct. 

Ms.  Black.  We  looked  at  this  in  connection  with  conflicts,  and 
we  reported  information  in  connection  with  conflicts.  Quite  frankly, 
sir,  I'm  not  a  professional  liability  lawyer,  and  I  would  defer  to  the 
experts.  I  just  don't  know.  That  is  a  hypertechnical  area  of  the  law, 
and  I  defer  to  them  on  that. 

Mr.  Ben-Veniste.  My  concern  is  whether,  as  the  result  of  this 
new  information,  you  can  conclude  that  the  Government  somehow 
lost  money  or  was  not  adequately  represented  by  the  Rose  Law 
Firm  in  the  matter  in  which  the  firm  represented  the  Government? 

Ms.  Black.  What  I'm  suggesting  is  that's  a  question  which  you 
ought  to  address  to  the  FDIC  as  ETC  successor  and  Pillsbury.  They 
are  the  ones  that  evaluated  that. 

Mr.  Ben-Veniste.  We'll  come  back  to  that. 

The  Chairman.  We  will  not  review  that  matter  repeatedly.  I 
want  to  make  an  observation.  Everyone  has  the  right  to  use  his  or 
her  time  the  way  they  choose.  If  we  continue  to  use  time  in  this 
manner,  these  hearings  will  be  not  only  painful,  but  long.  I  have 
to  tell  you  that  they  will  continue,  so  it  is  a  cooperative  effort  that 
we  are  going  to  need  to  move  through.  If  we  don't  get  the  coopera- 
tion, and  we  get  the  kind  of  examination  that  in  many  cases  won- 
ders as  to  how  many  institutions  and  what  percent,  et  cetera,  we 
are  going  to  be  here  that  much  longer.  So  I  just  mention  it  to  you. 

Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Sarbanes.  Mr.  Chairman 

The  Chairman.  I  did  that  on  my  time.  When  you're  on  your  time, 
you  can  make  your  observations,  Senator. 

Senator  Shelby.  Ms.  Black,  this  investigative  report  we've  been 
talking  about  that  came  from  RTC,  you  and  Mr.  Switzer  both  con- 
tributed to  this  investigative  report;  is  that  right? 

Ms.  Black.  Yes,  we  did. 

Mr.  Switzer.  Yes,  that's  right. 

Senator  Shelby.  This  report  was  dated  August  3,  1995;  correct? 

Ms.  Black.  Correct. 

Senator  Shelby.  Just  on  a  time  sequence  basis,  do  you  recall 
when  the  billing  records  that  we've  been  discussing,  Mrs.  Clinton's 
part  of  the  Rose  Law  Firm  billing  records  were  discovered  at  the 
White  House,  was  it  before  or  after  August  3? 

Ms.  Black.  You're  referring  to  Ms.  Ruber's  testimony? 

Senator  Shelby.  Huber,  that's  right. 

Ms.  Black.  As  to  when  she  first  saw  them  on  the  table?  I  believe 
she  said  it  was  the  first  or  second  weekend  in  August. 

Senator  Shelby.  Right  after  this  came  out,  those  records  just 
happened  to  reappear  at  the  White  House  as  far  as  the  time  se- 
quence. It  was  after  August  3,  wasn't  it? 

Ms.  Black.  I  believe  that  was  her  testimony. 

Senator  Shelby.  Both  of  you,  as  investigators,  hope  you  have  all 
facts  that  you  can  put  together  to  help  make  a  clearer,  more  defini- 
tive report,  would  you  not? 

Ms.  Black.  Of  course,  you  try  to  get  all  the  facts  you  can. 
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Senator  Shelby.  Sure.  So  if  you  didn't  have  the  billing  records, 
they  were  not  available  until  after  this  report  came  out,  you  could 
not  make  a  complete  report,  could  you? 

Ms.  Black.  Our  report  was  as  complete  as  it  could  be  at  that 
time. 

Senator  SHELBY.  It  was  as  complete  as  you  could  get  the  infor- 
mation at  that  time  to  make  it;  is  that  correct? 

Ms.  Black.  That  is  correct. 

Senator  Shelby.  You  mentioned  a  minute  ago  that  in  light  of  the 
billing  records  and  other  things,  that  the  FDIC,  which  is  successor 
in  interest  to  the  RTC,  is  reevaluating  this  report? 

Ms.  Black.  We  were  asked  to  review 

Senator  Shelby.  Review  or 

Ms.  Black  [continuing].  The  billing  records  ourselves  to  deter- 
mine what  impact  it  would  have.  We  are  doing  that. 

My  understanding  is  that  Pillsbury  Madison,  which  is  FDIC's 
outside  counsel  in  that  matter,  is  also  reevaluating  it  at  this  time. 

Senator  Shelby.  As  an  investigator,  when  you  find  some  infor- 
mation, oftentimes  it  leads  to  other  information  that  maybe  you 
would  need  to  shed  light  on  a  subject? 

Ms.  Black.  Yes,  sir. 

Mr.  SwiTZER.  Yes. 

Senator  Shelby.  Does  the  timeliness  of  your  report,  August  3rd 
and  then  the  timeliness  of  finding  the  billing  records  at  the  White 
House  bother  you  at  all,  as  far  as  a  correlation  of  the  reports?  Does 
it  cause  you  to  think  well,  where  were  these  records  when  we  need- 
ed them  or  when  we  would  have  had  them 

Ms.  Black.  I  was  very  curious  about  what  they  had  in  them. 

Senator  Shelby.  Mr.  Switzer,  were  you  very  curious  about  those 
records  appearing  at  the  White  House  just  a  few  days  after  this  in- 
vestigative report  was  issued  which  you  say 

Mr.  Switzer.  I  have  really  never  put  when  they  were  exactly — 
when  they  were  reportedly  initially  found  together.  I  focused  on 
when  they  surfaced  in  January. 

Senator  Shelby.  If  there's  testimony  by  the  woman  who  found 
them  that  it  was  in  the  first  part  of  August 

Mr.  Switzer.  Yes,  I  understand  that  now.  I  had  never  put  that 
together. 

Senator  Shelby.  But  if  that  were  true,  would  that  make 

Mr.  Switzer.  Curious  would  be  the  term. 

Senator  SHELBY.  You  would  become  very  curious  as  an  investiga- 
tor, would  you  not? 

Mr.  Switzer.  Yes,  sir. 

Senator  Shelby.  Would  you  want  to  open  up  this  report  and  say 
where  do  we  go  from  here  with  new  information? 

Mr.  Switzer.  That  is,  of  course,  what  we  in  essence  have  done. 

Senator  Shelby.  Just  common  sense,  isn't  it? 

Mr.  Switzer.  Yes,  sir. 

Senator  Shelby.  Doesn't  information  act  as  a  road  map  where 
any  investigation  goes  or  finally  leads? 

Ms.  Black.  Sure. 

Senator  Shelby.  A  little  here  and  a  little  there  leads  to  a  certain 
place? 

Ms.  Black.  Yes. 
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Senator  Shelby.  If  you  were  aware  at  the  time  of  your  initial  in- 
vestigation, which  you  say  is  incomplete  and  obviously,  it  is,  Mrs. 
Clinton  had  14  telephone  conversations  with  Seth  Ward  regarding 
the  IDC  matter,  would  that  have  been  relevant  to  your  investiga- 
tion possibly? 

Ms.  Black.  Possibly.  It  would  have  been  a  fact  that  we  would 
have  reported. 

Senator  Shelby.  Same  with  you,  Mr.  Switzer? 

Mr.  Switzer.  Yes,  sir. 

Senator  Shelby.  If  you  were  aware,  both  of  you,  that  Mrs,  Clin- 
ton as  a  lawyer  with  the  law  firm  had  drafted  the  option  between 
James  McDougal  and  Seth  Ward,  would  you  think  that  might  per- 
haps be  relevant  to  your  investigation? 

Mr.  Switzer.  Yes,  sir.  It  would  have  been. 

Senator  Shelby.  Why,  Mr.  Switzer? 

Mr.  Switzer.  As  I  recall,  we  were  operating  somewhat  under  the 
impression  that  Webster  Hubbell  was  the  billing  partner,  and  this 
would  have  indicated  obviously  a  varying  involvement  by  Mrs. 
Clinton. 

Senator  Shelby.  Did  the  RTC,  to  either  one  of  your  knowledge, 
attempt  to  gain  access  to  these  billing  records  before  issuing  this 
report? 

Ms.  Black.  We  had  issued  a  subpoena  on  March  15  which  would 
have 

Senator  Shelby.  March  15,  1995? 

Ms.  Black.  No,  sir,  1994. 

Senator  Shelby.  1994  for  the  records? 

Ms.  Black.  For  the  records — some  of  which  were  produced.  Some 
were  clearly  covered,  yes,  all  the  invoices. 

Senator  Shelby.  To  whom  did  you  issue  this  subpoena  to? 

Ms.  Black.  The  Rose  Law  Firm,  and  they  indicated  they  did  not 
have  these  records,  and  they  still  indicate  that. 

Senator  Shelby.  Did  you  issue  a  subpoena  to  the  President  or 
his  wife  regarding  these  records? 

Ms.  Black.  No,  sir. 

Senator  Shelby.  And  did  you  issue  a  subpoena  to  anyone  at  the 
White  House? 

Ms.  Black.  No,  sir. 

Mr.  Switzer.  No. 

Ms.  Black.  We  had  no  indication  that  records  at  that  time  might 
be  in  the  White  House. 

Senator  Shelby.  Did  you  have  any  idea  where  these  records 
might  be? 

Ms.  Black.  No,  sir.  We  thought  they  had  been  destroyed. 

Senator  Shelby.  You  thought  they  had  been  destroyed.  Did  you 
know  if  the  RTC  has  issued  a  subpoena  to  the  Clintons  for  these 
records  now  or  if  they  did? 

Ms.  Black.  My  understanding  was  that  they  did.  I  have  not  re- 
viewed that  subpoena  and  I  do  not  know  exactly  what  it  says  and 
exactly  what  it  might  cover,  sir. 

Senator  Shelby.  Did  the  billing  records  that  you  have  been  made 
aware  of  indicate  greater  representation  and  involvement  in  the 
Madison  matters  by  Mrs.  Clinton  than  previously  found  in  this  re- 
port? 
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Ms.  Black.  Yes,  sir. 

Mr.  SwiTZER.  Yes,  sir. 

Senator  Shelby.  Is  that  right,  Mr.  Switzer? 

Mr.  Switzer.  Yes,  sir. 

Senator  Shelby.  Did  the  RTC  attempt  to  gain  access  to  these 
bilUng  records  before  issuing  this  report?  You've  already  said  yes. 
That  was  in  March  1994? 

Ms.  Black.  Yes,  sir. 

Senator  Shelby.  Has  the  RTC  entered  into  a  tolUng  agreement 
with  the  law  firm  since  the  discovery  of  these  billing  records? 

Ms.  Black.  My  understanding  is  they  have,  sir. 

Senator  Shelby.  I  have  a  copy  of  the  tolling  agreement.  Would 
you  say  basically  what  a  tolling  agreement  is  to  the  public? 

Ms.  Black.  A  tolling  agreement  is  an  agreement  between  two 
parties  to,  if  you  will,  extend  the  statute  of  limitation  that  might 
be  applicable  to  a  given  matter. 

Senator  Shelby.  Mr.  Switzer,  what  was  your  basic  reaction  when 
you  first  learned,  sir,  that  the  billing  records  had  been  found,  dis- 
covered, stumbled  upon  in  the  book  room  of  the  White  House  after 
this  report  which  you  worked  on  was  issued? 

Mr.  Switzer.  I  guess  it  was  more  of  a  question  whether  that 
would  have  an  impact  on  our  report. 

Senator  Shelby.  Ms.  Black  or  Mr.  Switzer,  would  the  fact  that 
a  law  firm  had  close  dealings,  personal  or  financial,  with  a  thrift 
or  the  savings  and  loan  that  it  was  seeking  recovery  from  on  behalf 
of  the  U.S.  Government  affect,  in  your  view,  the  law  firm's  rep- 
resentation? 

Ms.  Black.  The  issue  from  a  conflicts  perspective  is  could  it  af- 
fect, and  if  it  could  affect,  it  must — these  sorts  of  actual  or  poten- 
tial conflicts  must  be  disclosed  to  the  client  and  allow  the  client  to 
determine  whether  or  not  to  go  forward.  That  was  not  done. 

Senator  Shelby.  It  was  not  done  in  this  case,  was  it? 

Ms.  Black.  No,  sir. 

Senator  Shelby.  In  this  case,  the  Rose  Law  Firm  that's  in  Little 
Rock  represented  Mr.  McDougal  and  the  Madison  Savings  Bank;  is 
that  correct? 

Ms.  Black.  They  represented  Madison.  Madison  Guaranty  was 
their  client. 

Senator  Shelby.  Then  they  represented  the  RTC  in  trying  to  re- 
cover money  from  the  Madison  Savings  Bank  or  the  principals;  is 
that  correct? 

Ms.  Black.  They  did,  but  that  is  not  always  necessarily  a  con- 
flict. The  firm  is  required  to  indicate  to  the  RTC  what  it  did  do  and 
let  the  RTC  determine  whether  it's  got  a  conflict  or  not. 

Senator  Shelby.  After  disclosure? 

Ms.  Black.  Sure. 

Senator  Shelby.  In  this  case,  do  you,  Ms.  Black  or  Mr.  Switzer, 
recall  what  the  Rose  Law  Firm  disclosed  to  you  about  any  possible 
conflicts  of  interest  between  representing  the  RTC,  in  other  words, 
the  U.S.  Government,  the  taxpayers  and  their  prior  representation 
of  Madison  and  others? 

Ms.  Black.  According  to  the  statements  that  April  Breslaw  had 
given  to  us,  there  was  no  disclosure  of  the  prior  representation  by 
Madison  by  the  Rose  Law  Firm. 
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According — and  she  indicated  when  she  found  out  about  it,  she 
found  out  about  it 

Senator  Shelby.  Is  this  an  ethical  problem,  a  conflict  of  interest? 

Ms.  Black.  That  is  the  issue,  yes,  sir. 

Senator  Shelby.  In  other  words,  if  you  have  a  conflict  of  interest, 
you  have  an  ethical  problem  in  representing  one  person  or  firm 
against  the  other;  is  that  right,  Mr.  Switzer? 

Mr.  Switzer.  You  can,  yes,  sir. 

Senator  Shelby.  As  an  investigator,  as  an  attorney  and  so  forth? 

Mr.  Switzer.  This  would  be  the  t5rpe  of  thing,  as  Ms.  Black  has 
indicated,  that  should  have  been  disclosed  to  the  RTC,  for  the  RTC 
lawyers  to  look  at  and  make  a  decision  as  to  whether  that  situation 
would  present  a  case  where  they  should  not  have  employed  Rose 
in  this  particular  case. 

Senator  Shelby.  Did  you  in  this  report  get  into  that  aspect  of  a 
conflict  of  interest  or  possible  conflict  of  interest  in  the  Rose  Law 
Firm? 

Ms.  Black.  To  a  degree  we  did.  We  discussed  the  applicable 
rules. 

Senator  Shelby.  To  what  degree,  Ms.  Black? 

Ms.  Black.  We  reported  the  facts  and  we  issued  the  report  to  the 
RTC  for  its  consideration  and  action  as  might  be  appropriate. 

Senator  Shelby.  Were  the  facts  here  that  the  Rose  Law  Firm  did 
not  disclose  to  RTC  that  they  had  a  possible  conflict  of  interest? 

Ms.  Black.  Yes,  sir. 

Senator  Shelby.  Is  that  the  facts,  Mr.  Switzer?  Is  that  the  fact? 

Mr.  Switzer.  Yes,  sir,  it  is. 

Senator  Shelby.  I  believe  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  DODD.  I  will  yield  to  my  colleague  from  Massachusetts. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Ms.  Black,  the  RTC  IG  report  found  that  Rose 
had  failed  to  disclose  some  actual  or  potential  conflicts  of  interest; 
is  that  correct? 

Ms.  Black.  Yes,  sir. 

Senator  Kerry.  And  those  were  clearly  articulated  in  the  report 
which  ultimately  upon  which  the  RTC  made  a  judgment  on 
through  its  outside  counsel,  Pillsbury  Madison  &  Sutro;  correct? 

Ms.  Black.  Its  outside  counsel  opined  on  that.  The  group  within 
the  RTC,  the  outside  counsel  conflict  committee,  also  looked  at  it. 

Senator  Kerry.  So  the  internal  committee  and  the  outside  com- 
mittee both  reviewed  and  made  an  assessment  of  what  was  the 
basis  for  any  judgment  about  an  actual  or  potential  conflict  of  in- 
terest? 

Ms.  Black.  Yes. 

Senator  Kerry.  You  now  have  had  a  chance  to  review  these  bill- 
ing records;  correct? 

Ms.  Black.  Yes. 

Senator  Kerry.  Fm  just  asking  you  as  an  investigator — what  is 
in  those  billing  records  that  sheds  new  light  on  the  assessments 
previously  made  by  these  two  parties,  internal  and  external,  about 
conflict  of  interest? 
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Ms.  Black.  I  think  the  continuing  involvement,  the  extent  of  the 
involvement  in  the  IDC  transaction  itself  is  of  some  import. 

Senator  Kerry.  In  what  sense?  Can  you  be  a  little  more  detailed 
on  that? 

Ms.  Black.  Yes.  The  involvement  by  the  Rose  Law  Firm  in  draft- 
ing the  May  1st  option  agreement  which  itself  became  a  critical 
piece  of  evidence  in  the  Ward  v.  Madison  trial  is  a  very  salient  fact. 
That  again  is  because  one,  RTC  was  in  litigation.  The  Ward  v. 
Madison  litigation  predated  RTC's  intervention.  A  judgment  was 
rendered  against  Madison  in  August  1988. 

RTC  intervened,  or  the  Federal  Grovernment  intervened  in  Feb- 
ruary, I  believe,  1989,  and  RTC  ultimately  took  over  the  lawsuit 
and  tried  to  reopen  the  trial.  The  RTC  did  prosecute  an  appeal  on 
it.  The  lawsuit  was  quite  active  until  the  middle  of  1993,  I  believe, 
at  which  time  it  was  settled. 

Senator  Kerry.  Was  a  judgment  made  about  the  relationship 
with  Seth  Ward  in  the  context  of  the  RTC  IG  report? 

Ms.  Black.  We  did  not  make  any  judgments.  We  just  reported 
the  facts  that  we  found. 

Senator  KERRY.  I  mean  the  internal  assessment  and  the  Pills- 
bury  assessment  came  up  with  a  judgment;  correct? 

Ms.  Black.  Yes. 

Senator  Kerry.  Was  there  a  judgment  there  with  respect  to  the 
Seth  Ward  association? 

Ms.  Black.  I  believe,  and  again  they  did  not  have  these  billing 
records  either,  so  for  whatever  impact  that  would  have  on  their 
judgment.  I  believe  they  found  that  the  Rose  Law  Firm — or  Pills- 
bury  said  that  the  Rose  Law  Firm  had  represented  Seth  Ward.  I 
think  that's  what  they  found. 

Senator  Kerry.  Correct.  So  they  were  aware  of  it? 

Ms.  Black.  Yes,  they  were. 

Senator  Kerry,  This  merely  confirms  what  they  were  aware  of? 

Ms.  Black.  Sir,  I  think  the  May  1st  document  is  an  entirely  new 
aspect.  It  indicates  specific  involvement  in  an  ongoing  case  that  the 
RTC  was  not  aware  of.  I  might  add  that  the  RTC  had  expressed 
specific  concern  about  that  particular  case  and  had  sought  assur- 
£inces  that  there  was  no  involvement. 

Senator  Kerry.  OK.  What's  the  other  aspect? 

Ms.  Black.  The  other 

Senator  Kerry.  Again,  in  your  judgment. 

Ms.  Black.  We  would  have  reported  all  of  the  details,  because 
those  sorts  of  details  are  important  to  the  people  making  judgment. 
So  just  in  a  general  sense,  there  is  a  lot  more  detail  here  than  we 
knew. 

One  of  the  things  we  did  as  a  result  of  our  investigation  was  that 
we  asked  that  our  report  be  referred  to  Pillsbury  for  consideration 
in  connection  with  their  review  of  potential  liability  by  the  Rose 
Law  Firm,  because  we  thought  that  there  was  relevant  information 
in  there.  Although  we  had  not  gathered  it  for  that  purpose,  the  in- 
formation in  there  was  also  relevant  to  that.  From  that  perspective, 
the  information  concerning  the  degree  of  knowledge  of  the  6  per- 
cent limitation  is  relevant  and  it's  relevant  to  Pillsburys  analysis. 
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Senator  Kerry.  Just  so  I  understand  it  on  the  6  percent  issue, 
was  that  as  to  whether  or  not  a  presumption  was  made  by  Pills- 
bury  Madison  &  Sutro  with  respect  to  knowledge  of  the  6  percent? 

Ms.  Black.  They  made  the  presumption  only  with  regard  to  Mr. 
Massey,  sir,  and  the  fact  that  it  was  at  that  level  was  of  some  im- 
portance to  them.  I  do  not  know  that  this  information  would 
change  their  analysis.  I'm  simply  saying  that  it's  something  that 
we  would  report  to  them  and  let  them  determine  that. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  If  I  could,  just  on  that  point,  page  74  of  the  Pills- 
bury  report — do  you  have  a  copy  of  that  in  front  of  you? 

Ms.  Black.  No,  sir,  I  do  not. 

Senator  Dodd.  Could  we  get  a  copy,  Mr.  Chairman? 

Senator  Kerry.  That's  where  I  was  going. 

Senator  DODD.  I  want  to  reference  just  the  top  of  that  page  74 
while  they're  bringing  it  down  to  you.  The  report  says  nevertheless, 
counsel  for  the  Rose  Law  Firm  has  confirmed  that  this  document 
was  created  at  the  Rose  Law  Firm  and  bears  word  processing 
markings  indicating  that  it  was  created  by  or  for  Mrs.  Clinton,  par- 
ticularly the  small  letter  "g"  on  the  option  stands  for  Mrs.  Clinton. 

Ms.  Black.  Yes,  sir. 

Senator  DODD.  Then  you  go  to  page  75,  one  of  the  options  is  the 
assumption  that  in  fact  what  the  billing  documents  ultimately 
show,  they  made  that  assumption  in  drawing  the  report.  I'm  sorry, 
I  apologize  to  my  colleague. 

Senator  Kerry.  No,  this  is  a  good  point. 

Ms.  Black.  On  that  option  agreement,  yes,  sir,  they  did  make 
that  assumption.  They  expressly  stated  that  they  were  holding  the 
report  open  because  they  needed  to  look  at  that  further,  and  that, 
as  I  understand  it,  was  the  whole  basis  underl3dng  the  tolling 
agreement.  The  report  expressly  says  that  it's  being  held  open  for 
that  reason. 

Senator  Kerry.  The  recently  discovered  time  records  did  not 
change  their  conclusion  because  they  made  the  assumption  in  the 
first  place.  I  mean,  that's  the  point.  In  other  words,  you're  trying 
to  assert  that  this  somehow  sheds  a  new  light  on  which  a  new 
judgment  should  be  made,  and  what  I'm  suggesting  is  that  the  re- 
port makes  it  clear  that  they  made  the  assessment  based  on  a  pre- 
sumption that  is  confirmed  by  the  billing  records.  There's  nothing 
new  because  their  presumption  was  proven  correctly.  So  I  don't  see 
how  that  truly  affects  this. 

Ms.  Black.  This  report  is  an  analysis  of  the  potential  liability  of 
the  Rose  Law  Firm.  There  was  a  separate  report  on  conflicts  which 
I  do  not  believe  did  address  that. 

Senator  Kerry.  OK.  So  we  should  see  whether  or  not  in  their 
judgment  they  separate  the  two  or  whether  they  don't? 

Ms.  Black.  Yes. 

Senator  Kerry.  OK.  I  yield  back  my  time. 

Senator  Sarbanes.  Why  would  you  be  doing  the  conflict  analysis 
if  it  wasn't  related  to  liability?  Wasn't  that  the  purpose  of  the  con- 
flict analysis? 

Ms.  Black.  Only  in  part,  sir.  We  were  doing  a  conflicts  analysis 
to  see  if  there  was  an  underlying  problem  with  Rose  representing 
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the  RTC  in  this  matter  at  all.  Whether,  in  short,  RTC  rules  were 
violated. 

Senator  Sarbanes.  For  purposes  of  liability,  for  making  a  liabil- 
ity a 

Ms.  Black.  Not  necessarily. 

Senator  Sarbanes.  For  making  a  liability  assertion? 

Ms.  Black.  No,  sir,  not  necessarily.  That  could  be  related  to  a 
liability  assertion.  But  as  IG's,  we  often  look  at  transactions,  oper- 
ations within  the  agency  and  with  its  contractors  just  to  determine 
if  our  own  internal  rules  have  been  followed  and  our  own  require- 
ments have  been  followed;  and  that  was  a  big  part  of  this.  Much 
more  so  than  liability,  from  our  perspective. 

Mr.  SwiTZER.  That's  what  we  were  requested  to  look  at.  Senator. 
By  the  then-deputy  CEO.  There  had  been  an  internal  report  per- 
formed by  another  office  within  the  RTC  that  suggested  there  was 
a  problem  between  Rose  and  Frost,  and  we  were  asked  to  review 
that  matter  as  well  as  any  other  potential  conflicts,  as  well  as  re- 
view all  of  their  billings. 

Senator  Sarbanes.  A  problem  that  would  lead  to  the  assertion 
of  liability  against  Rose? 

Mr.  SwiTZER.  No,  sir.  It  would  go  back  to  what  Ms.  Black  was 
saying,  a  problem  with  respect  to  a  potential  conflict  and  whether 
they  had  been  engaged  under  the  proper  rules — "they"  being  the 
Rose  Law  Firm,  the  rules  and  regulations  of  the  RTC. 

Senator  Sarbanes.  You  mean  your  administrative  procedures? 

Mr.  SwiTZER.  Yes,  sir. 

Senator  SARBANES.  But  not  a  liability  on  the  part  of  Rose? 

Mr.  SwiTZER.  That  was  not  what  we  were  initially  looking  for, 
no,  sir.  As  Ms.  Black  pointed  out,  this  is  just  information  for  others 
to  consider  in  their  process. 

The  Chairman.  We're  going  to  take  a  5-minute  break. 

[Recess.] 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  FAIRCLOTH.  Thank  you,  Mr.  Chairman. 

Ms.  Black,  according  to  the  testimony  that  you  gave  over  in  the 
House,  you  had  no  evidence  Mrs.  Clinton  did  work  on  this  Castle 
Grande;  isn't  that  right? 

Ms.  Black.  That  was  what  I  testified  to  in  the  House,  except  for 
the  water  and  sewer  and  the  wet/dry  issue.  We  knew  she  had  some 
involvement  with  that,  but  that  was  very  narrow. 

Senator  FAIRCLOTH.  In  Mrs.  Clinton's  answer  to  the  RTC  interro- 
gation on  February  4,  1994,  which  was  under  oath,  Mrs.  Clinton 
answered  question  number  29  on  page  73. 

This  is  why  I  assume  these  documents  are  here. 

I  don't  believe  I  knew  anything  about  any  of  these  real  estate  parcels  and  projects, 
except  I  think  I  was  generally  aware  at  some  point  that  Mr.  McDougal  was  involved 
in  some  ventures  which  involved  a  real  estate  project  on  the  island  of  Campobello. 
I  have  no  specific  knowledge  about  this. 

So  from  these  answers,  you  assumed  that  Mrs.  Clinton  had  done 
no  work  on  Castle  Grande? 
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Ms.  Black.  From  answers  that  she  gave  to  questions  and  from 
the  records  available  to  us,  we  saw  no  involvement  at  that  time, 
and  that's  why  I  answered  the  question  the  way  I  did. 

Senator  Faircloth.  Mr.  Chairman,  if  I  may,  I  want  to  play  a 
VCR  tape  on  some  answers  Mrs.  Clinton  gave  on  ABC  News. 

The  Chairman.  If  you  have  no  sound,  you  can't  very  well  play 
the  tape.  See  if  the  technicians  can  repair  that?  Senator,  continue 
and  we  can  come  back,  if  you  want,  to  try  to  make  your  point. 

Senator  Faircloth.  Yes,  Ms.  Black,  I  guess  the  question  is,  was 
it  an  accident  that  these  records  appeared  days  after  the  statute 
of  limitation  expired  for  the  Clintons?  Reviewing  the  records,  if  you 
had  them  before  December  31,  1995,  would  you  have  recommended 
that  a  tolling  agreement  be  reached  with  Mrs.  Clinton? 

Ms.  Black.  Sir,  we  would  have  just  reported  the  facts  and  al- 
lowed the  RTC  legal  division  to  take  whatever  action  it  deemed  ap- 
propriate. 

Senator  Faircloth.  You've  testified  that  this  option  was  central 
to  the  Ward/McDougal  transaction.  What  troubles  me  is  how  did 
Mrs.  Clinton,  who  apparently  represented  both  the  seller  and  the 
buyer  in  this  option  deal — isn't  that  a  conflict  of  interest  in  most 
any  law  firm? 

Ms.  Black.  I  don't  know  that  she  represented  both  the  seller  and 
the  buyer.  All  I  know  is  that  she  drafted  the  agreement  and  billed 
Madison  for  it. 

Senator  Faircloth.  Let  me  ask  you,  to  get  to  the  core  of  this 
thing.  Is  it  not  reasonable  that  any  lawyer,  and  certainly  one  that 
some  people  have  classified  at  one  point  as  one  of  the  100  smartest 
lawyers  in  the  country,  could  fiddle  with  this  sham  deal,  these  real 
estate  options  going  back  and  forth,  and  not  know  that  they  were 
fake  and  sham  deals?  How  could  the  smartest  lawyer  in  the  coun- 
try, as  she  has  been  classified,  go  at  this  stuff  like  a  blind  horse 
to  the  battle,  blinded  and  deafened,  neither  seeing  the  fire  nor 
hearing  the  cannon,  just  go  into  it?  Do  you  think  that's  reasonable? 

Ms.  Black.  Sir,  we're  a  factfinding  entity.  That's  really  all  we  do. 

Senator  FAIRCLOTH.  If  you  had  been  the  lawyer  in  Hillary's  posi- 
tion, do  you  not  think  you  would  have  suspected? 

Ms.  Black.  I'm  not  a  real  estate  lawyer,  sir.  Again,  I'm  a  finder 
of  fact  here,  presenter  of  fact  here.  I'm  not  comfortable  with  draw- 
ing conclusions  or  speculating. 

Senator  Faircloth.  All  right.  Did  we  get  the  tape  to  work? 

The  Chairman.  Senator,  they  tell  me  that  they  haven't  been  able 
to  work  that  out.  May  I  suggest,  until  they  are  able  to  repair  the 
problem,  that  you  withhold  from  that  line  of  questioning. 

Senator  Faircloth.  All  right.  I  really  have  no  other  questions. 
It  is  just  inconceivable  to  me  that  this  could  have  gone  on  and  on 
with  these  sham  deals  and  that  smart  a  lawyer  not  realized  what 
they  were. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Senator  Moseley-Braun.  Mr.  Chairman 

The  Chairman.  Senator  Moseley-Braun. 
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OPENING  COMMENT  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Mr.  Chairman,  before  the  next  ques- 
tioner continues,  I  would  ask  the  Chair  that  in  the  interest  of  the 
decorum  of  these  proceedings,  that  the  President  and  First  Lady  be 
called  and  accorded  the  regard  and  respect  due  their  offices  and 
called  by  their  full  names  and  not  by  colloquial  or  familiar  names 
in  this  hearing. 

The  Chairman.  That  is  a  good  point.  I  don't  think  the  Senator 
meant  any  disrespect  by  it,  but  we'll  note  that.  I  think  we  should 
proceed  along  those  lines,  Senator 

Senator  Moseley-Braun.  Thank  you. 

Mr.  GlUFFRA.  Could  we  put  up  on  the  Elmo  the  December  29, 
1995  letter  that  was  sent  by  William  Collishaw,  General  Counsel 
of  the  RTC,  to  James  Neal,  who  is  Executive  Director  of  the  Arkan- 
sas Supreme  Court  Committee  on  Professional  Conduct. 

Ms.  Black,  are  you  aware  of  this  letter  which  refers  to  the  Arkan- 
sas Supreme  Court  Committee  on  Professional  Conduct  for  possible 
investigation,  whether  the  Rose  Law  Firm  had  conflicts  of  interest 
with  regard  to  its  representation  of  the  RTC? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  If  I  could  just  read  from  the  third  paragraph  of  the 
letter.  It's  based  on  your  report,  am  I  correct,  this  referral? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  It  says: 

We  believe  that  the  report  provides  a  sufficient  indication  of  the  existence  of 
possible  undisclosed  conflicts  of  interest  by  the  Rose  Law  Firm  such  that  it  raises 
concerns  about  the  Rose  Law  Firm's  compliance  with  the  Arkansas  Rules  of  Profes- 
sional Conduct.  We,  therefore,  are  referring  this  matter  to  your  Committee  for  fur- 
ther consideration  and  any  action  you  deem  appropriate. 

Now,  you  are  aware  of  this  referral? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  And  did  you  participate  in  the  decision  to  make  the 
referral? 

Ms.  Black.  That  decision  was  made  by  the  General  Counsel's  Of- 
fice, sir,  not  our  office. 

Mr.  SwiTZER.  Sir,  in  the  letter  that  transmitted  out  report  to  the 
Acting  CEO,  we  did  suggest  that  this  be  considered. 

Mr.  GlUFFRA.  Why  did  you  suggest  to  the  Acting  CEO  that  con- 
sideration be  given  to  a  referral  to  the  Arkansas  Supreme  Court 
Committee  on  Professional  Conduct? 

Mr.  SwiTZER.  Because  of  the  potential  which  existed.  I  think  Ms. 
Black  could  answer  that  better. 

Mr.  GlUFFRA.  Set  forth  in  your  report. 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Could  you  again  describe  briefly  what  the  basis 
was  for  this  referral  to  the  Arkansas  Supreme  Court? 

Senator  Sarbanes.  The  Arkansas  who? 

Mr.  GlUFFRA.  The  Arkansas  Supreme  Court  Committee  on  Pro- 
fessional Conduct. 

Ms.  Black.  Our  report  disclosed  I  believe  seven  instances,  Madi- 
son was  one  of  them,  in  which  we  believed  that  we  had  evidence 
of  possible  or  actual  conflicts  of  interest.  We  referred  that  to  the 
RTC,  asked  that  they  among  other  things  consider  referral  to  the 
appropriate  authorities. 
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Mr.  GlUFFRA.  Ms.  Black,  am  I  correct  that  on  March  2,  1994,  Mr. 
Ryan  asked  the  RTC  IG  to  investigate  the  substance  of  a  report 
that  had  been  issued  by  the  RTC  Office  of  Contractor  Oversight 
and  Surveillance? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Could  you  just  briefly  describe  the  report  issued  by 
the  RTC  Office  of  Contractor  Oversight  and  Surveillance  stated? 

Mr.  SwiTZER.  It  got  to  the  issue  of  a  conflict  or  potential  conflict 
with  respect  to  the  Frost  litigation. 

Mr.  GlUFFRA.  Mr.  Ryan  asked  your  offices  to  go  and  do  a  further 
investigation  of  that  matter;  correct? 

Mr.  SwiTZER.  Yes,  sir,  he  did. 

Mr.  GlUFFRA.  You  commenced  your  investigation,  I  believe  it  was 
on  March  2;  correct? 

Mr.  SwiTZER.  It  would  have  been  immediate  upon  receiving  that 
request. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  the  March  1,  1994 
memos  from  Harold  Ickes,  the  Deputy  Chief  of  Staff  at  the  White 
House,  to  the  First  Lady,  and  I  will  just  read  the  first  paragraph. 

Attached  is  a  copy  of  W.  Neil  Eggleston's  28  February  1994  memorandum  to  me 
regarding  certain  issues  involving  the  RTC  and  the  Rose  Law  Firm  ["Rose"].  At- 
tached to  that  memo  are  copies  of  the  FDIC  report  dated  17  February  1994,  con- 
cerning possible  conflicts  of  interest  regarding  Rose's  representation  of  the  FDIC 
against  Madison  Guaranty,  and  the  RTC's  8  February  1994  report  concerning  the 
same  subject. 

This  February  8,  1994  report  would  be  the  report  of  the  Office 
of  Contractor  Oversight  and  Surveillance;  correct? 

Ms.  Black.  No,  sir,  the  FDIC 

Mr.  GlUFFRA.  No,  the  RTC  February  8,  1994  report. 

Ms.  Black.  I'm  having  a  hard  time  following  it.  There  were  two 
reports,  the  RTC  report  and  then  a  separate  FDIC  report. 

Mr.  GlUFFRA.  Your  investigation  was  based  on  looking  into  what 
the  RTC  report  had  found? 

Ms.  Black.  We  ended  up  looking  into  both  because  the  FDIC  ini- 
tially retained  the  Rose  Law  Firm.  The  RTC  then  was  successor  in 
interest  to  that,  so  both  were  related. 

The  Chairman.  You  will  have  an  opportunity  to  explore  that  in 
depth. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  DODD.  Just  briefly,  because  I  see  my  colleagues  are  here. 
I  want  to  go  over  a  couple  of  points,  if  I  may,  and  then  maybe  I 
will  turn  to  Mr.  Ben-Veniste.  I  understand  the  Rose  Law  Firm, 
with  regard  to  Madison,  represented  the  RTC  in  one  matter?  Are 
you  familiar  with  that? 

Ms.  Black.  The  Frost  litigation,  yes,  sir. 

Senator  Dodd.  The  Frost  case.  How  would  you  characterize  how 
the  Rose  Law  Firm  handled  that  case,  the  final  outcome?  Was  it 
considered  a  good  outcome  by  RTC  standards? 

Ms.  Black.  I  have  not  reviewed  that.  My  understanding  is  that 
Pillsbury  Madison  looked  at  that  and  I  would  defer  to  them. 

Senator  Dodd.  How  about  you,  Mr.  Switzer? 
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Mr.  SwiTZER.  I  would  say  the  same  thing,  sir.  I  think  this  has 
been  explored  before  in  a  sense  of  whether  we  got  a  good  deal  or 
not.  I  want  to  say,  I  believe  the  RTC  decided  that  they  had. 

Senator  DODD.  They  had  done  a  good  job? 

Mr.  SwiTZER.  That  they  had  reached  a  settlement  that  they  con- 
sidered acceptable  because  the  RTC  accepted  it. 

Senator  DODD.  Well,  do  you  remember  what  the  amount  of 
claims  were  they  were  talking  about? 

Mr.  SwiTZER.  No,  sir,  I  do  not. 

Senator  DODD.  Well,  as  I  recall,  and  counsel  can  correct  me,  was 
it  in  the  neighborhood  of  a  $1.8  million? 

Mr.  GlUFFRA.  I  think  it  was  about  $1  million,  sir. 

Senator  DoDD.  It  was  settled  for  that.  So  roughly  a  pretty  good 
outcome  is  what  at  least  we've  determined  or  heard  before,  but  you 
don't  have  an  opinion  on  that? 

Mr.  SwiTZER.  I  do  not,  no,  sir. 

Senator  DODD.  The  reason  I  raise  that  obviously  is  because  the 
whole  issue  of  the  conflict  goes  to  the  very  essence  and  the  question 
as  to  whether  or  not  in  fact  the  decision  to  hire  the  Rose  Law  Firm 
to  represent  the  taxpayers  in  that  matter  in  the  Frost  case  would 
have  been  adversely  affected  as  a  result  of  a  prior  relationship. 

Based  on  the  outcome  of  the  one  case  that  they  handled,  suing 
the  accountants  in  the  Madison  case,  the  outcome  was  a  good  out- 
come. Doesn't  that  go  to  the  very  heart  of  the  question  of  whether 
or  not  the  potential  conflict  produced  any  adverse  results? 

Ms.  Black.  I  believe  the  Pillsbury  report  addressed  the  question 
of  whether  they  felt  the  settlement  was  reasonable  and  answered 
in  the  affirmative.  What  we  looked  at  was  whether  the  Rose  Law 
Firm  had  complied  with  the  conflicts  procedures  and  requirements 
that  are  in  force  within  the  RTC. 

Senator  DoDD.  I  understand  that.  But  you  understand  from  our 
point  here  looking  at  this,  obviously  the  big  question  would  be  not 
only  from  an  ethical  standpoint  but  broader  than  that.  If  in  fact 
there  had  been  some  agreement  struck  here  that  was  not  in  the 
best  interest  of  the  taxpayers,  that  in  fact  had  not  done  a  good  job 
and  in  fact  that  potential  conflict  had  somehow  colored  the  settle- 
ment; that  would  certainly  lend  credence  to  the  implications  of  the 
potential  conflict.  Do  you  understand  my  point? 

Ms.  Black.  I  understand  it.  I  don't  voice  an  opinion  on  it,  al- 
though I  would  like  to  note  at  this  point  that  Mr.  Ben-Veniste  ear- 
lier asked  me  a  question  which  I  misunderstood.  When  he  asked — 
he  asked  about  what  effect  records  were  having  on  some  of  the 
Pillsbury  reports,  and  I  answered  that  my  understanding  was  that 
it  had  been  reopened.  Mr.  Ben-Veniste,  I  believe,  was  referring  to 
the  Frost  report,  and  my  answer  responded  to  the  other  Pillsbury 
report  concerning  Rose's  liability — that  referenced  the  tolling  agree- 
ment and  so  forth.  I  have  no  knowledge  whether  the  Frost  issue 
has  been  reopened  at  all. 

Senator  DoDD.  OK.  Let  me  just  go  back  to  the  point  I  raised 
when  I  interrupted  my  colleague  from  Massachusetts,  you  recall  I 
asked  you  about  the  Pillsbury  report  and  the  May  1st  option.  As 
I  understand  what  we  had  here  is  the  law  firm  has  agreed  to  two 
extensions  to  the  statute  of  limitation  in  the  past.  In  December 
1995,  when  they  determined  that  the  letter  "g"  on  the  bottom  of 
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those  documents  referenced  Mrs.  Clinton,  that  they  at  that  point 
then  were  aware  of  the  existence  of  the  firm's  involvement  or  her 
involvement.  So  that  when  they  drew  that  conclusion  regarding  the 
May  1st  option,  they  did  so  with  the  awareness  and  knowledge  that 
in  fact  the  law  firm  and  specifically  Mrs.  Clinton  was  involved. 

Ms.  Black,  you  responded  by  saying  that  the  case  was  still  open 
in  a  sense.  But  that's  not  quite  the  case  if  in  fact  they  had  drawn 
the  conclusion  in  December,  prior  to  the  publication  of  the  report 
that  in  fact  the  law  firm  had  been  involved;  is  that  not  correct? 

Ms.  Black.  There  were  two  reports,  and  I  think  that's  what's 
causing  the  confusion,  sir.  I  don't  believe  that  option  agreement 
was  referenced  or  considered  with  regard  to,  if  you  will,  the  Frost 
report.  It  was  the  Frost  report  that — in  which  Pillsbury  addressed 
conflicts.  So  I  think  they  indicated  that  at  the  last  minute  they  had 
made  this  discovery  and  kept  one  report  open.  I  do  not  think  it  had 
anjdhing  to  do  with  the  other  report. 

Senator  Dodd.  Not  the  Rose  Law  Firm  report? 

Ms.  Black.  The  Rose  Law  Firm  report  is  the  one  that  is  open, 
sir.  It  is  the  Frost  report  that,  as  far  as  I  know,  is  closed.  I  do  not 
know  if  that  has  been  reopened. 

In  the  Frost  report 

Senator  DODD.  Let  me  turn  to  Counsel.  They  may  have  better  in- 
formation. 

Ms.  Black.  I  don't  have  the  report  before  me. 

Mr.  Ben-Veniste.  On  page  77  of  the  report  addressing  the  Rose 
Law  Firm,  they  concluded  that  they  knew  about  the  fact  that  Mrs. 
Clinton  had  been  involved  in  the  preparation  of  the  option  agree- 
ment. They  concluded  that  on  the  basis  of  that,  it  would  not  be  ap- 
propriate to  draw  any  adverse  inference  that  Mrs.  Clinton  knew 
how  the  deal  had  been  structured  or  knew  that  there  was  anything 
untoward  in  the  way  that  the  deal  had  been  structured  as  between 
McDougal  and  Ward.  You  will  agree  with  that?  Let  me  read  it  to 
you  and  see  if  it  refreshes  your  recollection. 

Ms.  Black.  It's  probably  best  to  refer  to  the  report. 

Mr.  Ben-Veniste.  Reading: 

The  only  solid  evidence  tying  the  Rose  Law  Firm  to  this  acquisition  is  evidence 
of  the  innocent  activity  of  participating  in  the  drafting  of  the  purchase  agreement. 
While  some  evidence  suggests  that  Hubbell  could  have  had  a  role  in  the  drafting 
of  September  24,  1985  letter  between  McDougal  and  Ward,  nothing  proves  he  did, 
much  less  that  he  did  so  knowing  it  to  be  wrong.  Similarly,  while  Mrs.  Clinton 
seems  to  have  had  some  role  in  drafting  the  May  1,  1986  option,  nothing  proves  she 
did  so  knowing  it  to  be  wrong  and  the  theories  that  tie  this  option  to  wrongdoing 
or  to  the  straw-man  arrangement  are  strained  at  best. 

That  is  the  reference 

Ms.  Black.  That  is  what  the  report  says. 

Mr.  Ben-Veniste.  Let  me  go  back  a  step  in  connection  with  the 
hiring  of  the  Rose  Law  Firm.  The  Rose  Firm  was  hired  by  the  RTC 
to  take  on  an  ongoing  case  in  litigation;  isn't  that  so? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  And  indeed,  the  case  had  been  filed  by  a  Mr. 
Gerrish,  an  attorney  in — I  believe.  Little  Rock.  It  was 

Mr.  SwiTZER.  If  I  could,  sir,  I  believe  that  at  the  time  that  took 
place,  it  might  have  been  the  FDIC. 

Ms.  Black.  Yes,  it  was  the  FDIC. 

Mr.  SwiTZER.  That  was  prior  to  the  existence  of  the  RTC. 
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Mr.  Ben-Veniste.  I  correct  myself.  I  believe  that  Mr.  Gerrish 
was  located  in  Memphis,  Tennessee.  But  be  that  as  it  may,  you  are 
aware,  are  you  not,  that  the  FDIC  had  a  problem  with  Mr, 
Gerrish's  representation  of  the  Government,  because  Mr.  Gerrish 
at  the  same  time  was  defending  other  parties  in  unrelated  actions 
brought  by  the  FDIC  as  well? 

Ms.  Black.  That  is  what  the  responsible  attorney  told  us. 

Mr.  SwiTZER.  That's  what's  contained  in  our  investigative  report. 

Mr.  Ben-Veniste.  Indeed,  at  that  time  the  FDIC  was  concerned 
that  everybody  representing  the  FDIC  be  on  one  side  of  the  V,  as 
it  were,  in  all  this  litigation,  that  they  not  be  in  a  position  to  rep- 
resent a  defendant  in  one  case  and  the  Government  in  another 
case? 

Ms.  Black.  Correct. 

Mr.  Ben-Veniste.  OK.  Mr.  Gerrish  was  asked  to  withdraw  from 
the  litigation  or  resign,  I'm  not  sure  which,  to  be  fair  to  him,  and 
the  Rose  Firm  was  selected  to  take  over  the  ongoing  litigation 
against  Frost? 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  Frost  was  the  accountant  for  Madison  Guar- 
anty Savings  &  Loan? 

Mr.  SwiTZER.  The  auditor,  that's  correct. 

Mr.  Ben-Veniste.  The  auditor.  The  question  was  whether  a  re- 
covery could  be  had  against  Frost  in  connection  with  the  losses  sus- 
tained by  Madison  Guaranty;  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  In  that  regard,  picking  up  the  ongoing  litiga- 
tion, a  settlement  was  reached  which — according  to  the  Pillsbury 
report,  which  presumes  that  there  was  at  least  some  conflict,  and 
I  quote  from  the  report  on  Frost  at  page  2  to  3: 

The  conflict  does  not  seem  to  have  prejudiced  the  RTC  as  the  Frost  case  seems 
to  have  been  settled  on  reasonable  terms. 

You  do  not  have  any  evidence  to  suggest  that  that  conclusion  was 
erroneous,  do  you? 

Ms.  Black.  We — I  would  defer  to  them. 

Mr.  Ben-Veniste.  Well,  I  am  asking  you  whether  you  have  any 
evidence  to  suggest  that  that  conclusion  that  the  Frost  settlement 
was  appropriate  is  wrong. 

Ms.  Black.  We  did  not  undertake  an  investigation  of  the  Frost 
settlement  itself. 

Mr.  Ben-Veniste.  I  take  that  as  a  no,  you've  no  such  evidence? 

Ms.  Black.  No,  we  did  not  look  at  that. 

Mr.  Ben-Veniste.  I  see  my  time  is  up. 

The  Chairman.  Mr.  Giuffra. 

Mr.  Giuffra.  Ms.  Black,  at  the  time  that  the  Pillsbury  firm  is- 
sued its  report,  they  obviously  did  not  have  Mrs.  Clinton's  billing 
records  that  were  found  at  the  White  House;  right? 

Ms.  Black.  No,  sir. 

Mr.  Giuffra.  In  fact,  I  would  observe  at  page  66,  the  Pillsbury 
firm  indicated  that  there  may  be  evidence  that  Mrs.  Clinton  had 
something  to  do  with  the  creation  of  the  option,  but  that  there  was 
no  timesheets  available  to  indicate  whether  she,  in  fact,  was  or 
wasn't. 
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For  example,  in  the  absence  of  the  biUing  records  indicating  Mrs. 
Clinton  had  at  least  15  communications  with  Mr.  Ward,  Pillsbury 
really  did  not  have  all  the  evidence  it  needed  to  do  its  report;  right? 

Ms.  Black.  Clearly  there  is  more  evidence  available  now  than 
there  was  then. 

Mr.  GlUFFRA.  What  I  would  like  to  do  now  is  direct  your  atten- 
tion to  the  option  agreement  that  we  now  know  was  drafted  by 
Mrs.  Clinton.  You  were  not  aware  of  that  fact  at  the  time  when  you 
did  your  investigation;  right? 

Ms.  Black.  No,  sir,  we  were  not. 

Mr.  GlUFFRA.  You  obviously  were  not  aware  of  the  billing  records 
indicating  that  Mrs.  Clinton  spent  2  hours  preparing  the  option 
and  also  meeting  with  Mr.  Ward  on  the  date  the  option  is  dated, 
which  is  May  1,  1986.  What  I  would  like  to  do  is  put  up  Black  Ex- 
hibit 3,  which  we  went  through  yesterday,  and  you  did  an  excellent 
job  tr3dng  to  explain  the  significance  of  this  option.  If  you  could  do 
so  again  for  the  Committee,  that  would  be  terrific.  This  is  a  chro- 
nology that  you  prepared? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  This  is  an  attempt 

The  Chairman.  Hold  on.  Counsel.  Let's  make  sure  Ms.  Black  has 
it  in  front  of  her  so  she  doesn't  have  to  strain. 

Ms.  Black.  I  appreciate  that.  I  did  find  it,  thank  you. 

Mr.  GlUFFRA.  Could  you  briefly  take  the  Committee  through  your 
chronology,  and  indicate  the  significance  of  this  option  agreement 
and  how  the  option  agreement  fits  in  with  the  other  agreements, 
and  in  particular,  the  September  24  backdated  agreement. 

Ms.  Black.  Going  through  the  chronology,  the  first  event  is  on 
August  20,  1985.  The  Madison  Financial  Corporate  Resolution  is 
passed  allowing  Ward  to  act  for  them  as  an  employee  and  agent 
in  the  purchase  of  IDC.  Comparing  it  back  to  the  billing  records, 
we  know  that  that  was  drafted  by  Mr.  Thrash. 

Mr.  GlUFFRA.  Of  the  Rose  Law  Firm? 

Ms.  Black.  Yes.  On  September  3,  1985,  there  is  an  agreement 
between  McDougal  and  Ward  where  Ward  is  to  purchase  property 
north  of  145th  Street  for  $1.15  million,  and  Madison  has  a  270-day 
option  to  purchase  it  back  from  Ward  for  $1,187  million 

On  September  13,  1985,  IDC  and  Madison  agree  to  a  purchase 
agreement  and  Madison  Financial  Corporation  makes  an  assign- 
ment to  Ward.  On  September  24,  1985,  there  is  an  agreement  be- 
tween Ward  and  Madison  Financial  wherein  Ward  agrees  to  pur- 
chase, on  a  nonrecourse  basis,  all  of  the  property  north  of  145th 
Street,  the  water  and  sewer  works  and  gives  Madison  Financial  a 
270-day  option  to  purchase  the  property  for  a  prorated  amount  of 
the  note  plus  interest.  It  also  gives  Mr.  Ward  a  10  percent  commis- 
sion on  commercial  sales  of  property  and  4  percent  on  other  sales. 

Mr.  GlUFFRA.  There  was  a  backdated  version  of  this  agreement? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  This  is  the  second  letter,  and  there's  evidence  that 
you  have  obtained  indicating  that  this  document  was  drafted — at 
least  typed  at  the  Rose  Law  Firm;  correct? 

Ms.  Black.  There  is  a  backdated  agreement  that  is  a  different 
version  of  that  agreement,  which  excepts  the  22  V2  acre  parcel 
known  as  Holman  Acres,  from  Madison's  capability  of  exercising  an 
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option.  It  also  adds  a  $35,000  option  pa)m[ient  by  Madison  Finan- 
cial to  Ward. 

We  presented  that  agreement  to  the  former  secretary  of  Mr. 
Hubbell,  who  indicated  that  she  thought  she  might  have  typed  it, 
that  it  was  her  typing  style  and  appeared  to  be  similar  to  the  type 
of  her  typewriter  at  that  time.  We  do  not  know  when  that  agree- 
ment was  executed.  In  the  litigation  of  Ward  v.  Madison,  everybody 
agrees  that  it  was  backdated.  Mr.  Ward  says  he  does  not  know 
when  it  was  backdated.  He  says  he  does  not  know  how  it  came  to 
be  drafted.  He  might  have  drafted  it  or  caused  it  to  be  drafted,  or 
then  again  someone  else  may  have. 

Mr.  GlUFFRA.  The  difference  between  the  two  agreements  is  that 
the  backdated  agreement  references  the  22  acre  parcel  known  as 
Holman  Acres? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  That  was  ultimately  the  way  for  Mr.  Ward  to  ob- 
tain his  commissions  for  acting  as  the  straw  purchaser  in  connec- 
tion with  this  transaction? 

Ms.  Black.  That  is  what  Mr.  Latham  testified  to. 

Mr.  GlUFFRA.  At  the  Ward  v.  Madison  trial? 

Ms.  Black.  Yes,  sir.  Next  series  of  events  is  that  on  October  4, 
the  IDC  initial  purchase  transaction  closes.  Then  you  skip 

Mr.  GlUFFRA.  The  Rose  Law  Firm  attended  that  closing? 

Ms.  Black.  Yes,  sir.  Then,  during  the  next  few  months  there  are 
a  series  of  what  the  examiners  called  "land  flips." 

Mr.  GlUFFRA.  What  is  a  "land  flip"? 

Ms.  Black.  Well,  Mr.  Clark,  I  guess,  referred  to  it  as  a  sham 
transaction  in  which  an  individual  who  has  no  real  interest  in  the 
property  acts  as  straw  purchaser  and  ultimately  flips  the  land,  if 
you  will,  to  another  purchaser,  typically  who  also  does  not  have 
much  of  an  interest  in  it  and  profits — paper  profits  are  recorded  on 
the  institution's  books. 

On  February  25,  1986,  a  $70,000  unsecured  note  is  made  by 
Madison  Guaranty.  That  represents  the — made  by  Ward  to  Madi- 
son Guaranty.  That  represents  the  amount  which  within  a  couple 
of  days  will  be  left  on  the  IDC  transaction.  The  IDC  note  itself  was 
paid  off  on  February  28,  which  was  when  Castle  Water  and  Sewer 
closes.  As  of  that  date,  the  only  property  remaining  to  be  held  by 
Ward  is  the  Holman  Acres  property.  Those  series  of  transactions 
paid  off  all  but  $70,000  of  the  note  that  Ward  had  executed,  so  the 
parties  agreed  to  stamp  the  original  note  "paid,"  and  the  $70,000 
note  was  in  essence  substituted  for  it. 

Mr.  GlUFFRA.  On  March  31,  1986,  Madison  Guaranty  gave  Mr. 
Ward  $400,000;  am  I  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  That  was  secured  by  Holman  Acres  and  it  was  per- 
sonal recourse  to  Mr.  Ward? 

Ms.  Black.  Yes,  and  it  was  a  personal  recourse  note.  The  par- 
ties, again  at  the  hearing  of  Ward  v.  Madison,  agreed  that  that  oc- 
curred around  tax  time,  they  said.  Mr.  Ward  came  in  and  said  he 
needed  his  pa5mients  on  the  commissions  and  Madison  had  not 
made  those. 

Mr.  Ward  testified  in  a  deposition  according  to  a  summary  that 
I  have  seen,  that  the  reason  Madison  Financial  could  not  pay  him 
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his  commissions  was  that  the  regulators  were  in  the  institution  at 
the  time,  and  I  beUeve  he  said  "we  were  trying  to  keep  those  sorts 
of  deals  to  a  minimum." 

Mr.  GlUFFRA.  They  were  concerned  that  the  regulators  would 
identify  the  sham  transaction? 

Ms.  Black.  That  is  what  Mr.  Ward  said  they  were  concerned 
about  the  regulators.  He  didn't  elaborate. 

Mr.  GlUFFRA.  Then  the  key  date  becomes  April  7,  when  Madison 
Financial  gives  Mr.  Ward  a  note  for  $300,000? 

Ms.  Black.  Yes.  The  parties  also  agreed  that  Mr.  Ward  quickly 
paid  back  $100,000  on  the  $400,000  personal  recourse  note  that 
paid  it  down  to  300,000.  Just  before  April  7,  both  parties  also  agree 
that  Mr.  Ward  came  to  Mr.  Latham  and  said: 

We've  got  a  problem  here.  Yes,  I've  got  my  $300,000,  so  I  have  the  money  that 
I  need,  but  I  am  personally  liable  on  this  note,  and  I  do  not  have  anything  back 
from  you  that  indicates  that  you  owe  me  money. 

Therefore,  Madison  Financial  executed- 


Mr.  GlUFFRA.  That's  the  money  he's  owed  from  the  commissions? 

Ms.  Black.  Yes.  Or  that  was  money  that  he  was  given  by  Madi- 
son Financial — Madison  Guaranty  at  least,  in  lieu  of  the  commis- 
sions at  that  time.  It  was  clearly  tied. 

Madison  Financial  then  executes  on  April  7,  a  note  to  Mr.  Ward 
that  says  we  have  borrowed  $300,000  from  you.  Again  the  parties 
all  agree  that  no  money  changed  hands.  That  note  was  merely  in- 
tended to  evidence  an  indebtedness  by  Madison  Financial  to  Ward. 
And  sort  of  in  a  general  way  was  intended  to  offset  the  other  note. 

Mr.  GlUFFRA.  So  as  of  May  1,  what  does  Mr.  Ward  have  and 
what  does  Madison  have? 

Ms.  Black.  At  least  immediately  prior  to  May  1,  Mr.  Ward  has 
$300,000.  He  has  a  note  on  which  he  owes  Madison  $300,000  per- 
sonally. That  note  is  also  secured  by  the  Holman  Acres  property. 
In  addition,  Madison  Financial  has  indicated  to  Mr.  Ward  that  it 
owes  him  $300,000. 

Again  according  to  the  testimony,  at  that  point  a  couple  of  con- 
cerns arise.  One;  Mr.  Ward  says:  these  notes  are  offsetting.  I  could 
end  up  still  owing  you  the  money  and  if  Madison  Financial  cannot 
pay  me,  then  I  question  whether  you're  good  on  the  $30,000  notes. 
He  expressed  concern  that  he  remained  personally  liable,  I  believe. 

And  on  its  side,  Madison  Financial  was  concerned  because  Mr. 
Ward  could  end  up  still  with  the  property.  If  it  paid  him  the 
$300,000  he  could  pay  off  the  note  and  keep  the  property. 

At  this  point,  the  testimony  of  Mr.  Latham  and  Mr.  Ward  di- 
verges. Mr.  Ward  says  at  this  point  Madison  decided 

The  Chairman.  Ms.  Black,  I'm  going  to  ask  you  to  suspend  and 
not  because  I'm  not  interested.  I  think  that  you  have  really  begun 
to  set  forth  in  a  way,  and  I  think  we'll  still  have  to  go  back  over 
this.  I  haven't  heard  it  said  the  way  you  have,  which  obviously 
speaks  for  your  knowledge  on  this,  but  time  has  run  out. 

We  have  not  gone  the  15  minutes  as  of  yet,  although  we  could 
because  there  are  four  Senators,  so  I  want  to  ask  Senator  Sarbanes 
if  he  thinks  it's  worthwhile  asking  her  to  pursue  this  or  if  he  wants 
to  exercise,  obviously,  his  time.  Yes? 

Senator  Dodd.  Mr.  Chairman,  before  we  even  do  that,  I  was 
going  to  recommend  that  we  take  a  recess  for  about  20  minutes. 
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We  have  a  new  colleague  from  Oregon  who  was  elected  last  week 
and  his  swearing-in  ceremony  will  occur  in  5  minutes.  I  thought  it 
would  be  important  for  all  of  us  to  be  there  to  welcome  him. 

The  Chairman.  It  is  now  12:25.  Let's  break  until  2  p.m.  for  lunch 
and  to  welcome  our  new  colleague.  Senator  Sarbanes,  we  can  de- 
cide whether  we  want  Ms.  Black  to  continue  or  whether  you  want 
to  examine. 

Senator  Sarbanes.  Why  don't  we  do  it  on  this  side  when  we 
come  back. 

The  Chairman.  Certainly. 

We  stand  in  recess  until  2  p.m. 

[Whereupon,  at  12:26  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  We  are  waiting  for  Senator  Sarbanes,  but  Mr. 
Ben-Veniste  has  some  clarification  questions  so  we'll  go  to  him. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

Ms.  Black,  let  me  see  whether  we  can  clarify  one  area  of  testi- 
mony given  this  morning  with  respect  to  the  RTC's  knowledge 
about  Mrs.  Clinton's  work  on  the  IDC  matter.  A  portion  of  written 
interrogatories  was  read,  and  the  suggestion  was  made  that,  in 
those  interrogatories,  Mrs.  Clinton  denied  any  work  or  knowledge 
of  the  IDC  matter.  Do  you  recall  that  earlier  this  morning? 

Ms.  Black.  The  line  of  questioning,  yes. 

Mr.  Ben-Veniste.  In  fact,  the  question  that  was  responded  to  by 
Mrs.  Clinton  was  whether  she  had  any  knowledge  of  Castle 
Grande.  Do  you  recall  that? 

Ms.  Black.  I  don't  but  I  know  that  that's  an  issue,  yes.  I  don't 
have  the  interrogatories  in  front  of  me. 

Mr.  Ben-Veniste.  In  order  to  come  back  and  clarify  that  with 
some  degree  of  understanding,  the  ETC  IG  knew,  when  you  con- 
ducted your  investigation  that  Mrs.  Clinton  had  represented  Madi- 
son in  connection  with  various  aspects  of  what  the  Rose  Firm  re- 
ferred to  as  the  IDC  matter;  is  that  correct? 

Ms.  Black.  Yes,  in  the  Castle  Water  and  Sewer,  and  the  wet/dry 
issue,  we  knew  that  she  had  some  involvement. 

Mr.  Ben-Veniste.  Right.  You  knew  that  internally  the  Rose  Firm 
referred  to  that  matter  as  the  IDC  matter  and  not  the  Castle 
Grande  matter? 

Ms.  Black.  I  did  not  know  until  recently, 

Mrs.  Clinton  indicated  that  within  the  Rose  Law  Firm,  they  re- 
ferred to  Castle  Grande  as  only  a  one  small  segment  of  IDC.  I  did 
not  realize  that  distinction  occurred. 

Mr.  Ben-Veniste.  On  the  larger,  more  global  issue  of  your 
knowledge  of  the  fact  that  Mrs.  Clinton  worked  on  the  IDC  matter, 
that  was  something  that  she  had  performed  some  work,  presum- 
ably of  a  supervisory  nature,  in  connection  with  these  two  regu- 
latory matters  that  you  had  mentioned? 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  You  knew,  on  the  basis  of  the  recap  of  fees 
from  Madison,  that  that  was  reflected  in  documentary  evidence? 

Ms.  Black.  Yes.  We  primarily  knew  it  because  her  name  ap- 
peared on  a  couple  of  memoranda  and/or  transmittals,  transmittal 
notes  of  those  memoranda. 

Mr.  Ben-Veniste.  Let  me  go  to  the  area  that  was  pending  when 
we  broke  for  lunch,  which  was  your  preparation  of  a  chronology  of 
events. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  There  is  one  thing  that  I  notice  that  was  not 
included  on  the  document.  It's  Exhibit  3  to  your  deposition. 

Ms.  Black.  I  have  it. 

Mr.  Ben-Veniste.  That  is  the  date  on  which  the  mortgage  agree- 
ment was,  or  the  note  was  signed  by  Madison  and  Ward  with  re- 
spect to  Mr.  Ward's  interest  in  the  property. 

Ms.  Black.  Do  you  mean  on  the  initial  acquisition? 

Mr.  Ben-Veniste.  Yes. 
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Ms.  Black.  Yes,  there  are  a  lot  of  things  that  are  not  on  this 
chronology.  This  chronology  is  what  I  prepared  so  that  I  could  un- 
derstand the  issues  that  were  being  litigated  in  Ward  v.  Madison 
and  to  try  to  trace  the  money.  There  are  several  loans  that  aren't 
on  here,  and  that  is  one  event  that  is  not  on  here. 

Mr.  Ben-Veniste.  In  terms  of  imputing  knowledge,  and  I  guess 
part  of  what  you  were  doing  as  an  investigator  was  to  determine 
whether  it  was  reasonable  for  the  Rose  Law  Firm  to  take  the  posi- 
tion that  it  did  not  know  the  details  of  Mr.  Ward's  acquisition  of 
an  interest  in  this  property,  particularly  the  nonrecourse  loan. 

Ms.  Black.  We  are  not  trjdng  to  determine.  We  are  just  trying 
to  report  the  facts. 

Mr.  Ben-Veniste.  You  are  trying  to  ascertain  the  facts  so  that 
someone  else  can  come  to  a  conclusion? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  In  that  regard,  would  you  not  say  that  it  was 
important  to  know  when  the  note  was  actually  executed  that  re- 
flects a  nonrecourse  position  that  Mr.  Ward  obtained? 

Ms.  Black.  That  is  certainly  a  fact  that  we  would  report,  and  it 
is  a  fact  that  we  did  report  in  our  earlier  report. 

Mr.  Ben-Veniste.  Yes,  but  it  is  not  reflected  on  this  document. 

Ms.  Black.  No,  this  is  not  a  complete  chronology  and  it  was  not 
done  for  that  purpose.  It  was  done  so  that  I  could  understand  the 
transactions  in  Ward  v.  Madison. 

Mr.  Ben-Veniste.  I'm  not  being  critical  and  I'm  not  suggesting 
that  this  is  all-inclusive,  but  would  you  agree  that  it  would  be  im- 
portant to  know  when  that  mortgage  note  was  executed? 

Ms.  Black.  It  is  certainly  a  relevant  fact  and  one  that  we  would 
report,  yes,  sir. 

Mr.  Ben-Veniste.  Would  it  not  be  the  case,  in  fairness  to  people 
at  Rose  Law  Firm  who  have  given  their  testimony,  that  it  could  not 
be  imputed  to  them  that  they  knew  there  was  a  nonrecourse  loan 
if  indeed  the  loan  was  papered,  the  mortgage  note  was  signed,  after 
the  closing? 

Ms.  Black.  I  think  it  was  signed  about  2  weeks  after  the  closing. 

Mr.  Ben-Veniste.  OK.  Going  to  the  substance  of  what  you  were 
laying  out  in  terms  of  your  understanding  of  where  the  option 
agreement  fit  into  things  in  the  Ward  v.  Madison  trial,  that  trial 
occurred  when? 

Ms.  Black.  That  trial  occurred  in  August  1988. 

Mr.  Ben-Veniste.  Is  it  correct  that  the  Rose  Law  Firm  repre- 
sented neither  party  in  that  trial? 

Ms.  Black.  That  is  correct;  to  the  best  of  my  knowledge,  they  did 
not  enter  in  any  kind  of  an  appearance  during  the  2-day  trial. 

Mr.  Ben-Veniste.  Ward  was  represented  by  a  private  attorney? 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  I  believe  that  he  was  represented  by  Alston 
Jennings? 

Ms.  Black.  I  believe  that  is  correct. 

Mr.  Ben-Veniste.  The  interests  of  Madison  were  represented  by 
whom,  if  you  recall? 

Ms.  Black.  I  cannot  recall.  It  was  not  anybody  with  the  Rose 
Law  Firm. 
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Mr.  Ben-Veniste.  Was  it  a  private  firm  retained  by  the  Govern- 
ment as  successor  in  interest  to  Madison? 

Ms.  Black.  No,  sir,  the  Government  was  not  the  successor  in  in- 
terest to  Madison  at  that  stage.  The  trial  occurred  when  Madison 
was  still  a  privately  owned  and  operated  institution.  The  interven- 
tion did  not  occur  until  February  1989,  at  which  time  FDIC  took 
over  the  institution,  and  RTC  became  the  successor  of  interest  after 
the  passage  of  FIRREA  in  the  summer  1989. 

Mr.  Ben-Veniste.  OK.  Let's  use  the  Government  sort  of  as  suc- 
cessor in  interest  since  the  distinction  between  FDIC  and  RTC,  I 
don't  think,  is  pertinent  for  these  purposes.  The  Government  took 
over  at  a  point  where  the  appellate  rights  were  still  viable,  and  in- 
deed pursued  the  appellate  claims? 

Ms.  Black.  That  is  correct.  The  Grovernment  intervened  and  re- 
moved the  litigation  to  Federal  court. 

Mr.  Ben-Veniste.  Indeed,  prior  to  any  retrial  on  those  issues  or 
subsequent  litigation,  the  matter  was  settled? 

Ms.  Black.  Yes,  in  1993. 

Mr.  Ben-Veniste.  I  think  the  Government  received  $325,000 
from  Mr.  Ward  in  settlement. 

Ms.  Black.  They  received  $325,000  from  Mr.  Ward  and  released 
Mr.  Ward  from  any  liability  concerning  any  activities  at  Madison. 

Mr.  Ben-Veniste.  Going  to  the  claims  that  were  made  during 
that  trial,  I  take  it  you  have  given  your  testimony  based  on,  at 
least  in  part,  a  review  of  the  trial  record  in  that  case? 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  OK.  The  interpretation  that  you  have  been 
providing  to  us  before  the  break  is  one  based  on  your  review  of  the 
trial  record? 

Ms.  Black.  That  is  correct.  I  was  trying  to  relate  the  position  of 
the  two  parties  in  the  litigation. 

Mr.  Ben-Veniste.  Was  that  something,  an  exercise  that  the  RTC 
retained  Pillsbury  Madison  &  Sutro  to  do  as  well? 

Ms.  Black.  I  don't  know  that  they  retained  them  to  look  at  the 
Ward  V.  Madison  litigation. 

Mr.  Ben-Veniste.  Have  you  had  occasion  to  review  the  reports 
of  Pillsbury  Madison  &  Sutro? 

Ms.  Black.  I  have  reviewed  two  of  them.  I  am  not  sure  how 
many  are  out  there. 

Mr.  Ben-Veniste.  Well,  I  am  looking  at  a  report  which  is  dated 
December  19,  1995,  and  it's  entitled:  "A  Report  on  Certain  Real  Es- 
tate Loans  and  Investments  made  by  Madison  Guaranty  Savings  & 
Loan  and  Related  Entities,  Prepared  for  the  Resolution  Trust  Cor- 
poration by  Pillsbury  Madison  &  Sutro."  Have  you  had  the  oppor- 
tunity to  review  that  document? 

Ms.  Black.  I  do  not  believe  I  have  seen  that  one. 

Mr.  Ben-Veniste.  I  see  that  my  time  is  almost  up  and  I  do  want 
to  pursue  some  of  the  things  that  the  Pillsbury  firm  found  and 
compare  them  to  your  findings. 

The  Chairman.  Senator  Faircloth. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  a  videotape  I  would  like  for  the  Committee 
to  watch.  It's  very  brief.  I  would  like  for  Ms.  Black  to  comment  on 
it  after  she  sees  it. 
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[Videotape  played;  transcription  as  follows.] 

Hillary  Clinton's  legal  work  for  a  land  deal  regulators  describe  as  fraudulent.  In 
May  1995,  she  told  the  Resolution  Trust  Corporation,  "I  don't  believe  I  knew  any- 
thing about  any  of  these  real  estate  parcels  and  projects." 

But  after  billing  records  showed  Hillary  Clinton  had  at  least  14  conversations 
with  Seth  Ward,  the  major  player  in  the  deal,  Mrs.  Clinton  told  Barbara  Walters 
she  knew  the  project  by  another  name. 

Mrs.  Clinton.  When  I  was  asked  about  it  last  year,  I  didn't  recognize  it,  I  didn't 
remember  it.  The  billing  records  show  I  did  not  do  work  for  Castle  Grande.  I  did 
work  for  something  called  IDC,  which  was  not  related  to  Castle  Grande. 

Reporter.  That  is  not  how  Susan  McDougal  [the  Clintons'  former  business  part- 
ner] remembers  it.  It  was  always  the  same  thing.  As  far  as  I  know,  IDC  and  Castle 
Grande  were  one  and  the  same. 

Later  in  another  sworn  statement,  Mrs.  Clinton  said:  "It  is  possible  that  I  did 
once  know  something  more  that  would  be  responsive  to  these  interrogatories,  but 
if  I  did,  I  do  not  recall  it  now." 

[End  of  videotape;  end  of  transcription.] 

Senator  Faircloth.  IVIs.  Black,  the  point  is  this — and  I  wanted 
to  make  the  point  after  the  tape — these  records  were  found  just 
days  after  the  statute  of  limitation  expired  against  the  Clintons. 
The  RTC  and  Pillsbury  did  not  have  these  records  when  making 
the  decision  about  who  should  or  might  be  sued.  Furthermore, 
when  Mrs.  Clinton  did  provide  answers  to  the  RTC  and  Pillsbury, 
they  were  probably  misleading  answers. 

This  is  the  point:  Castle  Grande  was  known  as  IDC,  and  for  the 
First  Lady  to  be  making  this  very  fine  and  gossamery  distinction, 
in  my  opinion,  is  misleading. 

IVIs.  Black,  you  have  testified  that  you  are  a  factfinder.  Looking 
at  the  billing  records,  do  you  sense  that  IVIrs.  Clinton  was  more 
deeply  involved  in  Castle  Grande  than  you  first  suspected? 

Ms.  Black.  When  I  have  used  the  term  "Castle  Grande,"  I  did 
not  know  anything  about  this  transaction  until  a  couple  of  years 
ago.  I  first  became  familiar  with  it  by  looking  at  the  report  of  the 
regulator.  He  referred  to  the  entire  transaction,  all  the  tracts  of 
land  together,  as  Castle  Grande  and  IDC  interchangeably.  That  is 
the  way  that  I  have  referred  to  them.  In  fairness,  in  looking  at  the 
Rose  Law  Firm  bills,  they  refer  to  the  transaction  as  IDC  matter 
number  5. 

I  do  not  know  how  it  was  referred  to  inside  of  the  Rose  Law 
Firm,  except  that  I  know,  having  had  testimony  read  here  to  me 
today,  that  other  members  of  the  Rose  Law  Firm  have  said  that 
that  distinction  was  made.  I  can't  make  any  judgment  about  it. 

Subsequent  to  that  time,  the  regulators  referred  to  it  as  Castle 
Grande/IDC.  That  is  the  way  RTC  typically  refers  to  it,  but  I  don't 
know  about  inside  the  Rose  Law  Firm  in  1985  and  1986. 

Senator  Faircloth.  Well,  it  seems  very  difficult  for  me  to  believe 
that,  as  smart  a  lady  as  the  First  Lady  is,  that  she  wouldn't  have 
been  aware  that  they  were  interchangeable  terms. 

With  your  knowledge,  had  these  records  been  found  before  the 
statute  of  limitation  and  you  were  asked  by  RTC  counsel  for  your 
recommendation,  would  it  have  been  to  get  a  tolling  agreement? 

Ms.  Black.  We  do  not  make  those  recommendations.  We  find 
facts  and  report  it  to  RTC,  and  RTC  makes  that  decision.  They 
don't  come  back  and  ask  the  IG  what  they  should  do. 
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Senator  Faircloth.  Based  on  your  review,  can  we  assume  that 
Seth  Ward  was  a  party  to  these  sham  transactions,  and  that  he 
knew  he  was  being  used  as  a  straw  man  in  the  transactions? 

Ms.  Black.  The  regulators  concluded  that  he  was  one  of  the  in- 
siders who  was  clearly  involved  in  that  sort  of  transaction.  I  see  no 
reason  to  disagree  with  them. 

Senator  Faircloth.  Let  me  ask  you  another  question. 

If  this  is  the  case,  do  you  think  it's  possible  that  the  First  Lady 
could  have  had  over  14  phone  conversations  while  all  this  was 
going  on  with  Seth  Ward,  discussing  these  trades,  land  trades,  and 
not  be  aware  that  it  was  a  sham  deal? 

Ms.  Black.  Again,  I  would  not  reach  a  conclusion.  I  would  sim- 
ply report  the  facts  that  conversations  occurred. 

Senator  Faircloth.  Mr.  Chairman,  I  will  give  the  rest  of  any  re- 
maining time  I  might  have  to  Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you.  Senator.  Could  we  please  put  up  on  the 
Elmo  chart  1  that  we  used  with  Mr.  Clark,  which  is  the  chart 
showing  the  transaction.  This  is  just  to  recapitulate  and  put  us 
back  into  where  we  were  in  your  chronology. 

This  chart  reflects  the  fact  that  Madison  gave  Mr.  Ward  a  $1.15 
million  nonrecourse  loan  and  Mr.  Ward  then  obtained  650  acres 
from  the  IDC  Castle  Grande  project,  plus  the  sewer  and  water  util- 
ity; is  that  correct? 

Ms.  Black.  Yes. 

Mr.  Giuffra.  The  regulators  found  that  Mr.  Ward  was  used  as 
a  way  to  circumvent  the  so-called  direct  investment  limitation? 

Ms.  Black.  Yes. 

Mr.  Giuffra.  If  we  could  put  back  on  the  screen  Ms.  Black's  Ex- 
hibit 3.  Ms.  Black,  if  I  could  just  direct  your  attention  to  February 
28,  1986.  The  sale  of  the  Castle  Water  and  Sewer  aspect  of  the 
Seth  Ward  transaction  closed;  is  that  right? 

Ms.  Black.  That's  correct. 

Mr.  Giuffra.  Mr.  Ward  engaged  in  a  transaction  and  sold  that 
portion  of  his  property  on  that  date;  correct? 

Ms.  Black.  Yes. 

Mr.  Giuffra.  As  of  that  date,  all  of  Mr.  Ward's  650  acres  were 
also  sold  by  him,  except  for  the  Holman  Acres  portion;  correct? 

Ms.  Black.  Correct. 

Mr.  Giuffra.  As  of  February  28,  1986,  the  $1.15  million  note 
that  Mr.  Ward  had  outstanding  to  Madison  was  paid? 

Ms.  Black.  Correct. 

Mr.  Giuffra.  Let's  put  on  the  Elmo  billing  record  29016.  I  want 
to  try  to  show  the  connection  between  the  billing  records  and  the 
dates  of  the  transactions.  This  billing  record  reflects  that  Mrs. 
Clinton  had  a  conversation  of  just  under  an  hour  with  Mr.  Ward 
on  February  28th,  which  was  the  date  when  the  Castle  Sewer  and 
Water  transactions  closed,  the  date  when  Mr.  Ward  sold  back  the 
650  acres,  and  also  the  date  upon  which  the  $1.15  million  note  was 
paid? 

Ms.  Black.  It  does  reflect  that.  There  was  a  .8-hour  conversation 
between  Mrs.  Clinton  and  Seth  Ward.  It  does  not  say  what  they 
talked  about. 

Mr.  Giuffra.  But  the  time  is  also  billed  to  the  IDC  matter? 

Ms.  Black.  Matter  number  5,  IDC,  yes. 
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Mr.  GlUFFRA.  If  you  were  doing  a  conflicts  investigation,  you 
would  at  least  consider  this  phone  conversation  between  Mrs.  Clin- 
ton and  Mr.  Ward  a  reportable  event? 

Ms.  Black.  We  would  report  that. 

Mr.  GlUFFRA.  You  would  report  the  connection,  that  it  occurred 
on  the  same  date  as  the  $1.15  million  Ward  note  was  paid? 

Ms.  Black.  We  would  report  both  the  conversation  and  we  would 
report  the  February  28  payment  of  the  note. 

Mr.  GlUFFRA.  Also  the  transaction  involving  the  sewer  closing  on 
the  same  date? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Let's  go  back  to  Pat  Black  Exhibit  3.  On  March  31, 
Madison  Guaranty  gives  Mr.  Ward  this  $400,000  note  which  is  se- 
cured by  Holman  Acres  and  then  that  note  is  personal  recourse; 
correct? 

Ms.  Black.  Correct. 

Mr.  GlUFFRA.  On  the  7th  Madison  Financial  gives  Mr.  Ward  a 
note  for  $300,000;  correct? 

Ms.  Black.  That  is  also  correct. 

Mr.  GlUFFRA.  I  believe  you  testified  earlier  this  morning  that  the 
$300,000  was  intended  to  compensate  Mr.  Ward  as  part  of  his  com- 
missions for  engaging  in  the  initial  transaction  which  I  put  up  on 
the  screen  originally? 

Ms.  Black.  Both  Latham  and  Ward  testified  at  the  hearing  that 
that  $300,000  was  to  evidence  a  prior  indebtedness  to  Mr.  Ward, 
that  being  the  $300,000  in  commissions,  yes,  sir. 

Mr.  GlUFFRA.  That  note  was  dated  April  7,  1986? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  I  would  like  to  put  up  on  the  screen  billing  record 
20024.  Have  you  seen  this  billing  record  before,  Ms.  Black? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  This  is  to  the  IDC  matter? 

Ms.  Black.  Yes,  it  is. 

Mr.  GlUFFRA.  There's  a  reference  to  a  call  from  Mrs.  Clinton  on 
the  same  date  that  Madison  Financial  gives  a  note  to  Mr.  Ward  for 
$300,000,  which  is  related  to  the  commission,  for  .20,  which  is  ap- 
proximately what,  about  15  minutes  or  so? 

Ms.  Black.  12  minutes. 

Mr.  GlUFFRA.  A  conversation  with  a  man  named  Don  Denton? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Who  is  Don  Denton? 

Ms.  Black.  I  believe  Don  Denton  is  Harry  Don  Denton,  who  was 
a  loan  officer  with  Madison  Guaranty. 

Mr.  GlUFFRA.  Was  Mr.  Denton  a  loan  officer  in  connection  with 
the  March  21-31,  1986  loan  to  Mr.  Ward? 

Ms.  Black.  The  March  3,  1986  loan  to  Mr.  Ward  has  initials  in 
the  bottom  left-hand  corner,  I  believe.  Those  initials  are  HDD, 
which  are  the  initials  of  Harry  Don  Denton.  We  have  not  asked 
him  if  he  was 

Mr.  GlUFFRA.  But  Mr.  Denton  had  a  connection  with  these  loans 
to  Mr.  Ward? 

Ms.  Black.  It  would  appear  so,  yes. 
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Mr.  GlUFFRA.  In  doing  your  conflicts  analysis,  you  would  report 
this  phone  call  to  Mr.  Denton  and  the  fact  that  it  occurred  on  the 
same  date  that  Madison  Financial  provided  a  note  to  Mr.  Ward? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  Why  would  you  list  them  both  as  reportable 
events? 

Ms.  Black.  They  are  facts  which  may  illuminate  the  nature  of 
the  transaction,  which  may  be  important  to  an  ultimate  decision- 
maker. 

Mr.  GlUFFRA.  You  would  view  that  the  factfinder  could  see  a  con- 
nection between  the  call  to  Mr.  Denton  and  the  fact  that  the  note 
was  issued  to  Mr.  Ward  on  the  same  day? 

Ms.  Black.  They  could.  We  would  have  also  asked  Mr.  Harry 
Don  Denton  if  he  was  the  HDD  on  the  left-hand  corner  of  that  doc- 
ument, had  we  known. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  Mrs.  Clinton's  time 
record  for  May  1,  1986.  That's  29026.  This  indicates  that  Mrs.  Clin- 
ton had  a  conference  with  Mr.  Ward,  presumably  that  was  a  meet- 
ing; and  that  she  had  a  telephone  conference  with  Mr.  Ward;  and 
that  she  had  a  telephone  conference  with  another  person;  and  then 
that  she  prepared  the  option  agreement. 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  That  all  occurred  on  the  same  date  that  the  option 
is  dated,  which  is  May  1,  1986? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  At  the  last  point  when  we  had  to  take  the  break, 
you  were  describing  the  significance  of  the  option.  If  you  could  just 
go  back  into  your  discussion,  as  of  May  1,  1986,  where  does  Mr. 
Ward  stand  in  terms  of  his  indebtedness,  the  money  he  has.  Where 
does  the  property  stand? 

Ms.  Black.  As  of  that  date,  Mr.  Ward  has  the  $70,000  unsecured 
note  which  represents  the  remaining  amount  outstanding  on  the 
initial  Castle  Grande  loan.  Mr.  Ward  has  $300,000  outstanding  on 
his  $400,000  personal  recourse  note  on  which  the  Holman  Acres 
property  is  the  security. 

Mr.  GlUFFRA.  He  owes  the  bank  the  $300,000  on  that  particular 
part  of  it? 

Ms.  Black.  Correct.  Madison  Financial  owes  Ward  $300,000.  At 
that  point,  the  testimony  of  Mr.  Ward  and  Mr.  Latham  diverges. 
Mr.  Ward  says  that  he  doesn't  know  why  the  option  of  May  1  was 
executed.  That  option  gives  Madison  Financial  the  right  to  pur- 
chase the  22-acre  property  for  $400,000. 

Mr.  Latham  says  that  the  parties  became  concerned  that  they 
still  didn't  have  their  transaction  down  right,  the  two  $300,000 
notes  could  cancel  each  other  out,  Ward  would  still  in  effect  not 
have  his  commission  and  he  would  end  up  with  the  land.  What 
they  intended  was  for  Ward  to  have  his  commission  and  for  Madi- 
son Financial  to  get  the  land.  They  executed  an  option  agreement 
which  was  to  have  taken  the  place  of  the  prior  transactions. 

According  to  Mr.  Latham,  Madison  Financial  was  not  able  to  ex- 
ercise that  option.  Once  again,  this  was  during  the  time  when  the 
regulators  were  in  the  institution.  They  were  in  financial  straights 
and  they  could  not  exercise  the  option  so  they  could  not  consum- 
mate the  transaction. 
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Shortly  after  that,  Mr.  Ward  became — again,  according  to  Mr. 
Latham — concerned  that  events  were  not  progressing,  that  he  was 
still  personally  liable  on  this  $300,000  note,  that  Madison  hadn't 
been  able  to  exercise  the  option.  He  came  to  Latham  and  said:  this 
has  to  change,  I  don't  want  to  be  liable  on  this  note.  It's  about  to 
come  due,  and  I  am  not  going  to  pay  you  as  long  as  you  can't  pay 
me  the  $300,000  that  you  owe  me. 

Latham  agreed  with  him,  and  then  on  June  6,  1986  Ward  was 
released  from  personal  liability  on  all  of  his  notes  that  were  still 
outstanding.  I  guess  there  was  a  subsequent  $70,000  note  which 
had  paid  off  the  earlier  one  on  which  there  was  personal  recourse. 
Then  as  Mr.  Latham  says,  he  made  a  mistake  in  not  getting  the 
$300,000  note  back  from  Mr.  Ward. 

Mr.  GlUFFRA.  On  December  12,  1986  Mr.  Ward  quitclaims  the 
Holman  Acres  property  back  to  Madison? 

Ms.  Black.  That  is  correct. 

Mr.  GlUFFRA.  We  will  stop  right  here.  Where  does  everything 
stand  at  this  point? 

Ms.  Black.  On  December  12,  1986  there  is  a  quitclaim  deed  back 
to  the  institution,  which  in  effect  satisfies  both  the  $400,000  note 
on  which  $300,000  remained  outstanding  and  the  $70,000  note.  At 
that  point,  Madison  took  a  loss  of  $470,000  minus  whatever  the 
value  of  that  land  was.  In  addition,  there  remained  outstanding  the 
$300,000  note 

Mr.  GlUFFRA.  That  was  owed  to  Ward? 

Ms.  Black.  That  was  owed  to  Ward,  so  Ward  has  $470,000  and 
a  note  showing  that  Madison  Financial  owes  him  $300,000,  and  he 
sued  on  that  note. 

Mr.  GlUFFRA.  At  that  point,  he's  got  $470,000  in  cash  and  then 
another  $300,000  as  a  note? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  Thank  you. 

The  Chairman.  That  note  was  the  subject  of  the  suit? 

Ms.  Black.  That  note  was  the  subject  of  the  suit,  that  note  and 
various  other  offsetting  claims. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you,  Mr.  Chairman. 

Ms.  Black,  this  chronology  here,  when  was  this  prepared? 

Ms.  Black.  I  did  that  Sunday. 

Senator  Sarbanes.  I  see.  You  just  did  this  chronology? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  For  purposes  of  this  hearing? 

Ms.  Black.  No,  sir,  I  was  having  a  hard  time  understanding  this 
transaction  and  I  wanted  to  be  able  to  understand  it  myself.  Obvi- 
ously I  knew  this  hearing  was  going  to  come  up;  I  had  been  notified 
that  I  was  going  to  be  called  to  testify  and  I  needed  to  fully  under- 
stand the  transaction.  I  did  this  to  help  myself  understand  it.  And 
keep  track  of  the  various  dates. 

Senator  Sarbanes.  Did  you  do  it  just  out  of  your  memory? 

Ms.  Black.  No.  I  did  it  using  the  documents.  I  was  in  my  office 
using  documents.  At  one  point  when  I  was  trying  to  understand  the 
case,  there  was  a  more  extensive  version  of  all  the  dates  on  which 
loans  were  made  in  and  out  of  Madison  on  a  blackboard.  I  put 


1176 

some  of  that  into  computer  format,  the  dates  that  I  considered 
most  significant. 

Senator  Sarbanes.  On  the  blackboard  in  your  office? 

Ms.  Black.  Yes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Ms.  Black,  I  think  you  have  before  you  a  re- 
port of  Pillsbury  Madison  &  Sutro  dated  December  28,  1995. 

Ms.  Black.  The  one  entitled,  "A  Report  on  the  Representation  of 
Madison  Guaranty?" 

Mr.  Ben-Veniste.  Yes. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  This  was  a  report  by  Pillsbury  Madison  & 
Sutro,  again  made  at  the  behest  and  paid  for  by  the  Resolution 
Trust  Corporation? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  If  you  would  turn  to  page  62  in  the  very  last 
paragraph,  Mr.  Dover,  who  represented  the  seller  of  the  IDC  land 
and  who  has  testified  before  this  Committee  in  open  session,  stated 
that  the  principals  as  opposed  to  the  lawyers  put  together  the  deal 
for  the  sale  of  the  IDC  property.  Do  you  see  that? 

Ms.  Black.  The  paragraph  starting  "Despite  the  absence  of 
records?" 

Mr.  Ben-Veniste.  Yes,  in  that  paragraph. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  The  last  full  sentence  of  that  paragraph. 

Ms.  Black.  "Dover  says  that  the  principal  as  opposed  to  the  law- 
yers put  together  the  deal." 

Mr.  Ben-Veniste.  Right.  And  he  identified  IDC's  principal  as  Mr. 
Brick  Lyle. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  Do  you  have  reason  to  challenge  that  conclu- 
sion on  the  basis  of  any  of  the  information  you've  seen? 

Ms.  Black.  No. 

Mr.  Ben-Veniste.  Then  that  takes  us — when  I  say  that  you  have 
seen,  I  mean,  as  you  sit  here  today. 

Ms.  Black.  Pardon? 

Mr.  Ben-Veniste.  I  mean,  as  you  sit  here  today.  With  respect  to 
the  matters  that  you  relate  regarding  the  trial  in  Arkansas  of  the 
dispute  between  Madison  Guaranty  and  Mr.  Ward,  that  matter 
was  discussed  at  some  length  in  the  same  report  that  you  have  be- 
fore you,  and  I  refer  you  to  page  76.  Are  you  with  me? 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  You  see  that  the  general  subject  of  Ward  v. 
Madison  is  discussed  there.  I  want  to  draw  your  attention  to  the 
last  paragraph,  where  it  says  that:  "In  other  respects,  McDougal 
and  Ward  seem  to  have  resorted  to  self-help  rather  than  advice  of 
counsel.  Are  you  with  me?  The  last  paragraph  on  page  76. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  In  that  regard,  they  identify  certain  of  the 
transactions  about  which  you've  just  referenced  in  your  testimony. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  For  example,  the  $400,000  from  Madison 
Guaranty  to  Ward,  the  $300,000  from  Ward  to  Madison  Financial 
and  the  $70,000  running  in  both  directions. 
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Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  In  taking  that  into  consideration,  that  the 
principals  resorted  to  self-help  in  terms  of  drafting  up  and  making 
these  agreements  among  themselves,  do  you  have  any  evidence  to 
provide  to  this  Committee  to  suggest  that  any  lawyer  at  the  Rose 
Law  Firm  was  aware  of  those  transactions? 

Ms.  Black.  I  do  not  know  whether  they  were  aware  or  not.  I 
have  no  evidence. 

Mr.  Ben-Veniste.  At  the  trial  of  the  case,  is  it  fair  to  say  that 
the  jury  concluded  that  the  version  it  would  believe  was  Mr.  Ward's 
version  of  events  as  compared  with  Mr.  Latham's  version  of  events? 

Ms.  Black.  Yes,  it  did.  At  the  trial  of  that  case,  however,  the 
Government  was  certainly  not  a  party.  It  was  the  institution  which 
did  not  obviously  come  in  and  report  the  accurate  state  of  affairs 
within  that  institution.  For  example,  the  unrebutted  evidence  pre- 
sented to  the  jury  was  that  this  transaction  which  resulted  in  the 
series  of  what  the  regulator  referred  to  as  land  flips,  resulted  in 
something  approaching  a  $3  million  profit  to  the  institution  when 
in  fact  it  would  ultimately  result  in  a  $4  million  loss. 

Mr.  Ben-Veniste.  What  I  want  to  focus  on  is  the  role,  if  any, 
that  this  option  agreement  played. 

Ms.  Black.  All  right. 

Mr.  Ben-Veniste.  The  land  flips  occurred  later. 

Ms.  Black.  Well,  they  had  occurred  before  the  litigation. 

Mr.  Ben-Veniste.  Before  the  litigation? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  But  subsequent,  I  think  we  have  already  es- 
tablished that  the  Rose  Law  Firm,  by  anyone's  analysis,  had  noth- 
ing to  do  with  these  papering  or  facilitating  these  land  flips. 

Ms.  Black.  Sir,  that  last  transaction,  that  $400,000  transaction 
involving  Holman  Acres,  was  described  by  the  regulators  as  one  of 
the  land  flips. 

Mr.  Ben-Veniste.  Well,  was  it  a  land  flip? 

Ms.  Black.  It  was  identified  in  the  interim  report  as  one  of  those 
series  of  insider  transactions,  yes,  sir. 

Mr.  Ben-Veniste.  Help  us  to  describe  how  this  was  a  land  flip. 

Ms.  Black.  In  the  May  8th  report,  the  examiner  noted  that 

Mr.  Ben-Veniste.  I'm  sorry,  the  May  8th  report  of? 

Ms.  Black.  I  am  sorry,  of  Mr.  James  Clark,  the  examiner,  that: 

Ward  still  owns  a  small  parcel  which  secures  another  Madison  Guaranty  loan 
which  will  be  purchased  by  Madison  Financial. 

That's  the  last  in  a  series  of  Ward  transactions  that  he's  talking 
about,  and  that  is  this  parcel. 
Mr.  Ben-Veniste.  But  he  still  owned  that  parcel? 
Ms.  Black.  Yes.  Then  he  said,  goes  on  to  say: 

Ward  apparently  warehoused  this  land  to  reduce  Madison  Financial's  investment 
and  the  attendant  borrowing  from  Madison  Guaranty. 

The  Chairman.  Mrs.  Black,  take  your  time,  please.  You're  under 
no  obligation  to  either  side  to  race  through,  so  just  take  your  time, 
Ms.  Black.  Reading: 

In  this  way,  limitation  on  Madison  Guarant^s  investment  and  its  service  corpora- 
tion are  avoided. 

He  then  goes  on  to  say: 
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In  fact,  $100,000  of  Ward's  remaining  loan  on  the  Castle  Grande  land  appears  to 
have  been  diverted  to  Madison  Financial  through  a  third  party.  By  using  a  circui- 
tous route,  additional  Madison  Guaranty  investment  in  Madison  Financial  was  dis- 
guised as  a  loan  to  Ward. 

According  to  the  parties,  this  last  transaction  was,  taking  the 
May  1st  option  aside,  but  the  loan  which  was  secured  by  the  prop- 
erty and  the  notes  back  and  forth,  was  a  method  for  Mr.  Ward  to 
take  his  commissions  out  of  the  institution.  It  involved  highly  in- 
flating the  value  of  that  land,  and  it  involved  a  lack  of  appraisal 
which  was  typical  in  all  of  these. 

Mr.  Ben-Veniste.  The  theory  of  this  conclusion  was  that  this 
was  a  means  of  Mr.  Ward  taking  his  commissions? 

Ms.  Black.  That  this  was  a  means  of  Mr.  Ward  taking  his  com- 
missions as  a  part  of,  if  you  will,  the  final  land  transaction  with 
the  final  remaining  $22,000  and  transferring  that  over  to  Madison 
Financial. 

Mr.  Ben-Veniste.  The  final 

Ms.  Black.  I'm  sorry,  22  acres,  sorry. 

Mr.  Ben-Veniste.  But  you  will  grant  me  that  in  their  analysis 
of  the  trial  and  all  of  the  evidence  before  it,  Pillsbury  concluded  on 
page  76 — and  I  would  like  to  get  your  comment  on  that — in  the 
third  paragraph: 

If  this  view  is  accepted,  then  the  option  might  be  deemed  a  rather  opaque  and 
perhaps  misleading  means  of  documenting  Ward's  entitlement  to  commissions. 

Are  you  with  me? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  Quoting: 

But  as  noted,  this  is  a  theory  the  jury  in  Ward  v.  Madison  rejected  and  it  suffers 
from  a  number  of  problems,  starting  with  its  inconsistency  with  the  September  24, 
1985  letter  and  going  on  to  its  dependence  on  Latham  and  Young,  witnesses  whom 
it  would  be  easy  to  impeach. 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  Do  you  take  issue  with  that  conclusion? 

Ms.  Black.  I  think  the  witnesses  at  that  trial,  certainly  on  both 
sides,  suffer  from  credibility  problems,  having  made  inconsistent 
statements  at  various  times.  It  is  impossible  to  go  back  and 
relitigate  a  case.  It  is  clear  from  reading  the  transcript  in  that  case, 
as  I  presume  you  have  done,  that  the  jury  did  not  get  an  accurate 
description  of  what  was  going  on  inside  that  institution.  RTC  want- 
ed to  go  back  and  relitigate  that.  They  were  not  successful  in  doing 
so,  but  they  attempted  to  do  so  for  the  next  4  years. 

My  point  in  looking  at  this,  if  we  can  step  back  again  and  re- 
member that  we're  doing  a  conflicts  report 

Mr.  Ben-Veniste.  Right.  I'll  get  to  that  in  a  second. 

Ms.  Black.  My  point  in  looking  at  this  is  that  once  again,  Rose's 
involvement  in  that,  knowing  or  otherwise — and  I  do  not  know,  I 
have  no  evidence  one  way  or  another  on  their  knowledge  of  the  se- 
ries of  events,  but  even  if  it  was  a  completely  unknowing  involve- 
ment— the  fact  is  that  they  were  potential  fact  witnesses  in  this 
Ward  V.  Madison  litigation  that  RTC  was  attempting  to  prosecute. 

RTC  had  expressly  told  the  Rose  Law  Firm  that  it  was  concerned 
about  that  litigation.  It  did  not  know  that  the  Rose  Law  Firm  had 
a  connection  with  the  underlying  transactions.  It  only  knew  that 
there  was  a  familial  connection  between  Mr.  Ward  and  Mr.  Hub- 
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bell.  That  was  enough  to  raise  concerns  and  that  was  enough  for 
RTC  to  get  assurances  from  Rose  that  Mr.  Hubbell  had  no  connec- 
tion with  the  underlying  transaction.  But  Rose  itself  did. 

Mr.  Ben-Veniste.  In  connection  with  the  2  hours  in  conference 
and  preparation  of  this  option  agreement  and  the  regulatory  mat- 
ters that  you've  discussed;  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  In  this  2  hours,  I  have  looked  at  the  option 
agreement  and  I'm  sure  you  have 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  With  a  view  toward  thinking,  is  this  some- 
thing that  I  could  prepare  in  2  hours.  I'm  sure  you've  come  to  the 
same  conclusion,  that  this  would  be  a  difficult  document,  even  if 
the  whole  2  hours  were  spent  and  you  had  all  the  underlying  mate- 
rials, to  prepare  in  2  hours.  Do  you  agree  with  that  assessment? 

Ms.  Black.  It  is  a  four-page  document.  About  one  of  those  pages 
is  made  up  of  a  description  of  the  land.  I  believe  what  Mrs.  Clinton 
said  is  that  it  would  have  been  very  difficult  for  her  to  have  drafted 
that  from  scratch  in  a  2-hour  period.  Obviously,  there  are  forms 
that  are  available,  as  we  all  know,  for  various  legal  transactions. 

I  have  no  idea  what  was  used.  I  think  it  is  reasonable  to  say  it 
would  be  difficult  to  draft  that  from  scratch  in  2  hours,  yes,  sir. 

Mr.  Ben-Veniste.  The  implication  being  that  it  was  presented  in 
some  other  draft  form  for  review? 

Ms.  Black.  I  don't  know. 

Mr.  Ben-Veniste.  One  possibility? 

Ms.  Black.  That  is  one  possibility.  Another  possibility  is  that  a 
form  was  used,  a  previous  agreement  where  you  change  the  names 
and  plug  in  the  description.  I  don't  know. 

Mr.  Ben-Veniste.  Now  to  come  back,  if  I  may,  for  the  final  ques- 
tion that  you  alluded  to,  you  did  all  of  this  in  the  context  of  review- 
ing the  matter  for  potential  conflicts  violation,  and  that  would  be 
presented  to  some  finder  of  fact.  Who  would  that  finder  of  fact  be 
and  what  are  the  potential  results  of  that? 

Ms.  Black.  We  are  not  finished,  so  we  don't  have — and  we 
wouldn't  reach  the  conclusion,  anyway.  It  would  be  presented  to 
the  FDIC  legal  division,  who  would  presumably  share  it  with  their 
outside  counsel. 

Mr.  Ben-Veniste.  The  possible  ramifications? 

Ms.  Black.  I  don't  know.  They  would  look  at  it  from  a  conflicts 
perspective  themselves.  The  last  time  that  we  did  a  report,  we  sug- 
gested that  they  send  it  to  their  outside  counsel  to  see  if  the  facts 
that  we  found  during  the  course  of  our  conflicts  investigation  might 
also  impact  upon  their  review  concerning  legal  liability,  which  we 
knew  to  be  ongoing  at  that  time.  We  might  well  do  something  like 
that  again. 

Mr.  Ben-Veniste.  I'll  come  back  to  that.  My  time  has  expired. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

In  connection  with  Mr.  Ben-Veniste's  question  to  you  about  a 
draft  having  been  presented  perhaps  to  Mrs.  Clinton  from  which 
she  then  prepared  the  final  option  document,  do  you  know  whether 
the  description  in  the  option  document  is  the  same  description  that 
was  in  the  backdated  letter  of  September  24th? 
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Ms.  Black.  Yes,  it  is. 

Mr.  Chertoff.  It  is? 

Ms.  Black.  Yes,  it  is,  but  there  were  two  versions  of  that  option 
agreement  as  well,  and  in  one  of  those  versions,  that  was  not  the 
description.  Instead,  the  description  was  of  a  6.6-acre  parcel  of  land 
known  as  the  Levi  Strauss  Building.  One  of  the  parties,  I  think  it 
was  Ward,  in  a  deposition  of  which  we've  seen  a  summary,  indi- 
cated that  he  discovered  that  the  6.6-acre  description  was  wrong, 
which  it  clearly  was.  Ward  did  not  own  that  property.  The  first  2 
pages  of  that  option  agreement  were  retyped.  Mrs.  Clinton's  initials 
on  the  word  processing  code,  the  "g"  initial  was  contained  on  the 
6.6  description.  It  was  not  contained  on  the  22V2-acre  description. 

Mr.  Chertoff.  A  portion  of  the  description  may  have  been 
retyped  after  the  initial  draft  prepared  by  Mrs.  Clinton? 

Ms.  Black.  That  is  what  Mr.  Ward  said  and  that  appears  to  be 
the  case  from  the  document  itself. 

Mr.  Chertoff.  Then  it  was  combined  in  the  same  document? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  It  was  signed  May  1? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  May  1  is  the  date  on  which  we  have  the  2  hours 
of  work  by  Mrs.  Clinton,  which  included  the  conference  with  Seth 
Ward,  a  telephone  conference  with  Seth  Ward  regarding  the  option, 
a  telephone  conference  with  Mike  Schauffler  and  a  preparation  of 
the  option? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  I  want  to  go  back  to  the  trial  because  the  issue 
was  raised  about  the  jury  verdict  in  that  case,  and  I  believe  you 
quite  succinctly  made  the  point  that  if  you  review  the  trial  record, 
the  jury  didn't  have  all  the  facts  before  it.  Do  you  know  what  posi- 
tion Mr.  Ward  took  in  the  case,  in  his  sworn  testimony  about  how 
the  option  was  prepared? 

Ms.  Black.  How  the  option  was  prepared? 

Mr.  Chertoff.  Yes.  Who  prepared  it? 

Ms.  Black.  The  option  or  the  September  24  letter? 

Mr.  Chertoff.  The  option.  I'll  refresh  your  memory.  I  can  give 
you  a  copy  of  the  transcript.  We  can  bring  it  down  to  you.  At  page 
56,  if  you  go  to  page  56,  you'll  see  at  line  13  it  says: 

Question:  The  option  that  they  originally  took  out  was  for  6.6  acres,  was  it  not? 

Answer:  I  didn't  prepare  the  option.  The  option  that  they  originally  prepared  car- 
ried the  land  description  for  a  building  that  was  a  Levi  Strauss  Building,  which 
Madison  purchased  from  me  and  sold  to  Mr.  Fitzhugh. 

Then  he  goes  on  down  at  line  23: 

Question:  And  you  don't  recall  why  Madison  Financial  Corporation  on  May  1st 
took  out  this  option  to  purchase  tracks  27  and  28? 

Answer:  1  would  imagine  that  they  wanted  that  property  whether  they  repaid 
them  or  not.  I  don't  know. 

Is  it  your  understanding  that  there  was  no  evidence  at  the  trial 
that  contrary  to  Mr.  Ward's  suggestion  that  he  didn't  know  how  the 
option  was  prepared  that,  in  fact,  there  had  been  discussion  be- 
tween Mrs.  Clinton  and  Mr.  Ward  regarding  the  option? 

Ms.  Black.  Are  you  saying  was  there  any  evidence  to  that  effect 
presented  at  the  trial? 

Mr.  Chertoff.  Right. 
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Ms.  Black.  I  do  not  believe  there  was. 

Mr.  Chertoff.  Would  you  agree  with  me  that  the  evidence  that 
we  have  now  before  us  based  on  the  billing  records  discovered  this 
January  indicating  that  there  was  a  telephone  conference  between 
Mr.  Ward  and  Mrs.  Clinton  regarding  the  option  is  inconsistent 
with  his  sworn  testimony  that  he  didn't  have  knowledge  about  how 
the  option  was  prepared  and  that  he  didn't  prepare  the  option? 

Ms.  Black.  Well,  he  says  he  didn't  prepare  the  option.  Then  he 
says  he  doesn't  know  why  it  was  prepared. 

Mr.  Chertoff.  Yet  we  now  have  evidence  that  indicates  that,  in 
fact,  he  had  discussion  with  the  lawyer  who  prepared  the  option; 
isn't  that  right? 

Ms.  Black.  Yes,  he  did. 

Mr.  Chertoff.  This  new  evidence,  which  is  contained  in  the  bill- 
ing records  was  unavailable  so  far  as  you  know  from  reading  the 
trial  record  to  the  jury  at  the  trial?  The  jury  at  the  trial  didn't  hear 
about  this? 

Ms.  Black.  So  far  as  I  know,  that's  correct. 

Mr.  Chertoff.  As  far  as  we  know  it  wasn't  available  to  Pillsbury 
Madison  &  Sutro  when  they  prepared  their  report? 

Ms.  Black.  They  found  out  about  the  option  at  the  last  moment 
and  therefore  kept  the  report  open  to  see  what  impact  it  might 
have  on  their  analysis. 

Mr.  Chertoff.  When  they  closed  their  report  on  December  28 
under  the  gun,  so  to  speak,  they  still  didn't  have  the  billing  record 
that  indicated  not  only  that  Mrs.  Clinton  had  had  some  undefined 
role  in  the  option,  but  that  she  had  had  specific  conversation  with 
Mr.  Ward  about  the  option? 

Ms.  Black.  They  did  not  have  those  records.  They  were  not  dis- 
covered until  January. 

Mr.  Chertoff.  They  ran  out  of  time  basically  before  those 
records  were  discovered? 

Ms.  Black.  Yes. 

Mr.  Chertoff.  I  want  to  go  back  to  those  issues  that  Mr.  Ben- 
Veniste  raised  with  you  in  the  report.  Because  I  think  once  and  for 
all,  we  ought  to  get — in  fairness  to  the  people  at  Pillsbury,  frankly, 
a  notion  of  some  of  the  things  they  wrote  and  some  of  the  things 
they  knew  and  didn't  know. 

If  we  go  back  to  page  62,  which  is  one  of  the  pages  that  you  were 
asked  about  by  Mr.  Ben-Veniste,  it  indicates,  for  example,  that  Mr. 
Dover  said — I'll  give  you  a  chance  to  find  that. 

Mr.  Ben-Veniste.  We're  into  the  Pillsbury  report? 

The  Chairman.  Pillsbury. 

Mr.  Chertoff.  Pillsbury  report,  page  62.  It  indicates  there,  for 
example,  that  Mr.  Dover  said  that  the  principals  as  opposed  to  the 
lawyers  put  together  the  deal,  and  he  identified  IDC's  principal  as 
Mr.  R.A.  Brick  Lyle. 

Are  you  aware  that  among  the  recently  discovered  billing  records 
is  an  entry  for  November  14,  1985  indicating  that  Mrs.  Clinton  had 
had  a  conversation  with  Mr.  Ward  regarding  the  purchase  from 
Brick  Lyle? 

Ms.  Black.  Yes,  sir.  That  appears  in  a  billing  memorandum  that 
identifies  the  billing  category  as  general  matter  number  4.  I  believe 
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the  copy  that  I  have  has  a  circle  around  it  with  the  handwritten 
notation  "move  to  IDC  matter  number  5." 

Mr.  Chertoff.  OK.  That  is,  of  course,  information  that  the  Pills- 
bury  people  didn't  have.  Footnote  265  indicates  that  Mr.  Ward  told 
the  Inspector  General — I  guess  that  would  be  you  or  people  in  your 
office — that  he  does  not  remember  the  Rose  Law  Firm  doing  any 
legal  work  for  Madison  Guaranty  on  the  Castle  Grande  transaction 
or  on  anything  else.  You  would  agree  with  me  in  light  of  your  re- 
view of  the  billing  records  discovered  after  the  report  was  com- 
pleted that  that  statement  by  Mr.  Ward  is  absolutely  contradicted 
by  these  records? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Ward's  statement,  upon  which  the  Pillsbury 
report 

Ms.  Black.  If  I  may,  it  shows  his  recollection  is  not  consistent 
with  these  records. 

Mr.  Chertoff.  Without  examining  why  he  said  what  he  did, 
whether  it  was  merely  a  failure  of  memory  or  if  it  was  a  deliberate 
effort  to  mislead,  his  statements  which  were  used  and  relied  upon 
by  the  Pillsbury  report,  the  statement  that  he  does  not  remember 
the  Rose  Firm  doing  any  legal  work  for  Madison  on  Castle  Grande 
or  anything  else,  that  statement  is  inaccurate  based  on  what  we 
now  know  from  these  newly  discovered  billing  records? 

Ms.  Black.  The  records  show  that  Rose  did  bill  for  that  work, 
some  work. 

Mr.  Chertoff.  You  would  also  agree  with  me  that  with  respect 
to  the  conclusion  on  which  Mr.  Ben-Veniste  is  putting  a  consider- 
able amount  of  weight — and  this  is  now  on  page  76  of  the  report, 
it's  the  last  paragraph  where  it  says: 

Beyond  this,  the  theory  that  Ward  or  McDougal  wanted  to  have  the  Rose  Law 
Firm  document  the  terms  that  [arguably]  make  Ward  a  straw  man  is  hard  to  rec- 
oncile with  the  fact  that  in  other  respects  McDougal  and  Ward  seem  to  have  re- 
sorted to  self-help  rather  than  advice  of  counsel. 

Would  you  agree  with  me  that  one  might  reevaluate  that  conclu- 
sion if  you  became  aware  after  the  report  was  published  that,  in 
fact,  Mr.  Ward  had  obtained  or  had  discussions  with  counsel,  spe- 
cifically Mrs.  Clinton,  on  approximately  14  or  15  occasions  during 
the  time  that  these  transactions  were  going  on? 

Ms.  Black.  We  would  report  those  contacts  to  Pillsbury  or  to  the 
legal  division  and  from  there  to  Pillsbury.  What  effect  that  would 
have,  sir,  I  don't  know. 

Mr.  Chertoff.  You  would  certainly  agree  with  me  that  contrary 
to  the  conclusion  written  by  the  Pillsbury  people — and  I  say  this 
without  criticism  because  they're  not  soothsayers.  They  were  in  the 
same  boat  we  all  were  on  December  28  looking  for  records.  I  mean, 
we  didn't  know  where  they  were  either,  so  we  were  in  no  better  po- 
sition than  they  were.  Would  you  agree  we  have  evidence  in  the 
billing  records  that  are  newly  discovered  that  indicate  on  14  or  15 
or  16  occasions  Mr.  Ward  did,  in  fact,  get  some  advice  of  counsel 
or  had  a  discussion  with  counsel,  namely  Mrs.  Clinton? 

Ms.  Black.  He  was  talking  on  15  or  16  occasions  to  Mrs.  Clinton. 

Mr.  Chertoff.  That,  again,  is  something  that  the  Pillsbury  peo- 
ple couldn't  put  in  their  report  because  it  was  withheld  from  them. 
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The  Chairman.  Ms.  Black,  because  I  think  Mr.  Giuffra  went  over 
it,  and  I  found  it  interesting  that  on  three  different  occasions  in 
which  transactions  that  you  noted  took  place  according  to  your  lit- 
tle synopsis  that  you  made  to  help  you  keep  a  flow  of  what  took 
place;  right,  it  was  kind  of  an  aid  for  yourself;  right? 

Ms.  Black.  Yes,  sir.  That's  all  it  was. 

The  Chairman.  On  those  three  that  you  noted  where  there  were 
transactions  that  took  place  in  terms  of  properties  being  conveyed 
to  Seth  Ward  and  options,  on  February  28,  1986,  indeed  there  was 
a  billing  from  Mrs.  Clinton  as  it  related  to  IDC  and  Seth  Ward, 
and  that's  a  date  that's  one  of  them  for  eight-tenths  of  an  hour? 

Ms.  Black.  Yes,  sir. 

The  Chairman.  On  April  4,  1986,  there  was  a  12-minute  conver- 
sation and  that's  a  day  of  another  transaction  that  took  place  on 
the  same  day? 

Ms.  Black.  Yes,  sir. 

The  Chairman.  Then  on  May  1st  there  was  a  2-hour  billing  time 
for  the  option  and  again,  that  was  another  day  in  which  things 
took  place  as  well  as  a  conference? 

Ms.  Black.  Yes,  sir. 

The  Chairman.  If  an  attorney  in  compiling  and  making  this  re- 
port indicated  to  the  Pillsbury  people  that  they  didn't  see  any  legal 
representation,  obviously  not  having  this,  if  they  had  this  informa- 
tion, do  you  think  they  could  have  come  to  that  conclusion? 

Ms.  Black.  Again,  we  would  report  the  facts  and  let  them  con- 
clude, sir.  The  billing  was  to  Madison,  not  to  Mr.  Ward. 

The  Chairman.  But  we  have  also  the  conversation  with  Seth 
Ward,  the  billings  indicate  that  he  was  part  and  parcel  and  the 
other  records  indicate  these  were  transactions  that  took  place  on 
these  particular  days? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  I  guess  it's  fair  to  say,  Ms.  Black,  that  during  this 
period  between  February  28  when  they  close  the  deal,  they  finally 
get  into  the  last  stages  of  flipping  out  the  land  from  Ward  to  other 
people.  From  that  point  on,  at  the  three  of  the  four  critical  trans- 
action dates,  Mrs.  Clinton  is  having  a  conversation.  On  the  date 
that  they  close  the  loan  with  Ward,  she  talks  to  Ward.  On  the  date 
that  Madison  Financial  executes  a  note  to  Ward,  she  talks  to  the 
loan  officer,  Denton,  and  on  the  day  that  the  option  is  signed,  she 
not  only  works  in  preparing  the  option,  but  she  has  a  conversation 
with  Ward  about  the  option.  These  particular  entries,  you  will 
agree  with  me,  whatever  the  conclusion  is,  are  relevant  evidence 
concerning  the  activities  of  a  Rose  Firm  lawyer  at  critical  stages  of 
a  land  flip? 

Ms.  Black.  Those  are  all  conversations  which  we  would  report. 

Mr.  Chertoff.  You  said  in  response  to  Mr.  Ben-Veniste's  ques- 
tion that  when  the  RTC  engaged  the  Rose  Law  Firm — I  think  you 
said  this — they  were  very  concerned,  among  other  things,  with 
these  particular  set  of  transactions? 

Ms.  Black.  They  were  either  at  the  time  of  engagement  or  short- 
ly afterwards.  The  RTC — various  people  within  RTC  and  within  the 
entity  that  succeeded  Madison  raised  concerns  about  Mr.  Hubbell's 
connection  with  Mr.  Ward.  One  of  the  people  in  the  institution  ex- 
pressed objections  to  the  release  of  the  Borod  &  Huggins  report  to 
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Mr.  Hubbell  because  it  was  involved  in  the  litigation  where  Madi- 
son and  Ward — because  that  litigation  was  going  on  and  because 
of  the  things  that  were  contained  in  that  report,  they  did  not  want 
that  to  go  to  RTC.  Various  people  within — I'm  sorry,  to  Rose  Law 
Firm.  There  were  four  or  five  people  within  RTC  that  expressed 
strenuous  objections  concerning  that,  and  the  RTC  attorney — actu- 
ally, then  FDIC 

Mr.  Chertoff.  Ms.  Breslaw. 

Ms.  Black.  Ms.  Breslaw,  in  fact,  contacted  Mr.  Hubbell  and  ex- 
pressed those  concerns,  relayed  those  concerns  and  that  resulted  in 
a  letter  from  Mr.  Hubbell  indicating  that  he  did  not  represent  Mr. 
Ward  in  connection  with  his  transactions  with  Madison  or  his  liti- 
gation with  Madison. 

Mr.  Chertoff.  But  that  was  misleading  because  the  firm  had, 
in  fact,  represented  or  had  been  directly  involved  in  these  trans- 
actions as  we  now  know. 

Ms.  Black.  Again,  from  a  conflicts  perspective,  we  think  that 
should  have  been  disclosed. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  set  of  rela- 
tionships, which  involves  direct  involvement  in  the  questioned 
transactions  is  even  a  much  more  powerful  issue  from  a  conflicts 
standpoint  than  a  family  relationship? 

Ms.  Black.  I  am  sure  that  would  certainly  have  been  something 
that  RTC  would  have  wanted  to  know  about. 

Mr.  Chertoff.  Because  that  involves  the  firm's  conduct. 

Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Was  the  sanction  on  the  conflicts  inquiry  that 
the  firm  shouldn't  do  the  business?  Is  that  the  essential  sanction? 

Ms.  Black.  I  don't  know  what  type  of  sanction  might  flow  out 
of  that.  The  matter  has  been  referred  further.  But  again,  our  re- 
view was  to — if  you  will,  a  compliance  investigation  to  determine 
whether  the  Rose  Law  Firm  had  complied  with  the  RTC  require- 
ments. That's  what  we  were  looking  at. 

Senator  Sarbanes.  If  someone  doesn't  do  that,  then  they  don't 
get  the  business;  is  that  correct? 

Ms.  Black.  One  would  expect  so. 

Senator  Sarbanes.  OK.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  On  that  point,  the  fact  is — I  suppose  you  know 
this — that  a  memorandum  circulated  back  at  the  time  that  the 
Rose  Law  Firm  wished  to  get  RTC  business  to  advise  the  lawyers 
in  the  Rose  Law  Firm  of  the  position  of  the  RTC  that  they  would 
not  hire  firms  or  attorneys  who  are  on  both  sides  of  these  disputes. 
Were  you  aware  of  the  fact  that  a  canvass  was  made  at  the  time? 

Ms.  Black.  I  believe  I  have  seen  that. 

Mr.  Ben-Veniste.  Indeed,  you  were  aware  that  the  Rose  Law 
Firm  returned  a  portion  of  its  retainer  from  Madison  Guaranty  at 
or  about  that  time? 

Ms.  Black.  I  would  have  to  look  at  the  dates.  I  think  you  are 
right.  I  can't  remember  the  precise  dates. 

Mr.  Ben-Veniste.  I  think  perhaps  you  were  quick  to  agree  with 
the  suggestion  incorporated  in  the  question  posed  by  Mr.  Chertoff 
that  the  option  agreement  was  signed  on  May  1st.  Would  you  take 
a  look  at  it,  please? 
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Ms.  Black.  I  don't  have  it  in  front  of  me,  sir. 

Mr.  Ben-Veniste.  Can  we  get  a  copy  down  there?  Do  you  have 
both  versions  there? 

Ms.  Black.  I  have  at  least  one  version.  One  moment,  please. 

Mr.  Ben-Veniste.  One  version  is  notarized  and  the  other  is  not. 

Are  you  with  me,  Ms.  Black? 

Ms.  Black.  Yes,  I  do  have  both  versions  here.  The  first  version 
that  describes  the  6.6-acre  property  is  dated  May  1st  and  as  far  as 
I  can  tell  from  the  document,  was  signed  that  day.  The  second  one 
has  a  different  description.  It  is  the  Holman  Acres  property  de- 
scription. It  is  also  dated  May  1st.  There  is  an  acknowledg- 
ment  

Mr.  Ben-Veniste.  An  editorial  signature? 

Ms.  Black.  That  acknowledgment  is  dated  May  5th. 

Mr.  Ben-Veniste.  The  acknowledgment  is  that  the  parties  came 
before  the  notary  and  signed  the  document  on  that  day? 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  That  would  lead  you  to  conclude  that  while 
some  version  of  this  may  have  been  prepared  on  May  1,  which  is 
consistent  with  Mrs.  Clinton's  time  sheets,  the  actual  and  corrected 
version  was  signed  on  May  5th? 

Ms.  Black.  That  would  appear  to  be  true. 

Mr.  Ben-Veniste.  Second,  I  think  Mr.  Chertoff  asked  you  at 
page  56  of  the  transcript  of  the  Ward  v.  Madison  trial  without 
reading  you  the  question  whether  he  knew  why  the  option  agree- 
ment was  entered  into  and  that  he  could  not  tell.  I  would  like  you 
to  look  at  the  actual  question,  which  is: 

Question:  And  you  don't  recall  why  Madison  Financial  Corporation  on  May  1st 
took  out  this  option  to  purchase  tracks  27  and  28? 

Answer:  I  would  imagine  that  they  wanted  that  property  whether  they  repaid 
them  or  not.  I  don't  know. 

The  question  put  to  Mr.  Ward  was  what  was  in  Madison  Finan- 
cial's mind,  not  what  was  in  his  mind;  isn't  that  so? 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  The  question  was  not  put  to  him  as  to  what 
was  in  his  mind? 

Ms.  Black.  No.  At  that  time  he  was  an  employee  of  Madison  Fi- 
nancial. 

Mr.  Ben-Veniste.  I  understand  that,  but  the  contract  is  between 
the  two  parties,  the  employee  and  the  entity  itself? 

Ms.  Black.  Yes. 

Mr.  Ben-Veniste.  With  respect  to  the  question  that  was  posed 
to  you,  you  have  now  received  information  reflecting  that  Mrs. 
Clinton  was  apprised  or  had  a  conversation  with  Mr.  Ward  regard- 
ing a  purchase  from  Brick  Lyle.  I  would  like  to  call  your  attention 
to  that  entry  so  it's  clear  on  this  record  what  that  actually  amount- 
ed to,  and  according  to  document  DKSN  029008,  which  is  dated 
November  14,  1985 — are  you  with  me? 

Ms.  Black.  No,  I'm  sorry,  I'm  not. 

Yes,  sir,  I'm  with  you  now. 

Mr.  Ben-Veniste.  That  was  for  a  grand  total  of  half  an  hour? 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  There  is  no  indication,  is  there,  in  any  of  the 
records  that  you  have  reviewed  that  Mrs.  Clinton  was  in  any  way 
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involved  in  the  structuring  of  that  transaction  which  had  closed 
some  weeks  before? 

Ms.  Black.  We  do  not  have  the  billing  memoranda  from  that 
time,  no,  sir,  we  don't. 

Mr.  Ben-Veniste.  With  respect  to  the  14  or  15  conversations 
with  Mr.  Ward  that  you  were  questioned  about,  I  take  it  you  did 
monitor  the  testimony  in  open  session  before  this  Committee  last 
week  where  Mr.  Donovan  testified? 

Ms.  Black.  No,  sir,  I  was  trying  to  prepare  for  my  own. 

Mr.  Ben-Veniste.  I  see.  Well,  let  me  summarize,  and  if  I  do  so 
erroneously,  I'm  sure  my  friend,  Mr.  ChertofF  will  help  me  out. 

Mr.  Donovan  testified  that  with  respect  to  the  vast  majority  of 
those  contacts,  they  occurred  at  a  time  when  Mr.  Donovan  was 
handling  these  two  regulatory  matters,  the  wet/dry  matter  and  the 
sewer  matter,  which  Ms.  Clinton  was  supervising  him  and  was  the 
billing  partner  on.  Is  that  consistent  with  your  own  review  of  Mr. 
Donovan's  time? 

Ms.  Black.  I  have  not  broken  it  down  that  way,  sir.  It  may  well 
be.  It  would  be  fairly  easy  to  figure  out. 

Mr.  Ben-Veniste.  Second,  Mr.  Donovan  testified  that  Mr.  Ward, 
an  older  man  with  a  somewhat  prickly  personality  who  wanted  to 
speak  to  the  partner  in  charge  and  that  he  was  very  happy  with 
that  arrangement,  himself  as  a  young  associate  at  the  time,  and 
that  Mr.  Ward  would  call  Ms.  Clinton  about  matters  that  Mr. 
Donovan  was  working  on.  That's  the  substance  of  that.  Would  you 
have  any  reason  to  disagree  with  that  interpretation  of  these  tele- 
phone contacts  between  Mr.  Ward  and  Ms.  Clinton? 

Ms.  Black.  I  do  not  know  why  Mr.  Ward  called  Mrs.  Clinton  or 
the  other  way  around. 

Mr.  Ben-Veniste.  But  you  wouldn't  have  any  reason  to  disagree 
with  Mr.  Donovan's  sworn  testimony? 

Ms.  Black.  No. 

Mr.  Ben-Veniste.  To  go  on  with  the  reference  that  Mr.  Chertoff 
made  at  page  76  to  page  77,  it  is  correct,  is  it  not 

Ms.  Black.  We're  back  on  the  Pillsbury  report? 

Mr.  Ben-Veniste.  Yes,  I'm  sorry,  Pillsbury  report,  page  77  that 
Pillsbury  assumed  for  purposes  of  reaching  its  summary  and  con- 
clusion that  Ms.  Clinton  did  indeed  have  something  to  do  with  the 
drafting  of  the  option  which  we  have  been  talking  about  here  this 
afternoon;  correct? 

Ms.  Black.  That's  correct. 

Mr.  Ben-Veniste.  It  was  Pillsburys  conclusion  on  the  basis  of 
the  information  presented  to  it  that  based  on  that  information,  in 
the  absence  of  making  the  jump  that  somehow  Ms.  Clinton  knew 
that  there  was  something  untoward  in  the  initial  arrangement  be- 
tween Mr.  Ward  and  Mr.  McDougal  to  evade  the  6  percent  direct 
investment  limitation  that  it  could  not  conclude  that  Ms.  Clinton 
in  providing  whatever  assistance  she  provided  to  Mr.  Ward  on  May 
1  did  so  with  some  bad  motive,  in  derogation  of  some  requirement 
or  limitation? 

Ms.  Black.  I  believe  what  Pillsbury  says  is  that:  "While  Mrs. 
Clinton  seems  to  have  some  role  in  drafting  the  May  1,  1986  op- 
tion, nothing  proves  that  she  did  so  knowing  it  to  be  wrong." 
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Mr.  Ben-Veniste.  And  that:  "The  theories  that  tie  this  option  to 
wrongdoing  or  to  the  straw  man  arrangements  are  strained  at 
best."  That  was  the  conclusion? 

Ms.  Black.  That  is  what  they  wrote,  yes,  sir. 

Senator  Dodd.  I  was  going  to  make  that  same  point. 

Mr.  Chairman,  let  me  just  say  I  appreciate  our  witnesses  being 
here.  These  are  professional  people  and  you  worked  with  the  Gov- 
ernment for  some  time,  and  I  have  great  admiration  and  respect 
for  people  who  put  in  these  long  hours.  You  don't  anticipate  spend- 
ing a  day  in  front  of  a  Congressional  hearing  like  this  and  basically 
it's  to  gather  facts  and  information.  The  Pillsbury  report  obviously 
draws  conclusions,  and  it's  not  your  job — correct  me  if  I'm  wrong — 
to  draw  conclusions,  but  to  provide  information  and  facts  upon 
which  conclusions  may  be  drawn  by  others  as  they  draft  reports; 
is  that  basically  right? 

Ms.  Black.  Absolutely. 

Mr.  SwiTZER.  Yes,  sir. 

Senator  DoDD.  I  appreciate  the  efforts  on  the  part  of  some  to 
draw  you  in  to  conclusions  and  I've  watched  you  painfully  try  and 
avoid  that  and  I  respect  that.  I  gather  we're  going  to  have  a  review 
since  the  tolling  expires  around  the  end  of  February.  Is  that  right, 
March  1st?  In  light  of  where  we  spent  most  of  the  day  today,  it 
seems  to  me,  with  our  two  witnesses  here  in  going  back  over  to  the 
extent  that  the  billing  records  in  some  way  would  change  some  of 
the  conclusions,  we'll  get  an  answer  to  that  in  a  matter  of  days 
here  now. 

At  least  some  of  us  here  believe  that  in  light  of  the  fact  that 
there  was  an  awareness  in  mid-December  about  the  fact  that  the 
Rose  Law  Firm  and  specifically  Mrs.  Clinton  with  the  acknowledg- 
ment or  recognition  of  this  letter  "g"  on  the  document,  and  I  heard 
Ms.  Black  say,  at  least  as  far  as  one  of  those  conclusions,  it's  the 
second  report  and  I  think  we're  probably  losing  an  audience  here 
on  this,  but  at  least  as  far  as  one  of  those  conclusions  go,  the  Pills- 
bury  report  could  base  its  conclusions  with  the  awareness  and 
knowledge  of  the  fact  the  Rose  Law  Firm  was  involved  and  Mrs. 
Clinton  specifically  was  involved. 

I  think  a  couple  of  points  may  be  worth  reiterating,  Mr.  Chair- 
man, and  one  is  that  the  report  made  extensive  reference  to  the 
RTC  IG's  report.  I  guess  it  was  14  bound  volumes  of  information 
that  they  had  in  which  they  drew  their  conclusions.  I  admire  im- 
mensely the  people  who  compiled  all  of  that.  Obviously,  a  signifi- 
cant amount  of  work  went  into  that 

Ms.  Black.  Forty  actually. 

Senator  DODD.  How  many? 

Ms.  Black.  Forty  volumes. 

Senator  Dodd.  Forty  volumes  as  opposed  to  14.  Jay  Stephens, 
the  Republican  appointee  who  was  U.S.  Attorney,  is  the  one  who 
put  all  this  together,  spent  2  years  and  a  lot  of  people  involved,  I 
guess,  $4  million,  40  volumes  of  information  and  again,  aware  in 
mid-December  prior  to  the  issuance  of  the  report  and  their  conclu- 
sions here,  and  I'm  quoting:  "The  record  does  not  establish  that  the 
Rose  Law  Firm's  work  for  Madison  Guaranty  involved  misconduct 
warranting  the  institution  of  legal  proceedings  against  it  by  the 
RTC."  And  they  concluded  that:  "No  action  should  be  taken  against 
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the  Rose  Law  Firm  and  no  further  resources  should  be  expended 
in  investigating  the  Rose  Law  Firm." 

I  appreciate  there  is  some  additional  questions  here  with  regard 
to  a  second  part  of  this  report,  and  we  will  get  an  answer  to  that 
in  a  few  days.  I  don't  know  the  answer  to  it.  It  seems  to  me  that 
there's  been  an  effort  here  to  try  and  somehow  discredit  the  Pills- 
bury  report. 

Some  people  didn't  like  the  conclusions.  They  would  have  loved 
it  had  there  been  some  huge  indictment  included  in  it.  There 
wasn't.  I  think  it's  important  that  those  who  are  witnessing  this 
hearing  understand  that  a  lot  of  people  did  a  lot  of  work  that  con- 
tributed to  these  conclusions.  They  weren't  reached  lightly. 

The  Pillsbury  study  was  not  a  partisan  study.  There  were  days 
and  months  spent  on  this.  They  had  a  lot  of  information  to  draw 
conclusions.  Some  people  don't  like  those  conclusions,  and  we 
maybe  get  some  additions  and  nuances  in  light  of  some  additional 
information.  But  frankly,  I  suspect  that  had  there  been  a  different 
conclusion,  others  would  be  trying  to  figure  out  some  way  they'd 
like  to  put  some  twist  on  it.  But  the  fact  of  the  matter  is  this  is 
what  they  concluded. 

I  appreciate  immensely  your  spending  the  time  preparing  for 
these  hearings  today  and  tr5dng  to  shed  some  light  on  how  you 
gather  facts  and  what  sort  of  information  you  have  to  look  at,  and 
I  appreciate  your  position.  Those  of  us  on  this  side  of  the  table,  I 
guess,  place  more  emphasis  on  the  effects  of  certain  actions,  where 
you  have  to  look  at  the  actions  themselves. 

We  look  at  that  Frost  case  and  see  a  good  result.  In  fact,  from 
the  taxpayers'  standpoint  a  good,  strong  result.  I  gather  others 
have  reached  the  same  conclusion.  We  run  the  film  backward  and 
say  well,  you  get  a  great  result  in  that  case,  the  only  case  which 
the5^re  involved,  so  the  potential  conflict  didn't  affect  the  outcome. 

That  is  not  your  job.  You  have  to  look  at  other  questions  here, 
but  from  our  standpoint  and  a  taxpayer's  standpoint,  the  question 
comes  were  we  disadvantaged  somehow  financially  as  a  result  of 
that  potential  conflict.  And  maybe  you'll  reach  different  conclu- 
sions, but  based  on  what  I've  seen  and  what  others  have  said,  the 
amount  that  was  secured  as  a  result  of  that  settlement  was  about 
as  good  as  you  might  expect  in  that  situation. 

Again,  that  doesn't  answer  your  job.  Your  question  is  to  look  at 
what  was  going  on  here  and  so  forth  and  does  that  pass  the  ethics 
test  that  you  have  to  apply.  I'm  sure  you  can  also  appreciate  from 
our  standpoint,  we  look  and  say,  was  there  some  great  effect  here 
on  all  of  this,  and  at  least  I  don't  see  it  based  on  the  amount  that 
was  achieved  or  received  in  the  settlement  on  the  Frost  case. 

With  that,  Mr.  Chairman,  I  don't  have  any  additional  questions. 
I'll  be  glad  to  yield  whatever  time  I  have  left.  I  see  the  red  light 
is  on.  I  apologize. 

The  Chairman.  Before  I  recognize  Mr.  Chertoff  and  put  this  on 
our  time,  let  me  make  several  observations.  First  of  all,  I  want  to 
commend  both  our  witnesses.  Theirs  is  not  an  easy  job  and  it's  not 
easy  to  come  here,  and  to  resist  the  temptation  that  some  of  us 
would  like  you  to  make  various  conclusions.  There's  no  doubt  about 
it,  but  I  think  you  both  have  testified  in  a  most  forthright  manner, 
very  knowledgeable  on  this  and  it  demonstrates  that  there  are  peo- 
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pie  who  are  dedicated  to  the  job,  do  an  outstanding  job,  and  I  say 
that  you  represent  and  epitomize  that,  and  this  is  not  easy  and  I 
understand  that. 

Second,  as  it  relates  to  this  Madison  Pillsbury  report,  I  think  it's 
fair  because  I  understand,  and  I  remember  when  Mr.  Stephens's 
firm  was  appointed  and  that  was  a  hue  and  cry  as  it  related — and 
indeed,  there's  testimony  and  some  of  it  was  very  candid  and 
straight  forth  from  some  of  the  witnesses  at  the  White  House  that 
they  were  concerned  about  his  partiality  or  impartiality,  whichever 
way  you  want  to  view  that  and  that  was  a  very  real  concern. 

The  fact  of  the  matter  is  that  Mr.  Stephens  worked — and  this 
comes  from  the  firm's  billing  records  10  hours  on  this  report  in 
which  thousands  of  hours  went  in.  With  respect  to  the  conclusions 
that  were  made,  this  was  not  a  report  that  exonerated  the  Rose 
Law  Firm. 

Indeed,  page  8  it  says  the  Rose  Law  Firm  had  a  conflict  under 
the  Arkansas  Model  Rules  of  Professional  Conduct  in  continuing 
with  representation  of  RTC  FDIC  in  the  Frost  case  in  light  of  the 
facts  that  A,  Seth  Ward  was  at  the  time  a  client  of  the  Rose  Law 
Firm.  They  didn't  even  have  the  benefit  of  seeing  to  the  extent  and 
to  the  billing  and  the  work  that  was  done.  B,  the  Rose  Law  Firm 
had  represented  Madison  Guaranty  and  Ward  in  the  acquisition  of 
Castle  Grande  property  from  IDC  in  which  questionable  loans  had 
been  made  to  Ward.  And  C,  the  Rose  Law  Firm  had  in  its  employ 
an  attorney,  Patricia  Heritage,  a  former  employee  of  Madison 
Guaranty  who  while  at  work  at  Madison  Guaranty  may  have  cre- 
ated minutes  of  board  meetings  that  never  took  place  and  was  a 
potential  witness  in  the  Frost  case. 

Indeed,  when  we  review  the  Frost  case,  that  much  of  the  infor- 
mation that  is  now  available  never  made  it  into  the  case  for  what- 
ever reason.  It  appears  pretty  obvious  that  there  was  a  concerted 
effort  to  keep  those  facts  which  were  ordinarily,  if  there  had  been 
a  spirited  defense  of  any  case,  would  have  made  their  way  in.  How 
did  this  option  even  get  into  there,  a  key  part  of  the  case? 

Mr.  ChertofF  has  pointed  out  that  there  is  no  one  making  any  as- 
sessment as  it  relates  to  the  quality  of  the  work  of  Pillsbury  Madi- 
son &  Sutro,  but  indeed  these  records  were  not  available  and  these 
records,  coupled  with  the  other  activities,  shed  quite  a  different 
light  on  it. 

Finally,  what  they  said  as  it  relates  to  cost-effectiveness  in  bring- 
ing a  suit  that  would  not  be  cost-effective.  It  looked  at  some  of  the 
people.  It  didn't  say  that  this  is  a  clean  bill  of  health,  but  there  is 
a  question  about  cost-effectiveness,  and  as  it  relates  to  the  law 
firm,  well,  we'll  see  because  now,  this  sheds  some  real  light  with 
respect  to  whether  or  not  the  Rose  Law  Firm  in  its  handling,  in 
its  conduct  of  business  should  have  been  aware  of  what  was  taking 
place  and  what  responsibility  flows  as  it  relates  to  partners  who 
may  or  may  not  be  undertaking  activities  that  were  inappropriate. 

Clearly — and  my  colleague  did  indicate  and  that's  the  case,  they 
will  be  making  a  recommendation  with  respect  to  this  after  they 
get  an  opportunity  and  after  the  RTC  investigators  have  an  oppor- 
tunity to  fully  assimilate  the  new  facts  and  new  information  and 
where  it  leads  us. 
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In  many  cases,  these  facts  lead  us  to  other  matters,  which  then 
continue  to  reveal  facts  so  that  we  can  get  a  picture. 

What  we're  trying  to  do  is  get  the  picture,  but  certainly,  this  re- 
port can  in  no  way  be  considered  to  be  the  clear  all,  the  report  that 
says  there  are  things  that  were  conducted  that  were  done  properly. 
It  indicates  that  there  were  absolute  breaches  under  the  Arkansas 
Rules  of  Professional  Conduct  that  the  firm  is  not  held  to  be  blame- 
less, and  it  is  a  question  about  cost-effectiveness. 

And  again,  not  to  draw  this  out  any  longer,  these  records  that 
were  just  recently  revealed  were  not  available,  and  they  are  part 
and  parcel  of  the  total  fact  picture  that  you  need  if  you're  going  to 
make  a  complete  conclusion  based  upon  facts. 

Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Black,  in  fact,  I  think  you  had  observed  in 
an  answer  a  short  while  ago  that  there  are  still  some  detailed  bill- 
ing records  that  are  not  available.  In  fact  if  we  try  to  reconstruct 
and  I  know  we  have  about  14  hours  of  time  Mrs.  Clinton  billed, 
that  is  we  don't  have  backup  for,  so  14  hours  relating  to  IDC.  We 
don't  have  detailed  billing  records  for  the  work  on  that  transaction 
in  September,  October,  and  November  1985  even  as  we  sit  here 
today;  is  that  correct? 

Ms.  Black.  We  do  not  have  the  billing  memoranda  for  Septem- 
ber, October  or  November  on  matter  number  5  IDC.  There  was  a 
handwritten  change  to  the  January  bill  on  Madison  number  5  IDC 
which  increased  the  billable  amount  attributed  to  Mrs.  Clinton, 
and  I  believe  if  one  divides  her  normal  billing  rate  into  that  excess 
amount,  it  does  roughly  come  to  14  hours. 

Mr.  Chertoff.  Assuming,  as  anyone  would  like  to,  that  these 
are — there  wasn't  any  deliberate  misbilling,  there  are  clearly  14 
hours  of  work  for  this  transaction  relating  to  this  transaction  that 
are  undetailed,  unaccounted  for  and  as  to  which  we  still  don't  have 
records.  We  are  still  not  in  a  position  to  make  a  final  assessment 
because  we  don't  have  all  the  records. 

But  let  me  ask  you  this.  You  were  asked  earlier  about  what  the 
result  would  be  of  learning  about  this  conflict  of  interest,  and  I 
take  it  that  if  they  had  disclosed  this  conflict  of  interest  up  front, 
so  to  speak,  they  probably  would  not  have  been  engaged  to  do  the 
work  for  the  RTC;  right? 

Ms.  Black.  I  believe  that  April  Breslaw  indicated  that  as  to 
some  of  the  material  that  we  had  disclosed  to  her,  that  might  have 
been  the  result. 

Mr.  Chertoff.  That  was,  of  course,  less  than  we  now  have, 
which  would  be  much  more  significant? 

Ms.  Black.  Yes,  sir. 

Mr.  Chertoff.  Of  course,  it  often  happens  that  one  discovers 
only  after  the  fact  that  someone  has  concealed  a  conflict  of  interest, 
and  at  that  point,  you  can  no  longer  simply  take  the  work  away 
from  them.  They've  done  the  work,  but  I  take  it  then  what  happens 
is  that  the  RTC  considers,  for  example,  whether  to  sue  or  recover 
the  fees.  Is  that  one  option? 

Ms.  Black.  I  suppose  they  could  do  that. 

Mr.  Chertoff.  If,  for  example,  a  firm  misled  the  RTC,  if  there 
were  misleading  statements  or  false  statements,  that  could  be  the 
basis  for  even  some  kind  of  criminal  investigation,  I  take  it? 
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Ms.  Black.  Could  you  repeat  that,  please. 

Mr.  Chertoff.  If  there  were,  for  example,  false  statements  made 
in  connection  with  obtaining  the  work  or  misleading  statements, 
there  could  be  a  criminal  investigation  relating  to  that? 

Ms.  Black.  If  there  was  a  certification  made  to  an  agency  and 
that  certification  was  made  knowing  that  it  was  false,  yes,  that 
could  be  a  violation. 

Mr.  Chertoff.  The  point  is  that  although  it's  true  that  before 
the  fact  when  a  conflict  is  revealed,  the  only  result  is  to  take  the 
work  away.  After  the  fact,  when  the  work  has  been  done  and  a  con- 
flict is  revealed,  then  there  are  other  kinds  of  steps  that  can  be 
taken.  I  take  it  back  in  1993,  for  example,  3  years  ago,  if  all  this 
information  had  been  available,  whether,  for  example,  to  sue  the 
Rose  Law  Firm  or  to  try  to  recover  fees  or  take  some  other  kind 
of  action,  that  decision  would  have  been  presented  3  years  earlier 
than  it  is  today,  if  they  had  all  the  facts  back  in  1993? 

Ms.  Black.  I  suppose  so. 

Mr.  Chertoff.  By  the  way,  you  have  in  your  package  a  memo- 
randum from  our  1994  hearings  to  the  First  Lady  from  Harold 
Ickes  dated  1  March  1994  re:  Resolution  Trust  Corporation.  I  think 
it's  in  your  package  of  materials. 

Ms.  Black.  I  think  I've  seen  it. 

Mr.  Chertoff.  It's  got  a  1720  at  the  top. 

Ms.  Black.  Yes. 

Mr.  Chertoff.  This  was  a  memorandum  which  a  couple  of  years 
ago,  the  Committee  obtained  when  the  Committee  was  examining 
the  issue  of  contacts  between  Mr.  Altman,  who  was  then  the  acting 
head  of  the  RTC  and  Deputy  Treasury  Secretary  and  the  White 
House  and  in  particular,  the  Committee  was  examining  an  event 
in  early  February  1994  when  Mr.  Altman  was  considering  whether 
he  ought  to  recuse  himself  from  matters  relating  to  Madison  and 
was  urged  by  Mr.  Nussbaum  to  continue  in  place  because,  among 
other  reasons,  Mr.  Nussbaum  didn't  like  or  was  concerned  about 
Ms.  Kulka,  who  would  have  been  the  next  in  line. 

I  think  his  concern  was  that  she  had  been  very  aggressive  in  the 
Keating  case  pursuing  lawyers.  And  of  course,  this  memo  specifi- 
cally relates  to  the  issue  of — evidently  it's  to  the  First  Lady  from 
Mr.  Eggleston  through  Mr.  Ickes  relating  to  this  very  issue  of  con- 
flicts of  interest  and  how  the  RTC  might  deal  with  that.  Do  you  re- 
member the  Keating  case?  What  was  it  that  Ms.  Kulka  had  done 
with  respect  to  lawyers  in  the  Keating  case  that  was  the  subject 
of  Mr.  Nussbaum's  concern? 

Ms.  Black.  I  remember  seeing  Mr.  Nussbaum's  concern.  I  think 
he  opposed  her  in  some  litigation,  but  I  do  not  know  exactly  what 
that  was  about. 

Mr.  Chertoff.  Do  you  remember  if  the  case  had  to  do  with  suing 
lawyers  for  their  role  in  savings  and  loan — the  failure  of  a  savings 
and  loan? 

Ms.  Black.  I'm  sorry,  sir,  I  don't. 

Mr.  Chertoff.  Finally,  I  would  like  to  turn  to  one  other  thing. 
Mr.  Ben-Veniste  had  raised  the  issue  of  people  at  the  law  firm  hav- 
ing done  work  claiming  that  they  didn't  have  any  work  or  weren't 
associated  with  any  of  these  transactions,  and  one  of  the  trans- 
actions we've  heard  a  lot  about  is  that  portion  of  IDC  which  has 
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to  do  with  the  mobile  home  development,  Castle  Grande  Estates. 
I  believe  we  may  even  have  had  some  testimony  from  Mr.  Thrash 
at  page  279  of  his  hearing  testimony  that  he  had  no  involvement 
in  any  of  these  transactions  like  Castle  Grande  Estates. 

I  would  like  to  put  up  for  you,  so  you  can  maybe  help  us  a  little 
bit,  two  documents.  First  of  all,  there's  a  Plaintiffs  Exhibit  9,  also 
marked  as  SW 1-028,  which  is  a  memo  from  Jim  McDougal  to  Seth 
Ward  dated  October  7,  1985,  which  is  at  the  early  part  of  this  ini- 
tial IDC  transaction.  It  says  in  the  second 

The  Chairman.  Can  we  wait? 

Ms.  Black.  It  isn't  up  yet. 

The  Chairman.  Let's  get  the  witness  a  copy.  Can  we  get  it  up 
on  the  Elmo,  if  you  have  it,  please. 

Mr.  Chertoff.  I'll  read  it:  "Apparently  there  is  some  opposition 
from  existing  land  owners  at  145th  Street  to  the  placement  of  mo- 
bile homes  on  our  property."  And  this  relates,  of  course,  to  Castle 
Grande  Estates,  which  is  the  mobile  home  development,  which  ev- 
erybody agrees  was  Castle  Grande.  "I  think  their  opposition  merely 
arises  from  ignorance  as  to  the  plans.  However,  we  do  need  to 
check  to  see  if  there  is  an  existing  Bill  of  Assurance  on  the  prop- 
erty which  would  prohibit  our  planned  use." 

I  guess  we  conclude  from  this  that  a  Bill  of  Assurance  is  some- 
thing that  relates  to  the  issue  of  whether  you  can  use  the  property 
for  this  mobile  home  development. 

I  would  like  to  put  up  Mr.  Thrash's  billing  record  and  see  if  we 
can  compare  this  with  his  statement  that  he  had  no  involvement 
in  the  transaction  such  as  the  Castle  Grande  Estates.  I  think  you 
have  a  copy  of  this  bill. 

Ms.  Black.  Is  that  DKSN  28980? 

Mr.  Chertoff.  It  is,  yes. 

The  Chairman.  Mr.  Chertoff,  will  you  wait  until  they  get  a  copy 
of  it  up  there. 

Mr.  Chertoff.  If  you  go  down  to  the  last  entry,  it's  hard  to  read. 
I  think  it's  October  7,  1985,  and  it's  under  T.  Thrash.  It  says, 
"Meeting  with  Seth  Ward.  Review  Bill  of  Assurances."  Would  you 
agree  with  me  that  this  appears  to  indicate  that,  in  fact,  directly 
following  upon  Mr.  McDougal's  memo  to  Mr.  Ward,  that  they  had 
to  take  certain  steps  in  terms  of  their  ability  to  build  on  this  mobile 
home  development;  that,  in  fact,  Mr.  Thrash  met  with  Mr.  Ward 
and  reviewed  the  relevant  documents.  He  seems  to  indicate  that; 
right? 

Ms.  Black.  There  is  a  billing  for  "Meeting  with  Seth  Ward.  Re- 
view Bill  of  Assurances." 

Mr.  Chertoff.  It  seems  there  was  involvement  in  this  very  spe- 
cific transaction  involving  Castle  Grande. 

The  Chairman.  I'm  going  to  say  this  to  you,  we're  going  to  bring 
Mr.  Thrash  back  in.  He  testified  with  some  specificity  in  regard  to 
his  representation  and  then  not  representing  them  as  it  related  to 
these  matters,  as  well  as  when  it  came  to  the  question  of  the  clos- 
ing. I  found  his  testimony  quite  unusual  as  it  related  to  he  didn't 
know  what  took  place.  He  would  have  you  think  that  the  title  ex- 
aminer did  all  the  legal  work. 

One  of  the  questions  that  I  think  Senator  Faircloth  raised,  well, 
why  were  you  there  if  you  were  there  at  this  closing  when  this 
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rather  substantial  transaction  took  place.  I  think  that  was  the  one 
that  involved  over  $1  million  when  the  initial  IDC  properties  were 
transferred  when  Madison  brought  them  so  it  just  raises  and  I  say 
this  to  you,  it  raises  questions  and  I  was  not  aware  of  this  until 
you  just  put  it  up. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  was  just  curious,  Ms.  Black,  how  do  you 
know  in  response  to  Mr.  Chertoff s  question  that  the  meeting  with 
Seth  Ward,  which  is  indicated  on  this  billing  sheet  as  October  7, 
took  place  as  Mr.  Chertoff  put  it,  immediately  after  this  memoran- 
dum from 

Ms.  Black.  That's  the  date  on  the  Rose  Law  Firm  bill. 

Senator  Sarbanes.  Right. 

Ms.  Black.  On  the  invoice,  sir. 

Senator  Sarbanes.  Yes. 

Ms.  Black.  On  October  7,  1985,  Mr.  Thrash  billed  for  "Meeting 
with  Seth  Ward.  Review  Bill  of  Assurances." 

Senator  Sarbanes.  Right. 

Ms.  Black.  And  my  response 

Senator  Sarbanes.  The  question  to  you  was  immediately  after 
the  memo  from  Mr.  McDougal  to  Mr.  Ward,  that  Mr.  Thrash  had 
a  meeting  with  Seth  Ward.  How  do  you  know  that? 

Ms.  Black.  I  don't,  nor  did  I  testify  to  that. 

Senator  Sarbanes.  I  think  you  did  and  your  answer  to  that  ques- 
tion was 

Ms.  Black.  I  believe  I  said  in  response  on  October  7,  1985,  Mr. 
Thrash  billed  for — and  then  I  read  the  bill. 

Senator  Sarbanes.  That's  not  how  the  question  was  put  to  you. 
I  mean,  the  meeting  could  have  been  before  the  memo,  couldn't  it? 

Ms.  Black.  Yes,  and  I  did  not  intend  to  testify  as  to  when  some- 
thing occurred. 

Senator  Sarbanes.  You  have  to  listen  to  these  questions  very 
carefully. 

Ms.  Black.  I  did,  and  I  answered  it  very  carefully,  and  the  an- 
swer was  that  on  October  7  the  billing  was  made.  I  did  not  agree 
with  the  question  necessarily  as  posed.  I  simply  read  back  a  line 
on  a  bill. 

Senator  Sarbanes.  And  did  you  say  that  your  inquiry  was  40 
volumes? 

Ms.  Black.  There  were  40  bound  volumes,  books — we  call  them 
books,  divided  into  four  volumes. 

Senator  Sarbanes.  Pardon. 

Ms.  Black.  40  of  these. 

Senator  Sarbanes.  That  was  whose  report? 

Ms.  Black.  The  RTC  Inspector  General's  report.  We  looked  not 
only  just  at  Madison.  We  looked  at  all  representation  by  the  Rose 
Law  Firm  on  behalf  of  the  RTC,  21  or  22  institutions. 

Senator  Sarbanes.  And  were  those  reports  made  available  to 
Pillsbury? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  That  was  part  of  the  work  material  they  had 
in  preparing  their  report;  is  that  correct? 

Ms.  Black.  Yes,  sir. 
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Senator  Sarbanes.  Did  your  report  also  have  a  lot  of  backup  ma- 
terial to  it? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  How  voluminous  was  that? 

Ms.  Black.  Most  of  the  40  bound  books  were  exhibits.  All  but 
four,  so  36  of  the  40  were  a  compilation  of  documentary  evidence. 

Senator  Sarbanes.  How  long  did  it  take  to  prepare  that  report? 

Ms.  Black.  The  investigation  began  in  March  1994.  The  report 
was  issued  August  3,  1995.  A  substantial  delay,  about  a  9-month 
delay  occurred  while  we  were  litigating  over  the  issue  of  access  to 
a  client  list. 

Senator  Sarbanes.  How  many  people  worked  on  that? 

Ms.  Black.  I  think  about  four  investigators — roughly  four  to  five 
at  any  one  time  were  doing  the  basic  investigatory  work. 

Senator  Sarbanes.  Four  or  five  investigators  working  full-time 
over  an  18-month  period? 

Ms.  Black.  I  don't  believe  they  worked  full-time  on  it,  no,  sir. 
They  worked  over  a  period  of  18  months,  but  not  full-time. 

Senator  Sarbanes.  Of  course,  Pillsbury  Madison  picked  up  from 
there.  Their  study,  as  I  understand  it,  cost  the  RTC  $3.8  million? 

Ms.  Black.  I  have  heard  that  figure.  I  don't  know. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  Dodd.  Just  briefly,  Mr.  Sarbanes.  I  had  raised  the  ques- 
tion earlier  whether  or  not  the  settlement  in  the  Frost  case  was  a 
good  settlement.  I  think  both  witnesses  indicated  they  weren't  nec- 
essarily disagreeing  with  that,  but  you  weren't  drawing  a  conclu- 
sion about  it  yourselves  or  you  weren't  aware  whether  or  not  it  was 
considered  a  good  settlement  or  not.  Is  that  fair,  or  is  there  any 
change  in  that? 

Ms.  Black.  We  don't  reach  conclusions. 

Senator  DoDD.  Let  me,  if  I  can,  Mr.  Chairman,  because  I  would 
like  to  insert  in  the  record  the  memo  from  April  Breslaw,  the  sen- 
ior attorney  to  Mr.  Jacobs  and  William  Roelle,  the  Special  Counsel 
to  the  RTC.  They  go  in  some  length  here,  several  pages  analyzing 
the  settlement  and  conclude — in  fact,  they  recommend,  the  last  line 
says:  "I  recommend  that  we  settle  this  matter  by  accepting  the  car- 
rier's $1,025,000  offer."  They  go  on  at  some  length,  Mr.  Chairman. 
They  think  the  present  value  of  our  settlement  was  $1,050,000  re- 
ceived in  6  months  is  $1,014,000,  but  the  present  value  is 
$1,050,000. 

Then  they  say:  "To  date,  we  have  incurred  approximately 
$150,000  in  legal  fees,  $40,000  in  expert  fees.  Final  preparation 
and  trial  of  this  matter  is  likely  to  add  about  $75,000  in  legal  fees 
and  $10,000  expert  fees  to  our  cost.  Accepting  the  carrier's  offer 
would  therefore  enable  us  to  save  about  $85,000."  Therefore,  they 
conclude  that  the  settlement  figure  was  a  good  figure. 

I  raised  the  point  earlier  I  think  that's  a  very  important  piece  of 
information,  and  you  may  recall,  Mr.  Chairman,  earlier  that  it  was 
April  Breslaw  that  testified  that  it  was  the  RTC,  not  the  Rose  Law 
Firm,  that  made  the  decision  to  accept  the  settlement  offer  and  this 
is  the  memo,  in  effect,  which  confirms  that  and  lays  out  why  it's 
a  good  proposal.  Again,  I  think  this  is  the  one  case  they  had  with 
the  RTC.  It  goes  to  the  heart  of  the  question  of  whether  or  not  the 
taxpayers  got  a  good  deal  as  a  result  of  their  efforts,  and  this 
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memo  from  the  RTC  certainly  corroborates  that  conclusion.  I  think 
it's  important  at  this  particular  point  to  include  that  in  the  record, 
so  I  would  like  to  do  that  with  your  permission,  Mr.  Chairman. 

The  Chairman.  Sure.  We're  taking  everything  in  the  record. 

Mr.  Ben-Veniste.  With  respect  to  one  matter  so  the  record  is 
very  clear 

The  Chairman.  Can  I  inquire  just  for  a  moment,  Mr.  Ben- 
Veniste,  and  I'll  add  any  time  back  in.  After  Mr.  Ben-Veniste  gets 
done  with  his  questioning,  do  you  think  you  need  a  5-minute  break, 
either  of  you? 

Ms.  Black.  How  much  longer  are  we  going? 

The  Chairman.  I  don't  think  we're  going  too  much  longer.  You 
know,  another  half  hour.  OK?  We'll  keep  going.  Go  ahead,  Mr.  Ben- 
Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman.  Two  matters,  and 
then  I'll  see  whatever  time,  if  any,  remains  back. 

With  respect  to  the  matter  of  whether  the  option  agreement  was 
considered  in  the  Ward  v.  Madison  trial,  you  were  not  suggesting, 
were  you,  that  that  option  agreement  was  not  an  exhibit  in  the 
trial  and  discussed.  We've  already  covered  that. 

Ms.  Black.  I  was  not — I'm  sorry? 

Mr.  Ben-Veniste.  You  would  not  suggest  that  the  option  agree- 
ment was  ignored  in  the  Ward  v.  Madison  trial? 

Ms.  Black.  No,  it  was  at  issue  in  the  trial. 

Mr.  Ben-Veniste.  Also,  out  of  fairness,  you  were  asked  about 
Ms.  Breslaw,  what  she  might  have  done  if  she  had  additional  facts, 
and  you  referred  to  her  testimony  and  the  question  about  what  she 
would  have  done  would  have  been  on  the  issue  of  whether  there 
was  a  conflict  of  interest  that  would  have  precluded  the  Rose  Law 
Firm  from  the  representation  of  the  RTC  in  the  Frost  litigation. 
That  we  are  on  the  same  page  here,  this  is  what  we  are  discussing? 

Ms.  Black.  OK. 

Mr.  Ben-Veniste.  The  question  that  was  put  to  Ms.  Breslaw  on 
page  39  of  her  transcript  by  Mr.  Chertoff,  and  I'll  read  it: 

Now,  the  natxrre  of  this  transaction  as  it  was  described  in  the  Federal  Home  Loan 
Bank  Board  examination  was  that  at  the  same  time  that  the  bank  was  purchasing 
part  of  the  property,  they  were  giving  Ward  the  money  to  purchase  the  rest  of  the 
property  and  taking  an  option  to  get  it  back  later.  And  all  of  that  paperwork  of  that 
fictitious  transaction  which  was  described  essentially  as  a  fraud  in  the  bank  exam- 
ination report,  all  that  paperwork  regarding  that  transaction  was  handled  by  the 
Rose  Law  Firm.  Would  you  agree  with  me  that  had  that  been  brought  to  your  atten- 
tion, it  would  have  been  absolutely  ridiculous  to  hire  the  Rose  Law  Firm  to  rep- 
resent the  RTC  in  a  case  involving  the  independent  auditors? 

That  was  the  question  put  to  Ms.  Breslaw.  That  question  as- 
sumes some  facts  that  you  haven't  seen;  isn't  that  so? 

Ms.  Black.  It  was  a  fairly  long  question. 

Mr.  Ben-Veniste.  In  fact,  no  one  has  seen  facts  that  would  sup- 
port all  of  the  paperwork  of  that  fictitious  transaction  which  was 
described  as  a  fraud  in  the  bank  examination  report,  all  of  that  pa- 
perwork regarding  that  transaction  was  handled  by  the  Rose  Law 
Firm.  Well,  that  isn't  the  case,  is  it? 

Ms.  Black.  I  do  not  believe  that  all  the  paperwork — if  what 
you're  asking  me  is,  was  all  the  paperwork  from  that  closing  and 
the  subsequent  flips  that  were  criticized  handled  by  the  Rose  Law 
Firm,  I  have  seen  no  evidence  to  indicate  that  was  the  case. 
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Mr.  Ben-Veniste.  And  nothing  regarding  the  nonrecourse  loan 
made  to  Mr.  Ward  was  prepared  or  shown,  much  less  shown  to  the 
Rose  Law  Firm  according  to  the  evidence  that  you  have  seen? 

Ms.  Black.  The  funding  of  the  loan  postdated  the  closing  itself. 
I  do  not  know  whether  Rose  saw  it  or  not. 

Mr.  Ben-Veniste.  The  question  put  to  Ms.  Breslaw  contained  a 
number  of  facts  that  are  not  supported  by  the  evidence  so  far  as 
you  know  it. 

Ms.  Black.  That  is  correct. 

Mr.  Ben-Veniste.  The  question  about  whether  or  not  to  hire  a 
firm  back  in  the  1980's  given  the  needs  that  the  RTC  had  to  have 
quality  representation  in  important  matters  was  one  which  was 
dealt  with  on  a  case-by-case  basis? 

Ms.  Black.  Yes.  RTC— under  FIRREA,  RTC  was  supposed  to  go 
out  and  hire  private  contractors  to  do  most  of  its  work.  That  in- 
cludes litigating  cases,  handling  assets,  and  it  did  so  on  a  case-by- 
case  basis.  There  would  typically  be  an  agreement  entered  into 
with  a  law  firm,  and  then  individual  assignments  would  come 
under  that  agreement. 

Mr.  Ben-Veniste.  As  Senator  Dodd  has  pointed  out,  the  proof  of 
the  pudding  is  really  in  the  eating  here  in  terms  of  whether  the 
value  received  by  the  Government,  the  RTC,  and  the  efforts  made 
by  these  private  law  firms  is  demonstrated  in  the  results  that  they 
got.  And  here,  in  addition  to  what  Senator  Dodd  has  alluded  to  by 
the  RTC  contemporaneously  reviewing  the  proposed  settlement 
agreement,  we  also  have  the  benefit  of  the  separate  and  independ- 
ent analysis  that  the  Pillsbury  firm  made  of  the  same  issue.  Have 
you  seen  their  conclusion? 

Ms.  Black.  In  the  Frost  report? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  There  at  page  14,  Pillsbury's  report  on  Frost, 
Pillsbury  concluded: 

It  appears  from  the  transcripts  that  counsel  on  all  sides  were  competent  and  ade- 
quately aggressive  in  pursuing  the  interests  of  their  respective  clients.  In  particular, 
the  Rose  Law  Firm  did  not  appear  to  be  less  than  aggressive,  and  it  was  reasonably 
effective  in  pursuing  legal  theories  and  asserting  the  interests  of  the  RTC 

Do  you  have  any  reason  to  contradict  that  assertion? 

Ms.  Black.  Sir,  we  have  not  done  nor  are  we  qualified  to  do  a 
review  of  the  PLS  work.  As  Senator  Dodd  also  commented,  we  have 
tried  to  avoid  making  conclusions  all  day  long. 

Mr.  Ben-Veniste.  I'm  not  asking  you  to  make  a  conclusion.  I'm 
asking  you  whether  you  have  any  evidence  that  would  refute  that 
conclusion? 

Ms.  Black.  I  have  not  attempted  to  gather  any  such  evidence. 

Mr.  Ben-Veniste.  Nothing  further. 

The  Chairman.  I'm  going  to  ask  because  there's  been  some  ques- 
tion with  respect  to  the  time  that  the  Rose  Law  Firm  did  work  with 
respect  to  a  matter  put  up  on  the  Elmo,  the  October  7,  1985  letter 
to  Seth  Ward  from  Jim  McDougal.  I  have  to  note  that  Seth  Ward 
is  working  for  Mr.  McDougal.  Go  down  to  the  middle  of  the  second 
paragraph.  It  says,  "however" — I  just  want  to  note  this — it  reads: 
"We  do  need  to  check  to  see  if  there  is  an  existing  Bill  of  Assurance 
on  the  property  which  would  prohibit  our  planned  use." 
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There's  a  question,  we've  got  to  check  to  see  if  there's  an  existing 
Bill  of  Assurance  on  the  property  which  would  prohibit  our  planned 
use.  Ms.  Black,  you  see  that  letter? 

Ms.  Black.  Yes,  sir. 

Senator  DODD.  What's  a  Bill  of  Assurance? 

The  Chairman.  Apparently  it  relates  to  land  use,  whether  or  not 
it's  a  permitted  use  of  the  property. 

Senator  DODD.  Is  that  a  uniquely  Arkansas  thing? 

The  Chairman.  That  would  be  an  appropriate  description  of 
whether  the  zoning  comports.  It  would  be  the  same  thing. 

Senator  DoDD.  Do  you  need  to  file  one  of  these  things? 

The  Chairman.  You  would  have  to  have  your  attorney  or  title  as- 
surance or  whoever  does  the  appropriate  review  of  those  matters. 

Obviously,  in  land  use  cases,  generally,  it  is  the  attorney,  gen- 
erally. Many  times  attorneys  will  call  in  real  estate  specialists  who 
will  check  the  records,  check  the  zoning  maps,  go  down  to  either 
the  town  hall  or  the  city  hall  to  ascertain  if  that  use  is  appropriate. 
In  this  case,  if  it's  a  planned  use  of  a  trailer  park  or  trailer  homes, 
whether  or  not  that  property  would  be  in  accordance.  The  use 
would  be  in  accordance  with  what  the  zoning  is. 

Senator  Dodd.  That  is,  the  seller  would — the  person  who  owned 
the  property  would 

The  Chairman.  Well,  the  person  who  owned  it  or  was  intending 
to  develop  it.  Obviously,  if  someone  were  going  to  develop  it,  they 
would  want  to  know  whether  or  not  that  was  an  assured  use,  and 
I  think  that's  the  terminology 

Senator  DoDD.  They  get  that  from  a  planning  or  zoning  board? 

The  Chairman.  Your  attorney  would  ascertain  again  from  the 
particular  municipality  who  had  jurisdiction  over  the  zoning.  In 
some  cases,  that  would  be  the  local  town  or  the  village  or  the  city. 
There  might  be  State  requirements,  but  certainly  your  attorney  in 
many  cases  would  do  that  or  he  would  bring  in  his  land  use  expert 
and  call. 

I  point  out,  the  only  reason  I  do  this  is  because  we  get  to  split- 
ting hairs.  I  don't  mean  to  be  splitting  hairs  here,  but  on  October 
7,  obviously,  Jim  McDougal  said  we  have  to  take  a  look  and  see 
whether  or  not  this  would  be  a  use  that  would  be  permitted.  In  this 
case,  he  said,  "Assurance  on  the  property  which  would  prohibit  our 
planned  use."  He  wants  to  know  whether  or  not  the  planned  use 
is  one  that  is  appropriate  with  the  property. 

On  the  same  day,  October  7,  1985,  we  see  Mr.  Thrash's  Rose  Law 
Firm  billing,  "Meeting  with  Seth  Ward.  Review  Bill  of  Assurances." 
Look,  I  don't  care  what  side  is  attempting  to  make  the  point.  It  is 
rather  obvious  from  this  that  Mr.  McDougal  raised  the  question  to 
Mr.  Ward,  and  he  said  in  this  letter  we  have  to  find  out  whether 
this  use  is  prohibited  or  is  permitted  before  we  go  forward. 

On  the  same  day,  thereafter,  and  I  say  thereafter  because  it's  a 
natural  consequence.  One  would  assume  that  either  Seth  Ward 
checked  before  and  said  by  the  way,  I  did  check  and  it  happens  to 
be  they  were  in  conversation  on  it  or  thereafter  more  logically,  but 
not  necessarily,  but  certainly  on  the  same  day,  you  have  a  billing 
record,  totally  independent,  obtained  from  a  different  source,  from 
the  Rose  Law  Firm  billing  records  and  they  say,  "Meeting  with 
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Seth  Ward.  Review  Bill  of  Assurances."  I  think  a  logical  conclusion 
is  they  called  upon  Seth  Ward  to  make  this  ascertainment. 

Senator  DODD.  It  could  have  gone  the  other  way.  They  could 
have  had  the  meeting  and  said  this  is  an  issue  and  then  you  had 
Ward  sa3dng  to  McDougal  we  have  to  check  on  this. 

The  Chairman.  The  point  is,  contrary  to  what  has  been  indi- 
cated, Mr.  Thrash  did  do  work,  was  called  upon  and  indeed,  I  think 
it's  rather  logical  that  the  questions  raised  by  the  boss  to  the  em- 
ployer, Seth  Ward,  does  ascertain  this.  The  billing  records  indicate 
he  does  have  a  consultation  with  the  Rose  Law  Firm.  It's  just  log- 
ical, and  if  we're  going  to  begin  after  this  kind  of  thing,  and  I  think 
sometimes  we  do  the  same  thing  on  both  sides,  but  it's  just  a  log- 
ical conclusion,  and  I  just  had  a  comment  because  it  was  raised, 
and  I  thought  I  would  comment.  I  don't  see  anything  unusual.  I 
think  it  would  be  rather  unusual  if  the  boss  said  hey,  look,  there's 
a  question  about  the  use  of  this  property,  and  you  better  see  if 
there's  an  existing  Bill  of  Assurance  on  the  property  which  would 
prohibit  our  planned  use.  I  guess  the  Bill  of  Assurance,  which 
would  stop  them  from  using  it  as  planned,  he  went  and  did  it.  He 
had  a  conference  on  the  same  day. 

Senator  Sarbanes.  Mr.  Chairman,  you  indicated  that  you  were 
going  to  call  Mr.  Thrash  back  to  sort  of  ascertain  this,  as  I  under- 
stand it? 

The  Chairman.  There  are  a  number  of  points.  Not  only  this 

Senator  Sarbanes.  I  just  note  that  both  of  these  documents  were 
in  the  Committee's  custody  before  Mr.  Thrash  came  in,  and  he 
could  have  been  asked  about  this  when  he  was  here. 

The  Chairman.  Senator,  if  we  were  not  aware  of  this,  and  go 
over  the  depositions,  some  of  this  information  as  it  relates  to  testi- 
mony that  has  been  given  or  is  given,  comes  up.  If  we  don't  have 
to  call  them,  we  can  attempt  to  avoid  that.  But  Senator  Murkowski 
asked  some  questions  that  Mr.  Thrash  answered  in  one  way,  may- 
be as  an  explanation  that  relates  to  that,  I  don't  know,  but  it  cer- 
tainly is  a  possibility. 

Mr.  Giuffra. 

Mr.  Giuffra.  Thank  you,  Mr.  Chairman. 

Ms.  Black,  if  we  could  put  up  Pat  Black  Exhibit  Number  3,  which 
is  your  chronology,  just  conclude  it  by  looking  at  the  last  entry. 

The  Chairman.  She'll  never  make  a  chronology  again. 

Ms.  Black.  This  is  the  second  time  I  have  done  it.  I  can't  believe 
I  did  it  twice. 

Mr.  Giuffra.  Just  the  very  last  entry;  it  indicates  that  on  Sep- 
tember 30,  1993,  Mr.  Ward  and  the  RTC  settled  the  WardTMadison 
litigation;  that  Mr.  Ward  paid  $325,000  and  then  he  received  a  full 
release  for  possible  claims  that  might  be  against  him  for  his  in- 
volvement in  these  transactions;  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  Giuffra.  At  the  end  of  the  day,  how  much  money  did  Mr. 
Ward  walk  away  from  this  with? 

Ms.  Black.  At  that  stage,  Mr.  Ward  had  the  $370,000  in  note 
proceeds.  Mr.  Ward  also  drew  down  the  full  escrowed  amount  that 
had  been  posted  while  they  were  litigating  the  case;  that's  roughly 
$770,000.  Then  he  paid  back  $325,000  so 
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Mr.  GlUFFRA.  I  believe  in  your  deposition  you  testified  that  he 
walked  in  the  end  with  $455,000? 

Ms.  Black.  That  should  be  about  right. 

Mr.  GlUFFRA.  Plus  he  had  the  release  from  liability? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  If  we  could  put  up  on  the  Elmo  Mrs.  Clinton's  sup- 
plemental interrogatory  number  64 — I  believe  you  have  a  copy  of 
it,  you  have  seen  this  interrogatory;  correct? 

Ms.  Black.  It  isn't  there  yet. 

Mr.  GlUFFRA.  But  you've  seen  it  previously? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  I'll  read  it  into  the  record 

The  Chairman.  Well,  wait  a  second. 

Ms.  Black.  Interrogatory  64? 

Mr.  GlUFFRA.  Yes.  And  this  interrogatory  asks  Mrs.  Clinton  to 
describe  the  work  that  she  performed  with  respect  to  Madison 
Guaranty  matter  number  5,  which  was  the  IDC  matter.  Mrs.  Clin- 
ton's sworn  interrogatory  states: 

I  believe  that  the  work  I  did  on  this  matter  consisted  primarily  of  supervising  re- 
search concerning  legal  issues,  such  as  whether  it  would  be  legal  to  open  a  tasting 
room  for  a  proposed  brewery,  in  light  of  the  fact  that  the  land  was,  arguably,  located 
in  what  had  once  been  a  "dry"  township,  and  other  questions  relating  to  the  provi- 
sion of  water  and  sewer  service  by  a  utility  which  was  located  within  the  IDC 
PROPERTY. 

If  we  could  put  back  on  the  Elmo  your  chronology.  Mr.  Ben- 
Veniste  indicated  that  according  to  Mr.  Donovan,  that  Mrs.  Clinton 
had  done  most  of  the  work  with  him  supervising  legal  research, 
and  that's  what  Mrs.  Clinton  says  in  the  sworn  interrogatory.  I  just 
want  to  focus  on  the  three  entries  that  you  focused  on  previously. 
First  of  all,  in  February  28,  1986,  that  was  the  date  when  the  Cas- 
tle Sewer  and  Water  transaction  closed  and  when  the  IDC  loan  was 
gone  except  for  the  Holman  Acres  portion,  and  the  $1.15  million 
note  by  Ward  was  paid. 

If  we  could  put  up  on  the  Elmo  29016.  That's  the  indication  that 
on  February  28,  1986,  Mrs.  Clinton  had  a  conversation  of  just 
under  an  hour  with  Mr.  Ward,  and  there  doesn't  appear  to  be  any 
entries  by  Mr.  Donovan  in  or  around  that  time  period.  That's  Feb- 
ruary 28,  1986. 

If  I  could  turn  to  the  next  date  that  you  identified,  which  would 
be  the  April  7,  1986  time  frame,  that's  when  Madison  Financial  is- 
sued a  note  to  Mr.  Ward  for  $300,000.  On  that  date  we  had  a  call 
for  12  minutes,  and  we  can  put  that  up.  It's  20024.  That's  a  call 
between  Mrs.  Clinton  and  Mr.  Don  Denton.  You  identified  him  as 
a  Madison  loan  officer,  and  he  was  involved  in  giving  loans  to  Mr. 
Ward.  I  would  observe  that  again  we  don't  see  any  entry  involving 
Mr.  Donovan  on  April  7,  1986. 

The  last  billing  entry  that  we  have  discussed  would  be  the  op- 
tion, and  if  we  could  put  that  up  on  the  Elmo.  Again  we  have  Mrs. 
Clinton  billing  2  hours  on  May  1,  1986,  which  is  the  date  of  the 
option,  telephone  conference  with  Seth  Ward  regarding  option,  tele- 
phone conference  with  Mike  Schauffier,  and  then  prepare  option. 
Again,  no  time  being  billed  by  Mr.  Donovan. 

Mr.  SwiTZER.  What  was  the  number  of  the  last  one? 

Mr.  GlUFFRA.  29026. 
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Ms.  Black.  I  have  looked  at  all  of  those  billing  memoranda.  On 
the  first  one  dealing  with  time  in  February  and  March,  while  there 
is  no  time  billed  by  Mr.  Donovan  on  the  28th,  he  does  bill  for  Feb- 
ruary 16  and  March  4. 

As  to  the  April  billing  memorandum,  though,  the  only  entry 
there  is  by  Mrs.  Clinton,  and  I  don't  think  there  were  any  entries 
by  Mr.  Donovan  on  the  third  one,  either. 

Mr.  GlUFFRA.  It  doesn't  appear  that  Mr.  Donovan  was  involved 
with  Mrs.  Clinton  with  regard  to  these  communications  with  Mr. 
Ward  that  occurred  on  the  dates  that  appear  to  be  critical  with  re- 
gard to  the  transactions  involving  Mr.  Ward? 

Ms.  Black.  Well,  on  the  last  two  he  does  not  bill  any  time  during 
that  time  period.  On  the  first  one,  the  February  28,  he  does  not  bill 
time  on  that  day,  but  he  does  bill  both  prior  to  and  subsequent  to 
that  day  within  a  roughly  1-month  period. 

Mr.  GlUFFRA.  The  Committee  has  identified  approximately  29 
hours  of  work  that  Mrs.  Clinton  did  on  the  IDC  matter;  and  I  be- 
lieve Mr.  Donovan  when  he  testified  said  he  did  approximately  22 
hours  of  work,  7  hours  less  than  Mrs.  Clinton  did  on  the  IDC  mat- 
ter. Mr.  Donovan  testified  that  he  believed  that  Mrs.  Clinton  had 
worked  with  Mr.  Ward  on  the  legal  research  that  Mr.  Donovan  was 
doing,  was  acting  as  the  point  person.  Do  you  think  it  would  make 
sense  that  the  partner  would  be  doing  29  hours  of  work  commu- 
nicating with  the  client 

The  Chairman.  No.  I'm  not  going  to  let  you  ask  her  that. 

Mr.  GlUFFRA.  You  are  aware  of  Mr.  Ward's  sworn  statement  of 
February  29,  1994.  Have  you  seen  that?  It  is  an  interview  with  a 
special  agent  of  the  RTC  Office  of  Inspector  General. 

Ms.  Black.  I'm  sure  I  have  if  it's  one  of  our  interviews. 

Mr.  GlUFFRA.  I  will  read  that  into  the  record;  Mr.  Ward's  sworn 
statement: 

I  do  not  recall  speaking  to  any  lawyers  concerning  water  issues  in  that  project 
and  certainly  had  no  discussions  with  anyone  concerning  delivery  of  water  services 
off  site.  I  have  no  knowledge  of  ever  discussing  at  all  any  issues  concerning  a  brew- 
ery, liquor  licenses  or  a  question  of  whether  a  particular  jurisdiction  was  wet  or  dry. 

You  are  familiar  with  that  testimony? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  You  would,  at  least,  in  preparing  your  conflicts 
analysis,  you  would  flag  the  apparent  discrepancy  between  Mr. 
Donovan's  testimony  and  Mr.  Ward's  testimony? 

Ms.  Black.  We  would  note  both  facts  and  we  would  have  noted 
the  bills,  what  the  bills  said  if  we  had  had  those. 

The  Chairman.  If  you  had  the  bills,  you  obviously  would  have 
noted  the  bills  as  well  as  the  contradictory  testimony  from  both? 

Ms.  Black.  Yes,  sir. 

The  Chairman.  OK.  One  more  and  then  that's  it. 

Mr.  GlUFFRA.  Your  report  was  issued  on  August  3,  1995;  correct? 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  We  have  heard  testimony  from  Ms.  Huber  that  she 
first  found  the  billing  records  that  have  become  so  important  here 
today,  sometime  in  the  first  week  or  two  of  August  1995. 

Ms.  Black.  Yes,  sir. 

Mr.  GlUFFRA.  Let's  put  up  The  Washington  Post  story  of  August 
5,  1995.  Your  report  was  not  made  public;  am  I  correct? 
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Ms.  Black.  We  made  a  redacted  version  of  the  Executive  Sum- 
mary— which  was  the  first  of  four  or  five  books — pubUc  2  days  after 
our  report  was  issued. 

Mr.  GlUFFRA.  As  far  as  you  know,  this  article  of  August  5,  1995, 
would  be  the  first  public  reporting  of  your  report? 

Ms.  Black.  I  believe  that  is  correct.  It  might  have  been  late  in 
the  day  on  the  4th  rather  than  the  morning  of  the  5th  that  we  re- 
leased it.  I  think  it  was. 

Mr.  GlUFFRA.  This  news  article  states: 

It  was  not  previously  known  that  the  Little  Rock  firm  in  which  the  First  Lady, 
Hillary  Rodham  Clinton,  was  then  a  partner  worked  on  legal  issues  surrounding  the 
1,100  acre  industrial  and  trailer  park  development. 

If  we  could  turn  to  the  second  page,  the  very  conclusion  of  Ms. 
Schmidt's  article,  she  says: 

Hillary  Clinton  billed  Madison  $4,172  for  work  on  Castle  Grande  and  the  stock 
proposal  according  to  documents  released  yesterday. 

Do  you  see  that? 

Ms.  Black.  Yes. 

Mr.  GlUFFRA.  That  was  based  on  a  billing  recap  that  was  pro- 
vided to  you  by  the  Rose  Law  Firm? 

Ms.  Black.  I  believe  that  is  where  she  is  drawing  that  material. 

Mr.  GlUFFRA.  That  recap  did  not  set  forth  what  particular  serv- 
ices Mrs.  Clinton  had  provided  in  connection  with  either  the  Castle 
Grande  matter  or  the  preferred  stock  issue? 

Ms.  Black.  It  in  fact — in  recapping,  the  matter  number  1,  which 
was  a  stock  offering,  and  matter  number  5  were  combined. 

Mr.  GlUFFRA.  You  could  not  tell  what  Mrs.  Clinton  did  on  par- 
ticular dates  or  the  specific  services  that  she  rendered  for  Madison? 

Ms.  Black.  No,  sir. 

Mr.  GlUFFRA.  Am  I  correct,  if  someone  had  the  billing  records 
which  we  now  have,  you  would  be  able  to  ascertain  what  exactly 
Mrs.  Clinton  had  done  for  the  $4,172  worth  of  work  that  she  had 
billed  for  on  Castle  Grande  in  the  stock  proposal? 

Ms.  Black.  You  would  be  able  to  see  with  somewhat  greater  pre- 
cision. In  the  billing  entries,  there  are  many  things  such  as  a  con- 
ference with  Seth  Ward,  which  the  subject  of  the  conference  is  not 
identified.  You  could  clarify  substantially,  but 

Mr.  GlUFFRA.  The  billing  records  would  allow  you  to  clarify  to 
some  extent  what  she  did  to  justify  the  money  reflected  on  the  bill- 
ing recap? 

Ms.  Black.  Yes,  sir. 

Senator  Sarbanes.  There's  a  vote.  We  could  vote  and  come  back. 

The  Chairman.  We  will  adjourn.  I  think  we  should  be  able  to  be 
back  in — 

Senator  Sarbanes.  Maybe  we  can  finish. 

The  Chairman.  Let's  see  if  we  can. 

Mr.  Ben-Veniste.  I  don't  know  the  answer  to  this  question,  but 
I  notice  that  there  is  a  matter  number  6. 

Ms.  Black.  Yes,  sir. 

Mr.  Ben-Veniste.  What  is  that  matter  number  6? 

Ms.  Black.  That  involves  the  Babcock  loan,  a  workout  of  a  delin- 
quent loan  that  involved  Madison. 

Mr.  Ben-Veniste.  Don  Denton  was  an  employee  of  Madison? 
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Ms.  Black.  Yes,  sir.  He  was  the  loan  officer,  I  believe,  on  the 
Babcock  loan  as  well. 

Mr.  Ben-Veniste.  He  was  the  loan  officer  on  the  Babcock  loan, 
so  that  if  you  look  at  matter  number  6,  you  find  that  Mrs.  Clinton 
and  others  at  the  firm  are  dealing  with  Don  Denton  in  connection 
with  that  matter;  that  would  be  logical? 

Ms.  Black.  The  first  time  in  which  I  believe  there  is  billing  on 
the  Babcock  loan  is  April  9.  The  first  time  it  is  attributed  to  matter 
number  6. 

Mr.  Ben-Veniste.  The  only  conference  that  you  related  to  us 
with  Denton  was  what  date  that  was  billed  to  matter  number  5? 

Ms.  Black.  The  conference  billed  to  matter  5  was  on  April  7. 

Mr.  Ben-Veniste.  And  that  was  2  days  before  matter  number  6 
began? 

Ms.  Black.  Yes,  sir,  as  far  as  we  know. 

Mr.  Ben-Veniste.  Do  you  think  it  might  be  possible  that  the  con- 
versation with  Mr.  Denton  was  really  a  matter  number  6  matter 
that  was  put  down  as  matter  number  5?  You  can't  tell,  can  you? 

Ms.  Black.  Well,  it  was  billed  to  matter  number  5. 

That's  all  I  know. 

Mr.  Ben-Veniste.  Right.  But  in  terms  of  matter  number  6,  the 
billing  on  matter  number  6  starts  just  at  about  that  time? 

Ms.  Black.  It  starts  2  days  later. 

Mr.  Ben-Veniste.  Would  you  agree  that  there  is  the  possibility 
that  in  connection  with  this  conversation  with  Mr.  Denton,  that 
that  possibly  had  to  do  with  matter  number  6? 

Ms.  Black.  All  I  can  tell  you  is  that  there  was  a  conversation 
billed  to  matter  number  5  between  Mrs.  Clinton  and  Mr.  Denton. 
I  do  not  know  the  substance  of  that  conversation. 

Senator  Sarbanes.  Matter  number  6,  there  were  repeated  bil- 
lings for  conversations  or  correspondence  between  Mrs.  Clinton  and 
Mr.  Denton;  is  that  not  correct? 

Ms.  Black.  I  would  have  to  look  back  at  the  memorandum,  but 
I  can  recall  two  off  the  top  of  my  head. 

Senator  Sarbanes.  Well,  I  think  there  are  more  than  two. 

Mr.  Ben-Veniste.  Do  you  find  that  there  were  any  other  conver- 
sations between  Mrs.  Clinton  and  Mr.  Denton  that  are  attributed 
to  matter  number  5? 

Ms.  Black.  I  believe  there  was  one. 

Senator  Sarbanes.  Actually,  I  have  eight  contacts,  billings  on 
matter  number  6  involving  Mrs.  Clinton  and  Mr.  Denton  in  a  2V2 
month  period  here. 

Ms.  Black.  I  haven't  counted  them  up.  That  is  probably  correct. 

The  Chairman.  We're  going  to  adjourn,  but  let  me  just  say  that 
I  have  been  advised  that  the  Bill  of  Assurance  is  a  legal  covenant 
restricting  the  use  of  land,  and  so  therefore  that  would  fit  in  per- 
fectly. He  wanted  to  find  out  if  there  was,  "he"  being  Jim 
McDougal,  a  covenant  that  would  restrict  the  use  of  the  property 
which  would  prohibit  our  planned  use.  That's  what  he  said.  So 
that's  a  Bill  of  Assurance,  a  legal  covenant  restricting 

Senator  DODD.  That  would  have  to  be  filed  on  the  land  records 
I  presume. 

The  Chairman.  That's  right. 
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Senator  DODD.  You  check  the  land  file,  send  an  internist  up  to 
check  that? 

The  Chairman.  You  would  have  your  counsel  do  that,  and  obvi- 
ously you  call  your  lawyer  and  low  man  on  the  totem  pole  would 
go  to  check  the  records. 

Senator  DoDD.  That's  what  I  used  to  do,  Mr.  Chairman. 

Senator  Sarbanes.  Mr.  Chairman,  could  we  include  the  full  re- 
sponse of  Mrs.  Clinton  to  interrogatory  number  64  about  which  Mr. 
Giuffra  was  asking? 

The  Chairman.  Certainly. 

Senator  Sarbanes.  And  I  might  note  that  in  that  response  she 
did  make  reference  to  the  tasting  room  for  proposed  brewery,  the 
wet/dry  township  issue,  provision  of  water  and  sewer  service  by  a 
utility  within  the  IDC  property,  and  limited  involvement  with  an 
option  agreement  between  Mr.  Ward  and  Madison  Financial.  So  all 
of  the  subject  matters  touched  upon  were  referenced  in  her  re- 
sponse to  the  interrogatory,  and  I  just  wanted  to  put  the  entire  an- 
swer in  the  record. 

The  Chairman.  The  interrogatory  has  already  been  in  the  record, 
but  it  will  be  placed  in  at  the  appropriate  place.  We'll  ask  them  to 
put  it  in  the  record.  I  want  to  thank  Ms.  Black  and  Mr.  Switzer 
for  their  testimony  and  for  their  candor,  and  I  believe  for  being  out- 
standing witnesses  and  letting  us  know  what  they  knew  and  how 
they  came  to  know  it.  You  have  gone  to  great  lengths  and  we  are 
deeply  appreciative.  We  stand  in  recess  until  tomorrow  at  10  a.m. 

[Whereupon,  at  4:25  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  on  Wednesday,  February  7,  1996.] 

[Appendix  supplied  for  the  record  follow:] 
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attobmctj 

■  «e   CAST  rouaTH    (TSCIT 
UT7\X  «OCK.  AMKAMtAS  TtCOl 


0000084 


Jua«   17,    L98S 


MS.   tmrmely  tasiatt 

MS.  Nancy  Jones 

Mr.  Chsrlss  Bandlty 

Arlcansss  S«earitl«s  CeaBlsslon 

•1  Capitol  Mali  -  Ito.  4b-20( 

Uetl*  aoek,  Arkansas  7220L 

9Zt     Application  by  Madison  Guaranty  Savings  and  Loan 

Association  ("Madison')  to  angago  in  brokarag*    ^ 
actlvitias.  "■ 

Graatingst  p 

This  lattar  is  to  rtspond  to  a  aaaorandoa  datod  Nay  22, 
1985,  fro*  Mr.  Char  las  Bandlay  calating  to  tha  abova-cafscanead 
application  (tha  'Application*) .  Ruaarical  rafarancas  balow 
ralato  to  spacifieally  nuabarad  itasM  in  Mr.  Handlay's 
■•aocandaa. 

1.  Tha  Application  has  baan  laandad  for  subaission  to  tha 
Arkanaas  Savings  and  Loan  Suparvisor,  pursuant  to  Rula  V(B) 
of  tha  tolas  and  Bagulations  of  tha  Arkanaas  Savings  and 
Lean  Association  Board. 

2.  Tha  naaa  and  addraas  of  tha  ifhollyownad  tarvlce 
corporation  which  cwns  all  tha  stock  of  tha  brokar-daalar  is 
Madison  Financial  Corporation,  Ifth  and  Main  Stroats,  Littla 
leek,  Arkansas,  7220(. 

w 

3.  Tha  brokar-daalar  is  an  axisting  antity  eorpeeation. 

4.  Attacbad  as  Exhibit  'A'  barate  ara  cepias  of  ebartar  / 
doeuaants,  brokar-daalar  ragistration  docuaants,  and  cucg^t 
financial  ttataaanta  of  tha  brokar-daalar. 

5.  tnapplicabla.  RIC-039 

(.   Attachad  harato  as  Exhibit  *B'  ara  cepias  of  an 
unauditsd  balanea  sbaat  of  Madison  Financial  Corporation,  at 
of  May  30,  1915.  As  is  avidant  froa  this  anelosurs,  tha 
dabt  liaitatlons  on  dabt  to  unralatad  parties,  sat  fortn  i.n 
Hula  V(B)(3)(ii),  hava  not  baan  axcaadad. 

SOoni<« 
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7.  Attached  as  Exhibit  'C*  are  copies  of  Madison  Guaranty 
financial  statements  as  of  Macch  31,  1985.  Ka   is  evident 
front  such  enclosures,  the  total  outstanding  investment  by 
Madison  Guaranty  in  the  capital  stock,  obligations  or  other 
securities  of  all  service  corporations,  subsidiaries  and 
joint  ventures  thereof  does  not  exceed  the  limitation  set 
forth  in  Rule  V(C) . 

8.  Attached  as  Exhibit  "0"  are  copies  of  the  Quarterly 
minimum  nefworth  calculation  as  of  March  31,  1985.   In 
order  to  meet  the  newly-imposed  miniaua  net-worth 
requirements,  Madison  Guaranty  prepesei  (1)  to  issue  a  new 
class  of  preferred  stock  (the  issuance  of  which  has  been 
recently  approved  by  the  Arkansas  Savings  &  Loan 
Supervisor),  (il)  to  engage  in  various  property  syndication 
projects  to  raise  additional  revenues,  (ill)  to  continue  its 
efforts  to  reduce  operating  expenses  and  to  increase 
deposits,  and  (iv)  to  engage  in  other  activities  which 
management  of  Madison  Guaranty  Savings  t  Loan  determine  to 
be  prudent  in  light  of  new  net-worth  requirements. 

Please  note  that  these  enclosures  indicate  that  deficiencies 
in  Applicant's  net-worth  have  gradually  been  reduced.   The 
Applicant  anticipates  that  no  deficiency  will  exist  in  the 
near  future. 

9.  An  executed  consent  to  examine  agreement  on  behalf  of 
Madison  Financial  Corporation  has  previously  been  filed  with 
the  Arkansas  Securities  Commission.. 

10.  The  actual  name  of  the  broker-dealer  shall  be  Madison 
Investment  Corporation. 

11.  The  address  of  Madison  is  P.O.  Box  537,  Augusta, 
Arkansas,  72006. 

With  thia  response,  Madison  hereby  amends  the  Application. 
Such  Aaanded  Application  is  attached  immediately  hereto.  Given 
the  ioBediacy  of  the  need  to  implement  steps  to  infuse  capital 
into  the  Aaaociation,  your  prompt  consideration  of  this 
Application  will  be  appreciated.  Should  you  have  questions  or 
additional  comments,  please  advise  me. 


Very  truly  yours,      jilC-0^' 
Richard  N.  Massey 
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HILLARY  CLINTON'S  IDC  BILLINGS 


DATE 

TIME  BILLED 

AMOUNT 

ACCOUNT  BILLED 

11/14/S5 

.5  hours 

$    62.50 

GENEr-LrVL 

11/20/85 

1.0  hours 

$  125.00 

GENERAL 

11/26/85 

1.0  hours 

$  125.00 

STOCK  OFFERING 

12/4/85 

.5  hours 

$    62.50 

IDC 

12/6/85 

.3  hours 

$   37.50 

IDC 

12/10/85 

.5  hours 

$    62.50 

IDC 

12/11/85 

.5  hours 

$   62.50 

IDC 

12/19/85 

.5  hours 

$   62.50 

IDC 

12/20/85 

1.0  hours 

$  125.00 

IDC 

12/23/85 

1.0  hours 

$  125.00 

IDC 

12/24/85 

1.0  hours 

$  125.00 

IDC 

1  12/26/85 

.5  hours 

$    62.50 

LTD  PARTNERSHIP 

1/7/86 

1.0  hours 

$  125.00 

IDC 

1  1/14/86 

l.U  hours 

»  125.00 

IDC                               ii 

2/17/86 

.5  hours 

$    62.50 

IDC 

2/28/85 

.8  hoars 

$  100.00 

IDC 

3/3/86 

.5  hours 

$    62.50 

IDC 

3/10/86 

.3  hours 

$   37.50 

IDC 

4/7/86 

.2  hours 

S   70.00 

IDC 

5/1/86 

2.0  hours 

$  280.00 

GENERAL 

6/10/86 

.4  hours 

$    56.00 

GENER.\L 

SUBTOTAL 

15.0  HOURS 

$  1,956.00 

UNKNOWN- 

14.5  HOURS 

$  1,818.75 

Reflected  in  1/86 
BiUing 

TOTAL 

29.5  HOURS 

$  3,774.75 
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RTC 


eeSOLUTlQN    TQ'JST  CCRPC9ATIQN 
Ri<iaru>{  1'tac  caoTidcacx 

VIA  AIRBORNE  EXPRESS 
December  29,  1995 

James  A.  Neal 

Exec-Jtive  Director 

Af<ar.sas  Supre.T-.e  Zz^^r.  Cjn~rr.n:ee  or 

Professional  Conouct 
625  Marsnall  Street 
Justice  Bu. Icing  -  Roorr:  205 
Linle  Rock.  AR    72201 

Re:       Conflicts  of  interest  by  the  Rose  Law  Firm  m  connection  with  RTC 
representation 

Dear  imt.  .NaaL 

I  am  writing  to  refer  to  the  Committee  on  Professional  Cond-^ct  certain  allegations 
contamea  m  tne  erccseC  Reoort  of  Investigation  ("Peoor:")  precarec  sy  the  RTC  Office 
of  Insoector  Gene'c:  ("OiG";  'sgarcmg  allegec  ccrriicts  of  .rterest  Dy  tne  Pose  La-.v 
Firm  ;n  its  reoresentafon  of  the  RTC  as  c-ts.ce  .ecs:  coursei. 

The  Report  was  oreoared  pursuant  to  a  request  on  March  2,  ISS-i.  -rom  the  Cerutv 
ana  Acting  Chief  Executive  Officer,  Jonn  E.  r.>3.-,  arter  a  repor:  .vas  ss-ea  on 
February  8,  1 994  oy  the  RTC  Office  of  Contractor  Oversight  and  Surveillance  .OCCS.. 
OCOS  addressed  certain  conflict  of  interest  allegations  reported  in  tne  press 
surrounding  the  Rose  Law  Firm's  representation  of  tr.e  FDIC  arc  :r.e  RTC  .n  a  lawsu.t 
against  the  former  independent  accountants  for  Mac:son  Guaranty  Savings  and  Loan 
Association.  M; .  Ryan's  request  fulfilled  a  commitment  oy  then  RTC  Interim  Chief 
Executive  Officers  Roger  C.  Aitman  at  a  February  24,  1994,  hearing  o'  the  Senate 
Comminee  on  Banking,  Housing  and  Urban  Affairs  to  ask  the  OIG  to  review  the  OCOS 
repoC 

We  believe  that  the  Repoa  provides  a  sufficient  indication  of  the  existence  of  possible 
undisclosed  conflicts  of  interest  by  the  Rose  Law  Firm  such  that  it  raises  concerns 
about  the  Rose  Law  Firm's  compliance  with  the  Arkansas  Rules  of  Professional 
Conduct.  We  therefore  are  referring  this  matter  to  your  Committee  for  your  further 
consideration  and  anv  action  you  deem  appropriate.  Accompanying  this  letter  are  t.^.e 
following  documents:  d)  tne  Report  consistir.g  or  35  voium.es  itcge:~er  .'jw"  z'.  e*'"  t  " 
thereto),  (ii)  the  Rose  Law  Firm  Response  to  the  Report,  iiii)  the  OlG  Rebuttal  to  the 
Rose    Law   r"rm    Pespcr.se.    and    (.v)   the   Jcmt  FDIC.RTC  Outsice  Counsel  Ccr-.flicts 
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James  A.  i\eai 

Afonsas  SuDreme  Cour:  Commntee  on 

Professional  Conauct 
Cecemoer  29.  1  99€ 
Page  2 

Comminee  decision  memorandum  relating  to  the  Report.  We  are  also  enclosing  a  copy 
of  the  Repoa  on  the  Rose  Law  Firm's  Conduct  of  the  Accounting  Malpractice  Litigation 
Pertaining  to  Madison  Guaranty  Savings  &  Loan  dated  December  28,  1995  prepared 
for  the  RTC  by  outside  counsel  Pillsbury  Madison  &  Sutro  L.L.P. 

Given  the  confidential  nature  of  the  information  contained  m  the  Report  and  related 
documents,  these  Gocuments  should  not  be  'eleased  dlOuc:'/  or  :o  other  agenc:es. 
without  the  permission  of  ■i-ie,R-TCor  its  successor  agency,  tre  FOiC.  I  ask  trat  you 
take  appropriate  steps  ;o  protect  t^e  cor.'idertlality  of  the  Report  ana  reiatea 
documents  and  that  you  contact  me  f  you  receive  any  reouests  from  sources  outsice 
your  Committee  for  any  mformaTlon  <»nt8irt«<J  'n  the  Report. 

Sincerely, 


Enclosure 


Jcnn  J,  Aca..',  RTC  Inspector  General 
A.con  Atkias,  Esq.  iw/o  er.c:osure; 
Vinson  &  Eikins 
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MEMORANDUM 


TO: 
FROM: 

DATE: 
RE: 


The  First  Lady 

Harold  Ickes 

1  March  1994 

Resolution  Trust  Corporation 


CONFIDENTIAL 


Attached  is  a  copy  of  W.  Neil  Eggleston's  28  February  1994 
memorandum  to  me  regarding  certain  issues  involving  the  RTC  and 
the  Rose  Law  Firm  ("Rose").   Attached  to  that  memo  are  copies  of 
^the  FDIC  report,  dated  17  February  1994,  concerning  possible 
conflicts  of  interest  regarding  Rose's  representation  of  the  FDIC 
against  Madison  Guaranty,  and  the  RTC's  8  February  1994  report 
concerning  the  same  subject. 

It  IS  my  understanding  chat  shortly  after  Roger  Altman  met 
with  Befnie  Nussbaum,  me  and  others  concerning  the  RTC  stati^e  of 
limitations,  he  received  an  opinion  from  an  ethics  officer  of  the 
Treasury  Department  that  he,  as  the  acting  head  of  RTC,  did  not 
have  to  recuse  nimself  from  matters  involving  Rose/Madison 
Guaranty.   I  will  confirm  this  situation. 

Please  let  me  know  if  you  want  to  discuss  the  attached. 
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THE  WHITE  HOUSE 

WASH  INGTON 


February   28,    1994 


(revised) 


MEMORAKDUM  FOR  HAROLD  ICKES 

DEPUTY  CHIEF  OF  STAFF 

FROM:  W.  NEIL  EGGLESTON 

ASSOCIATE  COUNSEL  TO  THE  PRESIDENT 

RE:  WHITEWATER— FDIC  AND  RTC  ROSE  LAW  FIRM  ISSUES 

The  recent  release  of  the  FDIC  and  RTC  reports 
addressing  the  possible  conflict  of  interest  of  the  Rose  lav  fire 
in  its  representation  of  Madison  Guaranty  raises  a  number  of 
issues. 

Wb«t  did  the  rozc  and  KTC  conclude,  and  vhy  does  it 
ci-  t^ct  ^^•^,-  -«»»r?'i«<«m«  are  inoonsistant? 


The  FDIC  report  was  released  on  or  about  February  17 , 
1994.   It  was  drafted  by  the  Legal  Division  of  the  FDIC,  and 
presented  to  FDIC  Acting  Chairman  Hove,  a  Republican. 

Frost  k    Co.  was  Madison  Guaranty's  accounting  firm  in 
1984  and  1985.   In  that  capacity,  it  prepared  certained  audited 
financial  reports  for  Madison.   The  Rose  firm  used  the  1985 
audited  financial  statement  in  connection  with  its  representation 
of  Madison  Guaranty  before  the  Arkansas  Securities  Commission. 

Madison  Guaranty  sued  Frost  4  Co.  in  1988  for  the 
negligent  preparation  of  financial  statements.   At  the  time, 
Madison  was  represented  by  the  Gerrish  firm.   McDougal  had  been 
forced  out  of  the  management  of  Madison  in  the  summer  of  1986. 
When  the  FDIC  took  over  Madison  Guaranty  in  February  1989,  it 
determined  that  the  Gerrish  firm  had  a  conflict.   In  March  1989, 
the  FDIC  therefore  replaced  the  Gerrish  firm  with  the  Rose  law 
firm. 

The  FDIC  report  reviewed  the  time  period  in  which  the 
FDIC  was  responsible  for  the  conservatorship  of  Madison  Guaranty, 
from  February  28,  1989  to  August  9,  1989  (when  the  RTC  was 
created  and  took  over  the  conservatorship  of  failed  savings  and 
loans) .   The  FDIC  was  thus  the  entity  that  retained  the  Rose  law 
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CiriB  to  pursue  the  Frost  k   Co.  litigation.   The  FDIC  report 
reviewed  relevant  FDIC  and  RTC  documents  and  interviewed 
participants,  -including  FDIC  and  RTC  employees  and  Rose  law  Cirn 
lawyers. 

On  the  factual  issue  of  whether  the  Rose  law  firm  had 
disclosed  to  the  FDIC  its  prior  representation  of  Madison 
Guaranty,  the  FDIC  concluded  that  the  record  was  unclear.   The 
report  nevertheless  concluded  that  no  conflict  existed  between 
the  Rose  law  firm's  prior  representation  of  Madison  Guaranty  and 
its  representation  of  the  FDIC  in  the  Frost  &  Co.  litigation. 
The  report  concluded  that  the  firm's  representation  in  1985  was 
not  "directly  adverse"  to  the  representation  in  1989. 

The  FDIC  based  its  conclusion  on  two  grounds.   First, 
it  stated  that  there  was  no  evidence  that  the  firm  had  any 
involvement  in  the  creation  of  the  Frost  &  Co.  audit  report  that 
became  the  subject  of  the  1989  litigation.   Second,  it  stated  "we 
have  found  no  evidence  that  the  Firm  had  a  close  relationship 
with  the  SiL  which  might  call  into  question  its  independence." 
This  was  one  of  the  sentences  that  Senator  D'Amato  attacked  so 
bitterly  at  the  Senate  Banking  Committee  hearing. 

On  the  issue  of  whether  Mr.  Hubbell  had  disclosed  his 
relationship  with  his  father-in-law,  Seth  Ward,  who  was  then  in 
litigation  with  Madison  Guaranty,  the  FDIC  stated  that  it  was 
uncertain  whether  Mr.  Hubbell  had  disclosed  the  relationship 
before  the  FDIC  retained  the  Rose  law  firm.   Nevertheless,  the 
relationship  was  plainly  known  to  the  FDIC  within  three  months  of 
retention.   Mr.  Hubbell  agreed  to  the  creation  of  an  internal 
firm  "firewall"  to  guard  against  him  receiving  information  that 
might  be  of  use  to  his  father-in-law.   At  the  hearing.  Senator 

which  he  claimed  light  and  heat  could  easily  oenetrate. 

At  the  hearing.  Chairman  Hove  testified  that  in  1989, 
FDIC  standards  required  an  actual  conflict  before  the  agency 
would  bar  a  retention.   Today,  the  FDIC's  standards  are  much 
tougher  and  would  bar  a  retention  on  the  showing  of  an 
"appearance  of  a  conflict  of  interest."   Chairman  Hove  testified 
that  under  today's  standards,  the  Rose  law  firm  facts  would 
present  an  appearance  of  a  conflict. 

Chairman  Hove  agreed  to  have  the  FDIC  Inspector  General 
("IG")  look  into  the  conflict  issue.   It  was  somewhat  unclear  at 
the  hearing  whether  the  IG  would  look  only  at  the  process  by 
which  the  FDIC  arrived  at  its  decision  or  would  review  the 
substantive  issue.   It  was  also  unclear  whether  the  IG  would 
apply  the  actual  conflict  standard  or  the  appearance  of  a 
conflict  standard  in  its  review,   We  should  assume,  however,  that 
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th*  IG  will  adopt  the  broadest  possible  interpretation  of  its 
mandate. 

2.  '  The"RTC  Bi»nort. 

The  RTC  report  was  released  on  February  25,  1994  by 
Senator  D'Aaato. 

The  RTC  report  differs  in  two  major  respects  from  the 
FDIC  report.   First,  the  RTC  did  not  interview  any  Rose  law  firm 
attorneys.   The  RTC  reviewed  RTC  records  and  interviewed  RTC 
employees  only.   Second,  the  repKsrt  is  factual  only.   The  report 
reached  no  conclusion  on  whether  the  Rose  law  firm  had  a 
conflict.   As  the  report  describes  it  scope,  "This  investigation 
focused  only  on  whether  or  not  Rose  disclosed  its  previous 
representation  of  Madison  to  the  FDIC  and  RTC." 

The  RTC  concluded  that  Rose  did  not  disclose  either  its 
prior  representation  of  Madison  Guaranty  or  Mr.  Hubbell's 
relationship  with  Mr.  Hard.'  The  report  aclcnowledges,  however, 
that  within  a  few  months  of  the  retention,  the  supervisory  FDIC 
attorney,  Ms.  Breslaw,  was  made  aware  of  Mr.  Hubbell's 
relationship  with  Mr.  Hard.   Ms.  Breslaw  determined  that  no 
conflict  existed. 

The  RTC  did  not  hire  the  Rose  law  fim;  rather,  the 
retention  by  the  FDIC  took  place  before  the  RTC  was  even  in 
existence.   Further,  the  RTC  ac)cnowled9es  in  its  report  that  it 
had  no  outside  conflicts  comcittae,  nor  regulations,  guidance  cr 
policy  on  conflicts  until  after  1989. 

The  conclusion  of  the  RTC  report  is  that  the  matter  was 
referred  to  the  Office  of  the  General  Counsel  (Ellen  Kul)ca)  for 


'  An  ultimate  finding  that  Rose  had  not  disciosea  «:x-.ici.  u.c 
prior  representation  of  Madison  Guaranty  or  the  Hard  relationship 
would  be  a  finding  that  Mr.  Hubbell  was  not  truthful  in  his 
recollection.  Mr.  Hubbell  told  the  FDIC  when  it  was  preparing  its 
report  that  he  advised  FDIC  attorneys  about  the  prior  Rose 
representation  of  Madison  Guaranty  and  believes  that  he  also 
advised  the  government  attorneys  about  his  relationship  with  Mr. 
"Ward.  Mr.  Hubbell  was  not  interviewed  by  the  RTC  attorneys  during 
the  preparation  of  their  report. 

'  As  noted  above,  the  RTC  report  only  addressed  the  factual 
issues  of  representation  and  disclosure.  The  report  did  not 
attempt  to  apply  the  facts  to  any  applicable  conflicts  rules  or 
regulations.  It  is  not  clear  what  the  RTC  General  Counsel,  Ms. 
Kulka,  will  do  with  the  report.   The  RTC  has  an  Outside  Counsels' 

(continued. . . ) 
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At  th«  hearing,  Mr.  Altman  agreed  to  refer  the  RTC 
report  to  the  RTC  IG  for  review. 

Vbat  aaaetioa  could  be  iapoaed  if  the  rszc/RTC  finds 
that  tbe  Rose  law  fira  had  a  conflict  of  interest  or  an 
appearance  of  a  conflict  in  handling  the  rroat  t  Co. 
litigation  in  lf««  and  failed  to  discloae  that 
conflict? 

Aa  noted  above,  it  is  not  clear  whether  the  FDIC  or  the 
RTC  will  review  this  matter  under  an  actual  conflict  standard  or 
an  appearance  of  a  conflict  standard.   It  would  seen  that  to 
impose  any  sanction,  the  IG  would  have  to  decide  that  the  Rose 
firm  violated  a  duty  that  was  in  existence  at  the  time,  not  a 
duty  that  later  beceu&e  more  strict. 

The  most  severe  sanction  that  would  likely  flow  from  a 
finding  that  the  Rose  law  firm  had  a  duty  to  disclose  its  prior 
representation  of  Madison  Guaranty  and  its  relationship  with  Mr. 
Ward  and  that  it  breached  that  duty  would  be  that  the  Rose  law 
firm  would  be  permanently  barred  from  amy  further  work  for  the 
RTC  or  the  FDIC  (and  possibly  other  banking  regulators).   Lesser 
sanctions  imposed  by  the  regulatory  agencies  might  also  be 
possible,  such  as  a  temporary  bar. 

Under  the  facts  as  we  now  understand  them,  it  would 
seem  quite  unlikely  that  the  RTC  could  bring  a  civil  action 
against  the  Rose  firm  or  any  of  its  attorneys  for  fiailure  to 
disclose  the  conflict.   To  prevail,  the  RTC  would  have  to  show 
fraud  or  intentional  misconduct  that  caused  substantial  loss  to 
the  institution  or  unjust  enrichment  to  the  Rose  firm.   The  RTC 
could  only  really  show  fraud  or  intentional  misconduct  if  it 
could  demonstrate  that  the  Rose  law  firm  "threw"  the  Frost  k   Co. 
\it1."»tior.  b'iCi'^st   cf  itr  rricr  r5pre:3«inta"_lcn  of  Madison 
Guaranty. 

Criminal  liability  for  the  Rose  firm  would  seem  even 
more  remote.   To  prevail,  the  Special  Counsel  would  have  to  show 
that  Rose  acted  with  intent  to  defraud  the  savings  and  loan  or 
wilfully  made  false  statements  to  the  FDIC/RTC  through  its 
failure  to  disclose  the  conflict. 

What  clTll  matters  is  the  RTC  investigating,  who  can  it 
sue,  and  vhy  didn't  ve  hear  anything  about  a  eivll 
inTestigatlon  until  lata  X9937 


'( . . .continued) 
Conflicts  Committee  to  which  she  could  refer  the  report.  She  could 
presumedly  also  refer  the  report  with  a  recommendation  to  the  RTC 
Acting  CEO  Jack  Ryan  for  action. 
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Th«  RTC  ia  investigating  whether  it  has  a  civil  tort 
action  against  anyone  who  caused  a  loss  to  Madison  Guaranty. 
This  would  include  insiders  such  as  James  and  Susan  McDougal  and 
memhers  of  the  Board  of  Madison.   It  also  includes  professionals 
who  provided  service  to  Madison  Guaranty,  such  as  the  Rose  law 
firm,  other  law  firms,  and  accounting  firms.   The  Frost  &  Co. 
suit  is  an  example  of  a  suit  against  a  professional  service 
provider  that  caused  loss  to  Madison  Guaranty  through  a  negligent 
audit.   The  RTC  could  also  sue  outsiders,  including  the  President 
and  Mrs.  Clinton,  if  the  RTC  found  that  the  outsiders  worked  with 
insiders  illegally  to  divert  assets  of  the  savings  and  loan.   For 
example,  if  the  RTC  believed  that  the  Clinton  campaign  knowingly 
received  diverted  Madison  assets  at  the  April  1985  fundraiser  or 
that  the  Clintons  knowingly  received  other  diverted  Madison 
Guaranty  assets  through  Whitewater,  it  could  bring  suit.   The  RTC 
commonly  sues  the  recipient  of  a  loan  where  it  has  information 
that  the  borrower  knew  that  the  loan  was  improper. 

Under  the  legislation  creating  the  RTC  in  1989,  the  RTC 
as  conservator  of  a  failed  savings  and  loan  had  to  bring  a  tort 
claim  within  three  years  of  the  time  the  RTC  (or  FDIC  as 
predecessor)  took  over  the  institution.   The  FDIC  took  over 
Madison  Guaranty  on  February  28,  1989.   Thus,  all  torts  had  to  be 
brought  by  February  28,  1992.   That  day  passed  during  the 
campaign.' 

The  Resolution  Trust  Corporation  Completion  Act,  signed 
by  the  President  on  December  17,  1993,  revived  the  possibility  of 
a  civil  action.   Under  that  legislation,  a  narrow  class  of  torts- 

-  •   ..       r  -f  -  "  -1  .'l'  "^    '"    --—-^--rf  '  ~':i~''.'.  ■ — :"''  ~t *• *■ 

and  that  either  caused  substantial  loss  to  the  institution  or 

extended  the  limitations  period  such  that  this  category  of  tort 
could  be  brought  within  five  years  of  the  time  the  RTC  took  over 
the  institution.*  Moreover,  the  statute  specifically  provided 
that  Che  five  year  period  would  apply  even  if  the  three  year 
limitations  period  had  already  run.' 


'  I  am  unaware  of  any  civil  suits  brought  by  the  RTC  prior  to 
February  28,  1992,  but  I  would  not  be  surprised  if  it  had  sued 
McDougal  and  other  insiders.  McDougal  was  indicted  in  1989  for 
bank  fraud  involving  Madison  Guaranty,  and  was  acquitted  in  1990. 
It  would  b«  fairly  common  for  the  RTC  to  pursue  a  civil  action  even 
after  an  acquittal. 

'  Torts  based  on  negligence  are  still  covered  by  the  three  year 
statute  of  limitations. 

'The  statute  of  limitations  for  crimes  involving  financial 
institutions  is  10  years  from  the  date  the  illegal  conduct 
occurred,  regardless  of  when  the  RTC  took  over  the  institution. 
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Aa  a  result,  the  RTC  would  not  have  been  looking  into  a 
possible  civil  suit  involving  Madison  Guaranty  after  February 

1992  and-b«for«  the  passage  of  the  statute  last  fall.   In  late 

1993  and  early  1994,  Senator  D'Aaato  and  Rep.  Leach  recognized 
that  the  legislation  had  revived  the  possibility  of  an  RTC 
lawsuit  in  the  Madison  natter.   Both  took  to  the  floor  of  their 
respective  chambers,  aggressively  urging  the  RTC  to  commence  an 
action  before  the  statute  expired.   In  early  1994,  the  RTC — then 
faced  with  a  statute  of  limitations  that  would  run  by  the  end  of 
February — hired  the  San  Francisco-based  law  firm  of  Pillsbury, 
Madison  and  Sutro  to  assist  it  in  determining  whether  to  bring 
any  civil  actions  arising  out  of  Madison.* 

In  February  1994,  the  statute  of  limitations  was 
extended  once  again,  through  the  life  of  the  RTC,  which  is 
expected  to  expire  on  December  31,  1995. 

How  that  Mr.  Altaan  as  Aoting  CBO  of  the  RTC  has 

recused  himself  from  farther  involvement  in  Madison 

Guaranty  matters,  who  at  the  RTC  vill  be  the  decision- 

mAker  on  whether  to  bring  a  civil  action  arising  out  of 
the  failure  of  Madison  Guaranty? 

Following  his  testimony  before  the  Senate  BanXing 
Committee  on  Thursday,  Mr.  Altman  recused  himself  as  Acting  CEO 
of  the  RTC  from  any  further  involvement  in  Madison 
Guaranty/Whitewater  matters. 


*  The  partner  at  Pillsbury  assigned  to  this  matter  is  Jay 
Stephens,  a  Republican  who  was  a  member  of  the  Reaaan  and  Bush 
^dnj.r\isr:rzzL.:r.s .  srzs.  liSl  tz  April  1356,  Mr.  Scepnens  was  a 
political  appointee  at  the  Justic*  0»r»» rtB*"*". .  °y  19«;^,  ^2  'r.zi 
-iwwa*  Aaaw>-^oCe  ueijucy  Accomey  General.  From  April  1986  through 
March  1988,  he  was  Deputy  Counsel  to  the  President.  In  that 
capacity,  he  had  a  role  in  the  Iran/Contra  Affair.  After  published 
reports  that  Oliver  North  had  shredded  docximents,  Mr.  Stephens 
called  Fawn  Hall.  Whan  she  denied  (falsely)  that  any  improper 
shredding  had  taJcen  place,  Mr.  Stephens  accepted  her  denial,  and 
the  White  House  issued  a  statement  denying  the  shredding. 

In  March  1988,  President  Reagan  appointed  Mr.  Stephens  to 
be  U.S.  Attorney  for  the  District  of  Columbia.  When  President 
Clinton  sought  the  removal  of  all  U.S.  Attorneys  in  April  1993,  Mr. 
Stephens  called  a  press  conference  at  which  he  suggested  that  the 
President  was  acting  to  frustrate  the  investigation  of  Rep. 
RostenXows)ci .  At  the  time.  Senator  Dole  called  for  hearings  into 
what  he  termed  the  "March  massacre."  Until  January  1994,  Mr. 
Stephens  had  been  considering  running  for  the  Senate. 
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Thtt  top  official  at  th«  RTC  who  will  b«  nalcing  thaaa 
decisions  on  Madison  Guaranty  is  Jack  Ryan.   Mr.  Ryan  was 
fonDerly_with_ths  Offics  of  Thrift  supervision.   He  is  a  career 
official.   His  principal  advisor  will  be  Ellen  Kullca,  now  General 
Counsel  of  the  RTC,  who  also  case  froa  OTS.   Ms.  Kulka  is  also  a 
career  official. 

He  inten<l  to  nominate  a  person  for  the  position  of  CEO 
of  the  RTC  within  the  next  few  weeks.   We  can  anticipate  that  any 
person  the  President  nominates  will  be  pressured  to  recuse  from 
any  Madison-related  matters.   If  the  person  refuses  to  recuse  and 
is  confirmed,  then  that  person  will  become  the  decision  maker. 
If  that  person  is  forced  to  recuse  to  achieve  confirmation,  then 
Jack  Ryan  would  remain  the  decision-maker  on  Madison  matters  at 
the  RTC. 
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8/20/85  MF  corp  res  for  Ward  to  act  in  purchase  of  IDC 

9/3/85   McD/Ward  agrmt:   Ward  pur  N  of  145th  for  $1.15;  M  270  day 
optn  for  $1,187 

9/13/85   IDC-MFC  Purchase  Agnnt.   MFC  Assignment  to  Ward 

9/24/85  Ward/MF  Agmt.  :   W  pur  non-recourse  all  N  of  145,  water  & 
sever;  270  day  option  for  amt  of  note  +  int;  10/4%  commission 

*  Backdated  Agrmt  excepts  22.5  acre  Holman  acres;  $35K  optn. 
payment 

10/4/85   IDC  closes. 

2/25/86   W  $70K  unsecured  note  to  MG ,  ammt  left  on  IDC 

2/28/86   Castle  Water  &  Sewer  closes:   all  IDC  gone  except  Holman 
acres;  $1.15  W  note  paid 

3/31/86   MG  gives  W  $4  00K:  secured  by  Holman  acres;  personal 
recourse 

4/7/86   MF  note  to  Ward,  $300K 

5/1/86   90  day  Option  Ward  to  MFC;  $400K  price;  $1K  paymt 

6/6/86  Ward  released  from  per  lia  on  $400  and  $70K  notes 

12/12/86  Wards  quitclaim  Holman  acres  to  Madison 

9/2/87   Ward  v.  Madison  compl.  filed 

8/30/88   2  day  trial  begins,  judgement  of  -$350K  in  favor  of  Ward 

9/30/93   Ward/RTC  settle:   Ward  pays  $325K  and  gets  full  release 
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October  7,  1985 


TO;       Seth  Ward 
FROM:       Jim  McDougal 


According  to  my  calculations  the  commission  on  the  sale 
of  the  two  acres  which  was  closed  Friday  was  514,500. 
Please  advise  me  how  you  wish  this  check  made  out  and  I 
will  order  it  paid  today.  Also,  I  need  to  know  the 
name  of  the  buyer. 

Apparently  there  is  some  opposition  from  existing  land 
owners  at  lu5th  Street  to  the  "llimcsfflent  of  mobile  homes 
on  our  property.  I  think  tneir  opporsitlon  merely 
arises  from  ignorance  as  to  the  plans.  However,  we  do 
need  to  check  to  see  if  there  is  an  existing  Bill  of 
Assurance  on  the  property  which  would  prohibit  our 
planned  use.  Further,  it  is  mv  uncersiancmg  that  the 
Planning   Commission  regulations  r-»f|»fir>  *f^^   adjoining 

this  proc-edure. 

We  need  to  proceed  with  the  staking  of  lots.  This  will 
give  us  inventory  to  be  selling  on  while  Allison  is 
getting  his  units  moved  in.  We  need  to  find  out  from 
Allison  how  many  units  "e  is  moving  and  a  description  of 
the  units.  I  understood  at  our  la^t  meeting  that  he 
would  be  sending  some  douole  wides  and  some  single  vices 
and  that  we  would  place  them  in  different  areas.  We 
need  to  arrange  to  get  the  man  wno  will  be  in  charge  o: 
delivering  the  units  and  contact  with  Mr.  Randolph  to 
coordinate  site  preparation. 


JM/ss 
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Kr.    Roa«n 

Kr.    TJloa««- 

Kr.    Bracai«y 


Hr.   J«c3b« 


Hr.  Ra«il« 
Mr.  Dudin« 
Hr.    Mamnalll,    R/0 


February    26,    159 i 


H«marandua  To: 
/ 


G«rald  Jacobs 

Sp«cial    Couna«l    to    tiia    RTC 

and 

Hllliaa   Rc«ll« 

Deputy   txmc^zivm    Olncror 


rroa: 


April    Br««law/^|>/--~>) 
S«nior  AttarntX\jA  K 


R«:  7236  Madijon  Guaranty   Savinga    and   Loan 

Auguata,    Axit.    -    In   R«caiv«rahip 

Raquaat   for  Author iiation   to   Acoapt 
Sattlaaant   Qff^r 


\  RXCCXKrHDATION 

T?i.iJ   ■•acrandua  r»<7U««ta   aut-'iority   to   sattia   a    panding   acccunti.-.q 
aaipractlca   casa   by   accaptlng   tia    $1,025,000    o^Jarad  by   cr.ia   anei 
rcr5t«r    ('CiT')  ,    tia  carriar  wtoicii   providad-'darandant   rroat.and 
Csapany    {"rroat-j    vith   liicillty   crvaraca. 


Ci7  baa   not  glvan  a-tpaci^ic  da-»«  on  w&icn   its   ofi«i    .xpirsi. 
Howavar,    our  caaa   1j   aciaduiad   for   trial   on  )Ur=i   25,    1991.    If 

authorisation   to   acsapt  tia   carriar 'a   offar    ia    graritad   by  Xar-:£ 
li.    t?^l.    va   vill    sava   t^a   axpanaa    of    t^a    final    tvo   vaaxa    of 
^-lal   preparation.    Va  aatiaata   this   aaouits-^o   b«   approziaataly 
550,000.*  ;         ^-^^ 


\  Paat  arparianca  Indicataa  t^at  C&7  displays  aora  sarioua 
intaraat  in  sattlaaant  aa  a  trial  data  approacAaa.  In  t.*iia  caa«, 
wa  dbi  nan  baliava  CiiaC  Ci7  is  awara  that  thara  is  a  raal  c.lanca 
that  our  trial  vill  ba  raachadulad  for  nart  fall.  If  CkT  bacaaas 
awara  of  thia  poaaibility,  it  may  rascind  tha  offar,  invast  t.'ja 
aattlaaant  funda,  and  raaua*>  t^rgaininq  vith  ua  in  alqtit  to  tan 
months.  Avoiding  this  C3ntin4anb<^  J.s  anothar  raaaon  tOy,^jU.uata 
tha  outstanding  cffar  quicXiy. 


}' 


\ 
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H«norandua  to  Kr .  ,  JacserTnd   )lr.~Ro«ll*^ 

/■•  ;i<atr.r3    of    ■•■■-■«   Clala 

In    ord«r    to    pr«v»il,    w«    bubt:    prov«    t^«    •xi«t«nc«    oC:. 

(1)    *n    audit    taH-ar«"  '     ^--^ 

(3)    wMc.i  ,cau*«d  "■-- .  \ 

(3)     low.'  ^\  X 

\ 
,1.       Audit    fBM^.r1. 

rrcmt    audited    t.1«    Madiaon   Guaranty    Savinqa    and    Loan    r"Madl.jon") 
financial    itatananta    for    1584    and    15«5.    In   •aca    inatinc*,    an 
unqualiflad    opinion,    l.a.,    on«   whicft    concluded    t^at    t-'i«\  \ 

•  tx-taaanca    fairly   r«flact*d   t^a    SiL's    financial    csndition,    was 
l3»ua<l.    Hovavar,    tha   fHUB'a    19«6    axamination   found   aignificant 
daficianciaa    in  Madison's   accounting   traataant   of    raal    aacata 
davalopmanc   projacta,    lubaldiary    invaataanc,    and    raaarva    for    loan 
loaaaa.    T^a   ad^ustaanta    iapoaad   as   a   raault  of   tAia    axaainaci^n 
randarad  Xadiaan   inaolvanc.  I         { 

N&diacn   sutaaquantly   ratainad  ?aat,    HarvicX,    Xain   and   Company  to 
ra-audit   t^a   atitaaanta   first   avaluacad   by   rrost.    Past,    Harvic^ 
raacftad    tvo    conclusions:    first,    that   Madison' •    Intarnal    controls 
vara    ao   poor   t.1at   tSa   3*L'«    financial   atataaanta   vara   virtua/lly 
incapabla  of   audit   and  sacond,    that   thara  vas   sarious   quast^on 
about  Madison's   ability  to  continua   as   a  going  concam.    Bacausa 
tiiasa  vara  vary  diifarant  conclusions   that  thosa   raac.lad    In   tr.a 
initial   audita,    Madison   suad   rrost   for  malpractica. 

w*.   inharitad   tha   casa  wban  Madiaon  vas   placad   in   ccnsar-zatoranip 
m    19«9.*      Invaatigation  by    in-bousa   C7X  h*«   Sojranaon   of    NCCC 
supports   th«   ccnclusicr.   thit   audit    f allursi^  ocrurrsd.    ?fcst 
iigr.i'lri.-.t ,    rr^st  did  r.ct.   calirJlata   Madraon'a    loan    loaa    rasar*/* 
by   parlorsing  datailad  raviaw  of   spacirac_iaana- — I;i»-;-i«-, --Frcsc 
siaply   rllottad  ona   par   cant   of   tha   outstanding   balanca   of    aacr. 
raiavant   catagory  of   loans   to   tS*   rasar"/'a.    TMi-thar,    Frost    failtd 
to    taat   tha   adaquacy  of   a^y   of   tha    appraisals    in  Madison's    files 
and   antlraly  basad  its  past-dua   loan  tascvorX  on   inforaation 
.provided  by  JUdison't  Bafiagaaant.    Ho   attaa^^t  to  varlfy   t-Ms 
inforaation  through  appraisal   or   financial   rSitaaant  data   was 
aada.  ^-^^^^      ^\^ 

Our    lndap«ndant   arp«rt  has    taatifiad   that   frost    should    hava 
avaluatad  tha    risX   of    loaa    in   Madison's   portfolio   by    ciaaaifylng 
loans,  as   banX  axaainars  do.      Ha's    furthar  taatifiad   that 
Lavanthol  and   Horvath    ("LiH")  ,    tha    fira  with  which   ha    was    a 
partnar  until   Ita  racant  banJcruptcy,    aaployad  this   approach  t= 


:^    Siaca-  "Cihal  raaolutlon"    in  Octobar  of   1990,    waf  l¥SW 
pursuad   tha  aaxtar.on  bahalf   of   RTC  Corporata. 

I  \       \  ' 


\ 
\ 


I 
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MAaorandui  to  Ke.'^icat*   *nd   Kr .    fl<3«li« 
Paq«    3  ^ --' 

banX    and   JtL   audita    ««    *    Btandard    practlca. 

Unf flrfojiataly ,    our    •xp«r-t    haa    only    b««n    abl«    to    produca 
docuaantadon   wtilcft    8ftowa_t,1at_U.H    routlnaly   tiandlad    banX   audita 
in    tJiia   aann«r.^H«-nIinat    b««n   aM»^t3  docuaant   standard 
practlca    ioz^-SiL   audita.      rort.lar,     rroaC-a    attornaya   hava 
dlacsvarad-'an  S4L   audit  p^rroraad   by   anociar.LAH   partnar   at  about 
tha    sama   tlaa   aa   tAoaa   at    ataXa    In    thla   caaa    £n.  which   a\  dirrarant 
Bat.1o<r  of    avaluatin<j   rlaJc    ot    loaa    waa    aaployad.    I'    tAa   caaa    la 
triad,    rroafa    attornaya   vlll    car^alnly   uaa    t-haaa    inconalatancias 
tc  ,attaci  t.l«   cradibiiity   ot    our   axpar^. 

/■  \  \ 

It    is,    howavar,    worth  noting   tAat   tha   ralavant   accounting 
acandarda  do  not   ragMira   tiiat   an   auditor  uaa   any   apaciric  Bathed 
oi    avaluatlng  rlaJc   of   loan    loas.    Inataad,    thay   raguira*  only   that 
/a    mathod  b«  uaad  which  considara   tiim   ovarall   clrruaatancaa 
/surrounding   tha   tastad  tran«action« .    In   its   ra-audit  at   Madison, 
:  P«at   HarvlcX  uaad   a  diff aranC  aachod   t^an   tAa   ona   racoaaandad  by 
our   axpart,    but   raachad  t^a   saaa   conclusiona.    Bacausa   Rroac  did 
I  noc   aaploy  any  aucA  aa&hod,    v«    ahould  b«   abla   to   prova   that    Its 
:  audits    ara    flawad    -   ragardlass    of    tha    problaaa    wit^t    our    axpart '  s 
tastiaony.    Ovarall,    our  chanca   of   pravailing  on   this    aiaaant   or 
t.1«   caaa    is   approxiaataly   70   p«r   cant. 

In   any   accounting   aalpractica   caaa,    wa  aust  ahcv   that   tha 
ralavant   Sil.  raliad   on   tJha    flawad    audits    to   aaJca.  aubaaguant 
businass  dacisions.    Tut   anot^iar  way,    wa  aust  shew   t.hat   but    izz 
its    r«lisnc«   Qn      flawad   audita,    t^a    S«L  wcul^  hava    stoppad   or 
slowad   Invaataant    in   t^a   •p«cU'ia^xv«   pra^«ctj   wa^.c*:   uiti2£t2.y 

in    caaparison  wit^  othar  poaaibla   cauaaa., — tha-da-gamiant   amlitsr 
waa   Bcra   than   50%   rasponaibla    far   tha    loaa  wnich  raaultad   froa 
ita    flawad  audita. 

In    this  caaa,    v«  vill  hava    a   aariaa    of   problaaa   daaonatratlng 
t^at  Madison  raliad  on  tha   audita   to  aaJca  dacisions.    rirst. 
.Madison  C30  Joim  Lathaa   plaad   guilty   toj  bank^raud  chargaa    laat 
Spring.   It  is  highly  unlUcaly   that   diffarant  audits  would  hava 
iniluancad  his  daciaion  aaJcing.    Sacond,    Madison's   board   of 
diractors  waa  paaaiva.    for   tha   aoat   part,    it  did  what   Lathaa   and 
priaary   aharaholdar  WcOougal    told    it   to   do.*   tvan    today,    only   ona 


■^   Contrary  to  our  axpart 'a    initial   taatiaony,    it   appaars 
tAat   LiH  did  not  hava  a   standard   approach  to  S4L  audits. 

Hcyst 
McOougal  waa   triad    for   bai^Jc    fraud    laat   Spring.    Mainly 
through  prosacurorial  arror,    ha   was   acquittad. 

\  \.^  /        ABOAOO 
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MABorandua  to   Kr.    JacsOa   and   Hr . 


rcj«ii« 


dlracrar  i«  vlllinq  to  t««ti*y  that  h«  would  h*v«  votad  aqalnat 
addltloo«l  rlaJcy  r«Ai  aetata  dav«iopa«nc  landlnq  Vi.    Madiaon'a 
outxlda  auditor  had  9«n«racad  critical  audita. 

Muca  «f  tha  loaa  which— arraarria8~ttnr-~caaa  la  attrlbutabla  to 
aBualva  Inaldar^cranaactlona .  Con«aquantIy,^ir  rroat  la\abla  tc 
Introduca  avl<janca  ot   tha  contributory  naqlicjanca  of  tha- 
Indivldualr^who  initlatad  and  approved  thaaa  trtnaactlona-,  l.a., 
^ha  racXJr'aaa  Inaldara  and  paaalva  outaldara,  wa  probably  hav« 
/only  a  40%  chanca  ot   proving  that  auditors  ara  moravthan  hair 
;  rcsponxlbla  (or  tha  loaa  which  anau*d. 

/  'v     \ 

In  raaponsa  to  thi*  problaa,  wa  hav«  aakad  tha  cotirt  to  Isaua  an. 
ordar  which  pravanta  tha  Introduction  of  avldanca  at  trial  of  tha 
Inapproprlata  nannar  In  which  tha  Madlaon  dlracrora  and  ofJlcara 
managad  tha  inatitution.  Wa'va  baaad  our  raquaat  on  a  Una  o£ 
ca/saa  which  hava  ha  Id  that  tha  only  avldanca  of  audit  cliant  ' 
ai'saanagaaant  adaiaaibla  In  an  accountant  liability  suit  la  I 
avldanca  that  tha  audit  cllanr  provldad  tha  accountant  with  f)ala« 
financial  Inforxation  to  audit.  | 

I  I   \ 

mis  la  tha  first  tiaa  that  this  artTuaant  haa  b««n  aada  ih 
Aj:)cansaa.  Last  yaar,  it  vaa  rajaetad  in  Minnaaoca,  anothar  stata 
within  tha  Ith  Circuit.  It's  baan  accaptad  ia  a  scattarad  aix  cf 
,  jurisdictiona  acroaa  tha  country,  includinq  a  racant  lOth  Circ-it 
v daeision  vbich  intarpratad - tha  lav  of  Oklahoma.  Arkanaaa' 
\naigtibor.   Va  aatiaaea  that  wa  hava  a  50%  chanca  of  winning-  tha 
aoti'cn  which  raiaaa  this  iaaua. 
\   \ 

If.  our  avidantiary  action  succaada,  our  chanca  ot  proving  that 
F79at  la  aora  than  half  raaponalbla  for  tha  raiavant  loaa 
laprcvaaK.  Hcvavar,  rroat  vili  <jo  •varythifi^poasibi*  to  convmca 

control*  yt%   baiiava  that  rroat  vill  MT->7ti«_f ^«1;  y^«  ri<~sff>f.rg;w-ii.^ 
tha  Xricanaas  acsnosy  contri:butad_to  tha  loaa.  Wa  also  baliava 
tiat  rroat  vill  ciaia  tiat  tha  raUB  contritoutad  to  tha  loaa  by 
accapting  Badiaon  bus inaaa« plana  vnich  tolaratad  eontinuad  raal 
aatata  davalopaant  laxyling.  finally,  rroat  vill  attach  tha 
-Ar)cansaa  raqulators  for  falling  to  cloaa  Madison  whan  it  bacaaa 
insolvant.  P"~~--~^ 


Wa  hava  aakad  tha  court  to  iaaua  an  ordar  vhieh  pravanta  tha 
introduction  of  avldanca  of  ragMlatory  contributory  nagliganca 
trial.  ^Thia  raguaat  la  baaad  a  vary  atrong  Una  of  casaa.  which 
holda^tiat  banJt  and  tiirift  ragulatora'  duty  to  parfora 
rasponaiblx  runs  9nly  to  tha  public.  It  doaa  not  run'  to  tha 
diractora,  oificara  and  othar  prof aaaionala  affiliatad  vith  a 
fallad  inatirution.  Wa  ara  alaoat  cartain  to  obtain  tha 
avidantiary,  ord«r  vtiich  va  aaak  on  thia  point.         »r^,,„, 
I     \  \  :  "°""  > 

Howavar.  it  vaa  tha  contraat  batvaan  tha  rroat  audita  and  tha 
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M»«oraiviu»  to   )ix .  ,.Z*c::bm~\nd   XrT~~Rb«iI« 
Paga    3  ,,-'  ""---^ 

r««ulti    oC  t^i*    nnJB    19«<    •x*ain«clan   vnicft   promptad    Madl«on    c= 
lnv««tiij«t«   audit   failur*.     (S««    4t>ov«.)    Con»*qu«ntly ,    rro«c   hai 
■  uOpo«na«d  t.^€   rai«vuit   «xajiin«r    and   sup«rviaor-/   agmnc.    Its' 
atrorn«y«  will  carta  in  ly^  try   to   >taT   t-1«««   Individuadi' 
ta^tiaony   away    frq«.-4rta    proper    pu?poa«^   conriraatlon 'Oat   an 
audit    failura  ,pcrvirr»d    -   and   toward   avldancj   of   rafjuiat-ory 
adacxka.    Xaa<iain9   that   w«   obtain   tn*   ordar  wfricA   aliaina^aa 
avidanca   a<   ragulatory   naqliganca    Croa   tiia   caaa.^wa   will  oD-Jact 
/to    thia   tactic.    Howavar,    t-1a    jury  aay   find   t.1a   procaaa   ccnfuainc;. 

In    tJlis    ragard,    it    is    woi-t^    aantioninq   that   our   caa*    ia    pandinq  \ 

in   a    fairly  widaapraad    fadaral   district.    As   a   raault,    our   jury  1 
will   b«   drawn   froa  both   Lirrla   Roc^   and  outlying   rural   araaau 

Csnaaquantly,    thara    is    aoaa    risk   that   tha   ^ury  will    not  hav^   t.^a  I 

sophisrieat  ^an    ra    unaar^cana    fcJia    aora    r~»niigata<i    aanagra    ««»    r,„r-  / 

TB   auamarisa:    Xssuainq  that  wa  win   both  of  our  avidantiary      j   r>^t>^fr*-- 
BDtiona,    l.a.,    that  avidanca   of   both   diractor/of f icar  -.^^^— 

caneributsry   nagliganca   and   ragulatary   contributory   naglilganca   ia 
officially  aliainatsd   froa  tha   caaa,    wa  hava  approxiaataly  ai  60% 
chanca  of  proving  that   auditors  ara  aora  than  half   raapcnsiMa 
for  tha   loaa  which  undarliaa  this   action. 

Trsat   cannot  b«  hald  raaponsibla   for   loss   incurrad  prior  ta   its 
Invoivaaant  with  Madison,    rurthar,    rroat  cannot  ba  hald   liabla 
far   Ibas  raciclaaaly   Incurrad  by  Madison  aftar   it  was   notif lad 
t.':at   t^a   audita  wars   flavad.    Xaap ing  thasa  paraaatars    in  ai.nd.    w« 
t«li«v«\  that   ou?  dasAoa  window  runs    froa  JuJrV   II,    19t5    to  July 
11,    ISStfv  Tha   firat   of   thasa  datas    raflacta   tna  poinc   az  wnic.i 

Tha   saccnd  raflacta   tha  point  at  which  tha  board  was   notifiad  ci 
potantial  flaws   in  froat's   conclusions  througn  racaipt  of   tha 
rHUB    19«<   azaaination   and^propoaad   Caasa   and   Daaist  Ordar. 

During  this  pariod,    principal   advancas  wara  aada  which  have 
~  ganaratad  approziaataly   JT,  000, 000    in   loas^ 


^\.  r^-nanciil    XnaW^ia    of   T>T~cQaad  Sattlta^nt 

Tha    $T,.000,000   policy   Issuad  by   CS7    is  our  racovary   sour.ca.*   T^a 

following  calculations   translata   tha   abova  dlseussion   Intc 
nuaaricai  tar^s. 


I'   froat   la  a  saall   flra  with   alaost  Insignificant  raacurcaa. 
Absorbing  tha   inauranca  policy's   550,000  daductibla  wii¥"Si    itj 
contribution   to   tha   aattlaaant. 

!  \      ■■ 

\       \ 
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M*aoruxlua  taXr.    Jacob*   ind   Kr .    Ro«ll«      ~^-- 

Pmqm    4 

/ 

rirat   *c«n*rloi 

/ 
.'70       (clanca    of   grovin*!— *udi*-failux«) 
X.40       (chanca  ^o^provlng    cauaation^r- cyldanc*    of 

dir«ct3r/.^;ic«r    contrlbutcry    n»qliq«ncr-4.i    adaiiilbl*) 
-        .28  X  \, 

.'  /  ■  -  . 

.28    X    53,000,000    (ln«uranc«    pclitr/)    -   5840,000      •  \ 

/  ,  \ 

S«C3nd    Bcaaaria:  , 

.70         (chanca    of    provtnq    audit    fallur*) 
/X.60         (c.lanca    of    proving    causation    If   •vidanca    of    dirtctor 
,'  (    offlcar    contributory   nagilganca    la    not    adaiaaibla) 

-:    .*2  i 

I  ;       ; 

;      .42    X   53,000,000    (ixiauranc*   policy)    •   31,260,000  !         i 

'  '        J 

T^a   di^^aranca   batvaan   calculations   for  t^a   tvo   acanarioa 
($1,260,000    -    840,000)    -      9420,000. 

5420,000 
X  .50    (ciianca   of   axcludlng  avidanca   of  diracotr/of ricar 

contributory  na^gllganca   by  winnl.'vg   panding 
action)  / 

-    5210,000 

laprovi.ig  5840,000,    our  causation  worst  casa ,.s:canario,    by 
v21^>,CCC  t=   rai.*rt   our   siar.ca- of   vinrii.>i- tia  p«r.<li.".c   avlds.rtliry 
sctlor    l*a"ss   •!■  viti   h   ••trla«*nt   floura   of   51.050,000^ 

Hcwavar,"  bacaosa   t^i*   judqa    is   bahind  sc^adula,    ha  say  pcat^ona 
our   trial.    T^a   trial   of   a  casa   of   t^iis   coaplaxity  will   taJca 
approxixataly   a  Bont^.    A  tfont^  bloc^   of   court   tlaa   is   not    IDcaly 
to    baccaa  availabla  until   tiia   fall   of    1991.    IZ   tlaa    is   allottad. 
lor    t^ia   trial    itaalf,    jury   dalibaration,    poat    judgaaant  actions, 
xnd   ^^iM   court's   flAsl  ruliJtq,    it   bacoaaa   apparent   t^iat   if   tna 
trial    is  not  h«ld   la  lUrch   of    1590,    va  will^aot   racalvad  tia 
proca*ds  of   a   jodrjaaant   for   six  Bont^  to  a  ya«7.        N 

T^a    praaaot  vmlua   of    our   51,030,000    sattlaaant    flgura   racalvad    i.-i 
six   Bcflt^    is    91,014,300.    T^a   praaant  valua   of    our   51,0!O;OOO 
sattla«ant. flgura  racaivad    in  ona  yaar   Is   5981,308.    TSa   currant 
$1,023,000   o^lar   axcaads   bot^l. 

To   d»ta,    via.  hav*   incurrad   approxlmataly  5150,000    In   lagRou^aa 
and   540,000    In   axpart   faaa.    final   praparatlon  and   trial  of   this 
aattar    is   liXaly  to  add  al»ut   575,000   In   la<jal    faaa   and   510,000 
in   aocpart   faaa  to   our  coat.    Accaptlng  tSa  carriar's  of  far  would 

j  'x^       '\  /    AB04  0  3  I 
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Muiorandua   ta  Hr.    Jacob*  and  Hr.    Ro«ll« 
P»q«   7 

tn«r«fcra    anafcl*    us    to    lav*    sa«,00O. 


Csnslualcn 

Tor    t.la    f3r«qoln<7    raaaona,    I    r«coKa«nd    t.*iac    w*   ••ctia    tnia    aatta: 
by    accapring   t_i«   carriar't    51,025,000    ofrar. 


CONCUR: 


^j^i:£:jJJ\^ 


Jctin/,a««cy  -^ 

A^a^tint  &«n«ral   CounjaJ 
Laq»l   Division 


G^raid  Jafcofta  '      ^. 

Special  Cauna«l   to  tis«  RTC 
L*<;al  Division 


-Q^----" 


^icsa«i  Xar-ruiaili     ^ 
•'Rational   Dincsor,    RTC-Cantra; 


•         .1      / 

EM 


Wllliaji   Ro«lla  ,  / 

D«out7    £s«cutiva   Oiracior  - 
RTC       ^ 


\ 


\ 
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CONFIDENTIAL 


;i      (a)   Were  YOU  billing  partner  for  matters  nos .  1  through  4, 
:i  all  of  which  were  opened  in  1985?   [Matters  nos.  l  through  4 
j  were  "Stock  Offering, "  "Limited  Partnership, "  "Bibler"  and 
i'  "General .  "] 
i! 
il      Yes. 

|1      (b)   Was  Webster  Hubbell  the  billing  partner  for  MADISON 
!' GUARANTY  matter  no.  5,  entitled  "I.D.C.,"  which  was  opened  on  or 
j  I  about  August  2,  1985? 

,}      No,  based  on  the  time  records,  I  believe  that  I  was. 

'!      (c)   If  so,  why  was  Webster  Hubbell,  rather  than  YOU,  the 
"billing  partner  for  matter  no.  5? 

!l      Please  see  my  response  to  No.  62(b),  su^ra. 

i 

:.      Interrogatory  No.  63:   Identify  the  lawyers  at  the  Rose  Law 

■j  Firm  who  had  responsibility  for  obtaining  Madison  Guaranty 

;l  matter  no.  5  ("I.D.C.")  for  the  Rose  Law  Firm.   If  the  matter 

'[   came  to  the  Rose  Law  Firm  without  any  solicitation  on  the  part 

l'  of  the  Rose  Law  Firm,  identify  the  lawyer  cr  lawyers  at  the  Rose 

:,  Law  Firm  to  whom  the  matter  was  referred  by  the  client  or 

',  clients,  and  identified  with  resoect  to  MADISON  GUARANTY  matter 


j       I  do  not  recall  how  or  why  the  Rose  Law  Firm  was  asked  to 
•|  give  legal  advice  concerning  IDC,  or  whc  was  responsible  for 
i|this. 

1 1      Interrogatory  No.  64:   DESCRIBE  the  work  YOU  performed  with 
[i  respect  to  MADISON  GUARANTY  matter  No.  5. 

jl      I  remember  almost  nothing  about  this  work,  but  after 

ii 

ij  reviewing  certain  memoranda  prepared  by  Rose  Law  Firm  lawyer 

Il  Rick  Donovan  and  copies  of  the  Rose  Law  Firm  billmc  records  for 

i]  the  Madison  Guaranty  matter  (which  have  been  furnished  to  the 

|l  RTC)  ,  I  believe  that  the  work  I  did  on  this  matter  consisted 

i primarily  of  supervising  research  concerning  legal  issues,  such 

il  12 
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CONFIDENTIAL 
as  whether  it  would  be  legal  to  open  a  tasting  room  for  a 
proposed  brewery,  in  light  of  the  fact  that  the  land  was, 
arguably,  located  in  what  had  once  been  a  "dry"  township,  and 
other  questions  relating  to  the  provision  of  water  and  sewer 
service  by  a  utility  which  was  located  within  the  IDC  PROPERTY. 
I  believe  that,  based  upon  my  time  records,  I  conferred  with 
Seth  Ward  on  several  occasions,  and  I  believe  that  I  would  have 
ii  discussed  the  legal  research  the  firm  was  conductmc,  but  I  have 
I  no  recollection  of  the  content  of  these  conversations.   Also,  as 
j  previously  indicated,  I  believe  that  I  had  some  limited 
I  involvement  with  an  option  agreement  between  Mr.  Ward  and 
Madison  Financial  (which  appears  to  have  been  billed  as  a 
"General"  rather  than  an  "IIC"  matter^   although  I  ha-'e  nc 
race cCtj.oi.i  ui  uhac  project. 


Znterrocator^/  Nc  _  ^E  :   DESCRIBE  the  work  Webster  Hubbell 
I  oerfcrmed  wi-h  resoecz  tc  MADISON  GUARANTY  matter  no.  5. 


II 


I  do  not  know  what  work,  if  any,  Webster  Hubbell  performed 
with  respect  to  the  IDC  matter.   According  to  the  billing 
records,  copies  of  which  my  counsel  have  furnished  to  the  RTC, 
he  does  not  appear  to  have  billed  any  time  to  the  matter. 

Interrocatcrv  Nc .  66:   DESCRIBE  the  work  Thomas  P.  Thrash 
performed  with  respect  to  MADISON  GUARANTY  matter  no.  5. 

I  have  no  recollection  of  what  work  Mr.  Thrash  did,  but  the 

billing  records  my  counsel  have  furnished  to  the  RTC  show  that 

he  billed  time  for  some  real  estate  work  on  the  IDC  matter. 
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Report  Reveals 
Rose  Firm  Role 
In  Land  Deal 

Mrs.  Clinton  a  Partner 
At  Time  of  Legal  Work 


By  Susan  Schmidt 
and  Sharon  LaFraniere 

The  Rose  Law  Firm  did  the  legal 
work  on  a  1985  land  deal  for  Madi- 
son Guaranty'  Savings  &  Loan  that 
involved  "fictiuous"  transactions  and 
led  to  losses  large  enough  to  bank- 
iMpt  the  S&L,  the  inspector  general 
of  the  Resolution  Trust  Corp.  re- 
ported yesterday. 

The  deal,  which  involved  several 
prominent  Arkansans,  mcluding  the 
current  governor,  was  crJDctzed  as 
early  as  1986  by  bank  examiners 
who  said  Madison  rebed  on  a  straw 
buyer  to  purchase  the  land.  But  it 
was  not  previously  known  that  the 
Little  Rock  firm  in  which  first  lady 
Hillary  Rodham  Clinton  was  then  a 
partner  worked  on  the  legal  issues 
surroundmg  the  l.lOO-aae  industri- 
al and  trailer  park  development. 

Hillary  Clinton  was  one  of  11 
Rose  lawyers  who  worked  on  the 
project  known  as  Castle  Grande,  but 
the  exact  nature  of  her  role  is  not 
entirely  clear  from  the  summary  of 
the  RTC  report. 

According  to  RTC  inspector  gen- 
era] Jack  Adair,  the  Rose  firm  repre- 
sented Madison  in  the  purchase  of 
the  land  m  1985  and  in  sute  regula- 
tory- issues  involving  a  water  and 
sewer  system  and  a  brewery  that 
.  was  to  be  built  on  the  site.  The  sum- 
!   mary  did  not  say  whether  Rose  law- 

vers  were  aware  of  the  phony  nature  of  the 
bnd  transactions. 

'  However.  Adair  strongly  cnticued  Rose 
for  failing  to  disclose  its  mvolvement  in  the 
project  as  well  as  other  work  it  did  for  Madi- 
son when  the  RTC  hired  the  firm  after  the 
thrift  failed  to  pursue  and  settle  a  legal  case 
igamst  Madison's  accountants. 
;  The  firm  had  many  other  undisclosed  con- 
flicts of  interest  in  government  work  it  did 
arising  out  of  S&L  failures,  the  report  s.-"-' 
Rose  had  conflicts  oi  interest  in  six  of  16  cas- 
es the  government  hired  it  to  pursue  be- 
tween 1989  and  1994.  as  well  as  in  two  oth- 
er cases  involving  the  RTC  ui  which  Rose 
represented  another  party,  the  inspector 
general  said. 


The  RTC  report  was  the  third  time  in  less 
(han  two  months  the  Rose  Law  Fmn  has 
heen  cnnazed  for  the  way  it  handled  its 
work  for  federal  agencies  mvotved  in  clean- 
ing up  the  S&L  cnsis.  In  June  an  RTC  audit 
questioned  $446,000  of  Rose's  RTC  biUs,  a^ 
aiost  a  third  of  what  the  firm  was  paid.  On 
Monday,  the  Federal  Deposit  Insurance 
Corp.  cnticized  the  fum  for  numerous  con- 
fbcts  of  interest  m  its  government  work. 
:  The  mspector  general's  office  forwarded 
the  report  and  recommendanons  to  agency 
Bead  Jack  Ryan  yesterday.  Officials  m 
Adair's  office  declined  to  say  what  action 
rtiey  recommended:  the  RTC  has  been 
weighing  whether  to  bring  a  civil  claim 
igainst  the  firm.  ' 

•  In  addition,  the  inspector  general  s  fmo- 
igs  have  been  turned  over  to  Whitewater 
mdependent  counsel  Kenneth  W.  Starr,  who 

is  conducting  a  criminal  mvestigation.  Law 
firms  that  do  work  for  the  government  are 
required  to  certify  in  writing  whether  they 
have  any  oonflictmg  legal  engagements.  The 
deliberate  failure  to  disclose  that  mf  ormatiOD 
is  a  dime. 

Hillary  Clinton  was  the  billing  partner  on 
work  the  firm  did  for  Madison  in  the  jnkJ- 
1980s.  After  the  S4L  fafled,  her  onetime 
partner,  Webster  L.  HubbeU.  won  the  RTC's 
business  in  pursuing  Madison's  accountants. 
HubbeU  has  smce  pleaded  guilty  to  defraud- 
ing the  firm  and  his  cbents,  mcluding  the 
RTC  and  FDIC,  and  reports  to  prison  next 
week. 

An  attorney  representing  the  Rose  firm, 
Alden  Atkms,  blamed  HubbeU  yesterday  for 
failing  to  tell  the  RTC  of  Rose's  work  for 
MadisoD.  "The  allegedly  false  statemenu  are 
almost  entirely  by  HubbeU.  they  are  aU  by 
HubbeU,"  Atkms  said. 

He  said  that  despite  the  lack  of  disdosure. 
the  RTC  auditors  were  wrong  in  concluding 
the  firm's  past  work  should  have  barred 
them  from  working  for  the  federal  agency. 
'The  clods  who  were  domg  the  mvestigation 
had  no  idea  of  what  they  were  looking  for," 
he  said.  They  had  no  idea  of  the  rules  of  eth- 
ics." 

Atkms  said  HiUary  Clmton's  work  on  Cas- 
tle Grande  was  Umited  to  regulatory  ques- 
tions. "She  didn't  handle  the  closmg  or  sale 
of  the  property,"  he  said.  "A  lot  of  the  work 
did  not  go  through  her." 

Rose's  work  is  bkely  to  be  exanuned  m 
heanngs  that  the  House  Bankmg  Committee 
wiU  conduct  on  Whitewater  starting  Monday. 
The  panel  also  plahs  to  hear  testimony  about 
how  the  Madison  S&L  was  run,  and  about  its 
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ties  to  the  Whitewater  real  estate  venture 
co-owned  by  President  Clinton  and  Hillary 
Clinton  and  Madison  owner  James  B. 
McOougal  and  his  ex-wife.  Susan- McDougaL 
Lawyers  for  the  Clintoot  had  no  immedi- ' 
ate  conunent  oo  the  47-(age  report.jrhjch  is 
a  summary  d  a  huge  document  that  has  not 
beeo  released.  But  the  Wbte  Mouse  made 
available  wntten  responses  from  the  presi- 
dent and  his  wife  to  a  senes  at  quesaons 
from  the  RTC  in  May  that  covered  a  range 


"She  didn't  handle  the 
closing  or  sale  of  the 
property,"  Alden  Atkins, 
an  attorney  for  the  Rose 
Law  Firm,  said  of 
Hillary  Rodham  Qinton. 
"A  lot  of  the  work  did 
not  go  through  her. " 

oi  Whitewater  issues,  inauaing  Uie  Rose 
Law  Finn's  work  for  Madison. 

The  first  lady  was  not  asked  speaiicaily 
about  Castle  Grande  in  the  interrogatones, 
but  she  generally  described  her  work  at  the 
Rose  firm  for  Madison  as  very  limited. 

The  Castle  Grande  property  was  one  of 
Madison's  biggest  and  most  criticized  real 
estate  deals.  The  S&L  .was  barred  by  state 


reguianon  from  purchasing  the  entire  1,100- 
acre  property  outright  for  development,  so 
McOougai  got  one  of  his  empkiyees,  Seth 
Ward — Hubbell's  father-in-law — to  buy 
some  of  the  property  in  his  own  nune,  with 
Madison  providing  a  loan  for  the  entire 
amount  and  promising  Ward  hundreds  of 
thousands  of  doQan  m  commasoo  for  his  . 
trouble  as  the  property  wis  sold  off.  Under 
the  terms  of  the  loan.  Madison  amkl  not  sue 
Ward  if  he  failed  to  repay  the  loan. 

Rose  lawyers  prepared  purchase  agree- 
ments md  attended  the  closing  as  counsel 
for  the  purchasers. 

The  Castle  Grande  transactions  violated 
federal  regulaoons.  Adair,  the  RTC  inspec- 
tor general,  said,  because  they  were  done 
without  adequate  appraisals  and  without  the 
pemussioo  of  federal  regulators  who  were 
trying  to  rem  in  the  free-wheeling  savings 
and  loan. 

If  Madison  had  accurately  related  the  loss- 
es related  to  the  Castle  Grande  develop- 
ment, the  SAL  woukJ  have  been  considered 
insolvent,  bank  examiners  found  when  they 
descended  on  the  thnft  in  the  spring  of 
1986.  Federal  regulators  demanded  McDou- 
gai's  ouster  in  mid-July,  and  Hillary  Clinton 
terminated  Rose's  retainer  arranijement 
ivith  Maoison  ttiree  days  later. 

The  inspector  general  was  particularly 
critical  of  the  Rose  Law  Firm's  work  on  Cas- 
tle Grande  because  its  lawyers  knew  the 
thnit  was  already  in  financial  trouble. 

"At  the  time  it  assisted  Madison  Guaranty 
with  the  Castle  Grande  deal.  Rose  Law  Firm 
was  aware  of  regulatory  concerns  about  the 
soundness  of  the  insbtution,  particularly  its 
net  worth,  through  its  representation  of 


Madison  Guaranty  on  applications  with  the 
Arkansas  Secunues  Department  to  iuue 
preferred  stock  and  to  commence  bro- 
ker/dealer operaQons,'  the  summarr  report 
said. 

Rose's  work  on  the  stock  plan  is  another 
of  the  undisckised  conflicts  ated  by  the  in- 
spector generaL  The  struggling  S&L  wnted 
approval  to  raise  more  capital  by  selling 
stock.  As  part  of  that  effort.  Rose  presented 
statements  prepared  by  the  accounting  finn 
of  Frost  it  Co. — the  organizatioa  it  later 
sued  for  the  RTC — showmg  that  .Madtsoo 
was  ui  good  financial  shape,  aitfaoagb  the 
thrift  was  actuaUy  close  to  uisohrency,  anoth- 
er govenunent  audit  showed. 

When  the  prospect  of  Madison  woric  on 
the  stock  deal  came  up,  HiDary  Clinton  and 
in  response  to  RTC  questions,  she  helped 
her  firm  work  out  an  arrangement  to  assure 
it  would  be  paid.  But  she  said,  '^  was  not  "in 
charge'  of  the  Rose  Law  Firm's  worlr.far 
Madison  m  1985-86,  although  I  was  the  bill- 
ing parQier." 

Instead,  she  said.  Richard  Massey,  a  Rose 
lawyer  who  speoalized  m  securities,  repre- 
sented Madison  on  the  !tock  issue  before  the 
Arkansas  slate  securities  board. 

1  was  not  involved  in  the  day  to  day 
.vork,"  Clinton  said.  As  far  as  she  knows,  ahe 
said,  her  name  appears  only  three  times  'ai 
the  many  documents  exchanged  by  Rose  and 
the  state  regulators." 

Hillary  Clintoo  billed  Madison  $4,172  ibr 
work  on  Castie  Grande  and  the  stock  propos- 
al, according  to  documents  released  yester- 
day. 
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WEDNESDAY,  FEBRUARY  7,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:12  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Mr.  Hubbell. 
[Witness  sworn  in.] 

SWORN  TESTIMONY  OF  WEBSTER  L.  HUBBELL 

FORMER  ASSOCIATE  ATTORNEY  GENERAL 

U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Hubbell.  I  do  promise. 

The  Chairman.  I  think  I  will,  just  for  the  purposes  of  the  record, 
indicate  that  Mr.  Hubbell  is  accompanied  by  his  attorney;  is  that 
correct? 

Mr.  Hubbell.  Yes,  Senator.  This  is  John  Nields  with  the  firm  of 
Howrey  &  Simon. 

The  Chairman.  Mr.  Hubbell,  do  you  have  any  statement  that  you 
would  like  to  give? 

Mr.  Hubbell.  No,  Senator. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Hubbell,  back  in  1985  and  1986,  you  had  a 
number  of  conversations  with  your  father-in-law,  Seth  Ward,  about 
his  work  and  his  dealings  with  Mr.  McDougal  in  the  transactions 
that  he  was  engaged  in  with  Mr.  McDougal;  isn't  that  correct? 

Mr.  Hubbell.  That  is  correct. 

Mr.  Chertoff.  You  talked  to  him  about  the  transactions  before 
he  started  to  engage  in  them? 

Mr.  Hubbell.  I  knew  that  he  had  gone  to  work  for  Madison  and 
I  knew  that  he  was  looking  at  various  projects  for  Madison,  and  I 
knew  one  of  them  was  the  IDC  property,  yes. 

Mr.  Chertoff.  You  knew  that  he  was,  in  fact,  going  to  take  part 
of  the  property  in  his  own  name  and  hold  it  on  behalf  of  Madison? 

Mr.  Hubbell.  I  don't  beUeve  that  I  knew  that  before  the  fact, 
Mr.  Chertoff. 
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Mr.  Chertoff.  Did  you  know  it  after  the  fact? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  You  knew  it  from  Mr.  Ward? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  When  did  Mr.  Ward  tell  you  about  it? 

Mr.  HuBBELL.  Sometime  after  the  transaction  closed. 

Mr.  Chertoff.  Would  that  be  within  a  couple  of  weeks? 

Mr.  HuBBELL.  I'm  sure  it  was. 

Mr.  Chertoff.  You  understood  that  the  reason  Mr.  Ward  took 
the  property  in  his  own  name  and  held  it  in  his  name  on  behalf 
of  Madison  was  because  Madison  had  legal  limits  on  the  amount 
of  property  it  could  own  directly;  right? 

Mr.  HUBBELL.  I  am  not  sure  that  I  knew  as  a  lawyer.  I  knew  one 
of  the  reasons  that  was  given  was  that  there  were  limits  on  the 
amount  of  property  the  holding  company — not  the  holding  com- 
pany, but  its  real  estate  subsidiary  could  hold. 

Mr.  Chertoff.  So  in  order  to  avoid  that  limit,  Mr.  Ward  held 
some  of  the  property  in  his  own  name;  right? 

Mr.  HuBBELL.  They  structured  the  transaction  that  way,  yes. 

Mr.  Chertoff.  That  was  designed  to  evade  a  regulatory  limita- 
tion; right? 

Mr.  HuBBELL.  I  do  not  know  what  it  was  designed  to  do,  Mr. 
Chertoff. 

Mr.  Chertoff.  You  knew  it  had  the  effect  of  evading  a  regu- 
latory limitation? 

Mr.  HuBBELL.  I  don't  know  that  one  way  or  the  other. 

Mr.  Chertoff.  Let  me  go  to  your  telephone  interview  this  past 
December  with,  I  guess,  it  was  representatives  of  the  RTC.  I  think 
we  are  going  to  put  it  in  front  of  you  right  now.  It  is  Senate  22409, 
page  22  of  the  transcript  of  this  interview.  Actually,  we  are  going 
back  to  the  bottom  of  page  21,  the  question  was: 

Question:  At  this  time,  September  1985,  what  was  your  understanding,  if  any, 
with  respect  to  the  reasons  why  Madison  was  not  going  to  buy  the  entire  property 
itself? 

Answer:  My  understanding  was  based  on  what  Mr.  Ward  told  me,  that  maybe 
whoever  closed  the  loan  was — was  that  Madison  had  limits  on  what  it  could  own 
in  its  own  name,  and  so  Mr.  Ward  was  going  to  own  part  of  it  until  it  could  be  sold. 

Is  that  correct? 

Mr.  HuBBELL.  That  is  correct. 

Mr.  Chertoff.  That  was  your  sworn  testimony  back  in  Decem- 
ber; is  that  right? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Chertoff.  Would  you  agree  with  me  that  during  this  period 
of  time,  1985  to  1986,  Mr.  Ward  spoke  to  you  about  his  deals  with 
Madison  all  the  time? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  I  mean,  you  basically  could  not  get  him  to  stop 
talking  about  it;  is  that  right? 

Mr.  HuBBELL.  Mr.  Ward  talked  about  business  quite  often,  yes. 

Mr.  Chertoff.  And  even  if  you  were  socializing,  he  was  talking 
about  business? 

Mr.  HuBBELL.  That's  correct. 
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Mr.  Chertoff.  Did  he  tell  you  that  Mrs.  Clinton  had  been  in- 
volved in  drafting  the  option  on  about  22  acres  of  land  in  Castle 
Grande  known  as  Holman  Acres? 

Mr.  HUBBELL.  Mr.  Chertoff,  I  don't  remember  him  telling  me 
that.  It's  certainly  possible  that  I  knew  it  back  in  1986. 

Mr.  Chertoff.  Did  Mrs.  Clinton  tell  you  about  it? 

Mr.  HUBBELL.  Not  that  I  recall,  but  it's  certainly  possible. 

Mr.  Chertoff.  Did  you  used  to  give  Mr.  Ward  legal  help  in  some 
of  his  transactions  as  a  relative? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Did  you  ever  get  asked  to  help  him  with  respect 
to  the  option? 

Mr.  HuBBELL.  I  don't  remember.  I  don't  believe  so,  but  I  don't  re- 
member. 

Mr.  Chertoff.  I  take  it  you  know  now,  based  on  records  that 
have  recently  been  discovered,  you  have  been  made  aware  of  the 
fact  that  Mrs.  Clinton  did,  in  fact,  do  work  -in  preparation  of  the 
option  for  Holman  Acres.  You  know  that  now;  right? 

Mr.  HuBBELL.  I  know  that  she  prepared  an  option  on  22  acres. 
If  that's  Holman  Acres,  that's  fine. 

Mr.  Chertoff.  You  can't  tell  us  whether  you  knew  that  back  in 
1986? 

Mr.  HuBBELL.  No,  I  cannot. 

Mr.  Chertoff.  Can  you  help  us  to  understand  why  it  was  that 
Mr.  Ward  would  have  gone  to  Mrs.  Clinton  to  help  him  draft  an 
option  rather  than  to  you? 

Mr.  HuBBELL.  She  was  representing  Madison. 

Mr.  Chertoff.  Who  was  representing  Ward  with  respect  to  the 
option? 

Mr.  HuBBELL.  Mrs.  Clinton. 

Mr.  Chertoff.  So  Mrs.  Clinton  was  representing  both  Madison 
and  Ward? 

Mr.  HUBBELL.  That's  my  understanding. 

Mr.  Chertoff.  Your  understanding 

Mr.  HuBBELL.  Let  me  go  back.  I  am  not  sure  I  even  know  about 
the  option.  I  mean,  I  knew  there  were  discussions  of  options,  but 
I  am  not  sure  I  knew  that  Mrs.  Clinton  prepared  it.  The  way  it  ap- 
pears to  me  is  that,  like  the  initial  transaction,  the  firm  was  rep- 
resenting both  Mr.  Ward  and  Madison.  I  don't  know  that,  but 
that's  the  way  it  appears  from  what  I  have  seen  in  the  newspaper. 

Mr.  Chertoff.  You  understood  at  the  time,  back  in  1985,  that 
in  fact  the  firm  was,  at  least  in  the  initial  stages  of  the  IDC  pur- 
chase, representing  Madison  and  Ward  and  Madison  Financial? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  So  all  three  of  these  supposedly  distinct  parties, 
Madison  Financial,  which  bought  part  of  the  property,  Seth  Ward, 
which  bought  the  other  part  on  behalf  of  Madison  Financial,  and 
Madison  Guaranty,  which  did  the  financing,  all  three  were  rep- 
resented by  one  firm? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  It's  your  understanding  that  throughout  the  work 
that  was  done  involving  this  piece  of  property  known  as  IDC,  it 
was  the  Rose  Law  Firm  that  represented  Ward  in  anything  that  he 
needed  representation  in? 
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Mr.  HUBBELL.  I  don't  know,  that,  and  the  reason  I  am  hesitant 
to  say  that,  Mike,  and  I  am  really  not  sure  it  is  relevant  to  the  in- 
quiry, is  because  when  the  property  was  sold,  for  example,  to  Sen- 
ator Fulbright  or  Governor  Tucker,  my  understanding  was  that  the 
Mitchell  Firm  represented  everybody  who  was  involved  in  those 
transactions.  I  may  be  wrong,  that  was  just  my  understanding.  So, 
technically,  they  were  representing  Mr.  Ward  in  those  transactions 
as  well. 

Mr.  Chertoff.  What  about  in  the  transactions  where  Mr.  Ward 
was  engaging  in  transactions  with  Madison?  Who  was  representing 
the  parties  in  that? 

Mr.  HuBBELL.  You'll  have  to  give  me  an  example. 

Mr.  Chertoff.  In  the  initial  purchase 

Mr.  HUBBELL.  In  the  initial  purchase,  the  Rose  Firm  handled  the 
closing,  yes. 

Mr.  Chertoff.  And  handled  it  on  behalf  of  Ward  and  Madison 
and  Madison  Savings  &  Loan;  right? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  In  the  preparation  of  the  paperwork  between 
Ward  and  McDougal,  have  you  seen  a  letter  dated  September  24th 
that  reflects  an  agreement  between  Ward  and  Madison? 

Mr.  Hubbell.  That's  correct,  I  have. 

Mr.  Chertoff.  Was  that  tj^jed  by  your  secretary? 

Mr.  Hubbell.  I  don't  know. 

Mr.  Chertoff.  I  am  going  to  read  to  you  from  a  deposition  of 
Alston  Jennings  taken  just  yesterday.  Do  you  know  who  Alston 
Jennings  is? 

Mr.  Hubbell.  I  sure  do. 

Mr.  Chertoff.  He  is  a  senior  partner  at  Wright,  Lindsey  &  Jen- 
nings? 

Mr.  Hubbell.  One  of  the  best  trial  lawyers  I  know. 

Mr.  Chertoff.  You  have  no  reason  to  doubt  the  accuracy  of  his 
testimony,  do  you? 

Mr.  Hubbell.  No,  I  do  not. 

Mr.  Chertoff.  I  want  to  indicate  to  you  at  page  123 — let's  see 
if  we  can  get  it  up  to  you. 

Mr.  Ben-Veniste.  This  is  Mr.  Jennings'  testimony. 

Mr.  Chertoff.  This  is  Mr.  Jennings'  testimony,  page  123,  line  5. 

Mr.  Ben-Veniste.  I  don't  know  that  this  witness  has  ever  seen 
this  testimony. 

Mr.  Chertoff.  All  right.  If  we  don't  have  extra  copies — it  just 
came  hot  off  the  press — ^I  will  read  it  to  you.  Starting  at  line  5: 

Question:  And  Mr.  Ward  was  familiar  with  the  preparation  of  all  three,  so  if  law- 
yers were  involved,  he  would  have  been  aware  of  that? 

Answer:  Absolutely. 

Question:  And  I  think  this  is  clear,  but  Mr.  Ward  never  indicated  to  you  that  Mr. 
Hubbell  assisted  him  in  the  preparation  of  those  letter  agreements? 

Answer:  He  indicated  to  me  that  Mr.  Hubbell's  secretary  typed,  I  think,  just  one 
of  the  agreements. 

Question:  And  do  you  recall  which  one  that  was? 

Answer:  1  think  it  was  the  third  one  or  the  one  that  included  the  Holman  Acres. 

Do  you  remember  having  a  discussion  or  seeing  a  document  re- 
lating to  this  piece  of  property  that  your  secretary  typed? 

Mr.  Hubbell.  I  remember  that  Mr.  Ward  would  come  to  my  of- 
fice and,  on  occasion,  ask  my  secretary  to  type  letters  that  he  had 
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handwritten  or  that  had  been  drafted  somewhere  else.  I  don't  know 
with  this  particular  letter  that  you're  talking  about,  whether  he  did 
or  didn't.  I  think  I've  testified  before  that  it's  certainly  possible. 

Mr.  Chertoff.  In  fact,  would  you  agree  with  me  that  typically 
when  he  brought  a  document  in  to  have  your  secretary  type,  she 
would  bring  it  in  and  you  would  be  sitting  there  with  Mr.  Ward 
and  she  would  show  it  to  both  of  you? 

Mr.  HUBBELL.  My  recollection  was  that  he  would  give  it  to  her 
or  he  would  be  sitting  in  an  office  and  say  do  you  mind  if  Martha 
or  Debbie  types  this,  and  one  or  the  other  would  come  in  and  we 
would  hand  it  to  her,  yes. 

Mr.  Chertoff.  You  would  likely  have  seen  a  document  after  it 
was  typed;  right? 

Mr.  Hubbell.  Likely,  yes. 

Mr.  Chertoff.  Now  is  Mr.  Ward  a  lawyer  by  training? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  So  I  take  it  he  is  not  in  a  position  to  do  legal 
drafting  on  the  specifics  of  property  agreements  that  set  forth 
metes  and  bounds  and  all  the  technical  lawyer  stuff  that  you  get 
in  real  property  documents;  is  that  right? 

Mr.  Hubbell.  Well,  no,  I  don't  agree  with  that,  not  as  a  lawyer, 
but  certainly  he's  capable  of  doing  that  because  he  has  a  brokerage 
license.  They're  trained  to  do  that. 

Mr.  Chertoff.  You  think  he  was  capable  of  preparing  and  draft- 
ing legal  documents  that  set  forth  transfers  of  land? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Did  he  used  to  consult  with  you  about  some  of 
his  real  estate  issues? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Was  there  any  other  lawyer  you  dealt  with  on 
real  estate  issues? 

Mr.  Hubbell.  I  am  thinking  for  a  minute.  Mr.  Ward  used  lots 
of  lawyers.  Other  than  I  assume  you  are  sajdng  lawyers  within  the 
firm? 

Mr.  Chertoff.  Within  the  Rose  Law  Firm,  yes. 

Mr.  Hubbell.  Other  than  lawyers  within  the  firm? 

Mr.  Chertoff.  Yes,  other  than  lawyers  within  the  Rose  Law 
Firm. 

Mr.  Hubbell.  I  believe  I  would  be  the  only  one  that  I  can  recall, 
except  when  I  first  started  practicing. 

Mr.  Chertoff.  I'm  sorry,  I  didn't  get  the  last  part  of  that. 

Mr.  Hubbell.  Except  when  I  first  started  practicing.  He  used  an- 
other law  firm  when  I  first  joined  the  Rose  Law  Firm. 

Mr.  Chertoff.  Once  you  got  underway  with  your  practice,  he 
used  the  Rose  Law  Firm? 

Mr.  Hubbell.  Most  of  the  time,  Mr.  Chertoff.  On  occasion,  he 
would  use  other  lawyers. 

Mr.  Chertoff.  Now  can  you  search  your  memory  from  all  the 
conversations  you  had  with  Mr.  Ward  back  in  1985  and  1986  in 
which  he  was  constantly  talking  about  his  business  and  tell  us  why 
it  is  that  Mr.  Ward  went  to  Mrs.  Clinton  to  prepare  the  option  on 
this  property? 

Mr.  Hubbell.  I  don't  recall  that  he  did  go  to  Mrs.  Clinton,  but 
I've  seen  records  that  he  did.  It  doesn't  surprise  me  that  he  went 
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to  Mrs.  Clinton.  He  was  aware  that  Mrs.  Clinton  and  the  firm  was 
on  retainer  and  that  she  was  doing  work  for  Madison,  and  he  used 
Mrs.  Clinton — let  me  go  back.  He  did  a  lot  of  legal  work  with  Mrs. 
Clinton  on  other  issues  and,  therefore,  it  doesn't  surprise  me. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  kind  of  trans- 
actional work  was  not  her  specialty? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  Now  when  you  were  talking  to  the  FDIC,  later 
the  RTC,  about  taking  on  the  matter  of  representing  them  in  their 
lawsuit  against  the  Frost  accountants,  who  had  been  the  account- 
ants for  Madison  back  in  the  mid-1980's,  there  came  a  time  when 
you  had  discussion  with  Ms.  Breslaw  concerning  Seth  Ward;  isn't 
that  correct? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Did  you  indicate  to  Ms.  Breslaw  that  your  rela- 
tionship with  your  father-in-law,  Mr.  Ward,  was  not  a  close  one? 

Mr.  HuBBELL.  Not  that  I  know  of. 

Mr.  Chertoff.  I  am  going  to  read  to  you  from  her  sworn  testi- 
mony before  the  House  of  Representatives,  which  we'll  give  to  you. 
It's  pages  200  and  201.  This  is  the  testimony  of  April  Breslaw,  who 
is  the  FDIC  attorney,  and  it  regards  her  conversation  with  you  con- 
cerning the  Seth  Ward  relationship. 

Now,  you  do  remember  there  came  a  time  that  Ms.  Breslaw  con- 
tacted you  because  she  had  learned  after  the  firm  was  retained 
that  Seth  Ward  was  your  father-in-law.  You  remember  the  fact 
that  you  had  a  conversation  with  her? 

Mr.  HUBBELL.  Yes,  I  remember  having  more  than  one,  yes. 

Mr.  Chertoff.  I  want  to  read  to  you  from  line  21  of  the  state- 
ment given  by  Ms.  Breslaw  on  page  200. 

A  few  months  after  I  had  hired  the  Rose  Firm,  I  learned  that  Seth  Ward  was 
Webster  Hubbell's  father-in-law  and  that  Ward  was  in  litigation  with  Madison. 
Under  the  ethical  rules,  an  adverse  interest  by  an  in-law  is  not  imputed  to  a  lawyer. 
It  is  not  a  conflict  of  interest.  Nevertheless,  I  asked  Mr.  Hubbell  about  the  Ward 
matter.  Mr.  Hubbell  told  me  that  he  was  not  representing  Mr.  Ward  and  that  he 
would  not  do  so  in  the  future. 

He  also  told  me  that  his  relationship  with  his  father-in-law  was  not  a  close  one. 
I  recall  him  sa3dng  that  Mr.  Ward  was  an  ardent  Republican  and  that  he  was  an 
active  Democrat. 

I  want  to  ask  you,  did  you  tell  Ms.  Breslaw  that  your  relation- 
ship with  your  father-in-law  was  not  a  close  one? 

Mr.  Hubbell.  I  don't  remember  that,  Mr.  Chertoff. 

Mr.  Chertoff.  You  would  agree  with  me  that,  in  fact,  as  you 
have  testified  here,  you  were  intimately  acquainted  with  the  details 
of  your  father-in-law's  business  because  in  1985  and  1986,  he  kept 
talking  about  it  with  you? 

Mr.  Hubbell.  I  was  familiar  with  it.  I  wouldn't  say  intimately 
familiar  with  it.  That  has  a  different  context,  Mike. 

Mr.  Chertoff.  You  also  knew  that  the  Rose  Firm  had  done  work 
on  transactions  involving  IDC;  right? 

Mr.  Hubbell.  I  knew  that  we  had  closed  the  initial  loan,  yes. 

Mr.  Chertoff.  You  also  knew  or  came  to  learn  during  the  course 
of  the  representation  of  the  Federal  Government  in  this  case 
against  Frost  that  one  of  the  very  sets  of  transactions  that  was 
part  of  the  damage  calculation  that  the  Government  wanted  to  use 
against  Frost  involved  these  Ward  loans? 
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Mr.  HUBBELL.  One  of  the  projects  that  we  looked  at  as  potential 
damage  calculations  was  the  IDC  loans  and  the  subsequent  loans 
after  the  initial  purchase. 

Mr.  Chertoff.  Did  that  prompt  you  at  any  time  to  go  back  to 
Ms.  Breslaw  and  say,  our  firm  was  actually  involved  in  some  of  the 
legal  work  relating  to  these  loans;  maybe  we  should  drop  this  rep- 
resentation? 

Mr.  HuBBELL.  I  don't  recall  doing  that,  Mr.  Chertoff. 

Mr.  Chertoff.  When  you  say  you  don't  recall  doing  that,  do  you 
mean  you  didn't  do  it?  Is  there  any  possibility  that  you  went  back 
to  Ms.  Breslaw  and  said,  we  were  involved  in  the  initial  IDC  clos- 
ing, I'm  aware  of  the  fact  that  Mr.  Ward  was  involved  in  subse- 
quent transactions,  he's  discussed  it  with  me,  and  we  talked  about 
it  before  and  after?  Did  you  disclose  any  of  that  to  Ms.  Breslaw? 

Mr.  HUBBELL.  To  April,  no. 

Mr.  Chertoff.  There  came  a  time  that  the  FDIC  in  1993  was 
called  in  to  reexamine  this  issue  of  whether  the  Rose  Law  Firm 
had  a  conflict.  Do  you  remember  that? 

Mr.  HUBBELL.  In  1993? 

Mr.  Chertoff.  Yes. 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  That  was  the  first  of  a  series  of  examinations  of 
that,  the  last  one  of  which  was  done  by  Ms.  Black,  who  was  here 
yesterday,  which  resulted  in  a  referral  to  the  Arkansas  Bar  Asso- 
ciation. I  want  to  come  back  to  this  first  one.  This  was  done  by  the 
FDIC  regarding  the  issue  of  a  conflict  of  interest  when  you  were 
hired  by  the  Government  to  go  against  the  Frost  Firm  on  Madison 
Guaranty.  Do  you  remember  getting  a  copy  of  the  report  on  the  re- 
tention of  the  Rose  Law  Firm  which  was  the  conclusion  of  the 
FDIC  in  this  first  investigation? 

Mr.  HUBBELL.  Well,  I  saw  a  lot  of  reports,  Mike,  so  you  will  have 
to  help  me  there. 

Mr.  Chertoff.  We  are  going  to  show  it  to  you  right  now  and  it 
is  document  S  10097. 

Mr.  HuBBELL.  I  believe  I  saw  a  draft  of  this. 

Mr.  Chertoff.  Did  you,  in  fact,  fax  a  copy  of  this  to  the  White 
House? 

Mr.  HuBBELL.  I  could  have. 

Mr.  Chertoff.  Look  at  the  top  of  the  document.  Do  you  see  a 
fax  line  indicating  this  was  something  generated  from  514-0238, 
DOJ/OAAG? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  That's  your  fax  line;  right? 

Mr.  HuBBELL.  I  don't  know. 

Mr.  Chertoff.  Is  OAAG 

Mr.  HUBBELL.  I  think  that's  my  office,  yes. 

Mr.  Chertoff.  Do  you  doubt  this  was  faxed  by  your  office? 

Mr.  HUBBELL.  I  don't  know.  It  certainly  could  have  been. 

Mr.  Chertoff.  I  take  it  you  read  this? 

Mr.  HUBBELL.  I  read  a  draft.  I'm  not  sure  I  got  the  final  one,  but 
I  could  have.  I  remember  reading  the  draft. 

Mr.  Chertoff.  How  did  you  get  a  draft? 

Mr.  HuBBELL.  I  was  sent  a  draft. 

Mr.  Chertoff.  By  the  FDIC? 


1248 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  For  your  comments? 

Mr.  HuBBELL.  No.  I  was  sent  a  draft  the  morning  that  they  were 
issuing  the  final  report. 

Mr.  Chertoff.  I  want  to  direct  your  attention  in  particular  to 
page  3  of  the  report.  If  you  go  into  the  middle  paragraph,  the  full 
sentence  about  midway  through  the  paragraph,  it  indicates: 

Richard  Donovan,  a  partner  with  the  Firm  who  worked  on  the  case,  states  that 
he  recalls  Mr.  Hubbell  having  advised  the  staff  attorney  of  prior  representation  of 
the  S&L  on  a  matter  involving  the  Arkansas  Securities  Commissioner.  Mr.  Hub- 
bell's  recollection  differs.  He  recalls  advising  the  staff  attorney  very  generally  that 
the  Firm  had  done  a  small  amount  of  work  for  the  S&L  years  earlier,  but  that  he 
did  not  view  that  as  amounting  to  a  conflict.  He  believes  the  work  he  was  aware 
of  was  lending  and  collection  work. 

Now,  Mr.  Hubbell,  would  you  agree  with  me  that  in  1985  and 
1986,  based  upon  your  conversations  with  Mr.  Ward,  you  under- 
stood that  the  Rose  Firm  had  been  involved  in  closing  the  trans- 
action in  which  Mr.  Ward  acquired  some  of  the  property  on  behalf 
of  Madison  Financial? 

Mr.  Hubbell.  I  knew  in  1985  and  1986  that  the  firm  had  closed 
the  IDC  loan,  yes. 

Mr.  Chertoff.  From  having  had  ongoing  discussions  with  Mr. 
Ward,  you  were,  in  fact,  aware  generally  of  his  business  activities 
involving  this  property  in  1985  and  1986? 

Mr.  Hubbell.  I  knew  there  was  a  lot  of  activity,  yes,  and  knew 
he  was  telling  me  who  was  buying  up  the  parcels,  yes. 

Mr.  Chertoff.  Would  you  agree  with  me  that  this  description  in 
this  report  that  was  prepared  by  the  FDIC,  therefore,  is  not  really 
an  accurate  representation  of  your  degree  of  involvement  with  Mr. 
Ward  and  the  firm's  degree  of  involvement  with  Mr.  Ward  with 
Madison  back  in  1985  and  1986? 

Mr.  Hubbell.  The  report  states  what  I  recalled  in  1993.  It's  not 
what  we  did  in  1985. 

Mr.  Chertoff.  But  in  1992,  the  year  before  this  investigation 
was  done,  you  looked  at  the  billing  records  and  the  time  sheets  and 
the  printouts 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  — that  contained  all  the  information  which  we 
now  finally  know  about  concerning  the  work  that  was  done  by  the 
Rose  Law  Firm  for  Madison;  right? 

Mr.  Hubbell.  I  did  look  at  the  billing  records. 

Mr.  Chertoff.  If  you  looked  at  those  billing  records,  you  saw 
what  you  described  to  Susan  Thomases  in  1992  as  numerous  con- 
ferences about  the  securities  work;  right? 

Mr.  Hubbell.  I  saw  that  the  firm  had  numerous  conferences  and 
Mrs.  Clinton  had  conferences  on  the  securities  matter. 

Mr.  Chertoff.  Your  words  as  taken  down  by  Ms.  Thomases  and 
attested  to  in  this  very  room  a  month  ago  were  "numerous  con- 
ferences." 

Mr.  Hubbell.  OK. 

Mr.  Chertoff.  Would  you  agree  with  me  that  those  records  also 
showed,  and  we  can  give  them  to  you  in  a  moment,  Mrs.  Clinton's 
involvement  in  preparation  of  the  option? 

Mr.  Hubbell.  I  have  seen  that  she  prepared  the  option,  yes. 

Mr.  Chertoff.  You  saw  it  in  1992? 
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Mr.  HUBBELL.  I  believe  I  did,  because  I  remember  looking  at  the 
bills.  I  don't  have  any  specific  recollection  that  I  looked  and  saw 
preparation  of  option  agreement  in  1992. 

Mr.  Chertoff.  You  saw  that  she  had  a  lot  of  calls  with  Seth 
Ward  when  you  looked  at  the  bills  in  1992? 

Mr.  HuBBELL.  Yes,  I  did. 

Mr.  Chertoff.  Were  you  interviewed  by  the  FDIC  when  they 
prepared  this  investigation  a  year  later? 

Mr.  HuBBELL.  Yes,  I  was. 

Mr.  Chertoff.  Did  you  mention  any  of  that  to  them? 

Mr.  HUBBELL.  I  don't  believe  so. 

Mr.  Chertoff.  When  you  got  this  report,  did  you  say  to  yourself, 
I  know  that  there  was  more  work  we  did  for  Madison  than  this  re- 
port indicates? 

Mr.  HUBBELL.  What  this  report  indicates  is  what  I  told  Ms. 
Breslaw  in  1989. 

Mr.  Chertoff.  What  this  report  indicates  is  that  the  work  you 
were  aware  of  was  lending  and  collection  work.  What  this  report 
indicates  on  page  2  is  that  in  1985,  the  firm  represented  the  S&L 
before  the  Arkansas  Securities  Commissioner  on  two  matters,  the 
placement  of  the  preferred  stock  and  the  application  for  the  broker- 
dealer  license.  The  people  who  wrote  this  report  had  no  idea  that 
the  firm  was  involved  in  the  option  or  closing  the  IDC  transaction, 
which  the  regulators  called  a  sham  purchase,  and  you  knew  about 
that  because  you  had  looked  at  the  records  the  year  before  in  1992. 

Mr.  Hubbell.  Mike,  I  don't  want  to  mince  words  with  you.  I 
don't  know  what  the  FDIC  knew.  I  assume  they  did  know  that. 
They  would  have  a  copy  of  the  bills. 

Mr.  Chertoff.  You  thought  they  had  the  billing  records? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  What  gave  you  that  impression? 

Mr.  Hubbell.  The  bills  were  sent  to  the  client,  Madison. 

Mr.  Chertoff.  So  you  assumed  that  they  had  the  bills  at  Madi- 
son and  therefore  you  didn't  feel  a  need  to  lay  out  fully  for  the 
FDIC  in  1993  what  the  Rose  Law  Firm's  work  had  been  as  you  had 
seen  it  just  the  year  before  when  you  reviewed  the  bills? 

Mr.  Hubbell.  In  1993  when  I  was  interviewed,  the  focus  was  on 
the  retention  of  the  Rose  Firm  in  1989  and  what  was  disclosed  to 
Ms.  Breslaw  at  that  time  and  I  have  tried  to  recall  to  the  best  of 
my  memory  what  I  disclosed  to  April  in  1989.  Now  that's  what  I 
thought  the  issue  was  at  that  point. 

Mr.  Chertoff.  The  issue  was  what  was  disclosed,  but  it  was  also 
what  wasn't  disclosed;  right? 

Mr.  Hubbell.  I  haven't  looked  at  this  report — I  don't  want  to 
mince  words  with  you 

Mr.  Chertoff.  You  don't  have  to  look  at  it,  Mr.  Hubbell.  Just 
from  having  been  Associate  Attorney  General  of  the  United  States, 
Chief  Justice  of  the  Arkansas  Supreme  Court,  would  you  agree 
with  me  that  if  the  issue  is  whether  there  was  an  undisclosed  con- 
flict of  interest,  whether  you  made  full  disclosure  to  the  RTC  when 
they  hired  you,  you  have  to  understand,  do  you  not,  that  it's  as  im- 
portant to  know  what  you  didn't  tell  them  about  what  was  going 
on  as  what  you  did  tell  them? 
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Mr.  HUBBELL.  I  think  what  is  important  is  what  the  cUent  knew 
and  what  was  disclosed  at  the  time  we  were  retained. 

Mr.  Chertoff.  And  you  knew  that  one  of  the  things  that  hadn't 
been  disclosed  to  the  client  was  all  this  work  involving  the  IDC  and 
the  option  and  your  personal  involvement  with  Mr.  Ward  as  he 
discussed  his  business  arrangements  with  you  incessantly.  That 
wasn't  disclosed,  was  it? 

Mr.  HuBBELL.  It  was  not  disclosed  by  me.  That  does  not  mean 
the  client  did  not  know. 

Mr.  Chertoff.  As  far  as  you  knew,  you  hadn't  made  the  disclo- 
sure; right? 

Mr.  HUBBELL.  I  did  not  make  the  disclosure,  no. 

Mr.  Chertoff.  By  the  way,  you're  not  meaning  to  suggest  to  us 
that  the  client,  Madison,  would  have  gotten  the  printouts,  that  we 
now  have  discovered  and  that  you  saw  back  in  1992,  that  detail  the 
attorney  work? 

Mr.  HuBBELL.  No,  I  meant  they  had  the  bills. 

Mr.  Chertoff.  That  is  right.  Bills  don't  disclose  the  amount  of 
time  spent  on  things;  right? 

Mr.  HuBBELL.  The  ones  that  I've  seen  do  not,  no. 

Mr.  Chertoff.  Now  let  me  just  ask  you  one  question,  and  I  am 
going  to  surrender  the  balance  of  my  time  to  Senator  Shelby. 

The  Chairman.  Finish  it  up.  He's  going  to  take  his  when  we 
swing  back. 

Mr.  Chertoff.  This  document,  this  report  was  faxed  over  to  the 
White  House.  Did  you  do  that? 

Mr.  HuBBELL.  I  doubt  if  I  personally  did  it.  I  might  have  asked 
my  staff  to  do  it. 

Mr.  Chertoff.  I'm  not  suggesting  you  personally  did  it.  Did  you 
direct  somebody  to  do  it? 

Mr.  Hubbell.  It  would  not  surprise  me,  but  I  don't  remember 
one  way  or  the  other. 

Mr.  Chertoff.  Did  you  discuss  this  issue  with  Mrs.  Clinton? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  You  never  had  a  discussion  with  her  about  this 
issue  of  the  Rose  Law  Firm  conflict  of  interest  investigation  going 
on  with  the  FDIC? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Didn't  you  know  she  was  concerned  about  it? 

Mr.  Hubbell.  No.  I  would  only  communicate  on  something  like 
this  with  White  House  Counsel. 

Mr.  Chertoff.  Why  would  White  House  Counsel  be  concerned 
about  whether  back  in  the  mid-1980's  the  Rose  Law  Firm  had  had 
a  conflict  with  respect  to  the  FDIC? 

Mr.  Hubbell.  Because  more  than  likely,  there  were  going  to  be 
inquiries  from  the  press. 

Mr.  Chertoff.  The  press.  But  you  understood,  Mr.  Hubbell,  that 
a  greater  concern  than  inquiries  from  the  press  would  be  the  possi- 
bility of  some  kind  of  legal  action;  right? 

Mr.  Hubbell.  Did  I  think  there  was  going  to  be  legal  action  re- 
garding a  conflict  of  interest  in  1989? 

Mr.  Chertoff.  No.  In  1993,  when  there  was  an  FDIC  investiga- 
tion concerning  this  conflict  issue,  the  issue  of  the  Rose  Law  Firm 
conflict,  you  understood  the  FDIC  wasn't  investigating  in  order  to 
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generate  press  stories.  You  understood  they  were  investigating  to 
see  whether  legal  action  had  to  be  taken  of  some  kind;  right? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  No.  It  never  occurred  to  you  that  there  would  be 
any  legal  consequences  to  the  investigation? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  You  thought  they  were  just  trying  to  satisfy  idle 
curiosity? 

Mr.  HuBBELL.  No,  I  didn't  think  it  was  idle  curiosity. 

Mr.  Chertoff.  What  did  you  think  they  were  going  to  do  if  they 
found  a  conflict? 

Mr.  HuBBELL.  If  they  found  a  conflict,  and  there  was  an  action, 
they  would  take  it.  I  have  confidence  in  that,  but  I  think  they  were 
being  asked  to  investigate  a  situation  that  occurred  back  in  1989 
and  they  were  doing  so. 

Mr.  Chertoff.  They  were  doing  it  to  determine  whether  they 
should  take  some  kind  of  legal  action;  right? 

Mr.  HuBBELL.  I  don't  know  why  they  were  doing  it,  but  my  im- 
pression was  they  were  getting  the  information  because  they  were 
being  requested  to  do  so. 

Mr.  Chertoff.  Now  did  you  know  that  at  the  same  period  of 
time  there  were  discussions  about  whether  Mr.  Altman,  who  was 
the  acting  head  of  the  RTC,  ought  to  recuse  himself  from  handling 
matters  related  to  Madison  Guaranty  Savings  &  Loan? 

Mr.  HuBBELL.  At  some  point,  I  loiew  that  there  was  discussion 
as  to  whether  Mr.  Altman  should  recuse  or  not. 

Mr.  Chertoff.  When  did  you  find  that  out? 

Mr.  HuBBELL.  I  can't  tell  you  precisely. 

Mr.  Chertoff.  Tell  me  generally. 

Mr.  HuBBELL.  Sometime  in  September  or  October  of  1993. 

Mr.  Chertoff.  Of  199 

Mr.  HUBBELL.  1993. 

Mr.  Chertoff.  That's  before  February  1994,  when  Mr.  Altman 
actually  came  in  to  meet  with  Mr.  Nussbaum? 

Mr.  HuBBELL.  No.  Maybe  I'm  off  a  year.  I  know  at  some  point 
I  heard  that  Bemie  was  saying  he  was  talking  to  Mr.  Altman  about 
recusal.  Whenever  that  occurred,  that's  when  I  knew  about  it. 

Mr.  Chertoff.  That  occurred  in  February. 

Mr.  HUBBELL.  I'm  sorry,  Mike. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  tell  you  about  that? 

Mr.  Hubbell.  He  told  me  that  he  was  having  discussions  with 
Altman  regarding  recusal,  yes. 

Mr.  Chertoff.  Did  you  tell  him  that  that  could  have  an  impact 
on  the  Rose  Law  Firm  conflict  issue,  which  you  were  personally  in- 
volved in? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  By  the  way,  this  is  news  to  me  because  I  don't 
think  we've  ever  learned  before  that  Mr.  Nussbaum  discussed  this 
with  you. 

Mr.  Hubbell.  He  didn't  discuss  it.  He  told  me. 

Mr.  Chertoff.  That's  still  news  to  me.  At  the  end  of  February, 
when  Mr.  Altman  finally  decided  he  was  going  to  recuse  himself 
because  there  was  a  threatened  editorial  in  The  New  York  Times, 
did  you  know  that  Mrs.  Clinton  asked  to  have  both  Mr.  Ickes  and 
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Mr.  Eggleston  prepare  a  memo  for  her  regarding  the  effect  of  all 
of  this  upon  the  Rose  Law  Firm  conflict  issue? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Your  testimony  is  that  even  though  you  knew  in 
1992  that  Mrs.  Clinton  had  personally  worked  on  the  Madison 
Guaranty  matter,  that  she  had  had  numerous  conversations  with 
Seth  Wardy  and  had  worked  on  the  option,  even  though  you  knew 
that  in  1992,  even  though  you  knew  in  1993  that  this  was  being 
investigated  by  the  FDIC,  even  though  Mr.  Nussbaum  told  you 
that  he  was  having  discussions  about  Mr.  Altman  possibly  recusing 
himself,  you  never,  ever  had  a  conversation  with  Hillary  Clinton, 
who  was  your  former  partner,  who  had  worked  on  this  matter,  who 
had  talked  to  Mr.  Ward,  and  who  had  worked  on  the  option,  about 
this  issue  of  the  Rose  Law  Firm  conflict? 

Mr.  HuBBELL.  That's  correct,  Mike.  That's  absolutely  correct. 

Mr.  Chertoff.  I  think  I'm  out  of  time. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Good  morning,  Mr.  Hubbell. 

Mr.  Hubbell.  Good  morning. 

Mr.  Ben-Veniste.  Let  me  talk  for  a  moment  about  your  relation- 
ship with  Mr.  Seth  Ward.  The  conversation  that  you  had  with  Ms. 
Breslaw  occurred  in  1989;  is  that  correct? 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  And  this  was  about  the  representation  that  we 
have  been  inquiring  into  in  this  Committee  involving  the  IDC  pur- 
chase, and  the  regulatory  work  done  in  connection  with  IDC  oc- 
curred in  1985  and  1986.  Now  during  the  period  1985  and  1986, 
is  it  correct  that  Mr.  Ward  was  a  frequent  visitor  to  your  office  at 
the  Rose  Law  Firm? 

Mr.  Hubbell.  He  was  a  frequent  visitor  to  my  office  at  the  firm 
and  Mrs.  Clinton's. 

Mr.  Ben-Veniste.  Did  he,  from  time  to  time,  ask  your  secretary 
to  type  things  for  him? 

Mr.  Hubbell.  From  time  to  time  he  would,  yes. 

Mr.  Ben-Veniste.  Did  he  have  his  own  secretary? 

Mr.  Hubbell.  Not  that  I  know  of.  Mrs.  Ward,  on  occasion,  would 
type  something  for  him,  and  he  may  have  used  people  at  Madison, 
but  he  didn't  have  a  secretary,  so  to  speak. 

Mr.  Ben-Veniste.  Now  did  there  come  a  time  when  Mr.  Ward 
suffered  an  accident? 

Mr.  Hubbell.  Yes,  he  suffered  an  accident  in  the  late  1980's. 

Mr.  Ben-Veniste.  And  I  don't  mean  to  pry  into  personal  family 
relationships,  but  there's  been  some  discussion  about  all  this  in  the 
newspapers. 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  The  accident  occurred  while  he  was  helping  to 
make  some  repairs  or  helping  out  in  some  way  at  your  home? 

Mr.  Hubbell.  That's  correct.  He  fell  out  of  my  window. 

Mr.  Ben-Veniste.  He  fell  off  a  ladder  out  of  a  window? 

Mr.  Hubbell.  He  was  standing  outside  of  a  window  on  the  sec- 
ond story  of  my  house  and  fell  and  broke  his  back. 
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Mr.  Ben-Veniste.  Did  your  relationship  with  him  change  in 
some  way  after  that  accident  in  terms  of  the  closeness  of  the  rela- 
tionship? 

Mr.  HUBBELL.  Well,  he  was  in  a  great  deal  of  pain,  and  he  had 
also  suffered  some  other  health  problems  that  were  pretty  severe, 
so  we  spent  a  lot  of  time  as  a  family  helping  each  other  and  talking 
about  things  because  he  was  in  very  poor  health. 

Mr.  Ben-Veniste.  Let  me  go  back  to  the  question  that  was  put 
to  you  in  your  telephone  deposition.  It  was  at  page  23  of  the  tran- 
script, which  I  take  it  you  have  in  front  of  you? 

Mr.  NiELDS.  It's  been  removed. 

Mr.  Ben-Veniste.  Could  somebody  bring  back  that  transcript, 
please,  and  it  would  probably  be  helpful  to  leave  it  there.  Page  23. 

Mr.  HUBBELL.  OK. 

Mr.  Ben-Veniste.  If  you  will  take  a  look  at  that,  were  you  refer- 
ring to  the  option  which  was  prepared  by  Mrs.  Clinton  according 
to  her  billing  records  on  May  1st,  or  were  you  referring  to  docu- 
ments which  were  dated  or  prepared  around  September  24th? 

Mr.  HuBBELL.  When  I  was  talking  about  the  financing  state- 
ment? 

Mr.  Ben-Veniste.  No.  When  you  were  talking  about  your  knowl- 
edge of  the  arrangements  made  betv/een  Mr.  Ward  and  Madison 
Guaranty,  you  were  referring  to  documents.  Were  you  referring  to 
the  contract  dated  September  24th? 

Mr.  HuBBELL.  If  you're  referencing  my  answer,  I  don't  believe  so, 
but  I'm  sure — I  think  we  were  talking  about  the — ^you're  talking 
about  Exhibit  12? 

Mr.  Ben-Veniste.  No.  I  was  referring  to  your  transcript. 

Mr.  HuBBELL.  I  must  be  on  the  wrong  page.  Page  23? 

Mr.  Ben-Veniste.  I  guess  it  starts  on  page  22  and  runs  over  to 
page  23.  Let  me  go  back  and  ask  you  the  questions  directly,  rather 
than  referring  to  a  prior  question.  You  were  asked  about  whether 
you  considered  Mr.  Ward  to  be  a  straw  man  in  that  transaction, 
and  rather  than  ask  you  a  bunch  of  leading  questions,  let  me  just 
ask  you  to  provide  this  Committee  with  your  understanding  of 
what  the  relationship  was  between  Mr.  Ward  and  Madison  Guar- 
anty at  the  time  of  this  purchase. 

Mr.  Hubbell.  I  believe  that  he  had  some  arrangement  with 
Madison,  contractual  arrangement,  where  he  was  paid  a  modest 
salary  and  would  receive  a  commission  on  real  estate  sold.  That's 
my  understanding.  That's  based  on  oral  understandings  of  what  his 
deal  was. 

Mr.  Ben-Veniste.  What  was  your  understanding  about  how  it 
was  that  he  came  to  take  a  portion  of  the  IDC  property  in  his 
name? 

Mr.  Hubbell.  My  understanding,  and  that's,  again,  based  on 
conversations,  was  that  when  it  came  close  to  closing,  there  was 
some  concern  about  Madison  taking  all  of  the  property  in  its  name 
and  that  Mr.  Ward  offered  to  take  a  portion  in  his  name  until  it 
was  sold,  if  Madison  would  lend  him  the  money  to  do  so. 

Mr.  Ben-Veniste.  Was  that  the  extent  of  your  knowledge? 

Mr.  Hubbell.  It  was  all  after  the  fact. 

Mr.  Ben-Veniste.  Right.  Do  you  recall  discussing  that  knowledge 
with  anyone  at  the  Rose  Law  Firm? 


1254 

Mr.  HUBBELL.  I  may  have,  but  I  don't  have  any  recollection  of  it. 

Mr.  Ben-Veniste.  Was  it  your  habit  to  discuss  everything  that 
Mr.  Ward  was  telling  you  about  his  business  dealings  with  every- 
one at  the  law  firm? 

Mr.  HuBBELL.  No,  no.  If  anything,  I  would  have  asked  the  person 
who  closed  the  loan  what  happened,  but  I  don't  recall  doing  that. 

Mr.  Ben-Veniste.  At  the  time  that  the  Rose  Law  Firm  was  be- 
ing considered  for  representation  of  the  Grovernment  in  connection 
with  collecting  funds  on  behalf  of  Madison  Guaranty,  as  we  have 
learned  from  prior  testimony,  there  was  an  existing  lawsuit  pend- 
ing against  Frost  &  Company,  the  auditors  for  Madison  Guaranty? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Ben-Veniste.  And  you  were  considered  for  the  role  of  being 
the  lead  counsel  in  that  suit? 

Mr.  HuBBELL.  To  substitute  as  lead  trial  counsel,  yes. 

Mr.  Ben-Veniste.  At  that  point,  you  were  asked,  were  you  not, 
whether  you  had  any  conflict  of  interest? 

Mr.  Hubbell.  That's  correct. 

Mr.  Ben-Veniste.  Did  you  believe  you  had  a  conflict  of  interest? 

Mr.  Hubbell.  Not  in  connection  with  that  litigation,  no. 

Mr.  Ben-Veniste.  Now  does  a  conflict  of  interest  arise  from  the 
fact  of  Mr.  Ward  discussing  his  business  dealings  with  you? 

Mr.  Hubbell.  Not  in  my  opinion. 

Mr.  Ben-Veniste.  So,  putting  that  to  the  side,  then  the  question 
arises  as  to  whether  anything  you  knew  about  at  the  Rose  Firm  in 
connection  with  its  representation  of  Madison  created  in  your  mind 
grounds  for  a  conflict  of  interest.  Was  there  any  such? 

Mr.  Hubbell.  With  regard  to  that  litigation,  I  was  not  aware  at 
that  time  of  any  conflict. 

Mr.  Ben-Veniste.  And  in  connection  with  the  litigation,  that 
case  was  ultimately  settled? 

Mr.  Hubbell.  That's  correct. 

Mr.  Ben-Veniste.  Would  you  tell  us,  to  the  best  of  your  recollec- 
tion, the  mechanics  by  which  the  settlement  occurred? 

Mr.  Hubbell.  At  some  point,  we  began  settlement  negotiations 
with  the  lawyers  and  the  insurance  carrier  for  Frost  &  Company. 
There  was  an  evaluation  done  by  the  insurance  carrier.  They  used 
what  was  called  a  decision  tree  analysis,  we  would  comment  on 
that,  and  there  was  a  lot  of  give  and  take  between  the  insurance 
carrier  and  the  client. 

In  any  of  these  cases  that  you  involve  with  the  FDIC  or  the  RTC, 
there's  a  lot  of  precedent,  a  lot  of  experience  between  the  RTC  or 
FDIC  people  and  the  carriers  because  they  settle  all  the  time. 
There  was  a  lot  of  give  and  take,  and  there  was  an  evaluation  of 
the  merits  of  the  probable  cause,  primarily  the  issue  being  whether 
we  could  prove  probable  cause  and  what  everybod3^s  estimate  of 
our  possibility  of  success  was. 

Mr.  Ben-Veniste.  Now  was  the  RTC  very  active  in  the  analysis 
of  the  settlement  possibilities? 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  Whose  decision  was  it  to  settle  the  case? 

Mr.  Hubbell.  The  RTC's. 

Mr.  Ben-Veniste.  Did  they  base  their  decision  on  this  decision 
tree  and  the  probabilities  involved 
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Mr.  HUBBELL.  Yes. 

Mr.  Ben-Veniste.  — to  the  best  of  your  knowledge? 

Mr.  HUBBELL.  To  the  best  of  my  knowledge.  I  know  that  I  was 
semi-critical  of  the  decision  tree  analysis,  but  it  turned  out  that  the 
RTC  used  it  themselves  and  that,  therefore,  they  liked  the  process 
and  we  went  through  it. 

Mr.  Ben-Veniste.  You  were  fully  prepared  to  go  forward  with 
the  trial  of  the  case  if  that  was  the  decision  of  your  client? 

Mr.  Hubbell.  We  were  prepared  on  several  occasions.  It  was  set 
and  then  reset,  and  we  were  prepared  to  go  to  trial. 

Mr.  Ben-Veniste.  Now  have  you  heard  from  any  quarter  that 
the  settlement  which  was  reached  in  that  case  was  in  any  way  in- 
sufficient or  improper? 

Mr.  Hubbell.  No.  In  fact,  the  opposite,  when  we  settled. 

Mr.  Ben-Veniste.  So  the  client,  the  RTC,  who  made  the  decision 
to  settle,  was  very  happy  with  the  settlement  amount,  which  was 
over  $1  million? 

Mr.  Hubbell.  That's  correct. 

Mr.  Ben-Veniste.  So  from  a  standpoint  of  whether  there  was 
sufficient  or  insufficient  disclosure  to  the  RTC  with  respect  to  all 
the  matters  that  the  Rose  Firm  represented  Madison  on  back  4  or 
5  years  earlier,  the  conclusion  of  the  case  demonstrated  a  result 
that  was  in  all  ways  satisfactory  to  the  client? 

Mr.  Hubbell.  Yes.  And  may  I  add  something?  You  all  do  what 
you  want  to,  but  everybody  seems  to  be  focusing  on  the  communica- 
tion between  me  and  Ms.  Breslaw.  Madison  Guaranty  was  at  that 
time  still  being  operated  by  most  of  the  people  who  were  there  in 
1985  and  1986.  They  were  aware  of  who  Seth  Ward  was.  There  was 
litigation  still  pending  involving  Seth  and  the  RTC,  but  I  think 
more  importantly,  the  actual  people  who  were  there  working  at 
Madison  were  now  employees  of  the  FDIC.  Rightfully  or  wrong- 
fully, I  assumed  they  remembered  better  than  I  the  transactions 
involving  Castle  Grande  and  the  IDC. 

Mr.  Ben-Veniste.  Now  from  a  substantive  standpoint,  from  a 
dollar  amount,  was  the  Madison  representation  a  significant  rep- 
resentation for  the  Rose  Law  Firm  in  1985  and  1986? 

Mr.  Hubbell.  Not  in  1985  or  1986,  no,  it  was  not. 

Mr.  Ben-Veniste.  From  the  standpoint  of  subject  matter,  was 
there  anything  that  you  now  know  about  the  representation  of  the 
firm,  the  closing  of  the  IDC  loan,  the  performance  of  various  re- 
search and  other  advisory  functions  in  connection  with  the  pre- 
ferred stock  offering,  the  broker-dealer  proposal,  the  regulatory 
matters  involving  the  wet/dry  issue  and  the  sewer  issue,  do  any  of 
those  matters,  now  that  you  look  back  at  them  in  hindsight,  pro- 
vide grounds  that  would  cause  you,  if  you  were  to  reevaluate  it,  to 
consider  that  you  had  a  substantive  conflict  of  interest  in  going 
forward  in  representing  the  bank's  interest  against  its  former 
auditors? 

Mr.  Hubbell.  Not  in  the  Frost  litigation,  no. 

Mr.  Ben-Veniste.  Let  me  go  to  the  preparation  of  the  docu- 
ments. You  have  indicated  here  this  morning  that  it  is  your  belief 
that  Mr.  Ward  was  capable  of  writing  documents  for  the  purchase 
and  sale  of  property.  Were  you  aware  that  he  had  done  so? 

Mr.  Hubbell.  With  regard  to  this? 
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Mr.  Ben-Veniste.  With  regard  to  anything  in  the  1980's. 

Mr.  HuBBELL.  I'm  sure  I  was.  Specifics  don't  come  to  mind,  but 
I'm  sure  I  was.  He  had  been  a  broker  for  a  while. 

Mr.  Ben-Veniste.  In  connection  with  the  investigation  that  was 
completed  by  Pillsbury  Madison  &  Sutro  into  the  representation  of 
Madison  Guaranty  by  the  Rose  Law  Firm,  and  I  call  your  attention 
to  the  report  that's  dated  December  28,  1995,  at  page  76,  it  states 
that: 

McDougal  and  Ward  seem  to  have  resorted  to  self-help  rather  than  advice  of 
counsel.  Certainly  the  series  of  loans  that  they  entered  into  in  the  spring  of  1986 
($400,000  from  Madison  Guaranty  to  Ward;  $300,000  from  Ward  to  Madison  Finan- 
cial; and  approximately  $70,000  running  in  both  directions)  reflect  a  fairly  unusual 
approach  to  documenting  Ward's  entitlement  to  commissions. 

They  go  on  to  talk  about  this  in  the  context  of  the  meaning  of 
these  contracts.  Is  it  fair  to  say  that  it  is  consistent  with  your 
experience  and  recollection  that  Mr.  Ward  would,  from  time  to 
time,  draft  his  own  documents  in  connection  with  various  contract 
matters? 

Mr.  HuBBELL.  Yes,  or  they  were  drafted  at  Madison. 

Mr.  Ben-Veniste.  Let  me  ask  you  this.  In  connection  with  the 
option  agreement,  which  was  dated  May  1,  1986,  that's  a  two-page 
document,  had  you  had  occasion  to  review  it? 

Mr.  HuBBELL.  I  looked  at  it  last  night. 

Mr.  Ben-Veniste.  According  to  Mrs.  Clinton's  billing  records,  her 
time  sheets,  it  appears  that  on  May  1st  she  spent  2  hours  involved 
in  conference  with  Mr.  Ward,  both  in  person  and  by  telephone,  and 
in  drafting  the  document  dated  May  1  or  some  version  of  it. 

Let  me  ask  you,  on  the  basis  of  your  experience  and  familiarity 
with  Mrs.  Clinton's  areas  of  specialty  in  the  law,  is  it  likely  in  your 
view  that  Mrs.  Clinton  drafted  that  document  from  scratch  in  2 
hours? 

Mr.  HuBBELL.  I  do  not  know,  but  my  best  guess  is  that  there  was 
a  form  within  the  firm,  a  form  file  that  was  pulled  out  and  was 
used  by  Mrs.  Clinton. 

Mr.  Ben-Veniste.  Do  you  have  any  reason  to  question  whether 
Mr.  Ward  brought  to  Mrs.  Clinton  on  that  day  some  version  of  a 
document  or  outline  of  a  document  from  which  to  work? 

Mr.  HUBBELL.  There's  no  question  that  the  deal  was  brought 
within  2  hours.  Some  kind  of  deal  was  brought,  and  it  was  memori- 
alized. It  could  have  been  already  written  out,  or  it  could  have  been 
in  some  form  in  a  firm  form  file  that  was  used. 

Mr.  Ben-Veniste.  Now  having  in  mind  that  hindsight  is  always 
20/20,  the  question  of  the  firm's  representation  of  Madison  Guar- 
anty and  Madison  Financial  back  in  1985  and  1986  as  well  as,  in 
your  view,  Mr.  Ward  in  connection  with  these  matters,  would  pose, 
I  think,  to  most  lawyers  a  question  of  a  conflict  of  interest.  Nor- 
mally, if  people  get  a  divorce,  they  try  to  get  lawyers,  one  for  each 
side.  If  they  have  a  contract  negotiation,  usually  one  would  get  a 
lawyer,  one  for  each  side  in  the  transaction.  In  my  experience  in 
the  real  world,  sometimes  clients  who  are  well  acquainted  with  one 
another  will  ask  a  lawyer  to  perform  a  service  for  both  clients. 

I  would  like  you  to  give  us  your  understanding,  both  in  general 
terms  and  specifically,  with  respect  to  Ward  and  Madison,  how 
things  worked  in  Little  Rock  back  in  the  mid-1980's. 
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Mr.  HUBBELL.  I  would  say  in  general  terms,  in  the  early-  to  mid- 
1980's,  it  was  common  practice  for  the  lawyer,  unless  it  was  a  real 
contested  matter,  to  document  a  transaction  between  both  the  bor- 
rower and  the  lender  and,  usually,  it  was  the  lender's  lawyer  who 
did  it.  It  was  just  common  practice.  We  did  a  lot  of  work  for  an- 
other institution,  not  a  savings  and  loan,  and  it  was  not  uncommon 
for  us  to  document  the  entire  transaction  for  both  parties. 

Mr.  Ben-Veniste.  Let  me  turn  to  another  subject  matter,  and 
that  is  the  subject  matter  of  the  billing  records  which  have  recently 
been  turned  over  to  this  Committee  on  January  5,  1996.  Have  you 
had  an  occasion  to  review  those  records? 

Mr.  HuBBELL.  I  reviewed  those  records  just  recently. 

Mr.  Ben-Veniste.  Do  you  recall  having  seen  them  previously? 

Mr.  HUBBELL.  Yes,  I  saw  them  in  1992. 

Mr.  Ben-Veniste.  Would  you  tell  us  in  your  own  words  what  you 
recall  and  the  circumstances  about  having  seen  those  records  at 
that  time? 

Mr.  HuBBELL.  I  recall  in  1992  that  the  issue  regarding  our  rep- 
resentation of  Madison  and  specifically  our  work  before  the  Arkan- 
sas Securities  Department  was  of  interest  to  Mr.  Gerth  of  The  New 
York  Times,  and  that  our  firm  was  being  questioned  by  people 
within  the  campaign  about  Mrs.  Clinton's  work  in  that  regard.  We 
did  some  work  in  trying  to  organize  and  pull  up  the  files.  In  con- 
nection with  that,  bills  were  pulled  and  reviewed  by  myself  and 
Mr.  Foster  and  Mr.  Massey,  I  believe. 

Mr.  Ben-Veniste.  What  do  you  recall  about  the  review  of  those 
bills  at  that  time? 

Mr.  HUBBELL.  I  recall  only  what  I  did,  and  that  was  to  look  for 
contacts  with  the  Arkansas  Securities  Department  and  to  get  a 
general  view  of  what  work  Mrs.  Clinton  may  have  done  so  that  the 
campaign  was  not  in  a  position  of  saying  something  that  was  inac- 
curate. 

Mr.  Ben-Veniste.  What  time  of  the  year  in  1992  do  you  recall 
having  reviewed  the  bills? 

Mr.  HuBBELL.  I  guess  we  call  it  the  winter  now.  Sometimes  it's 
the  spring,  but  now  it's  the  winter,  February  and  March,  certainly 
if  this  weather  is  any  indication. 

Mr.  Ben-Veniste.  So  it  was  early  in  1992? 

Mr.  HuBBELL.  Early  in  1992. 

Mr.  Ben-Veniste.  What  do  you  recall  about  where  those  billing 
records  went  after  you  reviewed  them? 

Mr.  HuBBELL.  They  were  at  the  firm  when  I  reviewed  them. 

Mr.  Ben-Veniste.  They  were  at  the  Rose  Firm? 

Mr.  HuBBELL.  Yes. 

Mr.  Ben-Veniste.  Now  did  you  review  them  together  with  Mr. 
Foster? 

Mr.  HUBBELL.  I  really  couldn't  tell  you.  I  believe  at  least  that  I 
reviewed  them  and  gave  them  to  Mr.  Foster. 

Mr.  Ben-Veniste.  So,  to  the  best  of  your  knowledge,  after  the  re- 
view by  you  and  Mr.  Foster,  Mr.  Foster  had  possession  of  them  at 
least  in  early  1992? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Ben-Veniste.  Did  you  see  them  again  after  that  review? 

Mr.  HuBBELL.  I  don't  believe  so. 
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Mr.  Ben-Veniste.  Were  those  the  records  upon  which  you  had  a 
conversation  with  Susan  Thomases? 

Mr.  HUBBELL.  More  than  Ukely. 

Mr.  Ben-Veniste.  What  was  the  reason  for  your  conversation 
with  Susan  Thomases? 

Mr.  Hubbell.  The  campaign  was  continuing  to  get  inquiries. 
They  were  wanting  to  be  clear  on — if  Mrs.  CUnton  had  not  done 
certain  work,  they  wanted  to  be  able  to  say  that  because  it  was  not 
only  the  press  at  that  point,  but  other  people  running  against  the 
President  who  were  saying  things  about  it,  and  they  wanted  to 
know  what  type  of  work  she  had  done  and  what  could  be  said. 

Mr.  Ben-Veniste.  Do  those  records  reflect  that  Mrs.  Clinton  did 
a  substantial  amount  of  work  for  Madison  Guaranty? 

Mr.  Hubbell.  Not  in  my  opinion. 

Mr.  Ben-Veniste.  Now  after  you  reviewed  the  records  and  had 
your  conversation  with  Ms.  Thomases,  do  you  recall  whether  you 
had  the  records  in  front  of  you  when  you  had  the  conversation  with 
Mr.  Foster? 

Mr.  Hubbell.  I  don't  recall. 

Mr.  Ben-Veniste.  But  it  would  be  fair  to  say  that  you  had  re- 
viewed them  within  that  general  timeframe  of  your  conversation 
with  him? 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  And  the  last  you  recall  of  seeing  those  records 
in  1992  was  when  Mr.  Foster  took  possession  of  them? 

Mr.  Hubbell.  Either  Vince  and  I  looked  at  them  together — 
there's  one  thing  on  the  records  that  gives  me  some  indication  that 
I  did  something  and  then  gave  them  to  Vince. 

Mr.  Ben-Veniste.  What  is  that?  Could  we  have  a  set  of  the 
records  provided  to  Mr.  Hubbell,  please. 

Mr.  Hubbell.  Can  I  make  one  caveat  while  we're  getting  this? 

Mr.  Ben-Veniste.  Surely. 

Mr.  Hubbell.  What  I  have  seen  are  Xerox  copies.  I  don't  know 
precisely  in  what  format  the  originals  are.  You  know  what  I'm  say- 
ing? I  have  read  in  the  paper  that  somebody  has  got  red  ink  on  one 
of  them,  but  I  have  only  seen  the  copies 

Mr.  Ben-Veniste.  Can  I  have  a  copy  sent  down?  Let's  have  the 
Committee's  copy,  which  is  a  color  photocopy,  sent  down. 

Mr.  Hubbell,  let  me  put  in  front  of  you  what  we  have  received, 
on  the  size  of  paper  we  have  received  it,  which  is  a  color  copy  of 
the  billing  records  received  from  Mr.  Kendall. 

Mr.  Hubbell.  OK. 

Mr.  Ben-Veniste.  Now,  you  said  that  there  was  something  on 
the  records  that  you  wished  to  call  our  attention  to? 

Mr.  Hubbell.  I'm  referring  to  DKSN  028935. 

Mr.  Ben-Veniste.  DKSN  028935.  OK. 

Mr.  Hubbell.  I  am  referring  to  what  appears  to  be  on  what  we 
call  a  yellow  Post-Em  or  whatever,  but  there's  an  asterisk  there. 
I  recognize  that  as  my  asterisk  or  my  handwriting,  as  bad  as  it  is. 

Mr.  Ben-Veniste.  That  appears  to  be  a  photocopy  of  what  was 
a  yellow  sticky  or  a  Post-it  with  an  asterisk  toward  the  bottom  of 
the  page? 

Mr.  Hubbell.  Right. 

Mr.  Ben-Veniste.  Do  you  recall  why  you  put  that  asterisk  there? 
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Mr.  HUBBELL.  Because,  as  you  can  see,  there's  some  real  shaky 
underUning  right  beside  it.  That's  mine  as  well.  It  says  "telephone 
conference  with  B.  Bassett."  If  you  recall,  the  issue  then,  way  back 
when,  was  did  Mrs.  Clinton  ever  have  any  contact  with  the  Arkan- 
sas Securities  Department.  When  we  went  back  to  the  bills,  that 
was  the  only,  I  believe,  indication  on  the  bills  of  a  direct  contact 
with  the  Arkansas  Securities  Department  so  I  underlined  that.  I 
probably  gave  that  to  Vince. 

Mr.  Ben-Veniste.  Now  there's  more  writing  on  the  same  page, 
if  you  will  stay  with  that,  also  in  red.  It  looks  like  felt  tip  pen. 

Mr.  HuBBELL.  Right. 

Mr.  Ben-Veniste.  It  says  "HRC — this  suggests  1st  matter." 

Mr.  HuBBELL.  Right. 

Mr.  Ben-Veniste.  Do  you  recognize  that  handwriting? 

Mr.  HuBBELL.  Yes,  I  do. 

Mr.  Ben-Veniste.  Whose  is  that? 

Mr.  HuBBELL.  Vincent  Foster's. 

Mr.  Ben-Veniste.  So  both  of  you  were  marking  up  these  billing 
records  for  purposes  of  your  review  and  analysis  in  red  ink? 

Mr.  Hubbell.  Right. 

Mr.  Ben-Veniste.  Do  you  recall  having  seen  Mr.  Foster's  hand- 
writing on  the  documents  back  in  1992? 

Mr.  Hubbell.  I  don't. 

Mr.  Ben-Veniste.  Do  you  recall  having  discussed  the  same  is- 
sues about  the  sequence  of  events  and  the  nature  of  the  representa- 
tion back  in  1992? 

Mr.  Hubbell.  With  Mr.  Foster? 

Mr.  Ben-Veniste.  With  Mr.  Foster. 

Mr.  Hubbell.  Yes,  I  do. 

Mr.  Ben-Veniste.  And  to  the  best  of  your  ability  to  provide  an 
informed  opinion,  if  you  did  not  see  Mr.  Foster's  handwriting  back 
in  1992,  do  you  have  a  belief  as  to  whether  the  notations  made  by 
Mr.  Foster  were  made  in  1992? 

Mr.  Hubbell.  I  have  an  opinion,  but  it's  just  my  belief.  We  were 
both  working  on  it,  and  this  is  what  he  did  to  ultimately  give  it 
to  somebody  to  indicate  what  was  going  on,  he  highlighted  what 
the  records  showed. 

Mr.  Ben-Veniste.  Do  you  know  who  he  gave  it  to? 

Mr.  Hubbell.  No. 

Mr.  Ben-Veniste.  So  your  belief  is  that  these  markings  were 
made  in  1992? 

Mr.  Hubbell.  That's  my  belief. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  And  to  whom  did  he  give  it,  someone  in  the 
campaign? 

Mr.  Hubbell.  Mr.  Sarbanes,  I  really  don't  know.  I  would  hate  to 
guess.  It  looks  like  it's  directed  to  Mrs.  Clinton,  but  I  do  not  know. 
It  was  probably  given  to  somebody  in  the  campaign. 

Senator  Sarbanes.  Probably  somebody  in  the  campaign? 

Mr.  Hubbell.  Probably,  but  I  don't  know. 

Mr.  Ben-Veniste.  Mr.  Chairman,  our  time  is  up. 

The  Chairman.  Senator  Shelby. 
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OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Thank  you. 

Mr.  Hubbell,  did  you  have  the  records  printed  out  from  the  Rose 
Law  Firm  on  February  12,  1992,  or  thereabouts? 

Mr.  Hubbell.  Thereabouts.  Either  myself  or  Vince  Foster  re- 
quested they  be  printed  out. 

Senator  Shelby.  Who  would  have  had  the  capability  to  do  this, 
in  other  words,  the  printouts? 

Mr.  Hubbell.  As  far  as  this  cover  printout,  our  accounting  de- 
partment. 

Senator  Shelby.  Now  do  you  have  the  copy  of  the  records  that 
were  produced  from  the  White  House  that  they  found  down  there? 

Mr.  Hubbell.  Yes,  I  do. 

Senator  Shelby.  You  have  looked  at  those  records,  and  you're 
looking  at  them  right  now? 

Mr.  Hubbell.  Yes. 

Senator  Shelby.  You  identified  Vince  Foster's  handwriting  and 
notes;  is  that  correct? 

Mr.  Hubbell.  That's  correct. 

Senator  Shelby.  Are  his  notes  written  in  with  a  red  script? 

Mr.  Hubbell.  On  the  copy  that  I  received  here,  yes,  they  were. 

Senator  Shelby.  And  you  do  not  recall  seeing  the  red  writing, 
the  red  ink  on  the  notes  or  on  the  records  when  you  first  looked 
at  them  in  1992,  do  you? 

Mr.  Hubbell.  No,  I  do  not. 

Senator  Shelby.  So  you  don't  know,  of  your  own  knowledge, 
when  Mr.  Foster  wrote  what  he  did  on  these  notes? 

Mr.  Hubbell.  No,  I  do  not. 

Senator  Shelby.  You  have  looked  through  the  records? 

Mr.  Hubbell.  Yes,  I  have. 

Senator  Shelby.  Is  there  more  than  one  occasion  where  Mr.  Fos- 
ter made  some  notes  regarding  Hillary  Rodham  Clinton's  billing? 

Mr.  Hubbell.  Yes.  There's  some  I've  identified  as  my  hand- 
writing, or  bad  scribbling. 

Senator  Shelby.  Did  you  give  the  records  there  to  Mr.  Foster,  or 
were  you  all  working  off  of  a  different  copy  or  what? 

Mr.  Hubbell.  I  think  I  testified  no,  it  was  clear  that  we  were 
working  off  the  same  copy. 

Senator  Shelby.  Working  off  the  same  copy? 

Mr.  Hubbell.  I  don't  remember  whether  we  were  doing  it  to- 
gether, but  my  best  belief  is  that  I  was  highlighting  certain  things 
and  then  giving  them  to  Mr.  Foster. 

Senator  Shelby.  Were  these  records  ever  turned  over  to  Hillary 
Rodham  Clinton  by  Mr.  Foster? 

Mr.  Hubbell.  I  do  not  know. 

Senator  Shelby.  If  you  will  turn  to  DKSN  028935,  would  you 
look  at  that? 

Mr.  Hubbell.  Yes. 

Senator  Shelby.  At  the  top  of  the  page,  does  it  say  "HRC — this 
suggests  1st  matter"? 

Mr.  Hubbell.  "This  suggests  1st  matter." 

Senator  Shelby.  Is  that  the  handwriting  of  Mr.  Foster? 

Mr.  Hubbell.  Yes,  it  is. 
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Senator  Shelby.  Do  you  know  if  he  turned  these  copies  of  these 
records  over  to  or  discussed  them  with  Mrs.  CUnton? 

Mr.  HUBBELL.  I  do  not. 

Senator  Shelby.  But  it's  obvious  to  you  as  a  lawyer  that  he  was 
going  back  over  these  records  and  checking  bilUng  items  that  Mrs. 
CUnton  billed  out  for  doing  various  amounts  of  work? 

Mr.  Hubbell.  That  is  correct.  That  was  my  understanding,  and 
that's  what  I  know  he  did. 

Senator  Shelby.  What  happened  to  these  records  after  you  and 
Mr.  Foster  were  finished  working  off  the  same  sheet  or  the  same 
records?  What  happened  to  those  records? 

Mr.  Hubbell.  I  don't  know,  Senator. 

Senator  Shelby.  Let's  go  back  to  February  1992.  You  were  both 
working  and  making  notes  on  the  records  that  are  before  you;  is 
that  right? 

Mr.  Hubbell.  Right,  that's  correct. 

Senator  Shelby.  You  were  a  partner  and  working  in  the  Rose 
Law  Firm  with  Mr.  Foster  at  that  time? 

Mr.  Hubbell.  That's  correct. 

Senator  Shelby.  Did  they  walk  out  of  the  office  there  or  what 
happened  to  them? 

Mr.  Hubbell.  I  don't  know. 

Senator  Shelby.  Did  you  ever  inquire  as  to  where  they  were 
after  February  1992?  Did  you  ever  talk  to  Mr.  Foster  about 

Mr.  Hubbell.  No,  I  never  talked  to  Mr.  Foster.  Recently  I  have 
inquired  as  to  where  they  were,  obviously  everybody  has  been  in- 
quiring about  where  they  were,  but  until  just  recently,  no. 

Senator  Shelby.  Did  you  take  those  records  out  of  the  Rose  Law 
Firm? 

Mr.  Hubbell.  No. 

Senator  Shelby.  You  did  not? 

Mr.  Hubbell.  No. 

Senator  Shelby.  Do  you  know  if  Mr.  Foster  did? 

Mr.  Hubbell.  I  do  not  know. 

Senator  Shelby.  Did  you  talk  to  Mr.  Kendall  about  this,  or  did 
Mr.  Foster,  about  these  records? 

Mr.  Hubbell.  These  records,  no. 

Senator  Shelby.  Do  you  know  if  Mr.  Foster  talked  to  him  about 
the  billing  records? 

Mr.  Hubbell.  I  don't  believe  Mr.  Foster  would  have  talked  to 
Mr.  Kendall  because  Mr.  Foster  had  died  before  Mr.  Kendall  was 
hired. 

Senator  Shelby.  OK.  Who  kept  in  custody  these  records  from 
February  1992  until  they  were  discovered?  Can  we  just  go  through 
the  chain  here? 

Mr.  Hubbell.  I  do  not  know. 

Senator  Shelby.  You  have  no  idea? 

Mr.  Hubbell.  I  believe  they  were  at  the  firm  and  when  they  left 
the  firm,  I  don't  know. 

Senator  Shelby.  How  did  they  get  to  the  White  House? 

Mr.  Hubbell.  I  don't  know.  Senator. 

Senator  Shelby.  You  have  no  idea? 

Mr.  Hubbell.  No,  I  do  not. 
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Senator  Shelby.  Do  you  know  if  these  records  were  part  of  the 
records  that  Mr.  Foster  had  in  his  office  at  the  White  House  when 
he  was  still  alive? 

Mr.  HUBBELL.  No,  I  do  not. 

Senator  Shelby.  Could  they  have  been? 

Mr.  HuBBELL.  Yes,  they  could  have  been. 

Senator  Shelby.  Who  did  you  talk  to,  Mr.  Hubbell,  about  these 
billing  records  other  than  Mr.  Foster? 

Mr.  Hubbell.  I  know  that  I  talked  about  these  with  people  in 
the  campaign. 

Senator  Shelby.  Who  would  that  be?  Would  that  be  President 
Clinton,  Governor  Clinton  then? 

Mr.  Hubbell.  No,  no,  no. 

Senator  Shelby.  Would  it  be  Mrs.  Clinton? 

Mr.  Hubbell.  I  have  tried  to 

Senator  Shelby.  Let's  go  back  in  time- 


Mr.  Hubbell.  I  was  trying  to  answer.  Senator. 

Senator  Shelby.  Gk)  ahead. 

Mr.  Hubbell.  I  really  was.  I've  been  trying  for  a  long  time  to 
think  about  who  I  talked  to,  whether  I  talked  to  Mrs.  Clinton  about 
Madison  billing  or  not.  I  don't  know  that  I  did.  I  don't  have  any 
memory  of  doing  it,  but  it  seems  unlikely  that  I  wouldn't  have,  al- 
though Vince  may  have  been  the  one  who  talked  to  Hillary  about 
it.  I  did  talk  to,  I  am  confident,  Loretta  Lynch  and,  according  to 
the  notes,  I  had  some  conversation  with  Susan  Thomases. 

Senator  Shelby.  You  talked  with  Susan  Thomases  about  it.  You 
have  seen  her  notes  from  the  conversation,  the  telephone  conversa- 
tion you  had  with  her  in  February  of  1992? 

Mr.  Hubbell.  I  have  not  seen  her  notes.  I've  seen  articles  about 
her  notes. 

Senator  Shelby.  Did  you  discuss  these  bills,  these  bills  you  have 
before  you,  with  anyone  at  the  White  House  from  1993  on? 

Mr.  Hubbell.  Talk  about  the  bills  with  the  White  House? 

Senator  Shelby.  Anybody  at  the  White  House.  Not  with  Mr. 
Nussbaum? 

Mr.  Hubbell.  No,  I  didn't  talk  with  Mr.  Nussbaum.  Carolyn 
Huber  worked  at  the  White  House,  but  I  would  have  talked  to  her 
about  them  when  she  was  at  the  Rose  Firm,  not  when  she  went 
to  the  White  House. 

Senator  Shelby.  Did  you  'ever  talk  to  Mr.  Foster  about  them 
after  he  went  to  the  White  House? 

Mr.  Hubbell.  No. 

Senator  Shelby.  Who  did  you  send  this  fax  to,  that  Counsel 
asked  you  about,  when  you  were  over  at  the  Justice  Department? 

Mr.  Hubbell.  I  believe,  Senator,  I  said  I  don't  remember  sending 
the  fax. 

Senator  Shelby.  But  it  came  from  your  phone  number  or  your 
area  over  in  the  Justice  Department,  did  it  not? 

Mr.  Hubbell.  That's  what  it  indicates,  yes. 

Senator  Shelby.  Do  you  dispute  that? 

Mr.  Hubbell.  No,  I  don't. 

Senator  Shelby.  You're  just  saying  you  don't  recall  personally 
sending  it,  but  you  don't  deny  sending  it,  do  you? 

Mr.  Hubbell.  No,  not  one  way  or  the  other. 
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Senator  Shelby.  Now  who  did  you  send  it  to?  Did  you  send  it 
to  Mrs.  Clinton,  Mr.  Lindsey,  Mr.  Nussbaum,  Mr.  Foster?  Who  did 
you  send  it  to? 

Mr.  HUBBELL.  It  wouldn't  have  been  Mr.  Foster,  Senator,  as  you 
know.  He  was  no  longer  with  us. 

Senator  Shelby.  This  was  subsequent  to  that. 

Mr.  Hubbell.  Most  of  my  communication  with  the  White  House 
was  through  the  White  House  Counsel's  Office. 

Senator  Shelby.  Was  that  personally  Mr.  Nussbaum? 

Mr.  Hubbell.  I  talked  to  Mr.  Nussbaum,  I  talked  to  the  new 
Deputy,  I  don't  know  exactly  when  he  went  on  board,  and  I  talked 
to  Mr.  Kennedy  on  a  daily  basis. 

Senator  Shelby.  Of  your  own  knowledge,  was  the  last  person 
who  had  the  billing  records  before  you  Mr.  Foster? 

Mr.  Hubbell.  Yes. 

Senator  Shelby.  Did  you  ever  have  any  conversations  with  any- 
one, Mr.  Hubbell,  about  whether  any  billing  sheets  or  records  ex- 
isted after  your  testimony  on  December  1st? 

Mr.  Hubbell.  Yes. 

Senator  Shelby.  If  so,  with  whom? 

Mr.  Hubbell.  With  the  Grand  Jury  in  Little  Rock,  Arkansas, 
Mr.  Hick  Ewing,  and  my  counsel. 

Senator  Shelby.  When  you  first  heard  that  the  billing  records 
before  you  were  found  or  discovered  at  the  White  House,  what  was 
your  reaction? 

Mr.  Hubbell.  That  Carolyn  found  them? 

Senator  Shelby.  Right. 

Mr.  Hubbell.  I  smiled. 

Senator  Shelby.  Like  the  world? 

Mr.  Hubbell.  No.  I  know  Ms.  Huber,  and  it  just  didn't  surprise 
me  that  all  of  a  sudden  she  discovered  them. 

Senator  Shelby.  Discovered  them  on  the  table? 

Mr.  Hubbell.  No,  discovered  them  in  her  office. 

Senator  Shelby.  Discovered  them  in  her  office.  OK.  But  you  had 
no  idea  where  they  were  for  the  last  year  or  two? 

Mr.  Hubbell.  No,  no,  I  did  not. 

Senator  Shelby.  Thank  you. 

Senator  Sarbanes.  Senator  Dodd. 

Mr.  Ben-Veniste.  What  is  it  that  you  knew  about  Ms.  Huber 
that  caused  you  to  smile  and  to  make  that  observation? 

Mr.  Hubbell.  First  of  all,  I  felt  sorry  for  her,  but  just  that  all 
of  a  sudden,  oh,  you're  looking  for  the  billing  records,  here  they  are. 
It  just  didn't  surprise  me  that  something  like  that  happened.  I  read 
about  it  and  I  just  smiled. 

Mr.  Ben-Veniste.  Is  it  correct,  Mr.  Hubbell,  that  you  did  not  do 
any  work  on  the  IDC  transactions? 

Mr.  Hubbell.  I  did  not. 

Mr.  Ben-Veniste.  With  respect  to  the  regulatory  matters  involv- 
ing IDC,  that  is  the  wet/dry  matter  or  the  sewer  matter,  did  you 
do  any  work? 

Mr.  Hubbell.  I  didn't  do  any  work,  no. 

Mr.  Ben-Veniste.  Knowing  Mr.  Ward  as  you  do,  Mr.  Hubbell,  do 
you  think  he  would  have  had  a  reluctance  in  picking  up  the  phone 
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to  inquire  about  the  status  of  the  various  regulatory  projects  which 
were  being  handled  by  Rose? 

Mr.  HUBBELL.  I  don't  think  Mr.  Ward  would  have  any  involve- 
ment in  the  securities  matter  at  all. 

Mr.  Ben-Veniste.  No.  I'm  talking  about  the  latter  two  matters. 

Mr.  HUBBELL.  No. 

Mr.  Ben-Veniste.  There  is  a  series  of  telephone  conversations 
between  Mr.  Ward  and  Mrs.  Clinton,  which  correspond  to  the  work 
being  done  by  Mr.  Donovan  and  overseen  by  Mrs.  Clinton  relating 
to  the  wet/dry  issue  and  the  sewer  issue.  My  question  is  directed 
based  on  your  knowledge  of  Mr.  Ward  and  his  predilections.  Would 
you  find  it  unusual  that  he  would  pick  up  the  phone  and  initiate 
contact  with  Mrs.  Clinton  about  the  status  of  those  matters? 

Mr.  HuBBELL.  I  would  find  it  not  unusual  at  all  that  he  would 
pick  up  the  phone  and,  like  a  lot  of  clients,  would  want  to  know 
why  it  hadn't  been  done  yesterday. 

Mr.  Ben-Veniste.  In  fact,  I  take  it  from  that  answer,  it  would 
surprise  you  if  he  hadn't  done  so? 

Mr.  HuBBELL.  If  he  wanted  something,  and  it  was  important, 
then  I  would  expect  him  to  call  every  day  until  it  was  done. 

Mr.  Ben-Veniste.  To  come  back  to  the  point  I  was  making  ear- 
lier about  Mr.  Alston  Jennings'  testimony,  which  was  read  to  you 
from  page  123  of  the  transcript  of  Mr.  Jennings'  deposition.  And, 
of  course,  you  haven't  seen  the  transcript  of  that  deposition,  have 
you? 

Mr.  HuBBELL.  No,  I  have  not. 

Mr.  Ben-Veniste.  Indeed,  it  was  just  taken  yesterday.  The  ques- 
tion that  was  put  to  you  from  that  deposition  was: 

Question:  So,  in  your  discussions  with  Mr.  Ward,  it  was  your  understanding  that 
neither  he  nor  Mr.  McDougal  obtained  any  assistance  from  lawyers  in  preparing 
these  letter  agreements? 

And  Mr.  Jennings  said: 

Answer:  That  was  my  very  clear  understanding,  that  the  preparation  of  the  agree- 
ments, the  language  of  the  agreements  was,  as  far  as  Mr.  Ward  knew,  not  the  prod- 
uct of  any  lawyer. 

Then,  continuing  with  Mr.  Jennings'  testimony: 

Question:  And  Mr.  Ward  was  familiar  with  the  preparation  of  all  three,  so  if  law- 
yers were  involved,  he  would  have  been  aware  of  that? 

Answer:  Absolutely. 

Question:  And  I  think  this  is  clear,  but  Mr.  Ward  never  indicated  to  you  that  Mr. 
Hubbell  assisted  him  in  the  preparation  of  those  letter  agreements? 

Answer:  He  indicated  to  me  that  Mr.  Hubbell's  secretary  typed,  I  think,  just  one 
of  the  agreements. 

Question:  And  do  you  recall  which  one  that  was? 

Answer:  I  think  it  was  the  third  one  or  the  one  that  included  the  Holman  Acres. 

He  was  questioned  further  at  line  17: 

Question:  And  to  be  as  clear  as  we  can,  recognizing  that  this  was  many  years  ago, 
all  three  agreements  were  prepared  over  the  space  of  a  few  days  around  September 
24th? 

Answer:  That's  correct. 

Question:  That's  your  best  understanding? 

Answer:  Yes. 

Question:  And  Mr.  Ward  was  quite  clear  on  that  point? 

Answer:  Yes. 
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This  is  Mr.  Jennings  being  questioned  about  his  conversations 
with  his  former  dient,  Mr.  Ward.  What  I  wanted  to  make  clear,  in 
answering  that  question  and  being  referred  to  that  transcript,  was 
that  the  subject  of  that  questioning  was  the  early  agreements  for 
the  purchase  of  the  property,  and  the  other  agreements  between 
Mr.  Ward  and  Madison  Bank  at  or  around  September  24,  1985,  as 
compared  with  the  option  agreement,  which  was  dated  May  1986. 
That  was  not  the  subject  of  this  questioning. 

I  think  that  would  exhaust  the  questioning  on  this  line  for  the 
moment,  Mr.  Chairman.  We  would  cede  that  time  back. 

The  Chairman.  Thank  you.  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman.  Mr.  Hubbell. 

Mr.  Hubbell.  Senator. 

Senator  Mack.  I  am  going  to  ask  that  we  put  up  on  the  Elmo 
a  letter  dated  November  22,  1993,  from  Mr.  Kendall  back  to  Mr. 
Jones  at  the  Rose  Law  Firm,  and  I  do  this  for  the  purpose  of  identi- 
fying some  files  because  that's  the  area  of  inquiry  that  I  want  to 
pursue.  The  three  files,  as  I  understand  it,  that  are  listed  on  here 
are  first,  the  "Madison  Guaranty  Limited  Partnership  Application/ 
Brokerage  Activities,"  second  would  be  the  "Madison  Guaranty  Net 
Worth  Preferred  Stock  Offering,"  and  third,  "Madison  Guaranty 
Preferred  Stock  Offering."  It  is  my  understanding  that  you  gave 
those  files  to  Williams  &  Connolly;  is  that  correct? 

Mr.  Hubbell.  That  is  correct. 

Senator  Mack.  When  did  you  give  them  to  Williams  &  Connolly? 

Mr.  Hubbell.  It  was  when  I  met  Mr.  Kendall  at  his  office  in 
mid-November.  I  don't  have  the  exact  date  in  front  of  me. 

Senator  Mack.  So  it  would  have  been  sometime  relatively  near 
this  November  22nd 

Mr.  Hubbell.  Very  close,  yes. 

Senator  Mack.  What  prompted  you  to  give  those  files  to  Mr. 
Kendall? 

Mr.  Hubbell.  I  gave  all  the  files  I  had  in  my  possession  that  re- 
lated to  the  Clintons  to  Mr.  Kendall  in  the  month  of  November. 

Senator  Mack.  I  didn't  hear  that  last  part,  I'm  sorry. 

Mr.  Hubbell.  In  the  month  of  November. 

Senator  Mack.  You  say  you  gave  him  all  of  the  files.  Are  you  im- 
plying there  were  more  files  than  these  three  that  were  identified? 

Mr.  Hubbell.  That  belonged  to  the  Clintons,  yes,  but  not  that 
related  necessarily  to  Madison.  I  had  a  great  deal  of  files  in  my 
basement,  as  I  have  told  this  Committee,  and  all  of  those  were  de- 
livered to  Mr.  Kendall  in  November  of  1993. 

Senator  Mack.  So  this  letter  only  refers  to  three  files? 

Mr.  Hubbell.  That's  correct. 

Senator  Mack.  Let  me  ask  you  this  question.  There  was  a  whole 
series  of  files,  then,  that  you  kept  in  your  basement? 

Mr.  Hubbell.  That's  correct. 

Senator  Mack.  Did  you  get  all  of  those  files  at  the  same  time? 

Mr.  Hubbell.  Within  a  short  period  of  time  in  the  month  of  Jan- 
uary 1993. 

Senator  Mack.  In  the  month  of  January  1993.  Who  did  you  get 
the  files  from? 


1266 

Mr.  HUBBELL.  I  got  some  of  the  files  from  Ms.  Betsey  Wright.  I 
got  some  of  the  files  from  people  within  the  firm  who  knew  I  was 
putting  all  the  files  together,  including  Mr.  Foster. 

Senator  Mack.  You  received  files  from  Mr.  Foster? 

Mr.  HuBBELL.  Yes. 

Senator  Mack.  And  that  would  have  been  in  January  1993? 

Mr.  HUBBELL.  Yes.  The  three  files  that  are  referenced  in  this  let- 
ter, I  got  from  Vince.  Now,  I  don't  remember  whether  it  was  Vince, 
Vince's  secretary,  or  some  other  staff  employee  at  the  firm  who 
handed  them  to  me,  but  I  knew  what  they  were,  and  they  were 
given  to  me  by  Vince. 

Senator  Mack.  And  this  was  in  January  1993? 

Mr.  HuBBELL.  January  1993. 

Senator  Mack.  What  was  going  on  in  your  life  in  January  1993? 

Mr.  HUBBELL.  A  lot.  I  was  moving  to  Washington,  I  was  leaving 
the  law  firm,  I  was  going  to  join  the  Justice  Department,  and  I  was 
working  for  the  transition  team  at  that  time  doing  lots  of  things. 

Senator  Mack.  Just  one  question  that  comes  to  mind.  In  retro- 
spect, does  it  strike  you  as  unusual  that  an  individual,  who  I 
guess — at  that  time  were  you  aware  that  you  were  going  to  be  the 
Associate  Attorney  General? 

Mr.  HuBBELL.  No,  I  was  not.  I  was  not  aware  I  was  going  to  be 
Associate  Attorney  General.  In  fact,  I  didn't  expect  to  be  Associate 
Attorney  General  when  I  came  to  Washington. 

Senator  Mack.  So  these  were  given  to  you,  then,  because  of  your 
position  on  the  transition  team? 

Mr.  HuBBELL.  I  believe,  especially  as  it  pertains  to  the  Betsey 
Wright  files,  I  was  doing  that  in  connection  with  the  transition. 
Those  files  had  been  at  the  campaign.  I  got  them,  along  with  other 
files,  and  was  going  to  try  to  determine  what  we  were  going  to  do 
with  the  files  of  the  campaign  and  the  transition. 

Senator  Mack.  I'm  just  curious  as  to  why  it  was  you.  I  mean, 
wasn't  Mr.  Lindsey  deeply  involved? 

Mr.  HuBBELL.  Everybody  was  real  busy,  and  I  was  an  attorney 
and  was  working  on  this  specific  issue,  along  with  other  counsels 
to  the  transition,  and  I  knew  Ms.  Wright  and  I  made  the  request 
to  Ms.  Wright  to  deliver  them  to  me. 

Senator  Mack.  Again,  there  were  a  number  of  files  that  came  to 
you  from  different  sources  that  were  in  your  possession  in  January 
1993.  Betsey  Wright  was  one  of  the  individuals  that  gave  you  some 
files? 

Mr.  HuBBELL.  Right. 

Senator  Mack.  Vince  Foster  gave  you  some  files? 

Mr.  HuBBELL.  Either  directly  or  through  one  of  his  people. 

Senator  Mack.  Who  else  provided  files? 

Mr.  HUBBELL.  Hillary's  secretary,  Ms.  Huber,  myself. 

Senator  Mack.  The  other  thing  that  catches  your  attention  in 
this  letter  is  the  reference  that  these  files  were  of  the  late  Vince 
Foster,  and  I  think  you  said  just  a  moment  ago  specifically  these 
three  files  were  given  to  you  either  by  Vince  Foster  or  someone 
working  on  his  behalf? 

Mr.  HuBBELL.  Right.  I  think  Mr.  Kendall,  when  he  wrote  this  let- 
ter, was  actually  mistaken.  They  weren't  part  of  Vince  Foster's 
files,  other  than  that  he  had  them  at  the  firm,  and  he  gave  them 


1267 

to  me.  I  think  he  was  mistaken  in  the  way  he  phrases  this  letter. 
I  had  the  possession  of  those  files  from  January  1993.  I  delivered 
them  to  Mr.  Kendall. 

Senator  Mack.  Where  did  Mr.  Foster  have  these  files?  He  wasn't 
the  attorney  of  record? 

Mr.  HUBBELL.  No.  As  I  think  we  testified  earlier,  in  1992  there 
were  specific  issues  raised  about  Mrs.  Clinton's  work  before  the  Ar- 
kansas Securities  Department,  and  these  three  files  related  to  that. 

Senator  Mack.  Were  these  original  files,  or  were  these  copies? 

Mr.  HuBBELL.  These  were  originals. 

Senator  Mack.  I'm  curious  as  to  why  you  gave  these  files  to  the 
Clintons'  attorney. 

Mr.  HuBBELL.  I  wanted  to  give  the  Clintons'  attorney  all  the  files 
that  belonged  to  them  or  had  any  relation  to  them. 

Senator  Mack.  Again,  I'm  not  sure.  There  are  some  questions 
that  come  to  mind.  Why  didn't  these  go  directly  back  to  Madison? 

Mr.  HuBBELL.  These  weren't  Madison  files.  They  were  Rose  Law 
Firm  files. 

Senator  Mack.  Excuse  me? 

Mr.  HuBBELL.  These  were  the  Rose  Law  Firm  files  on  these  three 
issues. 

Senator  Mack.  But  you  said  these  were  not  Madison  files.  They 
were  Whitewater  files? 

Mr.  HUBBELL.  No,  I  didn't  say  Whitewater.  If  I  did,  I'm  sorry. 
They  were  Madison  files.  They  were  Rose  Law  Firm  files  on  work 
we  did  for  Madison  Guaranty  back  in  1985. 

Senator  Mack.  I  really  meant  to  ask  you  the  question  why  didn't 
you  return  them  to  the  Rose  Law  Firm  as  opposed  to  the  Clintons' 
attorney? 

Mr.  HuBBELL.  Why  didn't  I  return  them?  Because  I  was  return- 
ing them  to  the  Clintons'  attorney  because  we  kept  them  as  part 
of  the  Clintons'  files. 

Senator  Mack.  Because  you  had  kept  them  as  part  of  the  Clinton 
files  does  not  make  them  the  Clintons'  files.  Weren't  these  the  Rose 
Law  Firm's  files? 

Mr.  HuBBELL.  Yes,  they  were. 

Senator  Mack.  So  why  did  you  turn  them  over  to  the  Clintons' 
attorney? 

Mr.  HUBBELL.  I  did. 

Senator  Mack.  I  recognize  that  you  did. 

Mr.  HuBBELL.  If  you  think  I  made  some  conscious  decision,  I 
didn't.  As  soon  as  Mr.  Kendall  got  them,  he  said  he  ought  to  send 
them  back  to  the  Rose  Law  Firm. 

Senator  Mack.  But  why  did  you  give  them  to  him? 

Mr.  HUBBELL.  Why  did  I  give  them  to  him? 

Senator  Mack.  Right. 

Mr.  HUBBELL.  Because  they  related  to  the  Clintons,  and  it  was 
an  issue  that  had  been  raised  in  the  campaign. 

Senator  Mack.  In  your  mind,  the  Madison  files  related  to  the 
Clintons.  One  of  the  things  we've  been  hearing  from  the  Clintons 
is  that  they  had  nothing  to  do  with  Madison.  In  fact,  there  was  a 
comment  about  their  activity  being  just  peripheral.  So  what  you're 
saying  is  in  your  mind,  Madison  equaled  Clintons,  therefore,  return 
to  Clintons'  attorney? 
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Mr.  HuBBELL.  No,  Senator,  that's  not  what  I'm  saying.  What  I'm 
saying  is  in  1992,  people  tried  to  say  that  Mrs.  CUnton  had  sub- 
stantial involvement  at  the  Arkansas  Securities  Department  when 
she  was  a  lawyer  at  the  Rose  Firm.  These  files  were  the  files  of 
the  Rose  Firm  which  showed  that  she  did  not,  and  that's  why  I 
kept  them,  and  Mr.  Foster  kept  them,  and  then  we  delivered  them 
to  the  Clintons'  attorney  who  delivered  them  back  to  the  firm. 

Senator  Mack.  So  you're  now  saying  you  returned  them  to  Mr. 
Kendall.  Did  you  instruct  him  to  return  them  to  the  Rose  Firm? 

Mr.  HUBBELL.  No,  I  did  not.  I  did  not  instruct  him  one  way  or 
the  other. 

Senator  Mack.  The  other  area  that  I  want  to  pursue,  even 
though  my  time  is  limited  here,  frankly,  I'm  amazed  that  this — I 
originally  thought  there  were  only  three  files,  but  I  guess  it  was 
because  I  hadn't  been  paying  attention  earlier.  There's  a  whole  host 
of  files  that  you  received  from  many  different  sources  that  you  had 
in  your  basement  since  January  1993? 

Mr.  HuBBELL.  I  didn't  have  them  in  my  basement.  I  had  them 
in  my  possession.  They  ultimately  ended  up  in  my  basement.  I 
didn't  have  a  basement  until  I  moved  to  Washington. 

Senator  Mack.  Fine.  You  had  these  files  in  your  possession? 

Mr.  HuBBELL.  That's  correct. 

Senator  Mack.  Which  I  think  is  the  significant  point. 

Mr.  HuBBELL.  I  think  so,  too. 

Senator  Mack.  You  have  had  these  files  since  January  1993. 
When  did  you  become  the  Associate  Attorney  Greneral? 

Mr.  HuBBELL.  In  May. 

Senator  Mack.  And  you  did  not  turn  these  files  over  to  anyone 
until  November? 

Mr.  HUBBELL.  That's  correct. 

Senator  Mack.  There  were  some  fairly  significant  concerns  being 
raised  about  the  Clintons,  the  White  House.  I  believe  you're  aware 
of  criminal  referrals? 

Mr.  HUBBELL.  I  learned  about  the  criminal  referrals  regarding 
some  other  individuals  in,  I  believe,  September,  yes. 

Senator  Mack.  The  comment  "other  individuals"  implies  that 
there  was  no  reference  to  the  Clintons  in  those  nine 

Mr.  HuBBELL.  Senator,  I  have  never  seen  the  criminal  referrals. 
I  don't  know  what's  in  them. 

Senator  Mack.  The  criminal  referrals  had  to  do  with  Madison? 

Mr.  HuBBELL.  My  understanding  was  they  did  have  to  do  with 
Madison. 

Senator  Mack.  You  had  files  of  Madison  Guaranty? 

Mr.  HUBBELL.  No. 

Senator  Mack.  I  thought  you  just  testified 

Mr.  HuBBELL.  I  had  the  Rose  Law  Firm's  files  on  work  we  did 
for  Madison. 

Senator  Mack.  Excuse  me.  You  had  Rose  Law  Firm  files  of  work 
on  Madison  that  you  retained  until  November 

Mr.  HUBBELL.  That's  correct. 

Senator  Mack.  —1993? 

Mr.  HuBBELL.  Yes. 

Senator  Mack.  Now,  you  were  Associate  Attorney  General  of  the 
United  States? 


1269 

Mr.  HUBBELL.  Yes. 

Senator  Mack.  And  you  then  turned  those  files  over  to  the  CUn- 
tons'  attorney? 

Mr.  HUBBELL.  That's  correct. 

Senator  Mack.  You  don't  find  any  problem  with  that? 

Mr.  HuBBELL.  Absolutely  not. 

Senator  Mack.  Well,  I  think  that  is  an  indicator  of  the  difficul- 
ties that  the  White  House  and  this  Administration  has  gotten  into. 
I  yield  back  my  time. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Mr.  Chairman,  may  I  ask  one  quick  question 
and  follow  on  with  that? 

The  Chairman.  Yes. 

Senator  Bennett.  When  Mr.  Massey  was  here,  Mr.  Hubbell,  he 
told  of  an  instance  where  Mr.  Foster  came  to  him  and  asked  him 
for  files.  Mr.  Massey  did  not  comply  with  that  request  immediately, 
which  caused  Mr.  Foster  to  be  upset  and  to  ask  him  why  the  delay, 
and  Mr.  Massey  said  because  I'm  cop3dng  them.  He  insisted  on 
making  copies  before  turning  the  files  over,  and  in  the  course  of 
this  examination  made  it  clear  that  if  he  had  known  files  that  he 
considered  to  be  the  property  of  the  Rose  Law  Firm  were,  in  fact, 
being  taken  out  of  the  firm,  he  would  have  raised  a  protest. 

Mr.  Hubbell.  OK. 

Senator  Bennett.  Now  are  these  the  files  that  Mr.  Massey  in- 
sisted on  making  copies  of? 

Mr.  Hubbell.  I  do  not  know.  I  do  believe  when  I  took  the  files 
and  left  the  firm,  Mr.  Massey  had  copies,  but  I  don't  know  for  sure 
what  he  copied.  I  believe  he  had  copies  when  I  left. 

Senator  Bennett.  These  are  the  files 

Mr.  Hubbell.  These  are  some  of  the  files.  I  believe  Mr.  Massey 
made  copies  of  all  of  the  Madison  files.  That  was  what  he  told  Mr. 
Foster  he  was  going  to  do. 

Senator  Bennett.  OK.  That's  the  point  I  wanted  to  discover, 
Mr.  Chairman.  If  Mr.  Masse/s  sense  of  legal  ethics  said  to  him, 
these  files  should  not  leave  the  law  firm,  at  least  not  until  I  have 
made  copies  of  them,  but  there  was  a  sense  of  pressure  on  the  part 
of  Vince  Foster  that  he  wanted  them  out  to  the  point  where  he  was 
upset  with  Mr.  Massey  for  delaying  the  supplying  of  the  files,  I  find 
that  somewhat  significant. 

Mr.  Hubbell.  I  have  never  read  that  Mr.  Massey  said  that  Mr. 
Foster  intended  to  take  the  files.  That  was  back  in  1992  when  we 
were  both  employed  there. 

The  Chairman.  I  don't  understand  the  significance  of  that  last 
comment. 

Mr.  Hubbell.  Well,  I  thought  the  Senator  was  saying — maybe 
I'm  wrong. 

The  Chairman.  I  still  don't  understand  the  significance  of  that 
comment. 

Mr.  Hubbell.  I  thought  the  Senator  was  saying — and  maybe  I'm 
wrong — that  Mr.  Foster  had  told  Mr.  Massey  that  he  was  going  to 
take  the  files  out  of  the  firm.  I  don't  believe  that's  the  truth. 

Senator  Bennett.  No,  Mr.  Foster  did  not  tell  Mr.  Massey.  Mr. 
Massey  told  us  he  was  upset  to  discover  they  had  been  taken  out 
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of  the  firm.  His  only  conversation  with  Mr.  Foster  was  when  Mr. 
Foster  became  upset  with  Mr.  Massey  over  taking  the  time  to  make 
copies  before  deUvering  the  files  to  them.  It  may  well  be  if  we 
hadn't  had  those  copies,  we  might  never  have  known  about  the 
records.  I  don't  know. 

I  wanted  to  know  if  these  were  the  same  files  that  Mr.  Massey 
insisted  on  making  copies  of 

Mr.  HUBBELL.  Senator  Bennett,  I  disagree  with  that  statement. 
I  won't  say  anything. 

Senator  Bennett.  OK.  I  am  trying  to  find  out.  So  you  are  sa5dng 
these  are  not  the  files? 

Mr.  HuBBELL.  No.  I  am  saying  you  were  making  the  implication 
that  if  Mr.  Massey  had  not  made  copies,  you  wouldn't  have  these 
files.  In  fact,  you  have  these  files.  Nothing  was  ever  done  with 
them.  The  originals  were  kept,  secured,  and  are  still  in  existence. 

Senator  Bennett.  I  think  that's  fair,  I  accept  that. 

The  Chairman.  Let  me — ^before  I  turn  to  Senator  Sarbanes — 
make  an  observation.  Mr.  Massey,  I  believe,  was  quite  upset  when 
he  ascertained  that  indeed  the  files  had  left  the  office;  that  is  indis- 
putable. 

Mr.  HuBBELL.  That's  fine. 

The  Chairman.  Now  let  me  go  one  step  further.  Had  indeed  the 
files  been  turned  over,  without  copies  being  made,  there  is  no  rea- 
son to  believe  that  the  law  firm  would  have  had  any  files.  The  files 
remained  at  the  law  firm  only  because  Mr.  Massey  made  copies, 
and  that  was  the  Senator's  point. 

Senator  Sarbanes. 

Senator  Sarbanes.  The  way  I  understood  the  Senator's  point,  I 
thought  he  and  Mr.  Hubbell  had  straightened  it  out  between  them. 

The  Chairman.  I  think  the  Senator  had  agreed  to  drop  the  mat- 
ter, but  I  followed  very  carefully  what  his  point  was  and,  indeed, 
I  wanted  to  make  my  own  observation.  That  is  my  observation. 
Now  let's  put  the  full  10  minutes  on  the  Senator's  clock  so  that  he 
can  then  proceed.  Senator. 

Senator  Sarbanes.  As  I  understand  it,  the  files  that  became 
available  with  respect  to  this  matter  were  the  files  that  came  from 
Mr.  Hubbell's  basement.  So  the  statement  that  it  is  only  because 
Mr.  Massey  made  copies  that  we  got  these  files  is  not  accurate  be- 
cause the  files  we  got  were,  in  fact,  the  files  that  were  in  Mr.  Hub- 
bell's  basement  which  were  then  turned  over  to  Mr.  Kendall.  We 
have  this  subsequent  trail  with  respect  to  these  files.  Is  that  the 
point  you  were  trying  to  make? 

Mr.  Hubbell.  My  point  is  that  these  three  files  that  deal  with 
the  securities  issue  were  always,  as  far  as  I  know,  always  intact 
and  have  never  been  missing  or  an3^hing  like  that.  They  have  al- 
ways been  in  good  shape  and  intact.  That's  the  point  I  was  ti:ying 
to  make. 

Senator  Sarbanes.  Now,  the  reason  these  files  were,  as  it  were, 
pulled  or  focused  upon,  was  that  queries  were  being  raised,  as  I 
gather,  during  the  course  of  the  campaign.  And  these  files  were  rel- 
evant to  try  to  answer  those  queries? 

Mr.  Hubbell.  That's  correct. 

Senator  Sarbanes.  That's  why  you  and  Mr.  Foster  were  seeking 
these  files  and  were  doing  a  review  of  the  work  that  had  been  done. 
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because  questions  were  being  raised  about  the  amount  and  the 
nature  of  the  work  that  had  been  done  in  the  firm,  and  I  take  it 
primarily  by  Mrs.  CUnton? 

Mr.  HUBBELL.  On  the  securities  matter,  yes.  Senator. 

Senator  Sarbanes.  These  files  were  part  of  a  lot  of  other  files 
that  had  nothing  to  do  with  any  of  the  issues  we  are  looking  at; 
is  that  correct?  I  mean,  in  terms  of  what 

Mr.  HuBBELL.  What  I  turned  over  to  Mr.  Kendall? 

Senator  Sarbanes.  Yes. 

Mr.  HuBBELL.  Yes,  I  would  say  99.9  percent  had  nothing  to  do 
with  Madison  Guaranty  as  far  as  I  know.  I  am  exaggerating,  I  am 
sorry.  Certainly  99.9  percent  is  not  a  right  number. 

Senator  Sarbanes.  But,  in  any  event,  there  were  a  lot  of  files; 
most  of  which  had  nothing  to  do  with  any  of  the  matters  we  are 
looking  at? 

Mr.  HuBBELL.  That's  correct. 

Senator  Sarbanes.  Those  files  and  these  files  were  turned  over 
to  Mr.  Kendall;  is  that  correct? 

Mr.  Hubbell.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  Hubbell,  with  respect  to 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DoDD.  May  I  raise  one  other  question  here  before  you  go 
on,  Richard?  Our  colleague  from  Utah  has  left  and  I  don't  have  the 
transcripts  in  front  of  me,  but  it  just  seemed  to  me,  and  maybe  my 
recollection  isn't  clear  on  this,  that  when  Mr.  Massey  was  testifying 
and  the  questions  were  raised  as  to  why  it  was  that  it  appeared 
Mr.  Foster  seemed  impatient,  I  am  not  sure  it  was  clear  from  Mr. 
Massey's  testimony — someone  can  correct  me  here — as  to  why  he 
seemed  impatient,  whether  it  was  because  of  the  press  inquiries 
that  were  coming  in  at  that  time  pretty  heavily.  I  don't  think  Mr. 
Massey  categorically  said  this  was  because  Mr.  Foster  wanted  to 
make  copies  of  the  files. 

Mr.  Ben-Veniste.  Let  me  see  if  I  can  refresh  the  witness'  recol- 
lection with  my  recollection  of  Mr.  Massey's  testimony. 

What  he  indicated  in  his  testimony,  I  believe,  was  that  Mr.  Fos- 
ter had  come  to  him  at  the  point  where  there  had  been  the  press 
inquiries.  Everybody  was  scrambling  around  trying  to  pull  informa- 
tion together.  Mr.  Foster  had  asked  Mr.  Massey  to  provide  him 
with  the  material  that  Mr.  Massey  had,  his  files,  relating  to  the 
Rose  representation  on  the  securities  matter.  That  occurred  on  the 
afternoon  of  one  day. 

The  next  morning,  Mr.  Foster  again  asked  Mr.  Massey  whether 
he  had  the  materials  for  him.  Mr.  Massey  stated  that  he  hadn't 
gotten  around  to  making  the  copies  yet.  Mr.  Massey  testified  that 
he  thought  Mr.  Foster  was  very  abrupt  with  him,  by  reason  of  the 
fact  that  he  had  not  yet  gotten  the  material  in  shape  sufficient  to 
turn  it  over  to  Mr.  Foster. 

Mr.  Massey  indicated  that  he  was  in  the  process  of  photocopying 
them,  he  was  doing  it  himself  because  he  lacked  other  assistance 
at  the  firm,  he  had  a  lot  of  other  matters  to  attend  to,  and  he  pro- 
vided the  photocopies  to  Mr.  Foster. 

Senator  Bennett.  Now,  my  recollection  is  also  the  case  that  Mr. 
Massey's  testimony  was  that  the  documents  which  were  provided 
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to  Mr.  Foster,  which  made  their  way  to  you  in  late  1992  or  1993 
or  thereabouts,  were  copies. 

The  record  is  very  clear,  number  one,  that  the  Committee  has  re- 
ceived all  of  that  material,  two,  that  Mr.  Massey  has  been  ques- 
tioned extensively  about  it,  three,  that  the  material  reflects  all  the 
work  Mr.  Massey  did  in  connection  with  the  securities  representa- 
tion for  Madison  and,  four,  that  Mr.  Masse/s  testimony  is  that 
there  was  a  full  set  of  all  that  material,  indeed  the  originals  of  that 
material,  in  his  office. 

Indeed,  your  observation  is  correct  in  connection  with  the  fact 
that  Mr.  Kendall  perhaps  unartfully  described  where  this  material 
came  from.  Mr.  Foster  had  it  at  one  point,  but  you  provided  it  to 
Mr.  Kendall  and  Mr.  Kendall  sent  a  copy  or  sent  the  copy  that  you 
had  to  the  Rose  Law  Firm  under  the  belief  that  this  should  be  sent 
back  to  the  Rose  Law  Firm. 

In  any  event,  the  material  was  received  by  us  from  Mr.  Kendall 
pursuant  to  our  request  for  various  documents.  Over  50,000  pages 
of  documents  had  been  provided  by  that  point,  according  to  my 
recollection. 

In  answer  to  Senator  Dodd's  question,  would  it  surprise  you  that 
Mr.  Foster,  having  made  a  request  on  day  one  for  the  material 
from  Mr.  Massey  and  being  told  by  Mr.  Massey  on  day  two  that 
it  was  not  yet  available,  might  have  been  impatient? 

Mr.  HUBBELL.  It  doesn't  surprise  me. 

Mr.  Ben-Veniste.  And,  indeed,  in  terms  of  the  ambience  sur- 
rounding the  request  to  collect  all  of  these  materials  in  order  to  an- 
swer the  press  inquiries  that  were  being  made  at  that  time  by,  I 
take  it,  Mr.  CJerth  from  The  New  York  Times,  would  you  agree  that 
this  was  a  hurry-up  drill? 

Mr.  HuBBELL.  All  of  them  were  hurry-up  drills. 

Mr.  Ben-Veniste.  I  have  some  other  questions  that  were  raised 
earlier,  but  we  concede. 

The  Chairman.  How  much  time  is  remaining?  Three  minutes. 
You  have  3  minutes. 

Mr.  Ben-Veniste.  That  will  be  fine. 

The  Chairman.  We  can  start  off  with  you  with  3  minutes  when 
we  come  back.  We  have  been  informed  that  there  are  as  many  as 
eight  votes.  This  is  going  to  be  a  very  late  session,  so  let  me  sug- 
gest to  the  witness  and  those  who  want  to  make  accommodations 
for  their  schedule,  et  cetera,  that  we  reconvene  at  2:00  p.m.  There 
is  no  way,  even  if  you  have  just  10-minute  votes,  that  we  can  con- 
tinue any  sooner  than  that.  This  way  the  Members  of  the  Commit- 
tee can  attempt  to  do  what  we  have  to,  eat  lunch,  et  cetera. 

Mr.  Hubbell,  this  will  give  you  an  opportunity  to  have  a  break. 
For  others  who  are  interested,  this  will  provide  them  an  oppor- 
tunity to  do  what  they  have  to  do.  We  will  reconvene  at  2  p.m.  and, 
Mr.  Ben-Veniste,  you  will  start  off. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  We  stand  in  recess. 

[Whereupon,  at  11:54  a.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:00  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  When  we  last  left,  Little  Red  Riding  Hood  was 
headed  out  into  the  woods. 

Mr.  Ben- Veniste.  Was  that  my  cue  to  come  in? 

The  Chairman.  We  will  now  proceed  with  Mr.  Ben-Veniste.  I 
don't  want  him  to  get  mixed  up  with  Little  Red  Riding  Hood. 

Mr.  Ben-Veniste,  you  have  3  minutes.  I'm  going  to  ask  that  we 
put  5  minutes  on  and  we'll  resume. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  want  to  thank  you  for  the  extra  2  minutes. 
No  one  could  confuse  you  with  the  Big  Bad  Wolf  under  those  cir- 
cumstances. Thank  you,  Mr.  Chairman. 

Mr.  Hubbell,  let  me  start  out  where  we  left  off  earlier.  It  is  cor- 
rect, on  the  basis  of  my  recollection,  as  Senator  Bennett  observed, 
that  Mr.  Massey's  testimony  was  that  he  felt  it  was  inappropriate 
for  his  files  relating  to  the  securities  matter  to  be  disseminated 
among  people  outside  the  firm.  I  want  you  to  understand  that  is 
Mr.  Massey's  testimony,  whether  or  not  you  agree  with  that  propo- 
sition. 

I  want  to  go  further  on  the  issue  relating  to  the  question  of  the 
preservation  of  records  and  the  issue  of  whether  there  was  any 
suggestion  connected  to  Mr.  Foster's  request  of  Mr.  Massey  that 
Mr.  Massey  provide  him  with  a  copy  of  the  materials  that  Mr. 
Massey  had  generated  in  connection  with  his  representation  of 
Madison  Guaranty  Savings  &  Loan  on  the  securities  matter. 

Now  to  go  back  in  time,  the  request  that  Mr.  Foster  made  with 
which  you  are  familiar  was  a  fact-gathering,  hurry-up  drill  to  re- 
spond to  a  press  inquiry  in  early  1992  relating  to  the  campaign  and 
relating  to  work  done  in  connection  with  Madison  Guaranty? 

Mr.  Hubbell.  That's  correct. 

Mr.  Ben-Veniste.  The  issue  being  whether  Mr.  Foster  in  some 
way  was  involved  in  some  kind  of  an  operation  whereby  records  of 
the  Rose  Firm  would  be  destroyed  as  opposed  to  reviewed  for  pur- 
poses of  responding  to  the  press  inquiry,  I  will  read  from  Mr. 
Massey's  testimony  before  this  Committee  at  page  94  where  I  am 
questioning  him.  Mr.  Massey  is  asked: 

Question:  You  are  not  suggesting  here,  are  you,  because  we're  dancing  around  this 
implication,  that  Mr.  Foster  was  in  some  process  to  try  to  get  the  original  files  of 
the  firm  into  somebody's  hands  so  they  could  be  destroyed?  Was  that  the  impression 
that  you  got? 

Mr.  Massey  stated: 

Answer:  Absolutely  not.  That  was  not  my  impression. 

Question:  Because  that  seems  to  be  the  implication  of  some  of  the  questions  and 
you  may  not  perceive  that  sitting  down  there  but 

Mr.  Massey.  I  don't  perceive  that. 

Question:  — we'll  see  that  sliced  and  diced  and  appearing  in  the  newspaper  in 
some  other  context  tomorrow  unless  we  are  very  clear  about  it,  so  I  want  to  make 
it  very  clear  in  my  question  to  you  as  to  whether  you  took  Mr.  Foster's  request  to 
you  as  impljdng  that  something  untoward  or  improper  was  about  to  happen  to  these 
files? 

Answer:  I  told  you,  again  as  I  said  earlier,  my  impression  was  he  was  putting  to- 
gether a — I  have  no  reason  to  disbelieve  him,  he  was  putting  a  firm  story  together. 

Question:  Now  in  point  of  fact,  Mr.  Foster  knew  that  you  had  made  a  copy  of  all 
of  your  materials  at  the  time  that  you  gave  him  the  copy  because  you  told  him  that? 

Answer:  Yes. 
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I  think  that's  enough  out  of  the  transcript  for  you  to  be  assured 
that  it  was  not  Mr.  Massey's  testimony  or  anyone's  suggestion  who 
was  involved  at  the  time  that  Mr.  Foster's  request  was  in  some 
way  related  to  destroying  documents,  but  it  was  rather  in  all  ways 
consistent  with  the  firm  being  able  to  review  the  materials  so  as 
to  give  accurate  answers  to  the  inquiries  that  were  being  made. 

Mr.  HUBBELL.  OK. 

Mr.  Ben-Veniste.  Do  you  have  anything  to  add  now  that  you 
have  heard  Mr.  Massey's  testimony  repeated  in  context? 

Mr.  HUBBELL.  No.  Anybody  who  knew  Vince  Foster  knows  that 
he  would  never  be  involved  in  trying  to  assemble  files  so  that  they 
could  be  destroyed.  What  we  were  trying  to  do  back  then  was  as- 
semble the  files  so  we  could  know  what  happened.  People  were  on 
the  road,  and  we  needed  to  find  out  what  was  in  the  files  so  that 
we  could  tell  people  what  the  truth  was. 

Mr.  Ben-Veniste.  Thank  you.  Mr.  Chairman,  my  red  light  is  on. 

The  Chairman.  Mr.  Hubbell,  is  this  the  fourth  time  you  have 
been  here? 

Mr.  Hubbell.  I  couldn't  tell  you,  Senator. 

The  Chairman.  Yes,  I  believe  it  is.  You  have  been  here  a  number 
of  times. 

Mr.  Hubbell.  Yes. 

The  Chairman.  Recognizing  all  that  you  have  been  through,  I've 
made  a  very  conscious  and  concerted  effort  to  extend  to  you  every 
possible  courtesy.  I  hope  you  understand  and  realize  that  and  I 
hope  it's  come  through. 

Mr.  Hubbell.  Yes,  it  has,  Senator. 

The  Chairman.  This  may  be  a  departure  to  a  certain  extent,  but 
I  want  you  to  be  as  candid  as  you  possibly  can. 

Mr.  Hubbell.  OK. 

The  Chairman.  Because  I  have  some  very  real  trouble  with  what 
I  have  heard  so  far  on  a  particular  issue,  and,  by  the  way,  I  don't 
think  there  should  be,  I  am  going  to  ask  you  to  carefully  think  back 
to  the  document  that  you  received.  It  is  S  10097  from  the  FDIC, 
a  memorandum  to  Chairman  Hove  from  Douglas  H.  Jones,  Acting 
General  Counsel.  We  have  referred  to  it  before.  I  believe  you  have 
it  in  front  of  you. 

Mr.  Hubbell.  I  do. 

The  Chairman.  Now  share  with  me  what  we  see  at  the  top  in 
terms  of  the  faxing.  This  was  obviously  sent  to  the  Justice  Depart- 
ment by  the  FDIC,  and  you  received  it  at  14:29;  is  that  right?  Take 
a  look  at  the  little  fax  marks. 

Mr.  Hubbell.  It  says  "sent  by"  and  it's  whited  out.  Then  it  says 
2/17/94  14:29,  so  that's  2:30. 

The  Chairman.  It  came  into  the  Justice  Department  at  that 
point  in  time? 

Mr.  Hubbell.  Right. 

The  Chairman.  And  then  what  do  we  see  transpired?  You're  a 
smart  guy.  You  have  looked  at  this  thing.  I'm  asking  you  to  give 
me  what  you  would  sense,  by  reading  this  document,  took  place? 

Mr.  Hubbell.  Above  that,  it  says  2/17/94  15:01,  which  would  be 
3:00  p.m. 

The  Chairman.  Right. 
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Mr.  HUBBELL.  It  says  202-514-0238  DOJ/OAAG,  which  I  would 
assume  to  be  the  Office  of  Associate  Attorney  (General. 

The  Chairman.  Right.  They  faxed  it  out. 

Mr.  HuBBELL.  Yes,  I  guess.  I  didn't  deal  with  fax  machines. 

The  Chairman.  We  received  this  from  the  White  House 

Mr.  HUBBELL.  OK. 

The  Chairman.  — when  we  made  our  document  request.  So,  Mr. 
Hubbell,  is  it  safe  to  assume  that  this  document  came  into  either 
your  possession  or  someone — I'm  going  to  say  into  your  possession 
because  this  document  concerns — a  key  part  of  it  is  your  testimony 
to  the  FDIC? 

Mr.  Hubbell.  Yes.  Did  I 


The  Chairman.  There's  nothing  wrong  with  this.  Now  look 

Mr.  Hubbell.  I  don't  know  what  the  question  is. 

The  Chairman.  The  question  is,  is  it  safe  to  assume  that  you 
received  this?  This  is  the  FDIC  sending  this  to  you  at  the  Justice 
Department. 

Mr.  Hubbell.  I  don't  know  when  this  report  came  out.  I  recall 
getting  a  draft.  I  thought  it  was  that  morning. 

The  Chairman.  Good.  So  you  got  this  draft 

Mr.  Hubbell.  No,  I  got  a  draft. 

The  Chairman.  You  got  a  draft.  Is  it  safe  to  assume  that  it  was 
this  draft? 

Mr.  Hubbell.  I  don't  know.  Senator.  The  reason  being — and  I 
am  not  trying  to  play  games  with  you — I  received  a  draft  from  Jack 
Smith.  My  memory  was  it  was  that  morning.  Now,  I  have  been 
questioned  by  a  lot  of  folks,  and  I  think  I  have  seen  that  fax's 
transmittal  sheet. 

The  Chairman.  But  it  did  come  to  you? 

Mr.  Hubbell.  A  draft  did.  Whether  this  is  it  or  not,  I  don't  know, 
but  I  assume  it  is,  sure. 

The  Chairman.  OK.  A  reasonable  person  would  assume  that  this 
is  the  draft  that  you  were  sent  from  the  FDIC,  which  encompasses 
some  of  the  testimony  you  gave  in  connection  with  this  matter 
which  was  a  Rose  representation? 

Mr.  Hubbell.  Right. 

The  Chairman.  And  the  question  of  whether  or  not  there  was  a 
conflict? 

Mr.  Hubbell.  Right. 

The  Chairman.  Within  an  hour,  an  hour  plus  2  or  3  minutes — 
is  that  right? 

Mr.  Hubbell.  Right. 

The  Chairman.  — this  was  then  sent  to  the  White  House.  Now 
it  was  faxed  out  an  hour  later. 

Senator  Sarbanes.  Half  an  hour. 

The  Chairman.  Within  an  hour  it  was  sent  out;  right? 

Mr.  Hubbell.  That's  what  it  appears  to  say. 

The  Chairman.  And  we  get  this,  we  being  the  Committee,  from 
the  White  House;  right?  I  am  telling  you  we  did,  that  we  received 
this  from  the  White  House. 

Mr.  Hubbell.  I'll  accept  that,  sure. 

The  Chairman.  Why  did  you  send  it  there? 

Mr.  Hubbell.  I  don't  know.  They  probably  asked  for  it. 

The  Chairman.  They  probably  asked  for  it? 


1276 

Mr.  HUBBELL.  Yes. 

The  Chairman.  Do  you  recall  speaking  to  someone? 

Mr.  HUBBELL.  No,  I  don't  recall,  but  I  don't  have  my  calendars 
with  me.  I  might  be  able  to  help  if  I  had  my  calendars  with  me. 

The  Chairman.  Then  I  am  going  to  ask  Mr.  Nields  if  you  would 
make  Mr.  Hubbell's  calendars  available  to  the  Committee  staff,  and 
we  will  ascertain  whether  or  not  we  have  to  go  in  to  examine  it. 
Would  you 

Mr.  HUBBELL.  I  thought  we  had  already  done  that.  You  have 
them. 

The  Chairman.  So  you  don't  recall  at  this  time? 

Mr.  HUBBELL.  No. 

The  Chairman.  And  you  don't  recall  at  this  time  who  may  have 
asked 

Mr.  HUBBELL.  No. 

The  Chairman.  Were  you  dealing  with  anybody  at  the  White 
House  in  connection  with  this? 

Mr.  HUBBELL.  I'm  80  percent  sure  that  it  would  be  Mr.  Nuss- 
baum. 

The  Chairman.  OK.  Now  that  begins  to  tell  us  a  little  story.  You 
send  this  over  to  the  White  House.  You  don't  have  actual  recollec- 
tion that  you  sent  it,  but  you  wouldn't  disbelieve  that  you  ordered 
it  sent  over.  I'm  not  saying  that  you  faxed  it  yourself,  but  you  told 
somebody  to  send  it  over. 

Mr.  HuBBELL.  Right. 

The  Chairman.  Is  that  a  fair  assumption? 

Mr.  HUBBELL.  A  fair  assumption  is  that  I  got  this  and  that  I 
asked  somebody  to  send  it  over  to  Bemie's  office.  That  would  not 
surprise  me  at  all,  Senator. 

The  Chairman.  That's  within  about  an  hour  that  you  had  it  sent 
over.  You  received  it  and  within  an  hour  you  sent  it  over  there. 

Mr.  HUBBELL.  Right. 

The  Chairman.  Do  you  recall,  did  anybody  from  the  White  House 
ask  you  to  provide  them  with  information  with  respect  to  Rose  Law 
Firm  transactions? 

Mr.  HuBBELL.  On  that  day  or  overall? 

The  Chairman.  During  that  period  of  time. 

Mr.  HuBBELL.  This  period  of  time  was  in  February  1994.  I  would 
probably  have  been  dealing  with  Mr.  Kennedy,  who  was  a  former 
Rose  Firm  person,  Mr.  Klein,  or  perhaps  Mr.  Nussbaum.  I  believe 
it  may  have  been  Mr.  Nussbaum. 

The  Chairman.  Let  me  ask  you  about  Mr.  Eggleston.  Did  you 
speak  to  him? 

Mr.  HuBBELL.  Mr.  Eggleston? 

The  Chairman.  Yes.  That's  the  New  York  accent,  Mr.  Eggleston. 

Mr.  HuBBELL.  It  is  certainly  possible  that  I  talked  to  Neil.  I  just 
don't  know. 

The  Chairman.  Were  you  aware  of  the  fact  that  he  was  putting 
together  a  confidential  memorandum  in  regard  to  the  Resolution 
Trust  Corporation  and  the  work  of  the  Rose  Law  Firm  and  Mrs. 
Clinton? 

Mr.  HUBBELL.  No,  I  was  not. 

The  Chairman.  You  were  not  aware? 

Mr.  HUBBELL.  No,  I  was  not. 
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The  Chairman.  Do  you  have  a  document  entitled  1720,  a  memo- 
randum, in  front  of  you?  Put  it  up  on  the  Elmo. 

Mr.  HUBBELL.  No,  I  don't. 

The  Chairman.  It  is  a  memorandum  sent  to  the  First  Lady  from 
Harold  Ickes  dated  March  1,  re:  Resolution  Trust  Corporation.  At- 
tached is  a  copy  of  Neil  Eggleston's  February  28th — you  see 

Mr.  HuBBELL.  Yes. 

The  Chairman.  — "1994  memorandum  regarding  certain  issues 
involving  the  RTC  and  the  Rose  Law  Firm." 

Mr.  HuBBELL.  I  see  this,  yes. 

The  Chairman.  Did  anybody  contact  you  with  respect  to  making 
information  available  to  Mr.  Eggleston  with  respect  to  this? 

Mr.  HuBBELL.  If  they  did,  I  would  have  complied.  I  just  don't  re- 
member talking  to  Neil  about  it. 

The  Chairman.  That's  what  I'm  trying  to  find  out.  For  example, 
if  you  sent  this  memorandum  in  compliance  to  that  request  because 
this  memorandum  was  attached.  Was  the  memorandum  that  came 
from  the  FDIC  attached  to  Mr.  Eggleston's  report? 

Mr.  HuBBELL.  No,  I  don't  recall  that.  I  am  being  candid.  If  Mr. 
Nussbaum  said  when  you  get  the  report,  send  me  a  copy  or  send 
it  to  Neil,  I  would  have  done  so. 

The  Chairman.  But  that's  why  I  told  you,  and  why  I  wanted  to 
get  a  little  more  specific,  that  tWs  wasn't  just  some  document  that 
was  floating  around  and  you  had  no  way  of  knowing  it  went  over. 
It  is  logical  to  assume  that  you  directed  this  be  sent  to  the  White 
House? 

Mr.  HuBBELL.  I  didn't  mean  to  say  that  I  never  did  it.  I  just  don't 
have  any  memory  of  doing  it. 

The  Chairman.  I  just  want  to  make  it  clear  that  it  was  sent  over. 

Mr.  Chertoff. 

Mr.  Chertoff.  Just  to  follow  up  on  this,  Mr.  Hubbell,  you  were 
interviewed  by  the  FDIC  in  connection  with  this  report;  right? 

Mr.  HuBBELL.  I  was  interviewed  by  the  FDIC  in  connection  with 
their  investigation,  yes. 

Mr.  Chertoff.  That  was  in  1993? 

Mr.  Hubbell.  I  believe  so. 

Mr.  Chertoff.  Late  1993? 

Mr.  Hubbell.  I  believe  so. 

Mr.  Chertoff.  So  it  was  about  18  months  after  you  had  re- 
viewed the  Rose  Law  Firm  records;  right? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  Now,  you  understood  when  the  FDIC  talked  to 
you  that  this  was  a  serious  matter? 

Mr.  Hubbell.  I  understood  that  they  were  doing  an  investigation 
of  the  Rose  Firm  conflicts,  yes. 

Mr.  Chertoff.  You  understand  that  an  investigation  by  a  Fed- 
eral agency  about  whether  there's  a  conflict  of  interest  in  the  han- 
dling of  Federal  work  is  a  serious  matter;  right? 

Mr.  Hubbell.  I  certainly  understand  that  now. 

Mr.  Chertoff.  In  fact,  is  it  fair  to  say  at  the  same  time  in  1993, 
you  were  preoccupied  with  other  matters  involving  billing  that  are 
unrelated  to  this? 

Mr.  Hubbell.  That  was  another  issue  that  was  going  on  at  that 
time,  yes. 
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Mr.  Chertoff.  So,  in  your  mind,  the  notion  of  being  investigated 
and  asked  questions  would  have  been  something  that  would  have 
been  a  pretty  notable  event  at  this  period  of  time  while  you  were 
the  Associate  Attorney  General;  right? 

Mr.  HUBBELL.  I  have  to  say  that  that's  not  true. 

Mr.  Chertoff.  It  was  not  a  notable  event? 

Mr.  Hubbell.  It  was  not  a  notable  event. 

Mr.  Chertoff.  It's  surely  not  common  for  high-ranking  Justice 
Department  officials  to  be  the  subjects  of  investigation  as  opposed 
to  those  who  are  doing  the  investigating. 

Mr.  Hubbell.  I  understand  that.  I  just  had  a  lot  going  on. 

Mr.  Chertoff.  Is  there  any  reason  that  you  would  have  withheld 
information  deliberately  from  the  investigators? 

Mr.  Hubbell.  No,  I  would  not  have. 

Mr.  Chertoff.  You  understood  that  this  issue  of  the  conflict  of 
interest  of  the  Rose  Law  Firm  opened  up  the  whole  question  of 
what  the  Rose  Law  Firm  did  for  Madison  Guaranty  and  for  Madi- 
son Financial  back  in  the  mid-1980's;  right? 

Mr.  Hubbell.  My  understanding  was  that  they  were  looking  at 
the  issue  of  the  conflict  to  determine  whether  there  was  a  conflict. 
I  didn't  understand  that  they  were  going  to  be  looking  at  every- 
thing the  Rose  Law  Firm  ever  did  for  Madison.  I  just  didn't  under- 
stand that. 

Mr.  Chertoff.  You  understood  that  the  whole  issue  of  the  con- 
flict revolved  around  the  work  and  the  relationship  between  the 
law  firm  and  Madison? 

Mr.  Hubbell.  I  didn't  see  it  that  way,  Mike. 

Mr.  Chertoff.  You  didn't  think  they  were  going  to  get  into  what 
work  was  done  for  Madison? 

Mr.  Hubbell.  No,  I  didn't. 

Mr.  Chertoff.  And  they,  in  fact,  told  them  about  your  knowl- 
edge of  work  that  the  firm  had  done  in  connection  with  the  securi- 
ties issue? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  So  that  issue  of  work  came  out  on  the  table  when 
you  talked  to  the  investigators? 

Mr.  Hubbell.  They  asked  me  about  it,  I  believe,  yes. 

Mr.  Chertoff.  Now  in  your  mind,  had  you  made  a  decision  that 
you  were  going  to  be  very  narrow  in  the  way  you  answered  ques- 
tions; in  other  words,  you  were  going  to  wait  to  see  if  they  asked 
you  specific  questions  and  give  answers  as  opposed  to  volunteering 
things? 

Mr.  Hubbell.  I  didn't  make  a  conscious  decision  at  all.  I  got  a 
call  from  Jack  Smith.  He  said  we  need  to  come  over  and  interview 
you,  and  I  said  come  on. 

Mr.  Chertoff.  Who  is  Jack  Smith? 

Mr.  Hubbell.  The  General  Counsel  for  the  FDIC. 

Mr.  Chertoff.  Is  he  a  friend? 

Mr.  Hubbell.  I  wouldn't  say  he's  a  friend,  but  I  certainly  knew 
him. 

Mr.  Chertoff.  He  didn't  do  the  interview,  though;  right? 

Mr.  Hubbell.  I  can't  tell  you  who  did  the  interview  at  this  point. 

Mr.  Chertoff.  There  were  investigators,  I  assume,  who  did  it? 
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Mr.  HUBBELL.  Yes,  I  thought  Jack  came  over,  but  maybe  I  was 
wrong. 

Mr.  Chertoff.  The  General  Counsel  himself  may  have  came 
over  for  the  interview? 

Mr.  HuBBELL.  I  don't  have  those  records  in  front  of  me,  but  I 
know  that  Jack  called  me  back  and  had  some  further  questions. 

Mr.  Chertoff.  About  what? 

Mr.  HuBBELL.  I  wish  I  knew.  I  can't  tell  you  off  the  top  of  my 
head,  but  they  set  up  a  conference  call  where  they  called  back  after 
they  interviewed  me. 

Mr.  Chertoff.  Who  was  in  on  the  conference  call? 

Mr.  HUBBELL.  The  FDIC. 

Mr.  Chertoff.  I  beg  your  pardon? 

Mr.  HuBBELL.  The  FDIC  and  me. 

Mr.  Chertoff.  All  right.  Now  at  some  point  you  were  asked  a 
question  about  documents  that  had  been  drafted  that  were  involved 
in  the  Ward  litigation;  right?  I'll  direct  your  attention  to  page  4  of 
this  FDIC  report,  the  very  bottom  of  the  text  portion  right  before 
the  footnotes.  It  says: 

Mr.  Hubbell  also  confirmed  in  an  interview  that  he  had  not 

Mr.  Hubbell.  What  page? 
Mr.  Chertoff.  Page  4. 
Mr.  Hubbell.  All  right. 
Mr.  Chertoff.  It  states: 

Mr.  Hubbell  also  confirmed  in  an  interview  that  he  had  not  drafted  any  docu- 
ments that  were  involved  in  the  Ward  Utigation. 

You  were  familiar  with  the  Ward  litigation;  right? 

Mr.  Hubbell.  I  was  familiar  with  it. 

Mr.  Chertoff.  Because  Mr.  Ward,  in  fact,  tried  to  get  you  to 
represent  him  in  it? 

Mr.  Hubbell.  He  did. 

Mr.  Chertoff.  You  referred  him  to  Mr.  Jennings? 

Mr.  Hubbell.  No.  I  declined  to  take  on  the  representation. 

Mr.  Chertoff.  And  he  went  to  Mr.  Jennings? 

Mr.  Hubbell.  He  went  to  Mr.  Jennings. 

Mr.  Chertoff.  You  attended  the  trial? 

Mr.  Hubbell.  I  attended  parts  of  the  trial. 

Mr.  Chertoff.  Including  the  closing  argument? 

Mr.  Hubbell.  I  did. 

Mr.  Chertoff.  You  knew  the  option  had  come  up  in  the  trial. 

Mr.  Hubbell.  I  don't  know  that,  but  I  am  not  surprised  that  it 
came  up  in  the  trial. 

Mr.  Chertoff.  You  knew  as  of  18  months  before  that  Mrs.  Clin- 
ton had  had  a  number  of  conversations  with  Mr.  Ward  during  the 
period  of  time  relating  to  these  Castle  Grande  transactions? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  And  that  she  had  worked  on  the  option  because 
you  had  seen  it  with  your  own  eyes  when  you  looked  at  the  records 
18  months  before? 

Mr.  Hubbell.  I  looked  at  the  bills.  I  didn't  focus  on  the  fact  that 
she  had  prepared  the  option. 

Mr.  Chertoff.  Did  you  focus  on  the  fact  that  she  had  numerous 
conversations  with  Seth  Ward? 
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Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  And  you  didn't  bring  that  up  in  the  context  of 
this  discussion  with  the  FDIC  people? 

Mr.  HUBBELL.  No,  I  did  not. 

Mr.  Chertoff.  When  you  saw  the  report,  did  you  say  to  yourself, 
maybe  I  ought  to  tell  them  that  there  was  some  additional  work 
that  was  done  that  involved  Mrs.  Clinton  and  Seth  Ward? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  I  think  I'm  out  of  time,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Hubbell,  this  report  we're  talking  about 
of  the  FDIC,  do  you  have  it  in  front  of  you,  February  17,  1994? 

Mr.  Hubbell.  I  do. 

Senator  Sarbanes.  On  the  cover,  there  was  a  memorandum  to 
the  Chairman  from  the  Acting  General  Counsel;  is  that  correct? 

Mr.  Hubbell.  Yes. 

Senator  Sarbanes.  It  says: 

As  you  requested,  we  have  reviewed  the  FDIC's  1989  retention  of  the  Rose  Law 
Firm  with  respect  to  Madison  Guaranty  Savings  &  Loan.  Attached  is  a  report  on 
our  review  and  findings.  As  you  can  see  fi-om  the  report,  we  found  no  basis  to  con- 
clude that  the  retention  involved  a  conflict  of  interest  by  the  law  firm.  Accordingly, 
we  are  not  recommending  any  sanctions  against  the  firm. 

Then  it  says  "Attachment"  and  the  attachment  is  the  Legal  Divi- 
sion report  on  the  retention  of  the  Rose  Law  Firm  for  the  Madison 
Guaranty  Savings  &  Loan  conservatorship;  is  that  correct? 

Mr.  Hubbell.  That's  correct. 

Senator  Sarbanes.  It's  my  understanding  the  FDIC  released  this 
report  that  very  day.  Do  you  know  whether  that's  the  case? 

Mr.  Hubbell.  My  recollection  was  that  I  received  a  call  from  Mr. 
Smith  who  said  they  were  going  to  release  the  report  that  day.  I 
asked  if  I  could  get  a  copy  of  it,  and  he  said  since  we're  releasing 
it  today,  I  see  nothing  wrong  with  that,  and  he  sent  me  a  copy. 
That's  why  I  had  some  recollection  that  I  may  have  received  the 
draft  that  morning  as  opposed  to  that  afternoon,  and  then  it  ap- 
pears that  that  afternoon,  I  received  the  final  version. 

Senator  Sarbanes.  There  was  a  story  apparently  in  the  paper 
the  next  day — this  was  on  the  18th — saying  the  Federal  Deposit  In- 
surance Corporation  issued  a  report  yesterday  saying  it  would  not 
seek  legal  sanctions  against  the  Rose  Law  Firm  of  Little  Rock.  Ap- 
parently, at  about  the  time  you  were  sending  this  over  to  the  White 
House,  the  FDIC  was  releasing  it.  Was  that  your  understanding? 

Mr.  Hubbell.  That  was  my  understanding.  They  were  going  to 
release  it  that  day. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  So  it  is  consistent  with  your  recollection,  Mr. 
Hubbell,  that  sending  the  White  House  a  courtesy  copy  of  that 
which  had  been  sent  to  you  was  sent  by  you  on  the  understanding 
that  the  FDIC  was  going  to  make  a  public  release  of  that  document 
that  very  same  day? 

Mr.  Hubbell.  Absolutely. 

Mr.  Ben-Veniste.  And,  indeed,  they  did  so? 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  We  have  the  release  in  our  Committee,  and  I 
believe  we  were  even  sent  a  copy  of  that  release  on  that  day. 
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You  say  you  attended  the  closing  argument  in  the  trial  of  the 
Ward  versus  Madison  case;  is  that  correct? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Ben-Veniste.  You  were  asked  a  question  as  to  whether  you 
had  some  understanding  as  to  whether  the  option  agreement  was 
an  important  document  or  issue  in  that  case.  We  know  that  the  op- 
tion agreement  was  the  subject  of  testimony  in  the  case,  but  do  you 
have  any  understanding  of  whether  that  document  was  an  impor- 
tant issue  in  the  trial? 

Mr.  HuBBELL.  I  recall  the  issue  being  the  commissions  and 
whether  the  commissions  had  been  paid  or  not  as  being  the  focus 
of  the  lawsuit. 

Mr.  Ben-Veniste.  Did  you  understand  on  the  basis  of  your  in- 
formation as  of  the  time  you  attended  the  trial  as  to  whether  that 
option  was  ever  exercised? 

Mr.  HUBBELL.  I  do  not  know  one  way  or  the  other. 

Mr.  Ben-Veniste.  It  is  our  understanding  here  that  the  option 
was  indeed  never  exercised,  but  did  you  have  some  idea  of  a  theory 
as  to  how  that  document  could  be  a  critical  document  in  the  Ward 
versus  Madison  trial? 

Mr.  HuBBELL.  I  don't,  not  one  way  or  the  other.  I  don't  under- 
stand the  option  issue. 

Mr.  Ben-Veniste.  Now,  Mr.  Jennings  was  deposed  by  our  Com- 
mittee just  yesterday,  and  earlier  this  morning,  Majority  Counsel 
referred  you  to  a  portion  of  it,  and  I  showed  you  another  portion. 
I  would  like  to  refer  to  Mr.  Jennings'  testimony  of  February  6th  at 
page  37.  Again,  this  is  Mr.  Jennings  testifying  about  the  trial  in 
which  he  participated  as  Mr.  Ward's  counsel.  He  was  asked: 

Question:  So,  just  to  recap  the  position  of  Mr.  Ward  during  this  litigation,  hope- 
fully succinctly,  was  that  he  was  owed  some  commissions,  at  least  $300,000  worth. 
The  evidence  of  that  amount  owed  was  the  promissory  note  that  Madison  executed 
in  his  favor  for  $300,000? 

Answer:  Well,  it  was  in  lieu  of  $300,000  in  cash.  They  told  him  they  didn't  have 
the  money  to  pay  him. 

Question:  Arid  the  transaction  relating  to  the  loan,  the  $400,000  loan  secured  by 
Holman  Acres  was  independent  of  the  commissions? 

Answer:  My  understanding  it  was  totally  independent  of  the  commissions. 

Question:  Likewise,  the  May  1,  1986  option? 

Answer:  Totally  independent,  as  far  as  I  knew. 

Is  that  testimony  by  Mr.  Jennings  before  this  Committee  in  depo- 
sition inconsistent  with  any  understanding  you  have  of  the  facts 
involved  in  that  dispute? 

Mr.  HuBBELL.  It's  not  inconsistent  with  the  facts.  Mr.  Jennings 
would  know.  He's  the  one  who  tried  the  lawsuit. 

Senator  Sarbanes.  We'll  pass  it  back. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Hubbell,  when  you  last  testified  here,  you  said  that  David 
Kendall  went  to  your  home  and  retrieved  files  from  the  campaign 
known  as  the  Betsey  files. 

Mr.  Hubbell.  I  did  say  that,  yes. 

Senator  FAIRCLOTH.  Given  Mr.  Kendall's  reputation,  I'm  going  to 
assume  that  all  of  the  documents  that  he  had  which  were  subpoe- 
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naed  had  been  turned  over.  I  don't  think  Mr.  Kendall  would  have 
held  out  any  documents,  do  you? 

Mr.  HUBBELL.  No,  I  do  not. 

Senator  Faircloth.  I'm  assuming  Bob  Barnett  was  being  honest 
with  the  Committee  when  he  catalogued  documents  that  came  from 
Vince  Foster's  office  which  were  carried  over  by  Maggie  Williams 
in  a  box  to  the  residence.  Would  you  not  agree  that  Mr.  Barnett 
is  a  reputable  attorney? 

Mr.  HuBBELL.  Mr.  Barnett  is  a  very  reputable  attorney. 

Senator  Faircloth.  This  being  the  case,  Mr.  Chairman,  what  we 
have  is  documents  with  Vince  Foster's  handwriting  on  them  that 
were  not  in  Mr.  Hubbell's  possession,  nor  were  they  among  the  doc- 
uments that  Maggie  Williams  took  from  Mr.  Foster's  office  2  days 
after  his  death.  So  we  are  forced  to  some  pretty  narrow  conclu- 
sions, that  these  documents  were  either  in  the  White  House  the  en- 
tire time  or  that  they  came  out  of  Mr.  Foster's  office  on  the  night 
of  his  death  and  no  attorney  had  seen  them  until  now. 

If  this  is  the  case,  either  the  White  House  has  obstructed  justice 
or  we  didn't  get  the  truth  about  what  Maggie  Williams  took  out  of 
his  office  that  night.  I  don't  see  how  we  could  draw  any  other  con- 
clusion. 

Mr.  Hubbell,  on  DKSN  29011— do  we  have  that  document  there? 
It's  a  memo  that  you  were  sent  on  the  Castle  Grande  matter. 

Mr.  Hubbell.  Are  you  referring  to  a  reference  in  the  bill  that 
said  I  sent  a  memo? 

Senator  Faircloth.  I  only  have  the  number  here,  DKSN — it's  on 
the  screen  there. 

Mr.  Hubbell.  OK. 

Senator  Faircloth.  You  were  sent  a  memo  on  the  Castle  Grande 
matter  in  October,  and  this  is  one  of  the  first  items  on  the  IDC/ 
Castle  Grande  matter,  but  after  this  one  entry,  it  seems  that  you 
trail  off  and  Mrs.  Clinton  becomes  one  of  the  main  actors  talldng 
to  your  father-in-law  on  many  occasions  involving  the  IDC/Castle 
Grande  matter.  Do  you  have  any  idea  what  the  nature  of  the  con- 
versations would  have  been? 

Mr.  Hubbell.  With  Mrs.  Clinton  and  between  my  father-in-law 
and  Mrs.  Clinton? 

Senator  Faircloth.  Yes. 

Mr.  Hubbell.  No,  I  do  not. 

Senator  Faircloth.  Why  was  Mrs.  Clinton  involved  in  the  issue? 
Why  did  your  father-in-law  need  her,  do  you  know? 

Mr.  Hubbell.  My  understanding  was  that  she  and  other  part- 
ners in  the  firm  were  looking  at  matters  involving  the  wet/dry 
issue,  whether  you  could  or  couldn't  drink  in  a  certain  county  or 
township  in  Arkansas,  and  certain  issues  arising  out  of  Castle 
Water  and  Sewer. 

Senator  Faircloth.  I  have  a  lot  of  trouble  with  this.  Mrs.  Clin- 
ton was  one  of  the  top  100  lawyers  in  the  Nation,  so  we  were  told, 
and  she's  working  very  closely  with  your  father-in-law  on  what 
proves  to  be  a  sham  deal,  very  much  so.  I  find  it  hard  to  believe 
she  could  be  this  involved  and  not  know  it  was  a  sham  deal.  Do 
you  think  that's  possible,  that  she  didn't  know? 
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Mr.  HUBBELL.  I  don't  know  that  it  was  a  sham  deal,  but  I  cer- 
tainly don't  believe  Mrs.  Clinton  believed  it  was,  nor  did  my  father- 
in-law. 

Senator  Faircloth.  You  don't  think  all  these  floats  back  and 
forth  were  a  sham  deal? 

Mr.  HuBBELL.  What  I  know  of  the  transaction  is  that  the  prop- 
erty was  bought  and  then  sold  and  that's  what  our  firm  worked  on. 
It  was  sold  to  some  very  reputable  people  in  Arkansas,  including 
Senator  Fulbright,  and  if  somebody  told  me  they  sold  100  acres  to 
Senator  Fulbright,  I  wouldn't  assume  it  was  a  sham  deal,  and  I 
don't  today. 

Senator  Faircloth.  If  these  transactions  and  so-called  land  flips 
aren't  sham  deals,  then  I  don't  understand  what  one  is.  Let  me  ask 
you,  why  did  you  not  disclose  to  Ms.  Breslaw  the  Rose  Law  Firm's 
representation  of  Madison  Guaranty  Savings  &  Loan  in  connection 
with  Castle  Grande? 

Mr.  HuBBELL.  At  the  time  I  talked  to  her  about  it,  to  be  honest, 
I  don't  believe  I  remembered  that  we  closed  that  transaction.  I 
want  to  try  to  put  this  in  context.  Our  firm  represented  Madison. 
We  represented  Madison  for  some  15  months.  Five  years  later,  we 
get  a  call  and  they  say  Madison  has  sued  their  accountant,  can  you 
take  that  litigation  over.  I  looked  at  it  in  that  context,  that  we  were 
simply  being  rehired  by  the  same  client,  and  that's  the  way  I 
looked  at  the  conflict.  Right  or  wrong — if  I'm  wrong,  I'm  wrong.  The 
facts  bear  it  out,  but  at  that  time  I  was  simply  looking  at  it  as  we 
had  represented  this  client  5  years  earlier,  the  client  had  hired  an- 
other lawyer  to  sue  its  accountant,  and  we  were  asked  on  behalf 
of  that  same  client  to  take  over  litigation  that  had  already  begun. 

Senator  Faircloth.  Seth  Ward  had  the  reputation  of  being  a 
man  of  all  business,  talked  business,  pretty  much  concentrated  on 
business  and  not  much  else;  is  that  correct? 

Mr.  HuBBELL.  That  is  correct. 

Senator  Faircloth.  He  was  a  client  of  yours  while  you  were  at 
the  Rose  Law  Firm? 

Mr.  HuBBELL.  That's  correct. 

Senator  Faircloth.  As  well  as  a  client  of  Hillary  Clinton's? 

Mr.  HuBBELL.  I  don't  know  that  Mr.  Ward  personally  was  a  cli- 
ent of  Mrs.  Clinton's,  but  he  was  certainly  a  client  of  the  firm  and 
she  may  have  done  some  work  for  him  in  that  respect.  She  did  a 
lot  of  work  with  him  on  behalf  of  another  client  of  the  firm. 

Senator  Faircloth.  Did  you  know  Seth  Ward  was  involved  with 
Jim  McDougal  in  the  Castle  Grande  development? 

Mr.  HuBBELL.  Yes,  I  did. 

Senator  Faircloth.  Did  he  tell  you  or  did  you  know  that  he  got 
a  $1  million  nonrecourse  loan  and  a  $300,000  commission? 

Mr.  HuBBELL.  I  knew  that  he  got  that  loan  and  I  knew  that  he 
claimed  and  won  a  lawsuit  over  that  commission,  yes. 

Senator  Faircloth.  You  still  contend  that  you  don't  think  that 
transaction  was  what  would  be  called  a  sham  transaction.  You 
think  that  was  a  clean-cut  land  deal? 

Mr.  HuBBELL.  It  was  a  land  deal,  and  I  have  not  been  presented 
the  evidence  that  apparently  this  Committee  has,  but  from  what  I 
know  of  it  and  knew  then,  it  was  a  real  estate  transaction  where 
property  was  bought  and  property  was  then  sold.  I  know  because 
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I  represented  the  FDIC  in  Frost,  and  subsequent  parts  of  the  par- 
cels that  were  sold  had  some  questionable  aspects  to  them,  but  the 
original  transaction  I  don't  necessarily  allude  to  as  a  sham  deal, 
Senator. 

Senator  Faircloth.  Did  Mr.  Ward  ever  ask  your  advice  about 
the  trade? 

Mr.  HUBBELL.  Trade,  sir? 

Senator  FAIRCLOTH.  The  deal,  the  land  deal? 

Mr.  HUBBELL.  He  told  me  what  had  happened,  yes. 

Senator  FAIRCLOTH.  He  didn't  ask  your  advice  on  how  to  do  it? 

Mr.  HUBBELL.  No.  He  was  certainly  capable  of  taking  care  of  the 
transaction  on  his  own. 

Senator  Faircloth.  The  last  time  you  were  here,  I  asked  you 
whether  you  had  met  with  Jim  Guy  Tucker  on  September  5,  1993, 
and  you  said  no.  Now,  I  would  like  to  ask  you,  did  you  speak  or 
meet  with  Governor  Tucker  in  September  or  October  1993? 

Mr.  Hubbell.  I  don't  recall  talking  to  or  seeing  Governor  Tucker 
until  the  funeral  of  the  President's  mother. 

Senator  FAIRCLOTH.  So  you  did  not  meet  with  him  in  September 
or  October  1993? 

Mr.  Hubbell.  No. 

Senator  FAIRCLOTH.  When  you  began  service  over  at  the  Justice 
Department,  when  you  arrived  at  the  Department  of  Justice,  had 
someone  prepared  a  briefing  book  for  you  to  become  familiar  with 
the  important  issues  that  were  coming  before  the  Justice  Depart- 
ment? 

Mr.  Hubbell.  They  did  not  prepare  it  for  me.  They  prepared  it 
for  the  Attorney  General  designate. 

Senator  Faircloth.  Was  there  anything  in  the  briefing  book  re- 
lating to  the  criminal  referrals  or  investigation  of  Madison  or 
Whitewater  in  any  way? 

Mr.  Hubbell.  The  books  I  reviewed  didn't  have  an3^hing  about 
Madison.  I  don't  know  that  I  saw  all  the  books,  but  the  ones  I  re- 
viewed, they  had  nothing  about  Madison. 

Senator  FAIRCLOTH.  None  of  the  briefing  books  had  anything  on 
Madison? 

Mr.  Hubbell.  None  of  the  ones  that  I  reviewed.  There  were  lots 
of  briefing  books  prepared,  so  I  can't  say  every  book,  but  I  can  say 
of  the  ones  I  looked  at,  nothing  was  there  about  Madison. 

Senator  FAIRCLOTH.  Who  is  Jack  Palladino?  Do  you  know  him? 

Mr.  Hubbell.  Yes,  I  know  of  Mr.  Palladino.  I  don't  know  that  I 
have  ever  met  him  personally. 

Senator  FAIRCLOTH.  What  were  his  duties  during  the  campaign, 
do  you  know? 

Mr.  Hubbell.  I  believe  he  was  hired  as  a  lawyer  and  investi- 
gator to  do  certain  research  on  matters  that  came  up  during  the 
campaign. 

Senator  Faircloth.  You  got  Jack  Palladino's  phone  number  from 
Betsey  Wright  in  June  1993  and  you  have  told  the  Committee  in 
the  past  under  oath  that  the  call  may  have  been  for  a  reference  for 
Loretta  Lynch  regarding  the  President's  genealogy  chart  which 
Palladino  did  during  the  campaign,  or  you  may  have  been  calling 
to  advise  him  to  give  up  any  files  he  had  to  the  Clintons'  personal 
attorney.  Now  in  June  1993 
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Senator  Sarbanes.  Is  that  from  previous  testimony  given  by  Mr. 
Hubbell? 

Senator  Faircloth.  Yes. 

Mr.  Hubbell.  I  believe  he's  got  it  a  little  mixed  up,  but  Til  be 
glad  to  clear  it  up  when  he  finishes  his  question. 

Senator  Sarbanes.  All  right. 

Senator  Faircloth.  In  June  1993,  the  Clintons  did  not  yet  need 
or  have  a  personal  attorney  and  Betsey  Wright,  who,  upon  your  re- 
quest, gave  you  the  Palladino  phone  number,  said  it  was  for  some- 
thing else  completely.  Would  you  please  tell  us  what  Betsey  Wright 
is  talking  about  and  what  this  was  all  about?  Betsey  Wright  was 
completely  contradictory  to  what  you  had  said. 

Mr.  Hubbell.  I  don't  know  what  Betsey  is  saying.  I  believe  when 
I  testified  before,  I  was  trying  to  surmise  why  I  might  have  been 
given  Mr.  Palladino's  phone  number  by  Betsey  and  those  were  the 
three  things  that  came  to  my  mind,  a  recommendation  on  Loretta 
Ljmch,  an  issue  regarding  a  brother  or  step-brother  of  the  Presi- 
dent, or  possibly  to  turn  the  files  over,  but  I  don't  know  for  sure. 
Whatever  Ms.  Wright  said,  I'm  sure  if  she  testified  that  she  knows 
why  she  gave  that  to  me,  she  does,  but  I  don't  know  what  she  said, 
so  it's  hard 

Senator  Faircloth.  She  said  it  was  on  a  military  issue. 

Mr.  Hubbell.  A  military  issue? 

Senator  Faircloth.  That  perks  my  curiosity. 

Mr.  Hubbell.  It  perks  mine,  too,  but  I  don't  remember  that. 

Senator  Faircloth.  Why  would  the  Deputy  Attorney  General  be 
calling  a  private  detective  on  a  military  issue? 

Mr.  Hubbell.  I  don't  know.  It  doesn't  ring  a  bell  to  me,  Senator. 
I  would  have  to  ask  Betsey,  and  I  haven't,  in  order  to  know  what 
she's  talking  about. 

Senator  Faircloth.  On  June  16,  1993,  you  met  with  Betsey 
Wright.  Do  you  remember  the  meeting? 

Mr.  Hubbell.  When  was  this? 

Senator  Faircloth.  June  16,  1993.  You  met  with  Betsey  Wright. 
Do  you  remember  the  meeting? 

Mr.  Hubbell.  June  16,  1993,  no,  I  don't  recall  that.  It's  certainly 
possible,  but  I  don't  recall  it. 

Senator  Faircloth.  You  don't  have  any  recollection  of  that  meet- 
ing. Mr.  Hubbell,  on  July  30,  1993,  according  to  your  daily  cal- 
endar, you  traveled  to  Chicago  for  the  day? 

Mr.  Hubbell.  Yes. 

Senator  Faircloth.  This  was  10  days  after  Vince  Foster's  death? 

Mr.  Hubbell.  Yes. 

Senator  Faircloth.  Seven  days  after  the  funeral? 

Mr.  Hubbell.  Yes. 

Senator  Faircloth.  Would  you  tell  us  what  the  nature  of  the 
trip  to  Chicago  was? 

Mr.  Hubbell.  Yes,  sir. 

Senator  Faircloth.  What  was  it? 

Mr.  Hubbell.  I  gave  a  speech  to  the  Federal  Magistrates  Asso- 
ciation and  then  returned  home.  Federal  magistrates  being  the 
Federal  judges — ^the  label  "magistrates" — I  gave  a  speech  to  them 
and  came  back. 
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Senator  Faircloth.  Mr.  Hubbell,  your  father-in-law,  Mr.  Ward, 
and  brother-in-law,  Mr.  Ward,  each  called  you  dozens  of  times 
while  you  were  at  the  Department  of  Justice.  Would  you  mind  tell- 
ing us  why  they  were  calling  so  much? 

Mr.  Hubbell.  I  was  in  almost  daily  contact  with  my  father-in- 
law  and  brother-in-law  for  a  long  period  of  time  because  we  had 
been  involved  in  litigation.  As  I  left  Arkansas,  there  were  still  mat- 
ters that  needed  to  be  cleaned  up  or  matters  that  they  wanted  my 
advice  on,  and  I  gave  them  that  advice.  One  matter  involved  bills 
or  moneys  that  were  allegedly  owed  from  my  brother-in-law  to  my 
law  firm.  That's  why  I  talked  primarily  to  my  brother-in-law.  My 
father-in-law  was  checking  on  me  as  a  family  member,  but  also 
was  involved  in  the  matter  of  cleaning  up  some  of  his  affairs  and 
would  tell  me  what  was  going  on. 

Senator  Faircloth.  Was  this  cleaning  up  having  to  do  with  Cas- 
tle Grande  or  Madison  issues? 

Mr.  Hubbell.  One  of  the  issues  was  that  he  was  attempting  to 
settle  with  Madison,  and  he  informed  me  of  what  his  lawyer  was 
recommending. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman.  That's  all  I  have. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Hubbell,  as  I  understand  it  from  the  pre- 
vious questions,  you  went  to  Chicago  on  July  30th  and  spoke  to  the 
Federal  Magistrates  Association? 

Mr.  Hubbell.  Yes,  sir. 

Senator  Sarbanes.  The  question  noted  that  this  was  10  days 
after  the  death  of  Vince  Foster 

Mr.  Hubbell.  Yes. 

Senator  Sarbanes.  — and  7  days  after  his  funeral. 

Mr.  Hubbell.  Yes. 

Senator  Sarbanes.  Did  going  to  speak  to  the  Federal  Magistrates 
Association  in  Chicago  on  July  30th  have  any  connection  with  the 
death  of  Vince  Foster  or  with  his  funeral? 

Mr.  Hubbell.  No,  sir. 

Senator  Sarbanes.  None  at  all? 

Mr.  Hubbell.  None  at  all.  It  was  a  commitment  I  had  made  and 
that  I  kept. 

Senator  Sarbanes.  Even  though  the  fact  was  that  it  occurred  10 
days  after  Foster's  death,  it  just  happened  you  went  on  about  your 
schedule? 

Mr.  Hubbell.  It  had  been  scheduled,  and  I  think  by  that  time 
I  was  back  in  Washington. 

Senator  Sarbanes.  The  fact  that  it  was  7  days  after  the  funeral 
just  happened? 

Mr.  Hubbell.  Yes.  It  had  nothing  to  do  with  the  speech.  The 
speech  had  been  scheduled  a  long  time  before  that. 

Senator  Sarbanes.  I  understand.  Thank  you  very  much. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  I  want  to  give  you  the  opportunity  to  add  any- 
thing to  your  response  with  respect  to  the  conversation  with  or 
about  Mr.  Palladino,  Mr.  Hubbell. 

Mr.  Hubbell.  When  I  was  asked  before,  why  would  Betsey  have 
given  you  his  number,  I  believe  I  tried  to  guess  as  to  why  it  was. 
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I  don't  know  what  Betsey  said,  but  if  she  said  it  was  for  such-and- 
such  reason,  I  would  beUeve  it.  I  just  don't  know  what  she  said. 

Mr.  Ben-Veniste.  We  don't  have  that  transcript.  We're  going  to 
try  to  find  it  and  help  you  with  it  because  there  isn't  going  to  be 
any  secret  about  it,  but  in  terms  of  the  testimony  that  you  have 
provided  before  this  Committee  in  deposition,  you  did  indeed  indi- 
cate that  there  was  an  issue  with  respect  to  the  President's  geneal- 
ogy with  respect  to  his  half-brother 

Mr.  HUBBELL.  That's  correct. 

Mr.  Ben-Veniste.  — that  Mr.  Palladino  was  asked  to  provide 
some  assistance  on? 

Mr.  HuBBELL.  Mr.  Palladino  had  done  some  work  on  that  issue 
during  the  campaign  and  the  file  that  I  delivered  to  the  White 
House  was  his  work. 

Mr.  Ben-Veniste.  Let  me  go  now  back  to  the  issue  involving 
your  knowledge  of  the  transactions  under  which  the  large  tract  of 
land  was  acquired  by  Madison  and  your  father-in-law  from  the 
IDC.  That  was  in  excess  of  a  thousand  acres? 

Mr.  HuBBELL.  Right. 

Mr.  Ben-Veniste.  Now,  you  have  indicated  that  it  was  your 
view,  contemporaneous  with  having  learned  about  the  deal  from 
your  father-in-law,  that  you  did  not  think  that  there  was  anything 
inappropriate  or  improper  in  connection  with  the  acquisition? 

Mr.  HuBBELL.  With  the  acquisition,  no. 

Mr.  Ben-Veniste.  In  terms  of  the  purchase  price,  we  have  had 
testimony  from  the  attorney  who  represented  the  seller  as  well  as 
Mr.  Thrash  and  Mr.  Fitzhugh,  all  of  whom  have  testified  under 
oath  that  the  price  which  was  paid  for  the  land  was  the  subject  of 
hard  bargaining  between  the  parties — I  notice  that  you're  smiling. 
Do  you  have  any  comment  on  that  observation  by  those  individuals 
who  testified  here? 

Mr.  HuBBELL.  Well,  I  know  who  was  bargaining  on  one  side  and 
I  know  who  was  bargaining  on  the  other,  and  I  find  it  hard  to  be- 
lieve there  wasn't  a  lot  of  hard  bargaining.  My  recollection  is  that 
the  owners.  Industrial  Development  Company,  felt  the  land  was 
very,  very  valuable,  and  that  Mr.  Ward  was  equally  as  adamant 
that  he  was  going  to  get  it  as  cheaply  as  possible  for  Madison. 

Mr.  Ben-Veniste.  The  price,  I  think,  that  was  paid  for  the  land 
was  $1,750,000? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Ben-Veniste.  According  to  the  testimony  we  have  heard  and 
some  of  the  documents  we  have  reviewed,  it  appeared  that  there 
were  outstanding  mortgages  and  loans  on  that  property  in  excess 
of  $2V2  million.  Would  that  provide  additional  indication  that  the 
price  which  was  paid  for  the  land  was  not  excessive? 

Mr.  HuBBELL.  I'm  not  a  real  estate  appraiser,  but  I  knew  about 
the  land  because  I  had  been  on  the  city  board  and  as  we  would  try 
to  attract  industry  to  Little  Rock,  that  was  one  of  the  primary  sites 
we  would  try  to  use.  It's  not  a  piece  of  property  that  no  one  was 
not  familiar  with.  There  was  some  knowledge  in  the  community, 
people  knew  the  banks  were  owed  a  lot  of  money  on  it.  Looking 
back  on  it  12  years  ago,  I  have  to  say  that  $1,750,000  for  1  thou- 
sand acres  sounds  like  they  got  a  pretty  good  deal  to  begin  with. 
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Mr.  Ben-Veniste.  To  set  the  floor  here,  we've  heard  no  evidence 
from  any  person  involved  in  that  transaction  or  seen  any  document 
to  indicate  that  the  price  that  was  paid  for  the  land  in  the  first 
place  was  excessive  or  that  there  was  some  flip  going  on  at  the 
time  it  was  acquired. 

Mr.  HUBBELL.  That's  my  understanding,  and  that's  what  I  was 
trying  to  focus  on,  the  initial  purchase. 

Mr.  Ben-Veniste.  Right.  And  the  initial  purchase  was  the  only 
transaction  that  the  Rose  Firm  played  any  role  in  in  terms  of  at 
least  Mr.  Thrash  attending  the  closing? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Ben-Veniste.  Now,  you  have  said,  and  the  evidence  supports 
it  and  we  have  all  this  material  from  Pillsbury  Madison  &  Sutro 
who  evaluated  it,  that,  subsequently,  portions  of  the  land  were 
then  sold  off,  and  there  were  transactions  between  individuals  who 
could  be  regarded  as  insiders  who  were  not  dealing  on  an  arm's 
length  basis? 

Mr.  HuBBELL.  That's  my  understanding. 

Mr.  Ben-Veniste.  You  would  have  had  some  pretty  direct  knowl- 
edge of  that  because,  as  you  say,  this  was  a  subject  in  connection 
with  the  later  transactions  that  were  involved  in  the  case  that  you 
were  handling  against  the  auditing  firm.  Frost  &  Company? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Ben-Veniste.  Clearly,  there  is  a  distinction  to  be  drawn  be- 
tween the  acquisition  of  property  after  hard  bargaining  and  the 
subsequent  sale  and  resale  and  resale  again  and  resale  again  of 
portions  of  that  property  among  inside  persons  who  may  not  have 
been  dealing  on  an  arm's  length  basis? 

Mr.  HuBBELL.  There  is  that  distinction.  I  can't  today  tell  you  who 
was  buying  and  selling  after  that,  but  I  can  tell  you  on  the  first 
go-around,  it  looked  like  a  good  deal  for  Madison. 

Mr.  Ben-Veniste.  I  have  nothing  further  at  this  time,  Mr.  Chair- 
man. 

The  Chairman.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Welcome,  Mr.  Hubbell.  I  want  to  follow  up  on  a  couple  of  points 
made  earlier  today.  We  very  much  appreciate  your  testimony  be- 
cause this  helps  us  fill  in  some  very  key  areas.  You  were  managing 
partner  of  the  Rose  Law  Firm  during  what  period? 

Mr.  Hubbell.  I'm  not  sure  I  actually  ever  officially  had  that 
title,  but  in  the  same  role  that  Mr.  Kennedy  had  after  me  and  Mr. 
Clark  has  now,  I  believe  I  played  that  role  essentially  from  1986 
to  about  1988. 

Senator  BOND.  Now  during  that  time,  did  you  have  a  policy  in 
the  Rose  Law  Firm  about  the  control  of  the  files  and  the  client's 
right,  if  any,  to  control  those  files? 

Mr.  Hubbell.  Not  that  I'm  aware  of. 

Senator  Bond.  So  it  is  your  testimony  that  the  Rose  Law  Firm 
was  not  constrained  by  consent  of  the  client  to  reveal  the  contents 
of  any  files  to  someone  who  either  was  a  partner  in  the  law  firm 
or  a  former  partner  in  the  law  firm? 
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Mr.  HuBBELL.  I  didn't  mean  to  say  that.  You  asked  if  we  had  a 
pohcy,  and  I  don't  beUeve  we  had  a  poHcy.  But,  certainly,  how  we 
handled  a  client's  files  and  business  is  subjected  to  whatever  agree- 
ment we  had  with  the  client,  plus  the  Code  of  Professional  Respon- 
sibility and  the  Model  Rules  of  Conduct. 

Senator  Bond.  To  what  extent  do  you  feel  those  constraints  limit 
your  ability  to  share  the  files  of  a  client  with  persons  other  than 
the  attorneys  employed  by  the  firm  working  on  the  case? 

Mr.  HUBBELL.  I  have  to  say,  I  felt  no  restraint  within  the  firm. 

Senator  Bond.  Did  that  apply  to  former  partners  of  the  firm? 
Could  you  share  those  files  with  people  who  had  been  partners  of 
the  firm? 

Mr.  HUBBELL.  I  think  it  would  relate  to  whether  that  partner 
had  worked  on  the  file.  I  don't  remember  that  coming  up,  but  it 
certainly  could  have,  Senator. 

Senator  Bond.  Was  there  any  constraint  in  the  Rose  Law  Firm 
on  the  ability  of  the  persons  in  control  of  the  files  to  share  those 
files  with  any  partners?  Did  you  have  to  get  consent  of  the  client 
to  share  those  with  people  who  were  not  partners  working  on  the 
case? 

Mr.  HUBBELL.  If  they  were  employees  of  the  firm,  subject  to  some 
individual  agreement  with  the  client,  I'm  not  aware  of  any  restric- 
tions that  may  have  applied. 

Senator  Bond.  May  I  ask  you,  was  it  the  policy  of  the  law  firm 
to  share  the  files  with  someone  who  was  not  a  partner  of  the  law 
firm? 

Mr.  HuBBELL.  Not  an  employee  of  the  firm? 

Senator  Bond.  Not  an  employee  of  the  firm. 

Mr.  HuBBELL.  No,  except  for  several  circumstances  where  part- 
ners left  the  firm  who  took  files  with  them  because  they  were  going 
to  continue  to  practice,  and  we  were  going  to  continue  to  represent 
those  clients. 

Senator  Bond.  Was  that  done  with  the  consent  of  the  client? 

Mr.  HuBBELL.  I  have  to  say  in  the  two  circumstances  I'm  think- 
ing of,  I'm  not  sure  whether  we  got  the  consent  of  the  client  or  not. 

Senator  Bond.  Would  it  have  been  your  policy  not  to  share  the 
files  without  the  consent  of  the  client? 

Mr.  HuBBELL.  What  I'm  trjdng  to  say  is  we  didn't  have  a  policy. 
We  had  some  restrictions  that  applied,  but  they  weren't  policies. 
There  wasn't  a  written  policy  of  the  firm  about  client's  files. 

Senator  Bond.  Now  earlier  this  morning  you  answered  questions 
about  the  Madison  Guaranty  files. 

Mr.  HUBBELL.  Right. 

Senator  Bond.  And  you  said  those  were  Madison  Guaranty  files. 

Mr.  HuBBELL.  Right. 

Senator  Bond.  In  the  time  that  we're  speaking  about,  the  ques- 
tions in  1992  and  1993,  Madison  Guaranty  had  been  taken  over  by 
the  RTC,  had  it  not? 

Mr.  HuBBELL.  That's  correct. 

Senator  Bond.  Was  the  RTC  at  that  time  then  in  the  position  of 
the  client? 

Mr.  HuBBELL.  I  don't  know  the  answer  to  that  question.  I  know 
that  was  an  issue  in  1992,  as  to  who  was  the  client  in  connection 
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with  Madison  that  might  be  able  to  waive  a  privilege,  an  attorney- 
client  privilege. 

Senator  BOND.  You  did  not  discuss,  therefore,  the  sharing  of  the 
Madison  files  with  others  during  that  time  period.  Did  you  seek 
any  clarification? 

Mr.  HUBBELL.  No,  I  did  not.  The  point,  I  think  correctly,  is  that 
I  never  called  the  RTC,  and  I  do  not  believe  Mr.  Foster  or  Mr. 
Massey  or  anybody  else  did,  to  my  knowledge,  to  say  we  have  this 
inquiry.  We  want  you  to  waive  the  privilege.  We  didn't  do  that  to 
the  RTC. 

Senator  Bond.  Mr.  Hubbell,  in  the  latter  part  of  1993,  what  was 
your  position  in  the  Department  of  Justice? 

Mr.  Hubbell.  Associate  Attorney  General. 

Senator  Bond.  As  Associate  Attorney  General,  would  you  have 
felt  comfortable  sharing  the  files  of  the  Federal  agency  with  a  pri- 
vate attorney? 

Mr.  Hubbell.  It  depends  on  who  that  attorney  was. 

Senator  Bond.  A  private  attorney. 

Mr.  Hubbell.  A  file  of 

Senator  Bond.  A  Federal  agency. 

Mr.  Hubbell.  A  Justice  Department  file  that  I  just  turn  over  to 
a  private  attorney? 

Senator  Bond.  Yes. 

Mr.  Hubbell.  Who  had  no  connection  to  the  litigation  or  what- 
ever we  were  working  on? 

Senator  Bond.  Yes. 

Mr.  Hubbell.  I'm  trying  to  understand  your  question. 

Senator  Bond.  Well,  let  me  be  quite  frank.  I  am  very  much  trou- 
bled about  the  way  you  handled  the  files,  and  I'm  trjdng  to  find  out 
what  the  policy  was,  whether  the  Rose  Law  Firm  had  any  stric- 
tures on  the  sharing  of  files.  The  RTC  was  engaged  in  litigation 
and  its  file  on  the  FDIC  continues  that  litigation.  The  subject  of 
that  litigation  involved  Madison  Guaranty  and  the  efforts  by  the 
Government  to  recover  for  the  RTC  sums  lost  through  the  Madison 
Guaranty.  You  had  files  which  came  into  your  possession — I  believe 
you  said  it  was  September  that  you  knew  that  there  had  been 
criminal  referrals  involving  Madison  Guaranty,  was  it  not? 

Mr.  Hubbell.  I  believe  by  sometime  in  September  I  was  aware 
that  there  was  a  criminal  referral  involving  Mr.  McDougal  and 
Madison. 

Senator  Bond.  I  am  very  puzzled  why  in  November  you  felt  it 
appropriate  to  share  those  files,  to  turn  over  those  files  to  Mr.  Ken- 
dall, who  is  a  private  attorney.  He  may  or  may  not  have  had  other 
clients  who  were  involved,  but  certainly  some  of  his  clients  had 
connections  with  Madison  Guaranty.  What  was  the  justification  for 
turning  over  those  files? 

Mr.  Hubbell.  Let  me  see  if  I  can  help.  The  files  we're  talking 
about,  those  three  files,  were  Rose  Law  Firm  files  of  work  done  for 
Madison.  They  weren't  Madison's  files,  OK? 

Senator  Bond.  I  don't 

Mr.  Hubbell.  We  can  talk  about  that,  but  I'm  trying- 


Senator  Bond.  I  think  you're  dead  wrong  on  that.  They  are  files 
that  were  Madison  Guaranty  files.  Madison  Guaranty  was  taken 
over  by  the  RTC. 
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Mr.  HUBBELL.  But  they  weren't  Madison's  files.  They  were  the 
Rose  Firm's  files.  There's  a  difference. 

Senator  Bond.  Ah,  yes.  Well,  now,  wait  a  minute.  These  were 
files  of  a  client,  were  they  not? 

Mr.  HuBBELL.  They  were  files  of  work  done  by  the  firm  for  a  cli- 
ent. There's  a  difference. 

Senator  Bond.  You  see  no  problem  with  sharing  files  of  work 
done  by  the  law  firm  for  a  client  without  that  client's  consent? 

Mr.  HuBBELL.  With  the  counsel  for  the  lawyer  who  was  working 
on  the  file,  no. 

Senator  Bond.  Mr.  Hubbell,  it's  obvious  that  we  operate  under 
different  standards.  Let  me  move  on  to  the  review  and  the  pulling 
of  the  files  back.  I  believe  the  computer  printouts  show  that  the 
files  were  printed  out  on  February  12,  1992.  How  do  you  go  about 
pulling  those  files?  What  did  you  have  to  do  to  get  them  out? 

Mr.  HuBBELL.  I  think  several  things 

Senator  Bond.  Pardon  me,  let  me  clarify  and  say  the  billing 
records  of  February  12,  1992. 

Mr.  Hubbell.  What  I  understand  you  have  to  do — and  I'm  not 
sure  I  did  it — there  is  a  computer  system  at  the  firm  and  somebody 
who  understands  computers,  not  me,  would  go  into  the  computer 
records  for  Madison  and  pull  up  what  appears  to  be  the  first  few 
pages  of  what  the  Committee  has.  In  addition,  they  would  have 
pulled  up  or  found  copies  of  the  firm's  records,  bills  sent  to  the  cli- 
ents, and  what  is  called  a  billing  memoranda,  which  is  usually  a 
computer-generated  document  that  is  the  backup  or  what  the  law- 
yer uses  to  prepare  a  bill. 

Senator  Bond.  You  were  not  able  to  do  this  so  you  called  on 
someone  to  do  it.  Do  you  recall  who  did  this  for  you? 

Mr.  Hubbell.  I  don't  recall  who  did  it.  Mr.  Foster  or  I  would 
have  asked  somebody  in  the  accounting  department  to  do  it.  I  re- 
member specifically  one  other  issue  we  weren't  able  to  find  the 
records  on,  but  that  was  one  on  which  I  was  having  direct  con- 
versations. 

Senator  Bond.  To  your  knowledge,  were  any  other  copies  of  those 
billing  records  made  other  than  the  ones  prepared  for  you? 

Mr.  Hubbell.  My  understanding  was  that  Mr.  Massey  made  cop- 
ies, but  I  may  be  wrong.  I  remember  Mr.  Massey  telling  Mr.  Foster 
he  was  going  to  make  copies  of  all  the  files,  but  I  don't  know  if  he 
did  or  not. 

Senator  Bond.  According  to  information  we've  already  received, 
you  had  a  conversation  approximately  12  days  later,  on  February 
24th,  with  Ms.  Susan  Thomases  about  the  billing  records.  Do  you 
recall  that  conversation? 

Mr.  Hubbell.  I  do  not  recall  the  conversation,  but  I'm  sure  that 
I  had  it. 

Senator  Bond.  Do  you  recall  whether  you  had  the  billing  records 
in  front  of  you  when  you  talked  with  Ms.  Thomases  or  any  others 
about  the  billing  records? 

Mr.  Hubbell.  No,  I  do  not. 

Senator  Bond.  Do  you  recall  having  any  other  conversation  with 
other  campaign  officials  about  the  billing  records  which  had  come 
into  your  possession? 
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Mr.  HuBBELL.  I  believe  that  I  talked  to  Ms.  Loretta  Lynch  about 
them.  I  believe  I  did,  but  I  may  not  have.  There  may  have  been 
others,  too. 

Senator  Bond.  But  you  do  not  recall  who  or  when  you  talked 
with  others? 

Mr.  HUBBELL.  This  is  all  in  the  same  time  period,  but  I  don't  re- 
call the  specifics.  Loretta  was  one  of  those  people  that  I  might  have 
talked  to.  There  were  other  people  who  worked  in  the  campaign  on 
issues  like  this,  but  who  I  specifically  was  talking  to,  I  don't  know. 

Senator  Bond.  How  often  did  you  discuss  with  people  in  the  cam- 
paign the  billing  records? 

Mr.  HuBBELL.  Not  that  often.  I  mean,  this  was  one  issue.  The 
issue  lasted  as  long  as  it  was  until  Mr.  Grerth  came  out  with  his 
article,  it  was  an  issue  from  the  moment  it  came  up  until  he  came 
out  with  the  article.  People  would  call  and  ask  me  questions. 

Senator  Bond.  These  were  people  from  the  campaign? 

Mr.  HuBBELL.  Yes. 

Senator  Bond.  Would  it  have  been  Mr.  Lindsey? 

Mr.  HUBBELL.  No. 

Senator  Bond.  Ms.  Wright? 

Mr.  HuBBELL.  I  just  don't  know  about  that.  Senator,  whether 
Ms.  Wright  did  or  not. 

Senator  Bond.  Did  you  talk  with  President  Clinton  or  Mrs.  Clin- 
ton about  them? 

Mr.  HuBBELL.  No,  I  did  not.  Let  me  go  back.  I  think  I've  said 
that  it's  hard  for  me  to  believe  that  I  didn't  talk  to  Mrs.  Clinton 
about  this  issue  at  some  point.  The  best  of  my  memory  is  that  it 
happened  after  the  first  net  of  responses  had  come  out,  but  I  may 
be  wrong.  It's  just  hard  for  me  to  believe  that  I  didn't,  but  I  don't 
have  any  recollection  of  doing  it.  My  best  memory  is  that  Vince  is 
the  one  who  had  talked  to  Mrs.  Clinton  about  it. 

Senator  Bond.  Now  when  the  article  by  Mr.  Gerth  came  out — 
I  believe  it  was  March  8th — obviously  that  was  a  major  concern 
within  the  inner  circle.  Did  you  discuss  the  billing  records  in  light 
of  that  article  with  anybody?  Did  you  prepare  any  memoranda?  Did 
you  receive  any  memoranda  or  telephone  calls  about  the  billing 
records  in  the  period  right  after  March  8th  when  the  article  ap- 
peared in  The  New  York  Times? 

Mr.  HUBBELL.  My  recollection  was  that  the  issue  about  the  bills 
to  some  extent  died  down  after  the  first  flurry  of  articles. 

Senator  Bond.  When  the  article  first  came  out,  did  you  discuss 
the  question  with  representatives  of  the  campaign  or  the  Clintons? 

Mr.  HuBBELL.  I  think  that  happened  before  the  article  even  came 
out,  Senator.  I  think  they  knew  it  was  coming,  and  they  wanted 
to  get  as  much  information  as  possible  before  they  responded. 

Senator  Bond.  You  transmitted  some  information  to  persons  you 
cannot  recall  prior  to  the  publication  of  the  article,  but  you  do  not 
recall  any  conversations  after  the  article  appeared? 

Mr.  HUBBELL.  I  don't  recall  any  conversations  after  the  article, 
but  when  I  say  "article,"  I  don't  focus  on  one  article.  I  focus  on  an 
issue.  This  was  an  issue.  I'm  sure  that  Mr.  Gerth  was  not  the  only 
one  who  wrote  about  it,  but  they  went  on  to  other  issues  after  that. 
That's  the  way  I  put  it  in  my  mind.  You  say  specific  people.  I  read 
where  Ms.  Thomases  has  notes  of  our  conversation.  I  don't  doubt 
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that.  I  mean,  I  know  that  I  talked  to  somebody.  If  it  was  Susan, 
it  was  Susan.  I  don't  doubt  that.  It's  likely  that  it  could  have  been 
Susan  on  this  issue. 

Senator  Bond.  Thank  you,  Mr.  Hubbell. 

Mr.  Chairman,  I  see  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  be  very  brief.  The  issue  that  was 
brought  out  moments  ago  about  your  view  of  files  generated  by  the 
firm,  in  terms  of  legal  research  and  memoranda  and  the  like,  is  it 
your  experience  that  attorneys  frequently  take  that  material  with 
them  when  they  leave  the  firm? 

Mr.  Hubbell.  It  has  been  my  experience  at  the  firm  that  that 
occurred. 

Mr.  Ben-Veniste.  Is  it  also  your  experience  that  materials  that 
are  generated,  essentially  work  product,  for  a  client  are  the  subject 
often  of  articles  about  the  particular  legal  issues  that  could  be 
drawn  upon? 

Mr.  Hubbell.  If  you're  talking  real  generality,  yes. 

Mr.  Ben-Veniste.  Yes,  I  want  to  be  more  general  before  we  get 
to  the  specific. 

Mr.  Hubbell.  Yes. 

Mr.  Ben-Veniste.  On  this  issue,  because  people  watching  this 
presume  a  fact  maybe  that's  not  in  evidence,  but  people  who  are 
paying  attention  to  these  hearings  are  not  all  attorneys,  for  sure, 
and  the  practices  of  attorneys  in  law  firms  and  what  they  do  with 
their  files  and  how  they  treat  them  is  a  subject  that  many  people 
aren't  familiar  with,  I  would  like  to  get  your  understanding.  The 
issue  of  whether  a  lawyer's  work  product  are  some  kind  of  crown 
jewels  that  are  owned  only  by  the  client  who  pays  the  bill  and, 
therefore,  can't  be  used  for  any  other  purpose  is  contrary  to  my 
own  experience,  but  you're  the  witness  and  I  would  like  to  get  your 
general  understanding  of  what  happens  in  the  real  world  in  con- 
nection with  such  files. 

Mr.  Hubbell.  It  really  depends  on  what  it  is.  If,  for  example,  you 
go  to  a  lot  of  trouble  and  prepare  the  ultimate  brief,  that  usually 
goes  in  a  brief  bank  somewhere  where  it's  used  on  a  bunch  of  other 
cases,  usually  within  the  firm,  but  if  the  lawyer  leaves  the  firm,  he 
might  take  all  of  his  briefs  with  him.  If  you  develop  a  contract  that 
you're  especially  proud  of,  that  might  leave  as  well. 

The  issue  is  the  privilege.  Obviously,  there  are  documents  that 
are  the  client's.  If  a  client  comes  in  and  gives  me  a  piece  of  paper 
that  belongs  to  him  and  says  keep  this  until  the  litigation  is  over, 
you  usually  return  it  to  the  client  after  the  matter  is  over.  There's 
a  difference  between  the  client's  files  and  the  law  firm's  files. 

Then  there  are  individual  agreements  with  specific  clients.  You 
might  have  a  client  that  says  if  you  do  this,  I  want  you  to  do  it 
under  these  circumstances  and  you  can  agree  or  disagree,  but  it's 
all  part  of  the  deal.  As  to  any  individual  piece  of  paper  generated 
in  the  firm,  it  may  or  may  not  be  privileged,  it  may  or  may  not  be- 
long to  the  client,  even  though,  as  you  said,  the  client  pays  for  it. 

Mr.  Ben-Veniste.  In  this  connection  we  have  had  and  looked  at 
Mr.  Massey's  materials  which  are  the  subject  of  these  questions. 
We  first  find  that  they  were  generated  in  1985  in  response  to  spe- 
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cific  inquiries  about  the  appropriateness  of  a  particular  course  of 
action  under  Arkansas  securities  and  banking  law. 

In  all  respects,  it  has  been  testified  that  these  files  are  com- 
pletely innocuous.  There  is  no  smoking  gun  in  the  files.  There's 
nothing  improper  that  Mr.  Massey  did.  There  is  nothing  that's  re- 
flected in  the  files  that  suggests  any  untoward  motive  or  intent  by 
any  party  associated  with  this  issue  11  years  ago. 

Now  the  question  arises  of  whether  somehow  this  is  a  bad  thing 
which  happened  as  a  result  of  Mr.  Massey  giving  Mr.  Foster  a  copy 
of  those  files,  Mr.  Foster  reviewing  them,  the  files  coming  into  your 
possession,  you  turning  them  over  to  Mr.  Kendall,  and  Mr.  Kendall 
sending  them  back  to  the  firm.  We've  completed  the  circuit  here, 
but  is  there  something  bad  that  happened  as  a  result  of  all  that? 

Mr.  HUBBELL.  Not  in  my  opinion.  I  mean,  I  had  been  asked  to 
be  custodian  of  some  files  that  belonged  to  the  Clintons  and  I  did 
so.  I  turned  them  over  to  the  counsel  for  the  Clintons  once  he  was 
hired,  and  he  determined  that  those  files  would  go  back  to  the  firm, 
those  three  files,  and  they  did.  As  far  as  I  know,  they  have  re- 
mained intact  from  the  moment  they  came  into  my  possession  or 
the  moment  that  they  were  generated  to  now. 

Mr.  Ben-Veniste.  Indeed,  on  that  point,  Mr.  Massey  has  testified 
before  this  Committee  that  he  compared  the  materials  that  were 
sent  back  to  the  firm  by  Mr.  Kendall  with  the  materials  that  he 
had  retained  all  along  in  his  possession  and  he  found  them  to  be 
exactly  the  same  without  addition  or  deletion.  With  that,  I'll  cede 
back  my  time. 

The  Chairman.  Senator  Moseley-Braun,  do  you  have  any  ques- 
tions at  this  time? 

OPENING  COMMENT  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  No,  I  don't,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Mr.  Chertoff 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Hubbell,  I'm  going  to  try  to  get  right  to  the  point  on  this. 

Mr.  Hubbell.  OK. 

Mr.  Chertoff.  With  respect  to  these  Rose  Law  Firm  client  files 
that  came  from  Mr.  Masse/s  office — I  am  not  talking  about  the 
billing  records,  I  am  talking  about  his  client  files — which  included 
drafts  and  letters  and  notes  related  to  the  securities,  that  material 
in  the  Rose  Law  Firm's  files  was  related  to  the  handling  of  client 
work  for  Madison;  right? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Now,  Madison  was  taken  over  by  the  RTC,  which 
means,  for  all  intents  and  purposes,  the  client  decisionmaker  was 
the  Resolution  Trust  Corporation;  right? 

Mr.  Hubbell.  I  think  certainly  that's  what  we  believed.  I  don't 
know  the  answer  to  that  question. 

Mr.  Chertoff.  If  anyone  was  going  to  make  use  of  the  files  out- 
side of  the  law  firm,  it  was  the  RTC  that  had  to  give  permission 
for  that;  right? 

Mr.  Hubbell.  If  they  had  the  right  to  make  that  decision. 

Mr.  Chertoff.  Madison  didn't  exist  any  longer. 
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Mr.  HUBBELL.  I  understand,  but  the  firm  might  determine  that 
there  was  nothing  that  belonged  to  the  RTC  in  those  files. 

Mr.  Chertoff.  Is  there  any  basis  on  which  confidential  law  firm 
files  related  to  correspondence  and  internal  notations  should  have 
been  taken  out  of  the  custody  and  control  of  the  law  firm  and  out 
of  the  custody  and  control  of  Madison  and  given  to  somebody  in  the 
campaign? 

Mr.  HuBBELL.  There  is  a  reason  to  do  that. 

Mr.  Chertoff.  I  know  there  may  be  a  reason.  Is  there  any  basis 
on  which  it's  proper? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Tell  us  what  that  is. 

Mr.  Hubbell.  If  there's  an  allegation  against  one  of  the  lawyers 
that  they  did  something  improper,  that  lawyer  is  entitled  to  consult 
with  his  or  her  attorney  and  to  show  them  what  work  they  did. 

Mr.  Chertoff.  I  am  not  talking  about  taking  these  documents 
out  and  having  somebody  show  them  to  another  attorney  in  order 
to  prepare  a  legal  response.  I  am  talking  about  removing  the  files, 
these  Massey  files,  and  turning  them  over  to  the  campaign.  Is 
there  a  basis  on  which  you  can  justify  taking  confidential  client 
files  out  of  the  custody  of  the  firm  without  the  firm's  permission 
and  out  of  the  custody  of  Madison  without  Madison's  permission  or 
the  RTC's  permission  and  turning  them  over  to  the  campaign? 

Mr.  Hubbell.  I  didn't  know  that  they  were  turned  over  to  the 
campaign. 

Mr.  Chertoff.  So  you  have  no  knowledge  if  the  files  that  Mr. 
Foster  pulled  from  Mr.  Massey  ever  wound  up  with  the  campaign? 

Mr.  Hubbell.  Those  files,  no.  You're  talking  about  those  three 
files  that  I  gave  Mr.  Kendall? 

Mr.  Chertoff.  At  least  those  three  files,  those  never  went  to  the 
campaign? 

Mr.  Hubbell.  I  don't  know  if  they  did.  I  can't  say  for  sure,  but 
I  don't  believe  they  did. 

Mr.  Chertoff.  Who  did  you  get  them  from? 

Mr.  Hubbell.  I  believe  I  got  them  from  Mr.  Foster,  although 
they  may  have  been  given  to  him  by  his  secretary  or  another  staff 
person  in  the  office. 

Mr.  Chertoff.  Let's  assume  for  the  sake  of  argument  that  Mr. 
Foster  kept  them  within  the  custody  and  control  of  the  law  firm. 
Why  on  earth  did  he  give  them  to  you?  Why  didn't  he  just  leave 
them  at  the  firm  when  he  left  to  go  to  Washington? 

Mr.  Hubbell.  I  believe  he  wanted  to  make  sure  they  stayed 
intact. 

Mr.  Chertoff.  You  think  he  had  a  question  about  whether,  if  he 
left  them  at  the  firm,  the  firm  would  somehow  destroy  them? 

Mr.  Hubbell.  I  don't  know  that.  That  would  be  speculation  on 
my  part. 

Mr.  Chertoff.  What  did  you  say  to  him?  Here  he  is.  He's  got 
these  files.  They're  Rose  Law  Firm  files.  He's  giving  you  the  files. 
You're  both  leaving  as  partners  in  the  firm.  Don't  you  ask  him  why 
are  you  giving  these  to  me? 

Mr.  Hubbell.  No,  I  did  not  ask. 

Mr.  Chertoff.  You  understood  you  were  going  to  go  and  take 
some  kind  of  a  Government  job  in  Washington. 
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Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  So  you  were  not  going  to  be  returning  to  the  firm. 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Why  did  you  take  possession  of  the  files  which 
clearly  belonged  to  the  firm  or  to  the  client  and  why  did  you  re- 
move them  and  take  them  with  you  to  Washington? 

Mr.  Hubbell.  I  removed  them  for  storage  and  then  they  ulti- 
mately came  to  Washington.  I'm  not  splitting  hairs 

Mr.  Chertoff.  You  are  splitting  hairs.  Why  did  you  take  control 
of  those  files?  Why  didn't  you  simply  in  January 

Mr.  Hubbell.  To  maintain  their  integrity,  Mr.  Chertoff.  Their  in- 
tegrity has  been  maintained  and  it  has  been  since  this  day.  Why 
did  I  do  it?  To  maintain  their  integrity. 

Mr.  Chertoff.  You  were  concerned  that  if  you  took  the  files  and 
you  gave  them  back  to  the  Rose  Law  Firm  and  left  them  with  your 
former  partners  with  whom  you  had  practiced  for  years  and  years 
and  years,  that  you  couldn't  trust  them  to  maintain  the  integrity 
of  the  files? 

Mr.  Hubbell.  I  didn't  say  I  couldn't  trust  them,  but  I  did  main- 
tain their  integrity  when  they  were  in  my  possession. 

Mr.  Chertoff.  You  are  going  to  have  to  answer  the  question  I 
asked,  Mr.  Hubbell. 

Mr.  Hubbell.  Ask  the  question,  then. 

Mr.  Chertoff.  My  question  to  you,  Mr.  Hubbell,  is  why  did  you 
remove  these  files 

Mr.  Hubbell.  I  didn't  remove  them. 

Mr.  Chertoff.  Why  did  you  take  these  files  when  Mr.  Foster 
gave  them  to  you  and  rather  than  return  them  to  the  firm,  which 
was  their  rightful  owner,  or  contact  the  firm  and  ask  for  permis- 
sion or  contact  Madison  and  ask  for  permission  or  contact  the  RTC 
and  ask  for  permission,  why  did  you,  without  doing  any  of  that, 
take  them  in  whatever  kind  of  container  they  were  in,  take  them 
to  Washington  and  ultimately  put  them  in  your  basement?  Why? 

Mr.  Hubbell.  I  wanted  to  maintain  their  integrity.  That  is  the 
answer. 

Mr.  Chertoff.  Was  there  some  reason  that  you  felt  you  needed 
to  have  those  with  you  in  Washington? 

Mr.  Hubbell.  If  the  issue  came  up,  the  files  would  still  be  in  our 
possession,  and  we  could  again  show  that  there  wasn't  anything 
improper  done. 

Mr.  Chertoff.  So  you  anticipated  that  the  issue  of  work  done  for 
Madison  would  come  up  again? 

Mr.  Hubbell.  No,  I  did  not  anticipate — just  as  with  all  the  files 
that  we  got  from  Betsey,  we  didn't  know  if  those  issues  would  ever 
come  up  again,  but  if  they  did,  we  had  it. 

Mr.  Chertoff.  The  files  from  Betsey,  as  I  understand  it,  were 
campaign  files.  They  weren't  in  the  possession  of  the  law  firm  and 
the  property  of  a  client;  right? 

Mr.  Hubbell.  Right.  I  do  not  contend  that  those  files  were  the 
property  of  the  client,  Mr.  Chertoff.  I  may  be  wrong,  but  I  do  not 
believe  they  were. 

Mr.  Chertoff.  They  were  the  property  of  the  law  firm,  then;  is 
that  right? 
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Mr.  HuBBELL.  Mr.  Kendall  believed  they  were  the  property  of  the 
law  firm. 

Mr.  Chertoff.  What  do  you  think?  Whose  property  were  they? 

Mr.  HuBBELL.  They  could  have  been 

Mr.  Chertoff.  What  do  you  think?  Whose  property  were  they? 

Mr.  HUBBELL.  I  am  clouded  in  my  view  by  our  prior  experience 
at  the  firm,  Mr.  Chertoff,  that  other  lawyers  when  they  left  the 
firm  were  allowed  to  leave  with  all  of  their  files,  OK? 

But,  if  these  were  anybody's  personal  files,  they  had  to  be  Mr. 
Massey's  files.  Mr.  Massey  stayed  at  the  firm. 

Mr.  Chertoff.  These  pieces  of  paper  were  not  your  pieces  of 
paper? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  So  I  would  like  you  to  tell  us  why  it  is  you  felt 
that  they  were  your  property  to  take  with  you  to  Washington? 

Mr.  HUBBELL.  I  did  not  consider  them  my  property,  but  I  took 
them  to  Washington. 

Mr.  Chertoff.  You  knew  they  were  not  your  property? 

Mr.  HuBBELL.  Yes,  sir.  If  you  had  asked  me,  I  would  have  said 
they  were  not  my  property. 

Mr.  Chertoff.  Did  you  ask  Mr.  Massey  or  Mr.  Clark?  Did  you 
tell  either  of  them  you  were  taking  the  files?  They  were  not  really 
yours  to  take? 

Mr.  HUBBELL.  I  did  it. 

The  Chairman.  Why  then,  after  you  took  them  and  they  weren't 
yours  to  take,  did  you  send  them  to  Mr.  Kendall? 

Mr.  HuBBELL.  I  delivered  to  Mr.  Kendall  all  the  files  I  had. 

The  Chairman.  I  don't  care  about  all  the  other  files.  Why  did  you 
send  those  files.  Rose  Law  Firm  files,  to  Mr.  Kendall? 

Mr.  HuBBELL.  Because  they  were  with  all  the  others. 

The  Chairman.  You  sent  them  all,  ever3^hing,  including  these 
Rose  Law  Firm  files,  you  just  sent  them  all  to  Mr.  Kendall.  Now, 
Mr.  Kendall  sent  them  where? 

Mr.  HUBBELL.  To  the  Rose  Firm. 

The  Chairman.  Why  didn't  you  just  send  them  to  the  Rose  Law 
Firm? 

Mr.  HuBBELL.  I  just  didn't.  I  don't  have  a  reason.  I  didn't  even 
think  about  it. 

The  Chairman.  Was  it  because  you  really  were  concerned  that 
these  files  contained  important  information? 

Mr.  HuBBELL.  I  knew  that  they  didn't  contain  any  important  in- 
formation. They  are  innocuous. 

The  Chairman.  Sir,  you  took  innocuous  files  that  didn't  belong 
to  you,  to  use  your  words,  in  anticipation  that  it  might  come  up; 
is  that  right? 

Mr.  HuBBELL.  As  we  did  with  a  lot  of  files. 

Mr.  Chertoff.  And  it  did  come  up  because  the  FDIC  started  to 
investigate;  right?  You  received  a  call  in  September  1993  from 
April  Breslaw,  she  gave  you  a  heads-up  that  the  FDIC  was  going 
to  now  open  an  investigation  into  the  issues  of  the  Rose  Law  Firm 
conflicts? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  Jack  Smith  over  at  the  FDIC  picked  up  the 
phone  in  a  rather  extraordinary — it  is  just  not  common  every  time 
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someone  gets  interviewed  by  the  FDIC  that  the  General  Counsel 
personally  calls  up.  He  called  you  up  and  said  he  wanted  to  set  up 
an  appointment  to  have  you  interviewed  about  the  Rose  conflict 
issue;  right? 

Mr.  HUBBELL.  He  did. 

Mr.  Chertoff.  It  was  also  in  October  1993  that  Mr.  Lindsey  was 
having  discussions  with  representatives  of  the  Treasury  Depart- 
ment, on  October  14th,  because  he  had  heard  reports  that  the  issue 
of  you  and  the  Rose  Law  Firm  was  somehow  percolating  up.  Do  you 
remember  that?  Did  Mr.  Lindsey  talk  to  you  about  that  in  October? 

Mr.  HuBBELL.  I  am  sure  he  did. 

Mr.  Chertoff.  So  you  had  some  communication  with  the  White 
House  in  October  that  there  was  an  issue  out  there  involving  your 
work  while  at  the  Rose  Law  Firm  in  connection  with  the  Frost 
case,  whether  there  was  a  conflict  of  interest,  and  you  had  a  discus- 
sion with  Mr.  Lindsey  about  this  in  October;  right? 

Mr.  HuBBELL.  I  believe. 

Senator  Sarbanes.  October  of  when? 

Mr.  Chertoff.  October  1993.  Then  we  get  to  February  and  after 
you  finally  sat  down  with  the  interviewers  from  the  FDIC,  you 
have  not  mentioned  the  information  which  you  had  gained  18 
months  before  from  the  billing  records  about  work  being  done  on 
the  option  or  a  dozen  calls  to  Seth  Ward. 

They  produced  their  report,  which  says  there  is  no  action  that 
they  are  going  to  take,  based  upon  a  very,  shall  we  say,  much  less 
than  complete  picture  of  the  facts,  and  you  fax  it  over  to  the  White 
House;  right? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  With  whom  you  have  had  several  discussions 
through  Mr.  Kennedy  over  these  past  months  about  this  whole 
issue;  right? 

Mr.  Hubbell.  That  is  correct. 

Mr.  Chertoff.  Now  after  you  sent  it  over  to  the  White  House, 
did  you  hear  back  within  the  next  few  weeks,  either  directly  from 
Mrs.  Clinton  or  from  anyone  on  her  behalf,  indicating  to  you  that 
she  was  aware  that  there  was  more  work  that  the  Rose  Law  Firm 
had  done  for  Madison  than  was  disclosed  in  this  FDIC  report? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  So  after  you  sent  the  report  over,  what  was  the 
next  conversation  you  had  with  somebody  concerning  this  Rose  con- 
flicts issue? 

Mr.  Hubbell.  I  can't  tell  you  when  the  next  conversation  I  had 
about  the  conflicts  issue  was.  I  really  don't  know. 

Mr.  Chertoff.  See,  what's  hard  about  this,  Mr.  Hubbell,  is  when 
we  first  got  into  this  this  morning  and  we  talked  about  this  issue 
of  your  faxing  over  this  report,  it  was  just  no  big  deal  to  you.  Now 
what's  emerging  is  you  took  records  which,  frankly,  didn't  belong 
to  you,  based  on  the  anticipation  that  at  some  point  the  issue  of 
the  work  done  by  the  firm  would  come  up. 

You  received  a  call  from  April  Breslaw  in  September  1993  saying 
there  is  going  to  be  an  investigation.  The  General  Counsel  calls  you 
up  in  October,  wanting  to  set  up  an  interview  for  an  investigation. 
You  have  a  conversation  with  Mr.  Lindsey  who  is  having  a  meeting 
with  Treasury  people  in  which  your  name  and  this  issue  comes  up. 
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You  wind  up  getting  the  report  in  February.  It  contains  only  an 
incomplete  picture  of  the  work  that  was  done.  You  don't  correct  it, 
you  fax  it  over  to  the  White  House.  It  winds  up  attached  to  a  memo 
prepared  for  the  First  Lady,  that  is  full  of  a  description  of  the  var- 
ious actions  that  might  be  taken  by  the  RTC  against  the  Rose  Law 
Firm  on  the  issue  of  this  conflict.  And  then  there  is  some  kind  of 
discussion  of  who  is  going  to  make  the  decision  about  this  after 
Roger  Altman  has  finally  taken  himself  out  of  the  matter  as  head 
of  the  RTC. 

It  seems  to  crop  up  again  and  again  and  again.  Yet  the  two  peo- 
ple who  were  most  intimately  involved  in  the  firm  in  1985  and 
1986,  in  talking  to  Mr.  Ward  about  this  and  his  involvement  in 
these  transactions  involving  the  IDC,  are  you  and  Mrs.  Clinton. 
Your  testimony  is  that  the  two  of  you  neither  directly  or  indirectly 
communicated  about  it? 

Mr.  HUBBELL.  If  the  question  is  did  I  talk  to  Mrs.  Clinton  about 
it,  the  answer  is  no,  I  did  not. 

Mr.  Chertoff.  Now  did  you  talk  to  somebody  else  who  was  act- 
ing on  her  behalf? 

Mr.  HuBBELL.  About  what? 

Mr.  Chertoff.  About  this  whole  issue  of  the  work  done  by  Rose 
for  Madison. 

Mr.  HuBBELL.  I  had,  yes. 

Mr.  Chertoff.  You  talked  to  Nussbaum? 

Mr.  Hubbell.  I  don't  think  so.  It's  possible,  but  I  don't  think  so. 

Mr.  Chertoff.  Eggleston? 

Mr.  Hubbell.  Boy,  that 

Mr.  Chertoff.  Kennedy? 

Mr.  Hubbell.  Certainly  Kennedy. 

Mr.  Chertoff.  He  was  the  point  of  contact? 

Mr.  Hubbell.  No,  I  believe  by  this  time — ^you  have  to  put  it  in 
a  frame  of  reference  because  we  had  Deputy  General  Counsels 
moving  in.  Mr.  Klein,  I  believe,  was,  at  one  point,  the  point  person 
on  this. 

Mr.  Chertoff.  I  yield  the  balance  of  my  time  to  Senator  Bond. 

Senator  Bond.  I  have  just  a  couple  of  quick  questions.  You  had 
the  meeting  at  which  you  turned  over  the  files  to  Mr.  Kendall  on 
November  17? 

Mr.  Hubbell.  Yes. 

Senator  Bond.  Did  he  call  you  and  ask  you  for  those  files,  or  ask 
you  if  you  had  any  information? 

Mr.  Hubbell.  If  I  can  answer  that  completely,  for  a  long  period 
of  time,  going  back  to  May  and  March  1993,  we  had  discussions 
about  getting  the  files  in  the  hands  of  a  private  counsel  of  the 
President  and  First  Lady. 

Ultimately,  I  was  advised  that  Mr.  Kendall  would  play  that  role, 
and  I 

Senator  Bond.  Mr.  Barnett  of  Williams  &  Connolly  was  their  at- 
torney who  picked  up  the  Foster  files  on  July  27,  wasn't  he?  So 
they  had  an  attorney,  then,  that  came  over  and  picked  up  the  files? 

Mr.  Hubbell.  Mr.  Barnett,  as  I  understand,  was  doing  some 
work  for  the  Clintons.  When  I  raised  this  issue  with  Mr.  Barnett, 
he  said  he  was  going  to  have  to  recuse,  and  that  he  was  trying  to 
get  the  Clintons  to  employ  Mr.  Kendall. 
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Senator  Bond.  They  had  an  attorney  to  whom  files  were  turned 
over,  and  it  was  purely  accidental  that  November  17,  2  weeks, 
roughly  12  days  after  what  we  now  know  as  the  November  5  meet- 
ing to  get  all  the  information,  that  just  became  the  date  that  you 
delivered  all  these  files  to  Mr.  Kendall? 

Mr.  HUBBELL.  I  don't  think  there  was  anything  accidental  about 
it.  Senator. 

Senator  Bond.  I  don't,  either. 

Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbarnes.  When  was  Mr.  Kendall  employed  by  the 
Clintons? 

Mr.  HuBBELL.  It  is  my  understanding  that  Mr.  Kendall  was  em- 
ployed sometime  in  early  November. 

Senator  Sarbanes.  Shortly  thereafter? 

Mr.  HUBBELL.  Shortly  theresifter,  I  met  with  Mr.  Kendall,  ex- 
plained what  files  I  had,  and  he  picked  them  up. 

Senator  Sarbanes.  Thank  you. 

Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Among  those  files  were  the  files  of  Mr.  Massey 
which  Mr.  Massey  had  photocopied  and  given  to  Mr.  Foster.  Now 
those  files  you  have  indicated  you  kept  in  your  possession  not  to 
deprive  the  Rose  Law  Firm  of  them  since  the  Rose  Law  Firm  had 
a  copy 

Mr.  HuBBELL.  That's  correct. 

Mr.  Ben-Veniste.  — ^but  rather  to  be  in  a  position  to  respond 
should  the  issue  arise  again  as  to  what  work  was  performed  by  the 
Rose  Law  Firm  for  Madison  Bank  in  connection  with  the  securities 
matter? 

Mr.  HuBBELL.  Even  a  smaller  point,  what  work,  or  lack  thereof, 
was  Mrs.  Clinton  involved  in  with  regard  to  the  securities  work; 
that  was  the  issue  in  the  campaign. 

Mr.  Ben-Veniste.  Indeed,  the  issue  being,  as  Mr.  Massey  has 
testified,  this  was  a  one-lawyer  job,  the  securities  research  issue  re- 
garding the  preferred  stock,  and  he  was  the  lawyer  who  did  it.  And 
Mrs.  Clinton  supervised  him  and  was  responsible  to  the  client  as 
the  billing  partner? 

Mr.  HUBBELL.  Right. 

Mr.  Ben-Veniste.  So  we  have  had  the  testimony  about  that.  We 
have  also  had  the  testimony  from  Mr.  Massey,  and  everyone  else 
who  has  looked  at  the  records,  that  the  records  were  completely  in- 
nocuous, humdrum  legal  memoranda  and  supporting  documenta- 
tion; correct? 

Mr.  HuBBELL.  Correct. 

Mr.  Ben-Veniste.  The  notion  that  you  were  carrying  them  to 
Washington,  as  interstate  transportation  of  innocuous  legal  memo- 
randa, if  we  could  put  a  name  on  it,  it  didn't  occur  to  you  that 
anyone  else  was  being  deprived  of  these  memoranda  and  files  by 
reason  of  you  taking  them  with  you  to  Washington? 

Mr.  HuBBELL.  The  filings  were  in  Little  Rock,  Arkansas  until 
June,  mid-June  1993. 

Mr.  Ben-Veniste.  Had  anyone  from  the  RTC  suddenly  decided 
that  they  had  need  of  these  files,  if  they  had  asked  the  Rose  Firm, 
Mr.  Massey  would  have  been  in  a  position  to  supply  them? 
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Mr.  HUBBELL.  That's  correct. 

Mr.  Ben-Veniste.  There  was  no  indication  from  Mr.  Massey  that 
he  was  reluctant  to  do  so? 

Mr.  HuBBELL.  I  don't  know  one  way  or  the  other.  I  didn't  know 
that  anybody  was  looking  for  these  three  files.  They  have  always 
been  in  existence. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Apart  from  these  three  files  from  Mr.  Massey, 
what  other  firm  files  did  you  get  from  Mr.  Foster? 

Mr.  HuBBELL.  From  Mr.  Foster? 

Mr.  Chertoff.  Yes. 

Mr.  HuBBELL.  I  don't  recall  getting  any  other  files  at  all  from  Mr. 
Foster. 

Mr.  Chertoff.  Just  those  Massey  files? 

Mr.  HuBBELL.  That's  my  recollection. 

Mr.  Chertoff.  Did  you  get  firm  files  from  Betsey  Wright? 

Mr.  HuBBELL.  Firm  files  from  Betsey  Wright? 

Mr.  Chertoff.  Yes,  Rose  Law  Firm  files  from  Betsey  Wright. 

Mr.  HuBBELL.  Not  that  I  know  of.  But  I  don't  know  what  you  are 
talking  about. 

Mr.  Chertoff.  Did  you  get  any  Rose  Law  Firm  files  from  any- 
body other  than  Mr.  Foster? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Who? 

Mr.  HuBBELL.  Me. 

Mr.  Chertoff.  You  took  some  out  yourself? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Which  ones? 

Mr.  Hubbell.  I  took  Mrs.  Clinton's  files  on  Southern  Develop- 
ment Bank  Corp. 

Mr.  Chertoff.  Why  did  you  take  those? 

Mr.  Hubbell.  Because  an  issue  had  come  up  in  the  campaign  as 
to  whether  her  work  involved  Southern  Development  Bank  Corp., 
and  so  those  were  put  with  the  other  files  as  well. 

Mr.  Chertoff.  What  was  the  issue? 

Mr.  Hubbell.  The  issue  on  Southern  Development  Bank  Corp. 
was  that  it  was  involved  in  acquisition  of  a  bank,  and  then  making 
minority  loans  in  rural  Arkansas.  She  served  on  the  board  and 
questions  had  come  up  in  the  campaign  about  our  firm's  work  and 
her  service  on  the  board. 

Mr.  Chertoff.  What  were  the  questions? 

Mr.  Hubbell.  I  don't  know  what  the  questions  were. 

Mr.  Chertoff.  It  was  obviously  a  matter  of  sufficient  concern 
that  you  removed  these  files  from  the  firm  as  well  to  take  with 
you? 

Mr.  Hubbell.  It  involved  a  matter  that  she  worked  on,  and  if  it 
came  up  we  would  have  access  to  the  files. 

Mr.  Chertoff.  What  were  the  questions  that  you 

Mr.  Hubbell.  I  don't  know,  Mr.  Chertoff.  I  wasn't  involved  in  the 
questions. 

Mr.  Chertoff.  You  said  that  there  were  questions  which  came 
up  about  it  in  the  campaign? 

Mr.  Hubbell.  There  were. 
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Mr.  Chertoff.  What  were  the  questions? 

Mr.  HUBBELL.  Let  me  think.  It  was  about  one  of  the  board's  she 
served  on,  so  I  think  the  question  was  what  did  they  do  and  what 
were  her  duties.  I  think  it  had  to  do  with  her  involvement,  whether 
she  had  any  involvement  in  getting  any  kind  of  approvals. 

Mr.  Chertoff.  What  kind  of  approvals? 

Mr.  HuBBELL.  I  don't  know  if  it  came  up  or  not;  whether  the 
State  Banking  Department  approved  Southern  Development  Bank 
Corp.  or  not,  that  was  one. 

Mr.  Chertoff.  So  one  issue  was  whether  she  had  been  involved 
in  getting  some  approvals  from  the  State  Bank  Department  for  this 
other  institution? 

Mr.  HUBBELL.  Right,  right. 

Mr.  Chertoff.  Was  there  an  issue  about  loans? 

Mr.  Hubbell.  Loans? 

Mr.  Chertoff.  Yes,  insider  loans. 

Mr.  Hubbell.  Not  that  I  know  of,  no. 

Mr.  Chertoff.  What  besides  approvals  came  up? 

Mr.  Hubbell.  What  she  was  doing  on  the  board,  what  she  was 
paid  for  serving  on  that  board,  what  the  extent  of  our  firm's  fees 
were  to  that  client. 

Mr.  Chertoff.  Who  was  the  owner  of  the  bank? 

Mr.  Hubbell.  South  Shore  Bank  out  of  Chicago,  I  believe. 

Mr.  Chertoff.  Now,  you  took  those  files  with  you  when  you 
came  to  Washington? 

Mr.  Hubbell.  They  first  went  to  my  house  in  Little  Rock  and 
then  came  to  Washington,  yes. 

Mr.  Chertoff.  Where  did  they  wind  up? 

Mr.  Hubbell.  At  Mr.  Kendall's. 

Mr.  Chertoff.  Did  you  take  any  files  relating  to  the  Bank  of 
Kingston,  later  known  as  Madison  Bank  &  Trust? 

Mr.  Hubbell.  I  did  take  the  Bank  of  Kingston  files  out  of  the 
firm.  They  didn't  end  up  in  my  basement,  but  they  ultimately 
ended  up  back  with  the  Special  Prosecutor. 

Mr.  Chertoff.  First  of  all,  when  you  took  the  Bank  of  Kingston 
files  and  the  Southern  Development  Bank  Corp.  files,  did  you  ask 
permission  from  anybody  to  do  that? 

Mr.  Hubbell.  I  don't  believe  so. 

Mr.  Chertoff.  Did  you  ask  for  permission  when  you  took  the 
Bank  of  Kingston  filings? 

Mr.  Hubbell.  Bank  of  Kingston,  no. 

Mr.  Chertoff.  So  you  just  took  them? 

Mr.  Hubbell.  I  didn't  know  I  had  taken  the  Bank  of  Kingston 
files. 

Mr.  Chertoff.  What  happened  to  the  Bank  of  Kingston  files? 

Mr.  Hubbell.  The  Bank  of  Kingston  issue  came  up,  and  I  put 
those  files  in  with  my  files  at  the  firm.  Then,  when  I  was  subpoe- 
naed by  the  Special  Prosecutor  and  was  looking  through  my  files, 
I  realized  that  they  had  been  packed  up  and  put  with  my  files.  I 
delivered  them  to  my  counsel,  who  delivered  them  to  the  Special 
Prosecutor. 

Mr.  Chertoff.  So  you  accidentally  took  those  with  you? 

Mr.  Hubbell.  Yes,  I  did. 
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Mr.  Chertoff.  Why  did  you  originally  put  them  in  with  your 
own  files? 

Mr.  HUBBELL.  They  were  in  my  office,  in  my  drawer. 

Mr.  Chertoff.  Why  were  they  in  your  office  and  in  your  drawer? 

Mr.  HUBBELL.  Because  an  issue  had  come  up  as  to  what  work 
the  firm  had  done  in  connection  with  the  Bank  of  Kingston. 

Mr.  Chertoff.  That  was  McDougal's  bank? 

Mr.  HUBBELL.  Yes,  it  was. 

Mr.  Chertoff.  What  was  the  issue  that  came  up? 

Mr.  HuBBELL.  The  same  issue,  had  the  firm  done  any  work  for 
Jim  McDougal. 

Mr.  Chertoff.  And  the  answer  to  that  is  yes? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  They  had  done  work  for  the  Bank  of  Kingston? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Did  you  know  that  the  Bank  of  Kingston  had  also 
been  involved  in  lending  money  to  Mrs.  Clinton  in  regard  to  White- 
water? 

Mr.  HuBBELL.  No,  I  did  not. 

Mr.  Chertoff.  That  was  not  in  the  files  that  wound  up  in  your 
office? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  So  these  Bank  of  Kingston  files  were  packed  up 
with  your  other  files  and  also  wound  up  in  your  basement? 

Mr.  HuBBELL.  No,  they  did  not. 

Mr.  Chertoff.  Where  did  they  wind  up? 

Mr.  HUBBELL.  They  wound  up  in  my  mini-warehouse  in  Little 
Rock. 

Mr.  Chertoff.  You  have  a  mini-warehouse  in  Little  Rock? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  What  is  in  that? 

Mr.  HuBBELL.  Nothing  now. 

Mr.  Chertoff.  When  was  the  last  time  there  was  something  in 
the  mini-warehouse? 

Mr.  HuBBELL.  I  shouldn't  say  there  is  nothing  in  it.  There  may 
be  some  furniture  and  some  clothes. 

Mr.  Chertoff.  We  are  talking  about  papers,  when  was  the  last 
time  there  were  papers  in  it? 

Mr.  HuBBELL.  When  I  was  subpoenaed  by  the  Special  Prosecutor 
I  got  the  files  out,  brought  them  to  Washington,  and  gave  them  to 
my  lawyer. 

Mr.  Chertoff.  When  was  that? 

Mr.  HuBBELL.  When  did  we  get  those?  March,  April,  May  1994. 

Mr.  Chertoff.  So  the  Bank  of  Kingston  files  were  in  the  mini- 
warehouse,  the  Southern  Development  Bank  Corp.  files  wound  up 
in  your  basement  and  over  with  Mr.  Kendall? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  And  in  neither  case  did  you  ask  permission  to  re- 
move those  files  from  the  firm? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Did  you  recently  discover  more  documents,  by  the 
way,  that  are  pertinent  to  Madison  or  McDougal? 

Mr.  HuBBELL.  Madison  or  McDougal? 

Mr.  Chertoff.  Yes,  since  September. 
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Mr.  HUBBELL.  Not  that  I  know  of. 

Mr.  Chertoff.  Have  you  turned  over  any  documents  since  Sep- 
tember to  the  Independent  Counsel? 

Mr.  HuBBELL.  Yes,  I  have. 

Mr.  Chertoff.  Where  did  you  discover  those? 

Mr.  HUBBELL.  My  lawyer  had  them.  He  inadvertently  had  not 
turned  over  those  documents  in  May  1994. 

Mr.  Chertoff.  What  was  the  source  of  those  documents,  were 
those  basement  documents  or  warehouse  documents? 

Mr.  HUBBELL.  Warehouse  documents. 

Mr.  Chertoff.  Now  did  you  also  have  some  of  Mrs.  Clinton's 
time  sheets? 

Mr.  HuBBELL.  Those  were  the  documents  we  are  talking  about. 
They  had  nothing  to  do  with  Madison. 

Mr.  Chertoff.  They  were  1987,  1988  time  sheets? 

Mr.  HuBBELL.  They  were  later  in  time;  I  couldn't  tell  you  specifi- 
cally what  they  were. 

Mr.  Chertoff.  Did  they  relate  to  another  financial  institution? 

Mr.  Hubbell.  I  don't  know. 

Mr.  Chertoff.  Did  they  relate  to  work  involving  First  American? 

Mr.  Hubbell.  I  don't  know,  Mike. 

Mr.  Chertoff.  How  did  you  wind  up  with  her  time  sheets? 

Mr.  Hubbell.  The  same  way  that  I  wound  up  with  the  Bank  of 
Kingston  files.  During  the  campaign,  as  issues  came  up,  I  would  go 
down  and  get  things  from  her  secretary,  and  some  things  ended  up 
in  my  office  and  were  packed  up. 

Mr.  Chertoff.  And  that  was  accidental? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  I  want  to 

The  Chairman.  These  are  Mrs.  Clinton's  time  sheets? 

Mr.  Hubbell.  Some  of  her  time  sheets,  yes. 

The  Chairman.  They  were  from  1987,  1988,  1989? 

Mr.  Hubbell.  I  believe  that's  correct. 

Mr.  Chertoff.  Did  you  take  records  relating  to  a  financial  insti- 
tution called  First  South? 

Mr.  Hubbell.  First  South? 

Mr.  Chertoff.  Yes. 

Mr.  Hubbell.  The  only  information  regarding  First  South  that 
I  may  have  taken  would  have  been  my  files  relating  to  First  South 
against  the  Rose  Law  Firm — the  FSLIC  made  a  claim  against  the 
Rose  Law  Firm,  but  we  settled  before  a  lawsuit  was  filed. 

Mr.  Chertoff.  Did  that  involve  Mrs.  Clinton? 

Mr.  Hubbell.  No,  it  did  not. 

Mr.  Chertoff.  I  want  to  read  to  you  from  the  testimony  given 
by  Mr.  Clark — ^you  know  Ron  Clark,  he  is  a  partner  of  the  firm? 

Mr.  Hubbell.  I  understand. 

Mr.  Chertoff.  I  want  to  read  to  you  from  page  164  of  the  tran- 
script of  his  testimony. 

Mr.  Hubbell.  Deposition  testimony? 

Mr.  Chertoff.  Hearing  testimony.  I  will  start  at  line  5. 

Mr.  Hubbell.  What  page? 

Mr.  Chertoff.  At  page  164,  line  5,  Mr.  Giuffra  asks  Mr.  Clark: 

Question:  It  was  improper  for  Mr.  Foster  to  have  removed  these  files,  correct? 
Answer:  No. 
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Question:  It  would  have  been  improper  for  him  to  take  them  out  of  the  firm? 
Answer:  Unless  he  had  the  client's  consent,  and  I  know  he  didn't. 
Question:  Would  it  have  been  proper  if  Mr.  Hubbell  was  involved  in  doing  this? 
Answer:  No. 

Do  you  disagree  with  that? 

Mr.  Hubbell.  Do  I  disagree  with  what? 

Mr.  Chertoff.  That  it  was  improper  for  you  to  be  involved  in  re- 
moving files  relating  to  work  done  for  Madison  without  the  client's 
consent? 

Mr.  Hubbell.  Which  files? 

Mr.  Chertoff.  The  files,  the  Rose  Law  Firm  files  relating  to 
work  done  for  Madison. 

Mr.  Hubbell.  The  three  files? 

Mr.  Chertoff.  The  Massey  files. 

Mr.  Hubbell.  No,  I  don't  believe  it  was. 

Mr.  Chertoff.  You  disagree  with  Mr.  Clark? 

Mr.  Hubbell.  Yes,  I  do. 

Mr.  Chertoff.  You  disagree  with  Mr.  Massey  on  that? 

Mr.  Hubbell.  Yes,  I  do. 

Mr.  Chertoff.  You  agree  you  did  not  have  the  clients'  consents? 

Mr.  Hubbell.  I  agree  I  did  not  have  the  client's  consents. 

Mr.  Chertoff.  You  didn't  have  the  firm's  consent? 

Mr.  Hubbell.  I  didn't  ask  the  firm. 

Mr.  Chertoff.  You  took  it  on  without  asking? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  I  want  to  ask  you  about  other  records.  In  short- 
hand I  will  call  the  records  you  received  in  January,  the  ones  that 
wound  up  in  your  basement  and  go  on  to  Mr.  Kendall,  the  base- 
ment records.  First  of  all,  am  I  correct  that  in  November,  when  you 
turned  over  your  basement  records  to  Mr.  Kendall,  you  turned  over 
everything  you  had  that  you  had  collected  from  the  campaign  or 
from  the  Rose  Law  Firm? 

Mr.  Hubbell.  Except  my  own  personal  records,  yes. 

Mr.  Chertoff.  Other  than  your  personal  records,  you  didn't  hold 
anything  back? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  When  you  received  this  material  in  January,  you 
got  some  of  it  from  Betsey  Wright? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Some  of  it  from  Vincent  Foster? 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  Some  of  it  you  took  yourself  from  the  firm? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  What  other  sources  did  you  have  for  getting  this 
material? 

Mr.  Hubbell.  Other  people  within  the  firm. 

Mr.  Chertoff.  All  of  that  you  collected  you  kept  together  in  one 
place? 

Mr.  Hubbell.  At  one  time,  yes. 

Mr.  Chertoff.  Because  you  wanted  to  maintain  its  integrity? 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  You  did  maintain  its  integrity? 

Mr.  Hubbell.  I  believe  so,  yes. 

Mr.  Chertoff.  You  turned  it  over  to  Mr.  Kendall? 
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Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  We  can  conclude  from  that,  if  we  accept  that  that 
was  the  way  you  proceeded,  that  if  Mr.  Kendall  did  not  have  the 
billing  records — I  am  now  talking  about  the  billing  records,  to  shift 
from  the  Massey  records — we  can  conclude  that  if  Mr.  Kendall  did 
not  have  the  billing  records  from  you  in  November,  you  were  never 
given  those  billing  records  in  January? 

Mr.  HuBBELL.  In  January? 

Mr.  Chertoff.  Yes. 

Mr.  HuBBELL.  I  don't  believe  I  was. 

Mr.  Chertoff.  So,  to  do  this  by  process  of  elimination,  in  Feb- 
ruary 1992,  you  see  the  billing  records,  and  you  in  fact  make  some 
notations  on  them;  right? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  You  do  not  see  some  of  the  notations  that  Mr. 
Foster  makes,  he  makes  them  after  you  have  relinquished  them  to 
him;  right? 

Mr.  HuBBELL.  I  believe  that  is  correct.  I  mean,  it  is  possible  that 
he  made  them  simultaneously,  but  I  don't  believe  that's  the  way  it 
worked. 

Mr.  Chertoff.  So  your  last  contact  with  the  billing  records  is 
when  you  leave  them  in  the  custody  of  Mr.  Foster? 

Mr.  HUBBELL.  The  records  we  are  talking  about  here? 

Mr.  Chertoff.  Yes,  the  billing  records,  such  as  DKSN  28935. 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Then  you  don't  see  them  again,  except  until  this 
year? 

Mr.  HUBBELL.  These  records  now? 

Mr.  Chertoff.  Yes,  these  billing  records;  not  the  Massey  files, 
the  billing  records. 

The  Chairman.  The  billing  records  that  we  have  just  come  into 
possession  of,  Webb,  you  last  saw  them  in  February  when  you  left 
them  with  Vince  Foster? 

Mr.  HUBBELL.  These  records,  yes,  yes  [indicating]. 

Mr.  Chertoff.  You  last  saw  them  in  February  1992  and  you 
don't  see  them  again  until  this  year,  right  now? 

Mr.  HUBBELL.  Right. 

Mr.  Chertoff.  The  last  person  you  know  who  had  them  is  Mr. 
Foster? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  You  don't  receive  them  in  January  from  any  of 
the  people  who  were  giving  you  records? 

Mr.  HuBBELL.  I  don't  believe  so. 

Mr.  Chertoff.  Mr.  Foster  didn't  give  them  to  you  in  January? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  If  Mr.  Foster  had  given  them  to  you,  they  would 
have  been  in  your  basement  and  you  would  have  turned  them  over 
to  Mr.  Kendall? 

Mr.  HUBBELL.  I  believe  so,  yes. 

Mr.  Chertoff.  So,  since  Mr.  Kendall  doesn't  appear  to  have  re- 
ceived them  in  November,  we  can  conclude  that  whatever  Mr.  Fos- 
ter gave  you,  he  never  gave  you  these  billing  records? 

Mr.  HuBBELL.  I  believe  that's  correct. 
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Mr.  Chertoff.  Where  we  are  with  this,  then — I  think  you  will 
agree  with  me — is  that  you  can  take  us  with  these  billing  records 
up  to  the  time  that  Mr.  Foster  had  possession  of  them  in  February 
1992,  and  then  you  don't  see  them  again.  They  never  come  to  you 
when  everybody  is  giving  you  the  campaign  files  and  the  Rose  files 
to  hold  together? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Was  it  your  understanding,  by  the  way,  in  talk- 
ing to  Mr.  Foster  in  January  1993,  that  he  was  holding  back  any 
files  fi-om  you? 

Mr.  HuBBELL.  I  didn't  get  the  impression  one  way  or  the  other. 

Mr.  Chertoff.  What  did  he  tell  you  he  was  giving  you  in  Janu- 
ary 1993? 

Mr.  HuBBELL.  He  told  me  he  was  giving  me  the  securities  file  on 
Madison. 

Mr.  Chertoff.  Did  he  tell  you  he  was  giving  you  all  the  files  re- 
garding Rose? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Given  the  fact  that  there  are  billing  records,  in 
that  pile  of  billing  records,  that  relate  to  this  securities  work,  did 
he  indicate  to  you  that  he  was  holding  back  any  records  relative 
to  the  securities  work? 

Mr.  HuBBELL.  No,  he  didn't  indicate  that  he  was  holding  any- 
thing back. 

Mr.  Chertoff.  Did  Ms.  Wright  indicate  that  she  was  holding 
anything  back? 

Mr.  HuBBELL.  No.  Let  me  go  back.  Ms.  Wright  did  tell  me  there 
was  something,  but  it  has  nothing  to  do  with  Madison. 

Mr.  Chertoff.  That  she  was  holding  back? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  On  a  subject  unrelated  to 

Mr.  Hubbell.  Totally  unrelated  to  Madison. 

Mr.  Chertoff.  Unrelated  to  any  financial  issue? 

Mr.  Hubbell.  Unrelated  to  any  financial  issue  at  all. 

Mr.  Chertoff.  Other  than  that,  did  she  tell  you  she  was  holding 
back  anything? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Did  anybody  else  who  gave  you  documents  tell 
you  they  were  holding  back  anything? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Is  it  your  impression  that  you  were  the  person 
who  was  designated  to  receive  all  this  material? 

Mr.  Hubbell.  It  was  my  impression  that  people  knew  I  was 
going  to  assemble  those  documents. 

Mr.  Chertoff.  Did  Mr.  Foster  ever  tell  you  in  January — let  me 
withdraw  the  question. 

At  any  time  after  February  1992,  until  his  death,  did  Mr.  Foster 
ever  discuss  these  billing  records? 

Mr.  Hubbell.  The  billing  records,  no. 

Mr.  Chertoff.  I  see  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  We're  in  the  process  of  having  a  vote  and  I  want 
to  ascertain  something  so  we  can  arrange  the  schedule  in  order  to 
give  people  an  opportunity  to  take  a  break. 
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We  are  going  to  take  a  break  until  at  least  4:30.  I've  been  in- 
formed that  we  have  a  total  of  three  votes.  If  it  is  a  total  of  three 
votes,  and  it  takes  10  minutes  for  each  of  them,  that  means  we 
would  be  back  no  sooner  than  4:30.  We  will  try  to  make  it  as  close 
to  that  as  we  can,  but  we  certainly  will  stand  in  recess  until  at 
least  4:30  or  until  the  votes  are  concluded,  whichever  is  earlier. 

Senator  Moseley-Braun.  Mr.  Chairman,  I  passed  on  my  first 
round  of  questioning  and  now  we  have  to  go  to  these  votes,  and  I 
don't  know  that  I  will  be  able  to  come  back 

The  Chairman.  If  you  have  a  question 

Senator  Moseley-Braun.  I  just  have  an  observation.  When  I 
was  practicing  at  the  U.S.  Attorney's  Office  back  in  Chicago,  one 
of  my  early  supervisors  really  got  on  me  one  day  because  I  took  a 
file  out  of  the  office,  a  Government  file;  it  was  the  U.S.  Attorney's 
Office,  after  all.  I  will  never  forget.  He  said  if  you  got  hit  by  a  bus, 
this  file  would  be  lost.  You  have  no  right.  You  shouldn't  take  it  out. 
That's  sloppy  practice.  In  hindsight,  particularly  sifter  listening  to 
this  witness  going  on  at  length  about  taking  files  out  of  the  office, 
I  have  to  think  everybody  will  concede  that  it  may  be  sloppy  prac- 
tice to  take  originals  out  of  an  office,  but,  at  the  same  time,  the 
fact  is  that  it  really  is  standard  procedure  for  many  lawyers.  When 
people  are  practicing  in  the  private  sector,  they  take  files  home  at 
night,  they  work  on  them  at  home.  They  take  them  from  one  file 
drawer  and  put  them  in  another  file  drawer. 

These  things  happen  in  the  ordinary  course  of  doing  business,  so 
I  didn't  want  us  to  leave  with  the  impression  that  there  was  some- 
thing nefarious  about  moving  a  file  when  that  was  in  the  normal 
course. 

Maybe  it  is  appropriate  to  ask  Mr.  Hubbell,  was  it  your  experi- 
ence that  if  you  wanted  to  take  a  file  home  to  look  at,  or  move  a 
file  from  one  location  to  another,  that  you  would  take  the  original 
as  opposed  to  Xeroxing  the  whole  thing  so  that  you  would  only  take 
copies? 

Mr.  Hubbell.  When  I  practiced,  I  took  files  home  almost  every 
night,  so  it  is  hard  to  say.  I  certainly  did  that. 

Senator  Moseley-Braun.  But  it  was,  in  your  opinion,  ordinary 
practice  to  do  so;  is  that  correct? 

Mr.  Hubbell.  Yes. 

Senator  Moseley-Braun.  Thank  you.  I  have  nothing  further. 

The  Chairman.  We  will  be  back  at  4:30,  or  at  the  conclusion  of 
the  votes,  whichever  is  earlier. 

[Recess.] 

The  Chairman.  We  are  going  to  resume.  When  Senator  Sarbanes 
comes  if  he  wants  to  ask  questions,  he  will  do  so  on  the  next  round. 
Just  in  an  effort  to  move  this  process,  and  not  continue  it  to  mid- 
night, we  will  start. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Hubbell,  you  had  indicated  that  there  were 
occasions,  obviously  when  you  were  in  practice,  that  you  took  files 
home  to  work  on.  Maybe  you  didn't  take  files  with  you  while  on  va- 
cation to  work  on,  but  what  we  are  talking  about  here,  to  be  quite 
clear,  with  respect  to  the  Madison  files,  the  Southern  Development 
files,  the  Bank  of  Kingston  files,  the  time  sheets,  these  were  not 
taken  out  in  late  1992  or  early  1993  in  order  to  work  on  them  at 
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home,  in  order  to  do  client  work.  They  were  removed  to  be  taken 
to  Washington  or  to  be  taken  to  that  mini-warehouse  to  be  stored; 
is  that  right? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Chertoff.  Now  when  you  took  the  Southern  Development 
files,  did  you  make  copies  of  those? 

Mr.  HuBBELL.  Southern  Development,  no,  I  don't  believe  I  did. 

Mr.  Chertoff.  So  you  took  the  originals  out  of  the  firm? 

Mr.  HuBBELL.  Yes,  I  believe  so. 

Mr.  Chertoff.  And  you  left  the  firm  with  nothing? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  So  the  firm's  files  on  Southern  Development  dis- 
appeared? 

Mr.  HuBBELL.  No,  they  didn't  disappear 

Mr.  Chertoff.  I'm  sorry.  They  disappeared  from  the  firm? 

Mr.  Hubbell.  They  are  not  at  the  firm. 

Mr.  Chertoff.  Did  you  tell  anyone  at  the  firm  that  you  were 
taking  them? 

Mr.  Hubbell.  I  believe  Mr.  Kennedy  knew.  He  was  the  lawyer 
on  the  file. 

Mr.  Chertoff.  You  told  Mr.  Kennedy? 

Mr.  Hubbell.  I  believe,  but  I  am  not  100  percent  sure. 

Mr.  Chertoff.  How  did  Mr.  Kennedy  know? 

Mr.  Hubbell.  Mr.  Kennedy  was  the  lawyer  for  Southern  Devel- 
opment Bank  Corp. 

Mr.  Chertoff.  And  he  gave  you  the  files? 

Mr.  Hubbell.  I  can't  say  that,  Mike.  I  can't  say  I  have  a  specific 
recollection  of  going  to  Bill  and  saying  I  believe  that  the  Southern 
Development  files  I  am  talking  about  were  Mrs.  Clinton's  files  as 
a  board  member,  OK.  I  don't. 

Mr.  Chertoff.  They  were  Rose  Law  Firm  files? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  They  were  not? 

Mr.  Hubbell.  They  were  maintained  at  the  Rose  Law  Firm.  I  re- 
member there  were  four  boxes.  I  believe  they  were  Mrs.  Clinton's 
files  for  the  work  she  had  done,  and  for  her  service  on  the  board. 

Mr.  Chertoff.  Let's  put  aside  the  board  files.  The  board  files, 
I  guess,  would  be  the  property  of  the  company? 

Mr.  Hubbell.  No,  they  would  be  the  property  of  Mrs.  Clinton,  as 
a  board  member. 

Mr.  Chertoff.  She  wasn't  a  board  member  after  January  1993, 
was  she? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  In  addition,  there  was  work  that  the  firm  did  for 
Southern  Development 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  —that  would  be  Rose  Law  Firm  files? 

Mr.  Hubbell.  Those  would  be  at  the  Rose  Firm,  yes. 

Mr.  Chertoff.  They  were  the  files  of  the  Rose  Law  Firm  work? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  So  they  were  Rose  Law  Firm  files;  right? 

Mr.  Hubbell.  Yes. 
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Mr.  Chertoff.  As  to  the  portion  of  files  in  the  four  boxes,  you 
didn't  ask  permission  from  the  law  firm  to  take  them.  We  have 
established  that;  right? 

Mr.  HUBBELL.  I  think  I  have  said  that  unless  Mr.  Kennedy  knew, 
no,  I  did  not. 

Mr.  Chertoff.  Now,  Mr.  Kennedy  wasn't  staying  at  the  Rose 
Law  Firm,  either? 

Mr.  HuBBELL.  He  was  at  that  time,  yes,  he  was. 

Mr.  Chertoff.  When  did  you  remove  the  files  for  Southern  De- 
velopment? 

Mr.  HuBBELL.  Early  January  1993,  at  the  same  time  as  all  the 
other  files. 

Mr.  Chertoff.  When  did  Mr.  Kennedy  come  to  Washington? 

Mr.  HuBBELL.  Sometime  in  February. 

Mr.  Chertoff.  When  did  Mr.  Kennedy  learn  he  was  coming  to 
Washington? 

Mr.  HuBBELL.  I  believe  sometime  in  February,  Mr.  Chertoff. 

Mr.  Chertoff.  Let  me  ask  you  this:  What  was  your  reason  for 
thinking  Mr.  Kennedy  may  have  known  that  you  removed  South- 
em  Development  files  from  the  firm? 

Mr.  HuBBELL.  Because  he  was  a  lawyer  for  Southern  Develop- 
ment Bank  Corp. 

Mr.  Chertoff.  The  files  you  removed  were  physically  in  what 
place? 

Mr.  HUBBELL.  I  don't  know. 

Mr.  Chertoff.  Were  they  in  Mrs.  Clinton's  office? 

Mr.  HUBBELL.  I  don't  know. 

Mr.  Chertoff.  Had  you  asked  Mr.  Kennedy  for  those  files? 

Mr.  HUBBELL.  I  don't  remember  one  way  or  the  other. 

Mr.  Chertoff.  In  any  case,  you  will  agree  with  me,  after  Feb- 
ruary, Mr.  Kennedy  was  not  at  the  law  firm? 

Mr.  HuBBELL.  I  do  agree  with  you  on  that. 

Mr.  Chertoff.  There  is  no  one  else  that  you  have  a  suspicion  or 
speculation  knew  you  removed  those  files? 

Mr.  HuBBELL.  I  don't  know  whether  they  knew  or  not.  I  did  not 
tell  anybody. 

Mr.  Chertoff.  As  far  as  you  knew,  nobody  knew? 

Mr.  HUBBELL.  As  far  as  I  knew. 

Mr.  Chertoff.  In  your  state  of  mind,  you  were  taking  the  only 
existing  copies  of  firm  files  without  permission  and  without  the 
knowledge  of  the  finn? 

Mr.  HuBBELL.  No,  I  disagree  with  that,  because  I  don't  know 
whether  I  told  Mr.  Kennedy  or  not. 

Mr.  Chertoff.  I  want  to  get  back  to  your  state  of  mind. 

Mr.  HUBBELL.  My  state  of  mind  was  I  was  taking  the  files  with 
me,  yes. 

Mr.  Chertoff.  You  remember  taking  the  only  existing  copies? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  And  you  don't  have  any  memory  of  having  told 
anybody  about  taking  them? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Or  asking  permission? 

Mr.  HUBBELL.  No. 
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Mr.  Chertoff.  Did  anybody  ever  contact  you  after  January,  put- 
ting aside  the  Independent  Counsel,  and  ask  you  questions  about 
those  files? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Now  the  Bank  of  Kingston  file  that  got  packed 
up  with  your  office  files,  you  physically  took  that  and  put  it  in  your 
office? 

Mr.  HuBBELL.  I  had  put  the  Bank  of  Kingston  file  in  my  office 
sometime  around  February  1992. 

Mr.  Chertoff.  Where  did  you  get  that  from? 

Mr.  HuBBELL.  From  the  closed  files. 

Mr.  Chertoff.  At  the  firm? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Did  you  have  anybody  make  copies  of  that? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  So  you  took  the  only  existing  copy  and  put  it  in 
your  office? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Why  did  you  put  it  in  your  office? 

Mr.  HuBBELL.  Because  I  was  getting  phone  calls  about  McDougal 
and  Madison  and  other  issues  and  I  wanted  to  look  at  the  file. 

Mr.  Chertoff.  Were  you  getting  phone  calls  about  the  Bank  of 
Kingston? 

Mr.  HuBBELL.  I  was  getting  calls  about  McDougal  and  I  knew 
that  McDougal  had  owned  the  Bank  of  Kingston. 

Mr.  Chertoff.  So  you  anticipated  that,  sooner  or  later,  the  calls 
would  go  in  to  the  Bank  of  Kingston,  or  Madison  Bank  &  Trust  as 
it  is  sometimes  known? 

Mr.  Hubbell.  No.  I  anticipated  that  call.  I  believe  the  question 
was  whether  the  firm  had  represented  Jim  McDougal  personally. 
That  was  what  was  coming  to  the  campaign.  I  knew  that  we  had 
done  work  for  the  Bank  of  Kingston,  and  I  wanted  to  see  if  Jim 
McDougal  was  a  party  to  that  lawsuit  and  be  able  to  answer  those 
questions  truthfully. 

Mr.  Chertoff.  So,  having  taken  the  only  existing  copy  of  that 
from  the  closed  files,  and  having  put  it  among  your  files,  you  then 
never  returned  it? 

Mr.  Hubbell.  No,  I  did  not  return  it. 

Mr.  Chertoff.  And  it  was  packed  up  among  your  other  files? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  Did  you  ever  talk  to  Mrs.  Clinton  about  that? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  You  worked  on  Madison  Bank  &  Trust? 

Mr.  Hubbell.  What's  that? 

Mr.  Chertoff.  Did  you  ever  talk  to  Mrs.  Clinton  about  the  work 
done  on  Madison  Bank  &  Trust  or  the  Bank  of  Kingston? 

Mr.  Hubbell.  The  Bank  of  Kingston,  I  don't  believe  so. 

Mr.  Chertoff.  Did  you  talk  to  Mr.  Foster  about  it? 

Mr.  Hubbell.  Yes,  I  did. 

Mr.  Chertoff.  Did  Mr.  Foster  know  you  had  those  files  in  your 
office? 

Mr.  Hubbell.  In  1992  I  believe  he  did,  yes. 

Mr.  Chertoff.  Did  Mr.  Foster  have  his  own  set  of  files  on  the 
Bank  of  Kingston? 
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Mr.  HUBBELL.  I  really  don't  know  the  answer  to  that  question. 

Mr.  Chertoff.  Did  you  attempt  to  get  files  fi-om  Mr.  Foster  re- 
lating to  the  Bank  of  Kingston? 

Mr.  HuBBELL.  I  think  I  asked  for  the  firm's  files  on  the  Bank  of 
Kingston  and  got  a  file  about  as  thick  as  this,  Mike.  They  provided 
me  the  information  I  needed. 

Mr.  Chertoff.  Now  why  did  you  get  Mrs.  Clinton's  time  sheets? 

Mr.  HuBBELL.  Some  issue  had  come  up  about  a  representation 
during  that  period  of  time  and  I  can't  even  remember  what  it  was. 

Mr.  Chertoff.  Did  it  have  to  do  with  Mr.  Ward? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Did  it  have  to  do  with  Dan  Lasater? 

Mr.  HuBBELL.  It  might  have,  yes,  that  might  be  one  reason. 

Mr.  Chertoff.  Did  it  have  to  do  with  her  representation  in  a 
case  against  a  financial  institution  owned  by  Dan  Lasater? 

Mr.  HUBBELL.  It  could  have.  I  just  don't  know  what  the  issue 
was. 

Mr.  Chertoff.  Why  did  you  get  her  time  sheets? 

Mr.  HuBBELL.  To  see  if  there  were  time  entries  where  she  had 
worked  on  files. 

Mr.  Chertoff.  On  which  files? 

Mr.  HUBBELL.  Whatever  the  issue  was. 

Mr.  Chertoff.  Where  did  you  get  the  time  sheets  from? 

Mr.  HuBBELL.  From  her  secretary. 

Mr.  Chertoff.  Did  you  also  ask  for  her  1985  and  1986  time 
sheets  relating  to  Madison? 

Mr.  HUBBELL.  I  don't  believe  so. 

Mr.  Chertoff.  Well,  here  we  were  in  1992,  there  were  all  these 
issues  that  evidently  you  are  preparing  to  answer  questions  on  in- 
volving Southern  Development  and  the  Bank  of  Kingston.  Clearly, 
you  knew  that  Madison  was  going  to  be  an  issue,  Madison  Guar- 
anty was  going  to  be  an  issue? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  You  had  gone  to  the  trouble  of  getting  her  time 
sheets,  Mrs.  CHnton's  time  sheets,  for  1987  and  1988;  right? 

Mr.  HuBBELL.  Obviously  I  did  because  I  had  them  in  my  posses- 
sion. 

Mr.  Chertoff.  Why  didn't  you  get  them  for  1985  and  1986? 

Mr.  HuBBELL.  I  don't  know.  I  can  speculate,  but  I  don't  know  for 
sure.  I  speculate  that  these  computer  printouts  were  sufficient  to 
give  me  the  information  I  needed. 

Mr.  Chertoff.  So  you  didn't  make  an  effort  to  obtain  her  time 
sheets  from  1985  and  1986? 

Mr.  HuBBELL.  Essentially,  all  the  information,  Mike,  that's  con- 
tained on  the  billing  memorandum  is  what's  on  the  time  sheets. 

Mr.  Chertoff.  But,  actually,  the  billing  documents  you  have  in 
front  of  you  and  the  ones  we  have  received  are  not  complete.  Did 
you  know  that? 

Mr.  HuBBELL.  No,  I  didn't. 

Mr.  Chertoff.  Did  you  know  that  there  is  missing  certain  por- 
tions of  the  backup  for  the  period  of  September,  October,  and  No- 
vember, the  detail? 

Mr.  HuBBELL.  No,  I  did  not  know. 
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Mr.  Chertoff.  When  you  looked  at  the  records  in  1992,  were 
they  complete? 

Mr.  HUBBELL.  I  don't  know. 

Mr.  Chertoff.  Do  you  have  a  memory  in  February  1992  when 
you  looked  at  these  billing  records  of  noticing  that  there  were  miss- 
ing pages  when  compared  with  the  backup  of  the  printouts? 

Mr.  HUBBELL.  No,  not  one  way  or  the  other. 

Mr.  Chertoff.  Would  you  agree  with  me  that  if  you  had  noticed 
there  were  missing  pages  you  would  have  gone  to  the  time  sheets 
to  fill  in  the  detail;  right? 

Mr.  Hubbell.  If  I  had  been  doing  that  work.  I  don't  know  that 
I  was  doing  that  work. 

Mr.  Chertoff.  Doing  what  work?  You  were  reviewing  these  doc- 
uments; right? 

Mr.  Hubbell.  I  was  reviewing  these  documents  to  look  for  the 
securities  matter. 

Mr.  Chertoff.  Right.  Now  the  securities  matter  was  still  going 
on  in  September  and  October;  right? 

Mr.  Hubbell.  It  could  have  been,  I  don't  know. 

Mr.  Chertoff.  So  in  order  to  do  what  you  have  told  us  you  set 
out  to  do  here,  it  would  make  sense  you  would  look  at  all  the  con- 
ceivable pages  of  printouts 

Mr.  Hubbell.  It  could  be. 

Mr.  Chertoff.  — that  would  show  Mrs.  Clinton's  time? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  And  we  don't  have  all  of  those,  even  now,  as  you 
will  see  if  you  inspect  your  set  of  billing  records. 

Mr.  Hubbell.  OK. 

Mr.  Chertoff.  My  question  to  you  is,  in  February  1992,  did  you 
notice  there  were  missing  backup  pages  of  detail? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  Is  it  fair  to  conclude,  then,  that  there  were  no 
missing  pages  when  you  looked  at  it  in  February 

Mr.  Hubbell.  I  don't  know  what  is  fair  to  conclude.  I  know  I 
was  focusing  on  the  issue  of  whether  Mrs.  Clinton  had  contact  with 
Ms.  Bassett. 

Mr.  Chertoff.  And  in  order  to  determine  that,  you  would  have 
wanted  to  look  at  all  the  backup  that  showed  her  work  during  the 
period  of  the  fall  of  1985  because  you  would  want  to  see  if  there 
were  contacts  then;  right? 

Mr.  Hubbell.  Mike,  you  are  assuming  that  I  did  this.  I  don't 
know  that  I  did. 

Mr.  Chertoff.  Is  it  fair  also  to  say,  based  on  your  practice  back 
in  1992,  because  evidently  you  were  very  thorough  in,  if  I  may  be 
permitted  to  use  the  term,  vacuuming  the  files? 

Mr.  Hubbell.  I  don't  appreciate  that,  Mike.  I  haven't  vacuumed 
any  files. 

Mr.  Chertoff.  You  withdrew  from  the  firm,  correct  me  if  I  am 
wrong,  the  Madison  files  that  Mr.  Massey  had,  you  got  those  from 
Mr.  Foster,  you  personally  took  out  the  Southern  Development 
files;  correct? 

Mr.  Hubbell.  Correct. 

Mr.  Chertoff.  You  at  least  had  in  your  possession  at  some  point 
the  billing  records? 
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Mr.  HUBBELL.  What  billing  records? 

Mr.  Chertoff.  The  ones  you  have  before  you. 

Mr.  HuBBELL.  In  1992. 

Mr.  Chertoff.  In  1992,  that's  right.  You  removed  from  the  firm 
the  Bank  of  Kingston  files  and  you  removed  from  the  firm,  by  way 
of  putting  them  in  your  office  and  shipping  them  over  to  the  ware- 
house, the  time  sheets? 

Mr.  HuBBELL.  They  wound  up  in  the  warehouse. 

Mr.  Chertoff.  They  wound  up  in  the  warehouse? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  My  question  to  you  is,  do  you  remember  in  1992 
going  back  and  looking  at  Mrs.  Clinton's  1985  and  1986  time  sheets 
in  order  to  supply  missing  detail  about  the  work  she  had  done  in 
1985  relating  to  Madison? 

Mr.  Hubbell.  The  answer  is  no,  I  don't  remember  that. 

Mr.  Chertoff.  You  don't  have  any  recollection  of  inquiring  after 
those  time  sheets? 

Mr.  Hubbell.  No,  I  do  not. 

Mr.  Chertoff.  I  want  to  go  back  to  this  question  of  whether  you 
understood  the  original  IDC  purchase  as  a  sham  deal. 

You  knew,  Mr.  Hubbell,  from  Mr.  Ward  shortly  after  that  pur- 
chase was  made,  that  Mr.  Ward  was  holding  part  of  the  property 
in  his  name  until  it  could  be  sold,  because  there  was  a  limit  on  the 
amount  of  property  Madison  could  hold  in  its  own  name;  right? 

Mr.  Hubbell.  That's  what  I  was  told,  yes. 

Mr.  Chertoff.  As  of  1985,  how  many  years  had  you  been  in  the 
practice  of  law? 

Mr.  Hubbell.  Twelve. 

Mr.  Chertoff.  You  had  been  Chief  Justice  of  the  Supreme  Court 
of  Arkansas? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  What  were  your  specialty  in  practice?  Litigation? 

Mr.  Hubbell.  Litigation. 

Mr.  Chertoff.  Did  you  ever  represent  banks? 

Mr.  Hubbell.  I  represented  banks. 

Mr.  Chertoff.  Did  you  ever  represent  regulated  institutions? 

Mr.  Hubbell.  Banks. 

Mr.  Chertoff.  Other  than  banks? 

Mr.  Hubbell.  Insurance  companies. 

Mr.  Chertoff.  You  understand  there  are  sometimes  restrictions 
placed  on  the  amount  of  certain  types  of  investments  that  can  be 
made  for  any  one  of  a  number  of  good  reasons  that  involve  protect- 
ing the  welfare  of  taxpayers  or  policyholders,  or  whatever  it  is? 

Mr.  Hubbell.  I  do  understand  regulations  imposed  on  regulated 
entities. 

Mr.  Chertoff.  You  understand  that  one  of  the  ways  people  try 
to  circumvent  or  evade  these  restrictions  is  by  having  a  nominee 
hold  some  or  all  of  the  property;  right? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  Sometimes  that's  called  warehousing? 

Mr.  Hubbell.  I  understand  the  concepts  of  warehousing. 

Mr.  Chertoff.  Now,  I  gather  Mr.  Ward  looked  to  you,  as  a  fam- 
ily member,  to  give  him  advice  and  to  talk  to  about  deals;  right? 

Mr.  Hubbell.  He  talked  to  me  a  lot  about  deals,  yes. 
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Mr.  Chertoff.  You  couldn't  stop  him  basically? 

Mr.  HUBBELL.  That's  correct. 

Mr.  Chertoff.  Here  you  see  a  situation  where  Mr.  Ward  says 
to  you  that  he  is  going  to  basically  be  holding  a  piece  of  property 
until  it  can  be  sold,  and  you  understand,  either  from  him  or  from 
somewhere  else,  that  the  reason  for  that  is  because  Madison  had 
a  limit  on  what  it  could  own  in  its  own  name. 

Did  that  cause  a  red  flag  to  go  up  for  you? 

Mr.  Hubbell.  I  was  concerned  if,  for  example,  they  couldn't  sell 
the  property,  what  would  happen  to  his  personal  assets,  yes. 

Mr.  Chertoff.  How  did  you  satisfy  your  concern? 

Mr.  Hubbell.  He  told  me  it  was  a  nonrecourse  loan. 

Mr.  Chertoff.  Did  he  tell  you  who  was  giving  him  the  non- 
recourse loan? 

Mr.  Hubbell.  Yes,  Madison. 

Mr.  Chertoff.  Madison  Guaranty? 

Mr.  Hubbell.  Yes. 

The  Chairman.  The  red  light  is  on  and  because  the  Minority  has 
been  very,  very  patient,  and  in  order  to  move  this,  we  started,  I 
am  going  to  ask  at  this  time.  Senator  Sarbanes,  if  you  have  any 
questions? 

Senator  Sarbanes.  I  do  have  some. 

Mr.  Hubbell,  I  listened  as  Mr.  Chertoff  was  enumerating  files 
which  he  said  you  removed  or  took  from  the  Rose  Law  Firm? 

Mr.  Hubbell.  That's  correct. 

Senator  Sarbanes.  As  he  enumerated  that  list,  he  mentioned  the 
billing  records,  but  I  didn't  understand  any  testimony  here  today 
to  indicate  that  you  took  the  billing  records  from  the  Rose  Law 
Firm;  is  that 

Mr.  Hubbell.  I  thought  I  corrected  Mr.  Chertoff.  To  my  knowl- 
edge, I  took  no  billing  records  from  the  firm. 

Senator  Sarbanes.  So  those  billings  records  that  are  there,  you 
didn't  take  those  from  the  firm? 

Mr.  Hubbell.  These,  I  did  not. 

Senator  Sarbanes.  I  was  also  interested  in  this  line  of  question- 
ing about  these  various  files.  I  take  it  these  files.  Southern  Devel- 
opment Bank  Corp.  for  example,  were  turned  over  by  you  to  the 
Independent  Counsel? 

Mr.  Hubbell.  No,  they  were  turned  over  to  Mr.  Kendall. 

Senator  Sarbanes.  Which  files  did  you  turn  over  to  the  Inde- 
pendent Counsel? 

Mr.  Hubbell.  The  Bank  of  Kingston  file  and  Mrs.  Clinton's  time 
records. 

Senator  Sarbanes.  This  is  the  first  I  have  heard  of  them.  When 
was  that  done? 

Mr.  Hubbell.  The  Bank  of  Kingston  file  was  turned  over  in  con- 
nection with  the  subpoena  by  Mr.  Fiske.  The  time  records  were  not 
turned  over  until  later  because  of  inadvertence  of  communication 
between  my  counsel  and  the  Special  Counsel,  but  they  have  been 
turned  over  now. 

Senator  Sarbanes.  So  both  of  those  have  been  in  the  hands  of 
the  Independent  Counsel;  is  that  right? 

Mr.  Hubbell.  They  are  now  there,  right. 

Senator  Sarbanes.  And  no  one  else? 
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Mr.  HuBBELL.  No  one  else  that  I  know  of. 

I'm  sorry,  the  Rose  Firm  and  Mr.  Kendall  probably  got  a  copy  of 
the  time  sheets. 

Mr.  Kravitz.  Just  so  I  am  clear,  are  you  referring  to  the  time 
sheets  of  Mrs.  Clinton's  from  the  1987  to  1989  time  period? 

Mr.  HuBBELL.  Yes. 

Mr.  Kravitz.  I  think  I  can  shed  some  light  on  that.  Actually, 
during  the  deposition  of  Ronald  Clark,  the  current  managing  part- 
ner at  the  Rose  Law  Firm,  on  January  5,  1996,  the  subject  of  Mrs. 
Clinton's  time  sheets  from  that  time  period,  1987  to  1989,  which 
were  in  your  possession,  came  up. 

Alden  Atkins,  the  attorney  representing  Mr.  Clark  at  the  deposi- 
tion, actually  the  attorney  for  the  Rose  Law  Firm,  stated  that  he 
had  been  shown  all  of  those  time  sheets  by  Mr.  Nields,  your  law- 
yer, and  that  he  had  reviewed  those  time  sheets  and  that  none  of 
them  was  in  any  way  responsive  to  the  Senate  Committee's  in- 
quiry, and  certainly  had  nothing  to  do  with  Madison  Guaranty. 

Mr.  HUBBELL.  That's  my  understanding. 

Mr.  Kravitz.  That's  consistent  with  your  understanding? 

Mr.  HuBBELL.  That's  my  understanding. 

Mr.  Kravitz.  Now,  Mr.  Hubbell,  let  me  just  ask  you  one  more 
question  on  the  subject  of  all  these  files  and  records  that  you  took 
with  you  when  you  left  the  Rose  Law  Firm  in  early  1993. 

You  have  been  asked  a  lot  of  questions  implying  there  was  some- 
thing nefarious  or  improper  about  that.  What  was  your  purpose  in 
taking  those  files  and  papers  with  you  when  you  moved  to  Wash- 
ington? 

Mr.  HUBBELL.  Let  me  separate  the  two  out.  With  regard  to  the 
Bank  of  Kingston  files  and  Mrs.  Clinton's  time  sheets,  I  did  not 
know  I  had  them.  Once  I  realized  I  had  them,  I  turned  them  over 
to  counsel. 

With  regard  to  the  much  greater  volume  of  files,  which  are 
Betsey  Wright  files,  the  firm  files,  which  is  not  a  great  volume, 
those  three  files,  and  the  others,  it  was 

Mr.  Kravitz.  But  this  group  you  are  talking  about  now  would  in- 
clude the  three  files  of  Mr.  Massey's  relating  to  Madison  Guaranty 
and  also  the  Southern  Development  Bank  Corp.  files? 

Mr.  Hubbell.  Right.  Those  files.  Issues  had  come  up  during  the 
campaign,  and  we  were  all  leaving  Arkansas  and  coming  to  Wash- 
ington. If  those  issues  came  up,  I  wanted  whoever  was  representing 
the  Clintons  to  be  able  to  go  to  the  files  and  be  able  to  defend  the 
Clintons  like  they  had  in  the  campaign. 

Senator  Sarbanes.  Issues  were  coming  up  all  the  time  during 
the  campaign,  weren't  they?  A  lot  of  allegations  were  being  raised, 
weren't  they 

Mr.  Hubbell.  Right. 

Senator  SARBANES.  — about  Mrs.  Clinton's  practice  and  so  forth, 
was  that  the  case? 

Mr.  Hubbell.  Yes. 

Senator  Sarbanes.  What  kind  of  time  pressures  were  you  under 
to  try  to  respond  to  those  queries? 

Mr.  Hubbell.  Usually,  we  would  get  a  call  and  I  had  to  respond 
that  day. 

Senator  Sarbanes.  That  day? 
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Mr.  HUBBELL.  That  day. 

Senator  Sarbanes.  A  call  from  the  press? 

Mr.  Hubbell.  What  would  happen  is  I  would  get  the  call  from 
the  press  and  I  would  alert  the  campaign  or  the  campaign  would 
call  me  and  say  they  had  received  a  query  from  the  press,  and  we 
would  be  under  pressure  to  respond  that  day  to  questions. 

Senator  Sarbanes.  These  inquiries  would  be  about  one  or  an- 
other of  the  allegations  that  were  being  made;  is  that  right? 

Mr.  Hubbell.  Absolutely.  I  mean,  there  were  all  kinds  of  allega- 
tions being  made,  yes. 

Mr.  Kravitz.  And  these  materials  that  you  had  collected  during 
the  campaign  were  materials  that  were  used  to  rebut,  where  appro- 
priate, those  allegations;  is  that  correct? 

Mr.  Hubbell.  That's  correct. 

Mr.  Kravitz.  Is  it  the  case  that  the  reason  you  decided  to  bring 
these  materials  with  you  to  Washington  was  that  you  wanted  to 
have  those  materials  available  in  the  event  that  these  same  allega- 
tions were  made  again,  after  the  time  that  Bill  Clinton  became 
President? 

Mr.  Hubbell.  Yes,  primarily  a  lot  of  us  were  coming  to  Washing- 
ton, and  very  few  people  were  staying  back  home,  so  we  wanted  to 
have  the  records  close  at  hand. 

Mr.  Kravitz.  Did  you  destroy  any  of  these  materials? 

Mr.  Hubbell.  No,  I  believe  the  Committee  or  the  Special  Pros- 
ecutor has  everything  we  have  been  talking  about  all  day  long. 

Mr.  Kravitz.  Of  course,  Mr.  Massey  has  testified  that  his  three 
files  relating  to  the  securities  matter  with  Madison  Guaranty  Sav- 
ings &  Loan  Association,  when  they  got  back  to  him  through  Mr. 
Kendall,  were  complete.  I  take  it  that's  consistent  with  your  under- 
standing? 

Mr.  Hubbell.  Yes. 

Mr.  Kravitz.  Just  so  we  are  clear,  was  your  decision  to  remove 
these  files  from  the  Rose  Law  Firm,  did  that  have  anything  to  do 
with  any  decision  to  vacuum  anything? 

Mr.  Hubbell.  No,  "vacuum,"  to  me,  means  disappear  and  they 
are  all  still  here. 

Mr.  Kravitz.  Just  one  other  point.  Right  before  Mr.  Chertoff 
passed  the  questioning  over  to  our  side  a  few  minutes  ago,  he  was 
asking  you  some  questions  about  what  you  knew  about  the  details 
of  the  initial  purchase  of  the  IDC  property  back  in  1985.  I  think 
it's  helpful  to  read  from  the  Pillsbury  Madison  report  from  Decem- 
ber 1995  at  the  point  where  Pillsbury  Madison  &  Sutro  address 
that  very  issue. 

On  page  75  of  that  report,  Pillsbury  writes  as  follows: 

If  Hubbell  had  knowledge  at  a  relevant  time,  it  is  possible  that  this  knowledge 
might  be  imputed  to  the  Rose  Law  Firm.  As  a  matter  of  partnership  law,  that  may 
happen  if  the  partner  who  knows  something  but  is  not  acting  in  the  particular  man- 
ner 'reasonably  could  and  should  have  communicated  it  to  the  acting  partner.'  Even 
so,  it  is  unclear  that  the  imputation  of  Hubbell's  knowledge  to  the  firm  would  mean 
that  otherwise-innocent  acts  performed  by  other  lawyers  in  the  firm,  who  lacked  ac- 
tual knowledge  of  these  matters,  would  somehow  become  'fraud'  or  'intentional  mis- 
conduct' within  the  meaning  of  the  statute  of  limitations  extender. 

Now  that's  what  Pillsbury  Madison  wrote  on  the  subject  of  your 
possible  knowledge  of  the  details  of  that  initial  purchase. 


1318 

Mr.  Thrash,  who  was  here  last  week,  and  he  testified  that  he 
handled  the  closing  on  behalf  of  Madison  for  that  initial  purchase, 
testified  that  he  had  no  information,  as  of  the  time  of  the  closing 
in  early  October  1985,  that  Mr.  Ward  had  a  nonrecourse  loan  and 
that  Mr.  Ward,  therefore,  bore  no  financial  risk  in  this  purchase. 

Is  your  memory  consistent  with  that?  By  that,  I  mean,  do  you 
remember  not  saying  an3^hing  to  Mr.  Thrash  at  the  time  of  the 
closing? 

Mr.  HUBBELL.  I  think  I  had  testified,  to  the  best  of  my  memory, 
I  learned  that,  as  opposed  to  Madison  taking  it  all,  that  there  was 
this  division  after  the  closing. 

Mr.  Kravitz.  You  didn't  know  about  it  before  the  closing  either? 

Mr.  HuBBELL.  No,  no. 

Mr.  Kravitz.  So  it  follows  you  certainly  could  not  have  told  Mr. 
Thrash  before  the  closing  that  Mr.  Ward  had  a  nonrecourse  loan? 

Mr.  HUBBELL.  No. 

Mr.  Kravitz.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Let  me  ask  you  something.  You  had  a  good  rela- 
tionship with  your  father-in-law  at  this  time;  right? 

Mr.  HuBBELL.  In  1985  and  1986? 

The  Chairman.  Yes. 

Mr.  HuBBELL.  Yes. 

The  Chairman.  He  would  hang  around  at  the  office  once  in  a 
while? 

Mr.  HUBBELL.  Quite  often. 

The  Chairman.  In  your  office? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  Did  you  have  the  kind  of  relationship  that  he 
could  even  call  upon  your  secretary  at  times  to  type  up  something 
that  he  might  want  prepared? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  Right.  He  is  your  wife's  daddy? 

Mr.  HuBBELL.  That's  right. 

The  Chairman.  So  now  he  is  going  to  go  into  this  purchase, 
which  is  pretty  significant,  over  $1  million;  right? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  The  law  firm  represents  him? 

Mr.  HuBBELL.  That's  correct. 

The  Chairman.  He  spoke  to  you  about  this  purchase,  didn't  he? 

Mr.  HuBBELL.  Yes,  him  and  I  had  talked  about  it  before.  He 
talked  about  himself  buying  it,  yes. 

The  Chairman.  He  talked  about  himself  buying  it? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  So  he  really  talked  to  you  before  he  went  to  the 
closing? 

Mr.  HuBBELL.  Yes,  I  knew  he  was  buying 

The  Chairman.  He  had  to  do  title  searches? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  I  learned  some  new  phrase  about  whether  or  not 
there  is  a  prohibition — what  do  they  call  that?  Bill  of  assurance. 
You  had  to  find  out  if  there  were  bills  of  assurance  prohibiting  the 
various  uses;  right? 
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Mr.  HUBBELL.  I  am  familiar  with  bills  of  assurance.  In  this  case, 
we  did  not  have  to  find  out  if  there  were  bills  of  assurance,  but 
that's  one  of  the  things  a  title  search  would  reveal. 

The  Chairman.  Even  though  a  rather  successful  entrepreneur, 
this  was  a  substantial  undertaking  for  him;  right? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  When  he  told  you  about  it,  you  expressed  some 
concern.  You  indicated  something.  What  did  you  say  to  him? 

Mr.  HUBBELL.  Senator,  I  can't  remember  the  specifics,  but  this 
was  not  conversation. 

The  Chairman.  Sure. 

Mr.  HuBBELL.  You  did  not  meet  over  at  Mr.  Ward's  house  with- 
out business  coming  up. 

The  Chairman.  You  were  talking  about  all  kinds  of  things? 

Mr.  HUBBELL.  Right. 

The  Chairman.  Family  things,  personal  things,  business,  and  so 
forth? 

Mr.  HUBBELL.  Business. 

The  Chairman.  It  wasn't  just  business.  He  fell  out  of  the  win- 
dow, he  was  at  your  house  doing  something;  right? 

Mr.  HUBBELL.  That  was  in  1988,  Senator. 

The  Chairman.  But  what  was  he  there  doing? 

Mr.  HUBBELL.  He  was  fixing  a  pipe. 

The  Chairman.  Your  father-in-law  was  over  at  the  house  fixing 
a  pipe? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  You  had  a  good  relationship  with  him,  he  used 
to  hang  out  in  your  office  once  in  a  while? 

Mr.  HuBBELL.  I  am  not  denying  that. 

The  Chairman.  I  am  not  putting  words  in  your  mouth,  am  I? 

Mr.  HUBBELL.  No. 

The  Chairman.  I  am  trying  to  get  the  picture.  Everybody  asks, 
what  are  you  doing?  I  am  trying  to  get  a  picture.  It  is  excruciat- 
ingly painful  at  times.  Now  try  to  help  me. 

At  some  point  in  time,  you  came  to  know  he  was  going  to  buy 
this  property? 

Mr.  HuBBELL.  He  personally  was  going  to  buy  it,  yes,  I  did. 

The  Chairman.  Yes,  and  you  said  before,  I  think  to  Mr.  Chertoff, 
that  you  did  evidence  some  concern  about  whether  he  could  pay  it 
back;  right? 

Mr.  HuBBELL.  I  was  concerned  that  he  was  making  a  major  pur- 
chase, and  that  there  had  been  a  previous  owner  who  couldn't  sell 
it.  I  wanted  to  make  sure  that  he  wasn't  going  to  end  up  owing 
$1  million  and  having  no  way  to  pay  it  back. 

The  Chairman.  What  did  daddy  say? 

Mr.  HuBBELL.  He  said  it  was  a  nonrecourse  loan. 

The  Chairman.  Which  meant  what? 

Mr.  HuBBELL.  That  the  repayment  of  the  debt  was  secured  by 
the  real  estate,  and  that  if  he  chose  not  to  repay  the  loan,  he  had 
to  deed  the  property  back.  But  if  he  wanted  to,  he  could  pay  it 
back,  if  and  when  the  loan  came  due. 

The  Chairman.  If  and  when  the  loan  came  due,  if  he  chose  not 
to  make  pa3anents  or  if  he  was  unable  to  make  pajnnents,  through 
some  circumstances,  he  did  not  have  to  be  able  to  pay? 
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Mr.  HUBBELL.  He  had  no  personal  liability  on  the  debt. 

The  Chairman.  Which  meant  that  the  bank  couldn't  sue  him  per- 
sonally? 

Mr.  HuBBELL.  That's  correct. 

The  Chairman.  So  that  was  a  pretty  good  deal? 

Mr.  HuBBELL.  Yes.  If 

The  Chairman.  If  the  bank  couldn't  sue  him  personally  and  he 
bought  this  property;  right? 

Mr.  HuBBELL.  Right. 

The  Chairman.  He  paid  $10  million  for  it,  he  has  no  exposure? 

Mr.  HUBBELL.  Well,  he  has  exposure  to  his  reputation  and  credit. 
Senator,  but  that's  not  $10  million  worth. 

The  Chairman.  Now  did  there  come  a  time  that  you  talked  about 
other  parts  of  this? 

Mr.  HuBBELL.  I  don't  know  if  it  was  before  or  after,  but  certainly 
we  talked  about  it,  yes. 

The  Chairman.  Sure.  You  talked  about  how  much  money  he  was 
going  to  put  down;  right?  You  don't  buy  a  piece  of  property  for 
$1.15  million  without  putting  something  down;  right?  Did  he  have 
to  put  something  down? 

Mr.  HUBBELL.  I  never  knew  that  he  was  buying  it  personally  for 
sure  until  he  told  me  he  had  done  it.  But  I  did  find  out  he  put 
nothing  down,  in  one  sense.  There  is  another  sense 

The  Chairman.  Let  me  ask  you  something.  This  is  before  he 
bought  this,  you  spoke  to  him;  right? 

Mr.  HuBBELL.  I  spoke  on  many  occasions,  yes. 

The  Chairman.  OK.  But,  before  he  went  to  the  closing,  you  spoke 
to  him  because  this  was  a  tough  piece  of  property,  after  all,  as  you 
said,  other  people  had  purchased  it  that  weren't  able  to  develop  it, 
and  this  was  a  substantial  amount,  over  $1  million,,  and  this  is 
your  father-in-law,  this  is  family,  close? 

Mr.  HuBBELL.  Right. 

The  Chairman.  So  you  said  listen,  what  happens  if  you  can't 
turn  this  around,  you  can't  sell  it;  right?  That  would  be  a  reason- 
able question. 

Mr.  HUBBELL.  I  said  that  after  the  case. 

The  Chairman.  Oh,  after  the  case? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  You  mean  to  tell  us  you  didn't  discuss  this  at  all 
with  him  prior  to  his  closing  this,  purchasing  this? 

Mr.  HUBBELL.  No,  I  didn't  say  that.  I  didn't  discuss  his  person- 
ally buying  it  until  afterwards. 

May  I  go  back  and  put  it  in  context? 

The  Chairman.  Yes,  please. 

Mr.  HuBBELL.  He  located  the  piece  of  property.  He  told  me  that 
he  had  talked  to  McDougal  about  it,  that  McDougal  thought  it 
was  too  big  at  first  because  the  asking  price  was  $5  million  or 
more,  and  that  ultimately  he  got  the  buyers  to  agree  to  sell  it  at 
$1,750,000.  There  were  discussions  about  whether  he  would  buy  it. 
He  said  you  know,  if  McDougal  doesn't  take  this,  I  might  take  it 
myself. 

But  my  understanding  prior  to  closing  was  that  Madison  was 
going  to  buy  it  all,  so  I  didn't  have  any  discussions  about  him  being 
about  to  incur  $1  million  worth  of  debt  until  afterwards. 
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The  Chairman.  So  you  are  saying  what  happened  is  that  he  ac- 
tually went  through  with  this  purchase.  Mr.  Thrash  was  at  the 
firm.  Mr.  Thrash  was  an  associate  or  a  partner? 

Mr.  HUBBELL.  Partner. 

The  Chairman.  A  partner.  He  represented  the  bank  and  Seth 
Ward,  your  father-in-law? 

Mr.  HuBBELL.  Right. 

The  Chairman.  You  didn't  know  about  the  terms  of  how  your 
father-in-law  was  going  to  buy  this  property? 

Mr.  HuBBELL.  I  knew  afterwards,  yes. 

The  Chairman.  Well,  I  am  trying  to  get  this  out.  So  you  are  say- 
ing that 

Mr.  HuBBELL.  He  told  me  Madison  was  going  to  take  it. 

The  Chairman.  Yes.  So  you  are  saying  that  when  your  law  firm 
went  to  the  closing,  representing  him,  nobody  there  told  you  that 
your  father-in-law  was  going  to  buy  this,  Mr.  Thrash  never  spoke 
to  you? 

Mr.  HuBBELL.  No,  Mr.  Thrash  didn't  tell  me  prior  to  the  acquisi- 
tion that  the  deal  had  changed  and  my  father-in-law  was  going  to 
take  a  part  of  it;  no,  he  did  not. 

The  Chairman.  That  seems  to  me  to  be  a  little  unusual. 

Mr.  HuBBELL.  It  was  unusual  to  me,  too.  I  was  surprised  to  hear 
that  he  had  taken  part  of  it.  I  am  not  disputing  that,  no. 

The  Chairman.  No,  you  weren't  surprised  to  hear  he  took  part 
of  it.  And  you  knew  at  a  certain  point  he  was  thinking  of  taking 
all  of  it? 

Mr.  HuBBELL.  I  did,  but  then  I  was  told  that  Madison  was  going 
to  do  the  deal. 

The  Chairman.  But  at  one  point  in  time  he  told  you  that  he  was 
thinking  of  buying  all  of  it;  isn't  that  true? 

Mr.  HuBBELL.  Right,  if  Madison  wasn't  going  to  buy  it. 

The  Chairman.  Yes.  What  did  you  say  to  him  then? 

Mr.  HUBBELL.  I  said  can  you  do  that. 

The  Chairman.  What  did  he  say? 

Mr.  HuBBELL.  He  said  I  think  it  will  ultimately  make  me  several 
million  dollars. 

The  Chairman.  Was  that  even  without  having  the  benefit  of  a 
nonrecourse  loan? 

Mr.  HuBBELL.  I  don't  recall  hearing  about  a  nonrecourse  loan 
until  after  the  closing. 

The  Chairman.  Let  me  go  to  something  else.  I  would  just  like  to 
touch  on  this  with  you.  I  have  never  heard  of  this  Southern  Devel- 
opment, which  is  referred  to  in  these  files,  heretofore.  Now  this  was 
a  bank? 

Mr.  HuBBELL.  It  was  a  holding  company,  I  believe. 

The  Chairman.  That  owned  a  bank? 

Mr.  HuBBELL.  That  bought  a  bank,  yes. 

The  Chairman.  Bought  a  bank? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  A  big  bank? 

Mr.  HUBBELL.  No. 

The  Chairman.  How  big? 

Mr.  HUBBELL.  A  small  bank  in  rural  Arkansas. 

The  Chairman.  What  was  the  name  of  the  bank? 
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Mr.  HUBBELL.  I  cannot  tell  you.  There  is  something  in  my  mind 
that  it  could  be  Elk  City,  but  I  may  be  totally  wrong.  It  was  a 
small  rural  bank.  The  purpose  of  the  Southern  Development  Bank 
Corp.,  I  believe,  is  a  large  holding  corporation  in  Chicago.  I  believe 
it  was  interested  in  making  minority  and  rural-type  loans. 

It  formed  what  is  called  Southern  Development  Bank  Corpora- 
tion, and  it  wanted  to  buy  a  bank  to  make  small  loans  in  rural  Ar- 
kansas. So  they  bought  a  bank.  Now  what  the  name  of  that  bank 
was,  I  don't  know. 

The  Chairman.  What  did  your  law  firm  do  in  connection  with 
this?  Did  they  represent  Southern  Development,  the  holding  cor- 
poration, in  the  purchase  of  this  bank? 

Mr.  HUBBELL.  I  believe  we  did. 

The  Chairman.  Who  did  they  buy  the  bank  from? 

Mr.  HuBBELL.  I  don't  know. 

The  Chairman.  Who  handled  this  matter? 

Mr.  HuBBELL.  Mr.  Kennedy,  I  believe. 

The  Chairman.  He  handled  this? 

Mr.  HUBBELL.  Mr.  Kennedy,  yes.  I  believe  so. 

The  Chairman.  There  came  a  point  in  time  when  you  moved  the 
files  of  Southern  Development  to  your  office? 

Mr.  HUBBELL.  Yes,  initially. 

The  Chairman.  When  was  that? 

Mr.  HuBBELL.  In  January. 

The  Chairman.  January  of  what  year? 

Mr.  HUBBELL.  I  may  be  wrong  there.  Senator.  I  have  to  go  back. 
If  the  issue  came  up  in  the  campaign,  I  might  have  gone  and  got- 
ten the  files. 

The  Chairman.  Did  the  Southern  Development  issue  come  up 
during  the  campaign? 

Mr.  HUBBELL.  I  don't  know. 

The  Chairman.  Let's  think  about  this  again,  if  you  will.  Just 
take  your  time. 

You  didn't  work  on  Southern  Development,  did  you? 

Mr.  HuBBELL.  No,  I  did  not. 

The  Chairman.  At  some  point  in  time,  you  brought  these  files 
into  your  office  at  the  Rose  Law  Firm? 

Mr.  HUBBELL.  Correct. 

The  Chairman.  That's  right? 

Mr.  HuBBELL.  Correct. 

The  Chairman.  Then,  you  are  saying  to  the  Committee,  when 
you  left,  you  took  these  files  with  you? 

Mr.  HuBBELL.  Right. 

The  Chairman.  And  were  you  aware  that  you  took  these  files 
with  you? 

Mr.  HUBBELL.  The  Southern  Development  files,  yes. 

The  Chairman.  OK.  That's  good.  Now  do  you  remember  when 
you  brought  these  files  into  your  office? 

Mr.  HuBBELL.  No,  Senator,  because  I  would  have  done  some 
research  on  it  during  the  campaign,  whether  the  issue  came  up 
or  not,  but  I  don't  know  that  I  actually  brought  the  files  into  my 
office.  I  may  have  gone  to  Mr.  Kennedy's  office  or  Mrs.  Clinton's 
office  and  looked  them  up  at  that  point. 
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At  some  point  when  I  was  leaving,  I  know  that  they  came  into 
my  office.  I'm  trying  to  be  totally  accurate.  I  just  don't  know  when 
they  physically  came  into  my  office. 

The  Chairman.  I  understand  that,  but  let  me  ask  you  this:  Why 
would  you  have  done  research  on  this  question  if  it  didn't  come  up 
during  the  campaign? 

Mr.  HUBBELL.  We  tried  to  predict  issues  that  might  come  up  dur- 
ing the  campaign. 

The  Chairman.  Who  was  trying  to  predict  issues  that  might 
come  up  during  the  campaign? 

Mr.  HuBBELL.  The  campaign,  the  people  who  were  working  on 
the  campaign. 

The  Chairman.  You  mean,  they  said 

Mr.  HuBBELL.  And  people  at  the  Rose  Firm  who  knew  that  issues 
might  come  up. 

The  Chairman.  Let  me  ask  you,  if  you  took  the  Southern  Devel- 
opment file  into  your  office  to  predict  what  issues  might  come  up 
during  the  campaign,  what  particular  issue  was  it  that  you  thought 
might  be  of  some  concern  so  that  you  did  take  it  into  your  office? 
What  issue  would  that  have  been? 

Mr.  HuBBELL.  We  looked  at  every  board  that  Mrs.  Clinton  served 
on. 

The  Chairman.  She  served  on  the  board? 

Mr.  HuBBELL.  Yes. 

The  Chairman.  Which  board  was  that? 

Mr.  HuBBELL.  Southern  Development  Bank  Corporation. 

The  Chairman.  Was  that  prior  to  its  acquisition  of  this  bank? 
Was  it  on  the  holding  corporation? 

Mr.  HuBBELL.  I  really  couldn't  tell  you  now  with  accuracy. 

The  Chairman.  The  little  light  is  on  up  there,  and  I  know  there 
are  questions  that  other  people  have,  so  let  me  just  ask  you  this: 
Forgetting  about  the  Bank  of  Kingston  files  and  the  time  sheets, 
just  concentrating  on  this  Southern  Development  issue,  there  came 
a  point  in  time  when  you  took  these  files,  in  conjunction  with 
others,  and  you  sent  them  where? 

Mr.  HuBBELL.  To  my  home. 

The  Chairman.  To  your  home.  Then  what  did  you  do  with  them? 

Mr.  HuBBELL.  In  June,  I  brought  them  to  Washington. 

The  Chairman.  You  brought  them  to  Washington.  These  are  the 
files  that  you  brought  to  Washington  that  were  in  your  basement? 

Mr.  HuBBELL.  In  Washington,  yes. 

The  Chairman.  What  then  happened  with  the  Southern  Develop- 
ment files?  At  some  point  in  time  they  were  transferred  to  where? 

Mr.  HuBBELL.  When  Mr.  Kendall  came  to  pick  up  the  files,  I  de- 
livered them  to  Mr.  Kendall. 

The  Chairman.  I  see.  Now  did  you  turn  over  everything  to  Mr. 
Kendall;  in  other  words,  all  of  the  campaign  files  as  well? 

Mr.  HuBBELL.  All  of  the  files  I  had  received  from  Ms.  Wright, 
yes. 

The  Chairman.  I  want  to  get  this  straight.  You  sent  all  of  these 
over.  You  sent  over  the  Southern  Development  files,  they  were 
there.  Everything  that  you  had,  you  gave  to  him;  is  that  correct? 

Mr.  HUBBELL.  Not  everything  I  had.  I  had  some  personal  files. 
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The  Chairman.  Aside  from  your  personal  files,  as  it  related  to 
files  that  came  out  of  the  Rose  Law  Firm,  did  you  give  him  every- 
thing that  you  had? 

Mr.  HUBBELL.  Yes. 

The  Chairman.  OK.  You  gave  all  of  those  to  Mr.  Kendall? 

Mr.  HUBBELL.  Yes. 

The  Chairman.  The  Bank  of  Kingston  files? 

Mr.  HuBBELL.  No,  I  think  I  said  the  Bank  of  Kingston  files — ^yes, 
I  thought  you  said  excluding  the  Bank  of  Kingston  files. 

The  Chairman.  Let  me  ask  you  about  the  Bank  of  Kingston  files. 
Those  you  inadvertently,  I  think  you  testified,  took  out  of  your  of- 
fice because  they  were  just  there.  You  had  been  working  on  them 
in  conjunction  with  the  campaign  to  look  at  anything  which  might 
have  come  up.  You  took  them  home  and  eventually  they  wound  up 
in  your  basement? 

Mr.  HuBBELL.  No.  Those  ended  up  in  a  warehouse  in  Little  Rock. 

The  Chairman.  Where  are  they  now? 

Mr.  HUBBELL.  With  the  Special  Prosecutor. 

The  Chairman.  How  did  that  happen? 

Mr.  HuBBELL.  When  I  was  subpoenaed  in  March  or  April,  I  gave 
them  to  my  lawyer  who  delivered  them  to  the  Special  Prosecutor. 

The  Chairman.  OK.  Those  went  to  the  Special  Counsel.  My  time 
is  up,  but  I  would  like  to  ask  you  some  other  questions.  Senator 
Sarbanes,  I  want  to  thank  you  for  being  so  patient. 

Senator  Sarbanes.  Mr.  Hubbell,  why  don't  you,  to  try  to  get 
some  perspective  on  this,  tell  us  a  bit  about  these  allegations  dur- 
ing the  campaign  period  that  apparently  required  all  of  you  to  be 
either  anticipating  or  responding  to  various  questions  being  raised, 
I  take  it,  with  respect  to  Mrs.  Clinton's  legal  work  or  her  general 
work? 

Mr.  Hubbell.  Just  about  everything  that  involved  Mrs.  Clinton. 
Most  of  the  issues  came  up  in  prior  State  campaigns,  so  you  could 
predict  some  of  them.  But  there  was  almost  a  daily  inquiry  that  we 
would  get  from  the  campaign  about,  for  example,  issues  involving 
bond  fees  that  the  firm  had  received.  There  were  all  kinds  of  alle- 
gations that  would  come  almost  on  a  daily  basis. 

Senator  Sarbanes.  Was  there  an  organized  campaign  you  saw  in 
raising  these  allegations  about  Mrs.  Clinton? 

Mr.  Hubbell.  Did  I  think  there  was  an  organized  campaign? 

Senator  Sarbanes.  Yes. 

Mr.  Hubbell.  I  think  there  was  a  lot  of  people  looking  at  every- 
thing and  anything  Mr.  or  Mrs.  Clinton  ever  had  done  in  their  lives 
and  they  were  raising  questions  about  them.  As  it  related  to  her 
work  at  the  law  firm,  everything  was  open,  fair  game,  so  we  tried 
to  predict  what  kinds  of  questions  might  be  asked.  Primarily,  it 
was  based  on  prior  campaigns. 

Senator  Sarbanes.  When  these  questions  came  up,  I  take  it  the 
response  to  them  was  required  immediately  or  virtually  imme- 
diately; is  that 

Mr.  Hubbell.  For  example,  you  might  get  a  call  at  noon,  and 
they  may  inform  you  that  they  are  on  a  5:00  p.m.  deadline.  Now, 
we  may  have  to  say  we  will  get  back  to  them,  but  it  helps  if  you 
can  give  them  an  answer.  So  there  was  a  lot  of  preliminary  work 
done  in  anticipation  of  issues  that  might  come  up. 
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Senator  Sarbanes.  All  right. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  But,  of  course,  in  1993,  in  January  when  you  took 
the  records  to  Washington,  the  campaign  was  over;  right? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  By  the  way 

Senator  Sarbanes.  The  political  campaign  was  over,  but  the 
other  campaign  may  still  have  been  going  on. 

Mr.  HuBBELL.  I  think  it  still  is. 

Mr.  Chertoff.  In  January  1993,  were  you  anticipating  these 
questions  rising  up  again? 

Mr.  HuBBELL.  I  had  no  idea. 

Mr.  Chertoff.  Now,  you  answered  a  question  of  Mr.  Kravitz 
about  the  1987  and  later  time  sheets,  about  whether  you  have  an 
understanding  that  those  are  not  responsive  to  the  Committee's  re- 
quest for  documents? 

Mr.  HuBBELL.  I  have  no  idea  what  the  Committee's  request  for 
documents  is.  To  me? 

Mr.  Chertoff.  Or  to  anyone? 

Mr.  HuBBELL.  I  don't  know  what  the  Committee  is  requesting. 

Mr.  Chertoff.  You  don't  remember  what's  in  the  time  sheets? 

Mr.  HuBBELL.  I  don't  know  what's  in  the  time  sheets,  what  she 
did  from  1987  to  1988. 

Mr.  Chertoff.  You  are  not  in  a  position  to  say,  one  way  or  the 
other,  whether  those  time  sheets  are  responsive  to  requests;  right? 

Mr.  HuBBELL.  No,  I  am  not.  I  don't  think  I  tried  to  do  that.  I 
think  Mr.  Kravitz  was  saying  that  Mr.  Clark  had  said  they  were 
not  responsive  to  the  Committee's  request. 

Mr.  Kravitz.  Actually,  it  was  Mr.  Atkins,  the  attorney  for  Mr. 
Clark. 

Mr.  HuBBELL.  I  am  not  trjdng  to  say  one  way  or  the  other. 

Mr.  Chertoff.  You  shouldn't  take  responsibility  for  things  some- 
one else  is  saying.  I  want  to  go  back  to  your  understanding  of  what 
Mr.  Ward's  deal  was  in  October  1985  concerning  this  purchase  of 
the  property.  I  think  we  established  that,  at  least  shortly  after  the 
closing,  you  understood  there  was  a  nonrecourse  loan  to  him  from 
Madison  Guaranty  Savings  &  Loan,  and  that  he  was  holding  part 
of  the  property  for  Madison  Financial;  is  that  correct? 

Mr.  HuBBELL.  That's  part  of  the  deal,  yes. 

Mr.  Chertoff.  You  understood  Madison  Financial  was  a  subsidi- 
ary of  Madison  Guaranty? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  You  understood  when  they  were  talking  about 
some  kind  of  a  limit  of  the  property  that  could  be  held  by  Madison, 
that  that  was  relating  to  a  savings  and  loan  limitation  in  terms  of 
the  amount  of  the  investment  that  the  savings  and  loan  could 
make;  right? 

Mr.  HUBBELL.  The  savings  and  loan  or  its  subsidiary.  I  was 
not 

Mr.  Chertoff.  Mr.  Ward  also  told  you  about  the  fact  that  Madi- 
son had  an  option  to  buy  the  property? 

Mr.  HUBBELL.  My  understanding  is  it  was  initially  put  in  terms 
that,  as  it  was  sold  off,  Madison  would  get  the  proceeds. 
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Mr.  Chertoff.  So  you  understood,  at  least  shortly  after  the  clos- 
ing, the  deal  was  structured  so  that  Mr.  Ward  didn't  put  up  any 
money,  the  financing  for  the  money  came  from  Madison;  he  was 
holding  the  property  on  behalf  of  Madison;  he  had  no  personal  lia- 
bility to  Madison  if  he  didn't  pay  the  loan  back;  and  as  the  property 
was  sold,  Madison  would  get  the  proceeds;  that's  it  in  a  nutshell? 

Mr.  HUBBELL.  The  one  issue  that  has  not  been  discussed  is  that, 
at  the  time  of  the  sale,  Mr.  Ward  normally  would  have  received  a 
commission  of  $175,000.  He  deferred  that  and  was  going  to  get  a 
commission  as  the  property  was  sold. 

Mr.  Chertoff.  So  for  his  participation  in  this  arrangement,  he 
would  get  a  commission? 

Mr.  HuBBELL.  He  was  to  get  a  commission  as  the  property  was 
sold  as  opposed  to  when  it  was  bought  at  that  time,  yes. 

Mr.  Chertoff.  You  have  knowledge  that  he  had  no  personal  risk 
in  the  transaction,  he  was  holding  it  in  his  name  to  accommodate 
a  regulatory  issue  for  the  bank,  that  Madison  was  going  to  get  the 
proceeds  of  any  sales,  then  Madison  was  financing  his  share  of  the 
deal,  and  you  knew  all  that  shortly  after  the  deal  closed? 

Mr.  HuBBELL.  I  knew  that,  yes. 

Mr.  Chertoff.  With  your  experience,  having  done  bank  work, 
you  didn't  see  that  this  was  an  obvious  effort  to  evade  a  regulatory 
restriction  upon  the  bank's  investment? 

Mr.  HuBBELL.  I  have  never  represented  an  S&L.  I  don't  know 
whether  it  was  illegal  or  not. 

Mr.  Chertoff.  Without  getting  technical  about  it  being  an  S&L, 
just  referring  to  the  characteristics  of  the  transaction,  which  is  one 
in  which  there  is  no  economic  risk;  Mr.  Ward  doesn't  put  his  assets 
at  risk  and  he  doesn't  get  the  benefit  of  the  deal,  all  he  gets  is  his 
fixed  commission;  isn't  that  a  classic  nominee  or  warehousing  or 
parking  transaction? 

Mr.  HuBBELL.  I  think  of  parking  and  warehousing  a  little  bit 
differently,  Mike,  but 

Mr.  Chertoff.  Forget  the  terminology.  Isn't  it  classic? 

The  Chairman.  Mr.  Hubbell,  you  are  a  former  Supreme  Court 
Judge,  Associate  Attorney  General,  you  were  well  known  and  well 
regarded  in  the  legal  community.  Your  father-in-law  had  informed 
you  about  this  and  you  didn't  know  prior,  but  thereafter,  you 
learned  shortly  thereafter  because  the  terms  were  changed  a  little 
bit,  you  knew  that  he  had  been  used  to  park  this  land  he  didn't 
have  any  money  in  and  he  told  you  he  had  a  nonrecourse  loan;  isn't 
that  a  fact? 

Mr.  Hubbell.  He  had  a  nonrecourse  loan,  he  absolutely  did. 

The  Chairman.  And  you  didn't  know  that  McDougal  was  using 
him  to  park  the  land? 

Mr.  Hubbell.  Senator,  I  knew  that  he  was  the  owner  but  that 
McDougal  could  sell  it  and  they  would 

The  Chairman.  Exercise  an  option  any  time  he  wanted.  They 
had  270  days  to  take  it  back;  isn't  that  true? 

Mr.  Hubbell.  Yes. 

The  Chairman.  You  knew  that.  Let  me  tell  you  why  I  feel  you 
and  your  partners  were  reluctant  in  this.  This  was  4  days.  I  tMnk 
the  firm  was  absolutely  concerned  and  I  think  some  of  your  people 
were  concerned  with  the  legal  liabilities  they  might  incur  in  terms 
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of  knowing  and  representing  both  the  bank  and  Seth  Ward  in  a 
transaction  which  the  Federal  regulators  have  said  was  a  sham 
transaction  because  then  you  have  liability  there.  Isn't  that  true? 

Mr.  HUBBELL.  If  the  regulators  said 

The  Chairman.  If  the  Rose  Law  Firm  was  aware  of  what  I've 
outlined  to  you,  that  Seth  Ward  was  used  to  park  this  land,  then 
they  would  have  potential  liability.  Eventually  this  whole  thing 
wound  up  costing  the  taxpayers  millions  of  dollars,  so  there  is  a 
real  potential  for  liability;  isn't  that  true? 

Mr.  HuBBELL.  Senator,  I  don't  want  to  argue  with  you 

The  Chairman.  We  are  not  going  to  argue,  but  let  me  tell  you 
something. 

Mr.  HuBBELL.  Let  me  finish. 

The  Chairman.  Go  ahead. 

Mr.  HuBBELL.  I  have  read  the  report  which  says  there  isn't  liabil- 
ity, so  I  don't  know  that  there  is  liability. 

The  Chairman.  Let  me  just  stop  you  there.  Later,  you  can  go 
back  and  I  will  give  you  all  the  time  you  want. 

That  report  was  written  without  the  benefit  of  the  information 
that  this  Committee  now  has.  Those  who  made  the  report  did  not 
have  the  information  as  it  relates  to  the  hours,  as  it  relates  to  the 
work,  as  it  relates  to  the  knowledge  of  some  of  the  partners,  includ- 
ing yourself. 

The  fact  of  the  matter  is  that  there  came  a  point  in  time  that 
you  learned  about  this,  you  say  shortly  thereafter.  What  obligation 
do  you  have  as  it  relates  to  that  kind  of  situation  where  you  rep- 
resent both  Madison  and  Seth  Ward?  That's  number  one. 

Number  two,  you  had  a  partner  who  was  there  who  participated. 
He  would  have  us  think  he  was  the  proverbial  potted  plant.  That 
was  Mr.  Thrash,  he  didn't  do  anything. 

Now,  I  have  to  tell  you  it  is  not  unreasonable  for  people  to  con- 
clude that  one  of  the  reasons  that  we  have  this  great  gap  and  that 
we  can't  say  this  is  the  first  time  is  because,  after  the  regulators 
clearly  spell  it  out,  and  after  you  see  a  pattern  of  parking  of  prop- 
erties, this  isn't  the  first  time,  this  is  repeatedly.  McDougal  had 
used  this  as  a  device  over  and  over  again  with  at  least  four  or  five 
different  people  working  in  the  bank  who  had  positions  somewhat 
similar,  analogous  to  your  father-in-law. 

Do  you  mean  to  tell  me  that  the  law  firm  was  not  concerned? 
You  didn't  come  to  be  concerned  about  potential  liabilities  if  it  were 
known  that  the  law  firm  was  aware;  if  indeed  the  law  firm  was 
aware  of  the  situation,  that  you  weren't  concerned  about  potential 
liability? 

Senator  Sarbanes.  Are  we  talking  about  the  initial  purchase 
from  IDC? 

The  Chairman.  Of  course,  the  initial  purchase.  The  one  that 
Seth  Ward  made,  and  thereafter,  the  other  transactions  that  took 
place. 

Senator  Sarbanes.  Well,  the  regulators  themselves  have  said 
that  the 

The  Chairman.  Senator,  you  can  raise  that.  The  regulators  were 
not  aware  and  did  not  have  this  information,  nor  did  they  say  that 
they  had  no  liability.  As  a  matter  of  fact,  they  are  clearly  reviewing 
this  right  now. 
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Mr.  Hubbell,  I  am  asking  you,  do  you  mean  to  tell  me  there 
didn't  come  a  point  in  time  that  you  weren't  concerned  about  poten- 
tial liability? 

Mr.  Hubbell.  At  what  time?  That's  the  point.  I  was  not  con- 
cerned back  in  1985. 

The  Chairman.  But  in  1992  and  1993  you  were  concerned? 

Mr.  Hubbell.  No,  I  wasn't  in  1992.  I  wasn't.  Senator.  There  had 
been  a  lawsuit  about  the  property  by  that  time. 

The  Chairman.  Let  me  tell  you,  this  is  the  initial  report  by  the 
Federal  Home  Loan  Bank  Board  that  goes  back  to  May  8,  1986.  It 
states: 

Ward  apparently  warehoused  this  land  to  reduce  Madison  Financial's  investment, 
and  the  attendant  borrowing  from  Madison.  In  this  way,  limitation  to  Madison's  in- 
vestments in  its  service  corporation  are  avoided.  In  fact,  $100,000  of  Ward's  remain- 
ing loan  on  Castle  Grande  land  appears  to  have  been  diverted  to  Madison  Financial 
through  a  third  party.  By  using  this  circuitous  route,  additional  Madison  Guaranty 
investments  in  Madison  Financial  was  disguised  as  a  loan  to  Ward. 

Mr.  Hubbell.  Senator,  that's  why  I  was  trying  to  focus  on  tim- 
ing. At  the  closing,  when  I  heard  about  the  closing,  I  was  told  that 
the  transaction  was  there,  and  I  was  told  that  one  of  my  lawyers 
was  there  that  I  have  great  respect  for.  I  also  knew  that  Seth  had 
given  up  consideration  for  the  deal,  that  being  the  $175,000  that 
he  would  have  been  entitled  to  at  closing.  So  I  wasn't  concerned 
then. 

When  I  read  those  reports,  obviously  it  raised  a  flag  to  me.  I  read 
them,  and  I  was  concerned  about  it.  I  am  not  trying  to  tell  you  I 
wasn't  concerned  about  it. 

The  Chairman.  All  right,  because  I  think 

Mr.  Hubbell.  I  was  trying  to  put  it  in  the  context  of  timing,  of 
when  I  became  concerned. 

Mr.  Chertoff.  Did  you  know  in  1984  there  was  actually  an 
order  in  place,  an  agreement  with  the  regulators,  strictly  limiting 
the  amount  of  investments  that  the  savings  and  loan  could  make? 

Mr.  Hubbell.  No,  I  knew  that  in  1989,  Mike. 

Mr.  Chertoff.  When  did  you  see  this  1986  examination  report? 

Mr.  Hubbell.  In  1989. 

Mr.  Chertoff.  Now,  you  did  know,  though,  shortly  after  the 
closing  in  1985,  that  this  entire  deal  had  been  structured  so  that 
Mr.  Ward  didn't  put  anything  at  risk,  didn't  stand  to  benefit  from 
the  proceeds  of  the  sales,  didn't  put  up  any  money  for  the  purchase, 
and  was  holding  it  in  order  to  help  the  savings  and  loan  avoid  a 
limitation  on  what  it  could  do  in  its  own  name? 

Mr.  Hubbell.  I  did  know  all  of  that.  I  also  knew  that  he  had  de- 
ferred receiving  his  commission. 

Mr.  Chertoff.  The  commission  was  going  to  be  for  his  agreeing 
to  hold  the  property? 

Mr.  Hubbell.  No,  he  would  have  been  entitled  to  a  commission 
at  the  closing. 

Mr.  Chertoff.  For  buying  the  property? 

Mr.  Hubbell.  He  would  have  been  entitled  to  10  percent  of  the 
$1,750,000. 

Mr.  Chertoff.  For  the  finder's  fee? 

Mr.  Hubbell.  Yes. 
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Mr.  Chertoff.  But  in  terms  of  his  agreement  to  participate  in 
this  transaction,  you  understood  he  was  agreeing  to  participate  in 
a  transaction  in  which  he  was  holding  property  or  creating  the  illu- 
sion of  being  the  owner? 

Mr.  HUBBELL.  A  part  of  the  property,  yes. 

Mr.  Chertoff.  When  in  reality  he  wasn't  really  the  owner  be- 
cause he  didn't  have  the  attributes  of  what  an  owner  of  property 
has;  he  wasn't  putting  money  at  risk,  he  wouldn't  gain  from  the 
property,  and  he  wasn't  putting  money  up  for  the  purchase. 

Did  you  go  to  anybody  in  the  firm,  Mr.  Thrash  or  anybody  else, 
and  say  you  guys  better  be  careful  about  this  transaction? 

Mr.  HuBBELL.  No,  I  did  not. 

Mr.  Chertoff.  In  your  discussions  with  Mr.  Ward,  were  you  in- 
volved in  his  later  transactions?  Did  you  know,  for  example,  about 
the  February  28,  1986  transactions  which  wound  up  discharging 
the  rest  of  the  liability  on  Mr.  Ward's  note? 

Mr.  HuBBELL.  I  was  aware  after  they  were  done,  yes. 

Mr.  Chertoff.  Were  you  aware  that  they  were  all  done  on  a 
single  day? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Were  you  aware  that  Madison  Guaranty  gave  Mr. 
Ward  a  $400,000  loan  in  March  1986? 

Mr.  HuBBELL.  I  have  some  memory  of  that.  I  don't  know  the  de- 
tails of  all  of  that. 

Mr.  Chertoff.  What  were  you  told  that  was  about? 

Mr.  Hubbell.  I  don't  know.  There  were  attempts  to  infuse  cap- 
ital, and  I  know  some  other  people  were  involved.  I  just  don't  know 
what  it  was  all  about.  I  didn't  try  to  follow  it. 

Mr.  Chertoff.  How  does  a  loan  to  Mr.  Ward  infuse  capital? 

Mr.  Hubbell.  I  don't  know. 

Mr.  Chertoff.  You  have  testified  earlier  you  were  concerned 
about  Mr.  Ward 

Mr.  Hubbell.  No.  I  testified  that  when  I  read  the  reports,  I  be- 
came concerned. 

Mr.  Chertoff.  Back  in  1985,  you  testified  one  of  the  reasons  you 
had  a  discussion  with  Mr.  Ward  about  this  nonrecourse  loan  was 
because  you  were  concerned  about  whether  Mr.  Ward  would  get  ob- 
ligated in  a  way  that  would  jam  him  up;  right? 

Mr.  Hubbell.  I  was  concerned  when  he  was  talking  about  taking 
the  property  himself,  that  he  would  be  able  to  meet  those  obliga- 
tions, yes. 

Mr.  Chertoff.  Was  your  concern  for  Mr.  Ward  diminished  in 
1986? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  You  didn't  care  anymore  in  1986? 

Mr.  Hubbell.  No,  my  concern  about  him  personally  had  not  di- 
minished, but  my  concern  about  the  transaction  had  diminished  be- 
cause it  was  a  nonrecourse  loan. 

Mr.  Chertoff.  When  he  called  you  in  1986  and  told  you  he  had 
gotten  a  $400,000  loan  from  Madison  Guaranty,  did  you  wonder 
about  that? 

Mr.  Hubbell.  I  am  sure  I  did,  yes. 
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Mr.  Chertoff.  Did  you  wonder  about  the  fact  that  there  was  a 
crossing  note  within  a  few  weeks  in  which  Madison  Financial  took 
out  a  note  to  Ward  for  $300,000? 

Mr.  HUBBELL.  Did  I  worry  about  it? 

Mr.  Chertoff.  Did  you  wonder  about  it? 

Mr.  Hubbell.  He  was  still  doing  transactions  with  Madison,  yes. 

Mr.  Chertoff.  So  he  is  both  borrowing  money  from  Madison  and 
lending  money  to  Madison  at  the  same  time? 

Mr.  Hubbell.  Right. 

Mr.  Chertoff.  You  didn't  think  that  was  odd? 

I  am  wondering  why,  at  some  point,  somebody,  let  alone  an  expe- 
rienced attorney  who  has  some  personal  interest  in  making  sure  a 
family  member  doesn't  get  hurt  in  some  way,  doesn't  see  a  red  flag 
go  up  and  say  there  is  something  about  this  that's  fishy,  let  me 
find  out.  I  am  trying  to 

Mr.  Hubbell.  I  was  concerned  for  my  father-in-law,  but  who 
would  I  go  to  except  my  father-in-law? 

Mr.  Chertoff.  Did  you  ask  him  about  it? 

Mr.  Hubbell.  He  was  talking  to  me  about  it. 

Mr.  Chertoff.  Did  his  explanation  satisfy  you? 

Mr.  Hubbell.  I  didn't  understand  it. 

Mr.  Chertoff.  Did  you  try  to  go  to  someone  at  Madison  to  try 
to  find  out  about  it? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  Did  he  tell  you  about  the  option? 

Mr.  Hubbell.  I  know  that  at  some  point  I  knew  about  an  option, 
but  I  read  that  report  yesterday,  and  I  still  don't  understand  the 
option. 

Mr.  Chertoff.  That  option  was  for  the  same  piece  of  property 
that  was  also  involved  in  this  crossing  note  for  $300,000? 

Mr.  Hubbell.  Mike,  maybe  my  mind  is  gone,  but  I  read  that  re- 
port and  I  still  don't  understand  the  option,  so  I  can't  tell  you  what 
that  option  is  for. 

Mr.  Chertoff.  Did  you  have  discussion  with  Mr.  Ward  about  the 
option  in  1986? 

Mr.  Hubbell.  I  am  sure  I  did. 

Mr.  Chertoff.  Do  you  think  he  mentioned  to  you  it  is  alright  be- 
cause someone  from  your  firm  helped  me  out  with  it? 

Mr.  Hubbell.  No,  I  don't. 

Mr.  Chertoff.  Can  you  think  of  any  reason  why,  given  the  dis- 
cussions we  now  have  established  you  were  having  with  Mr.  Ward 
about  all  these  different  transactions  emsinating  from  this  original 
purchase,  can  you  tell  us  why  he  went  to  Mrs.  Clinton  to  do  this 
option? 

Mr.  Hubbell.  Because  he  knew  she  was  on  retainer  for  Madison. 
It  doesn't  surprise  me  at  all  that  he  went  to  Mrs.  Clinton.  He  dealt 
with  Mrs.  Clinton  on  almost  a  daily  basis  for  another  client. 

Mr.  Chertoff.  And  that  would  be  for  who? 

Mr.  Hubbell.  The  Little  Rock  Airport  Commission. 

Mr.  Chertoff.  What  was  his  dealing  with  her  on  that? 

Mr.  Hubbell.  He  was  Chairman  of  the  Commission  and  she  was 
the  attorney  for  the  Little  Rock  Airport  Commission. 
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Mr.  Chertoff.  You  think  he  went  to  her  to  do  this  option  be- 
cause he  was  used  to  deaUng  with  her,  he  was  comfortable  deaUng 
with  her? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  I  guess  your  impression  is  he  used  to  talk  to  her 
about  business  as  well? 

Mr.  HUBBELL.  As  far  as  the  Airport  Commission,  I  am  sure  he 
did. 

Mr.  Chertoff.  Well,  the  option  had  nothing  do  with  the  Airport 
Commission,  did  it? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  And  that  was  business,  wasn't  it? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  So  what  do  you  know  about  Mr.  Ward's  discus- 
sions of  business  with  Mrs.  Clinton? 

Mr.  Hubbell.  I  don't  know. 

Mr.  Chertoff.  I  think  my  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Hubbell,  did  the  Rose  Law  Firm  have  a 
program  or  a  policy  to,  after  a  period  of  time,  destroy  files  and 
records  in  order  not  to  build  up  an  overload  in  terms  of  storage? 

Mr.  Hubbell.  Yes.  It  wasn't  a  written  policy,  but  on  a  yearly 
basis,  at  a  minimum,  we  were  given  information  about  the  closed 
files  and  asked  to  destroy  as  much  as  we  could. 

Senator  Sarbanes.  I  guess  it  is  quite  possible  that  these  files, 
which  have  now  been  furnished  and  provided  in  response  to  var- 
ious inquiries — and  everyone's  assaulting  you  for  taking  them  and 
I  understand  that — but  if  they  had  been  left,  they  might  have  been 
destroyed  at  the  firm  in  the  normal  course  of  cleaning  out  past 
records;  is  that  possible? 

Mr.  Hubbell.  It  is  certainly  possible.  I  was  surprised  to  find 
what  we  did,  to  be  honest  with  you. 

Senator  Sarbanes.  You  mean  when  you  looked  in  1992 

Mr.  Hubbell.  Yes. 

Senator  Sarbanes.  When  you  started  out,  you  thought  more  of 
those  files  would  be  gone? 

Mr.  Hubbell.  I  was  surprised  that  we  would  have  any  files. 

Senator  Sarbanes.  Thank  you. 

The  Chairman.  Mr.  Chertoff". 

Mr.  Chertoff.  What  was  the  normal  timeframe  within  which 
people  at  the  firm  were  told  to  hold  on  to  files  before  they  had 
them  destroyed  under  this  procedure? 

Mr.  Hubbell.  There  wasn't  a  policy.  Everybody  was  aware  that 
we  had  a  3-year  statute,  but  it  depended  on  the  individual  lawyer. 

Mr.  Chertoff.  I  know  what  you  mean,  but  for  everyone  who  is 
not  a  lawyer,  what  do  you  mean  by  a  "3-year  statute"? 

Mr.  Hubbell.  With  regard  to  negligence  and  performing  legal 
work,  it  is  3  years  from  the  act,  so  you  usually  keep  everything  for 
3  years.  Now  some  people  regularly  threw  things  out.  Even  though 
you  have  a  3-year  statute,  you  still  might  purge  the  file  after  a 
year  just  to  save  space. 

Mr.  Chertoff.  When  you  say  a  3-year  statute,  am  I  right,  your 
insurance  carrier  would  want  the  firm  to  keep  all  documents  that 
might  be  the  subject  of  litigation  within  3  years  after 
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Mr.  HUBBELL.  I  am  sure  of  that,  yes. 

Mr.  Chertoff.  If  you  have,  for  example,  an  option  generated  in 
May  1986,  your  statute  for  possible  claims  on  malpractice,  or  what- 
ever, wouldn't  run,  under  Arkansas  law,  until  May  1989;  right? 

Mr.  HuBBELL.  Yes. 

Mr.  Chertoff.  Three  years.  So  you  wouldn't  want  to  destroy 
those  documents  in  1988,  would  you? 

Mr.  HUBBELL.  If  we  are  talking  about  the  specific,  I  can't  imag- 
ine that  we  did,  but  we  certainly  could  have. 

Mr.  Chertoff.  Well,  in  fact,  and  we  can  put  it  up  on  the  Elmo, 
and  I  will  pass  it  down  to  you,  I  have  what  is,  I  guess,  a  form  that 
the  firm  typically  used  to  talk  about  when  things  ought  to  be  de- 
stroyed using  this  document  policy.  We  will  get  it  down  to  you. 

It  is  dated  July  21,  1988  to  Mrs.  Clinton  from  Mary  Russell.  Are 
you  familiar  with  this  kind  of  form? 

Mr.  HUBBELL.  I  am  sure  I  have  seen  something  similar. 

Mr.  Chertoff.  This  indicates  that  Madison  Guaranty  S&L  files 
including  those  relating  to  the  Ward  option  and  IDC  were  ordered 
destroyed  as  of  July  21,  1988,  which  is  approximately  2  years  after 
the  option  was  prepared.  Would  you  agree  with  me? 

Mr.  HUBBELL.  That's  what  it  appears  to  say,  yes. 

Mr.  Chertoff.  So  it  was  before  this  statute  of  limitations  on 
malpractice  would  have  run? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  Now,  I  guess  it  is  supposed  to  be  returned  on 
August  9,  1988  to  the  records  room.  In  August  1988,  Ward  versus 
Madison,  the  trial  between  Mr.  Ward  and  the  Madison  Bank,  over 
these  commissions  was  going  on;  right? 

Mr.  Hubbell.  Mike,  I  don't  know  exactly  when  it  was  filed,  but 
I  am  not  surprised. 

Mr.  Chertoff.  It  was  filed  in  1987,  but  will  you  accept  my  rep- 
resentation? 

Mr.  Hubbell.  Once  it  was  filed,  it  was  going  on  until  1993. 

Mr.  Chertoff.  The  first  trial  in  State  court  was  underway  in 
August  1988  at  exactly  this  time  period;  right? 

Mr.  Hubbell.  I  don't  know,  Mike.  I  know  I  was  there,  but  I  can't 
tell  you 

Mr.  Chertoff.  I  will  represent  to  you,  we  have  the  transcript 
and 

Mr.  Hubbell.  I  am  not  sajdng  you  don't;  I  just  don't  remember. 

Mr.  Chertoff.  Of  course,  the  subject  of  that  case  involved,  to 
some  degree,  the  very  transactions  involving  property  in  this  loca- 
tion that  we  have  been  talking  about,  including  the  Holman  Acres 
which  was  the  subject  of  the  option  and  the  loans;  right?  That  was 
the  subject  of  the  litigation? 

Mr.  Hubbell.  I  thought  the  subject  of  the  litigation  was  the  com- 
missions. 

Mr.  Chertoff.  It  was  the  commissions  for  property,  including 
this  particular  piece  of  property,  Holman  Acres;  right?  It  was  the 
commissions  on  the  IDC  that  was  the  subject 

Mr.  Hubbell.  The  commissions  on  the  IDC,  yes. 

Mr.  Chertoff.  So  you  would  agree  with  me  that  records  relating 
to  the  IDC  would  be  within  the  universe  of  things  that  someone 
would  want  in  discovery.  Did  anybody  contact  you  or  the  firm,  to 
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your  knowledge,  seeking  discovery  or  information  about  whether 
the  firm  had  records  relating  to  the  IDC  in  connection  with  this 
case? 

Mr.  HUBBELL.  To  my  knowledge,  I  don't  know. 

Mr.  Chertoff.  Mr.  Ward  originally  came  to  you  to  ask  you  to 
take  on  the  case;  right? 

Mr.  HuBBELL.  Right. 

Mr.  Chertoff.  Did  Mr.  Ward  ever  discuss  with  you  whether 
there  was  material  in  the  file  that  might  be  helpful  to  him  in  terms 
of  his  dealing  with  this  case? 

Mr.  HUBBELL.  No. 

Mr.  Chertoff.  Do  you  have  a  doubt  that  Mr.  Ward  knew  you 
had  in  your  file  documents  that  related  to  the  case? 

Mr.  HuBBELL.  I  don't,  now  that  I  know  that  we  closed  the  loan. 
No,  I  don't  know  that  they  helped  him  or  hurt  him. 

Mr.  Chertoff.  You  know  the  option  document  was  prepared  at 
the  firm  as  well;  right? 

Mr.  HuBBELL.  If  the  option  was  part  of  the  litigation.  I  just  don't 
remember  that  being  a  big  issue,  but  I  read  in  the  report  that  it 
was. 

Mr.  Chertoff.  Now  in  1989  you  get  engaged — "you"  meaning  the 
firm  as  well  as  you — to  represent  the  RTC  in  the  case  against 
Frost;  right? 

Mr.  Hubbell.  Correct. 

Mr.  Chertoff.  In  connection  with  that,  you  have  to  deal  with 
the  issue  of  conflicts  of  interest;  right? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  Isn't  it  a  fact  that  the  Ward  loans  themselves  be- 
came part  of  the  litigation  in  the  Frost  case? 

Mr.  Hubbell.  We  looked  at  the  Ward  loans  as  possible  damages. 

Mr.  Chertoff.  So  you  understood,  in  the  preparation  of  the  case 
against  Frost,  at  least  at  some  point,  that  the  very  loans  that  your 
father-in-law  had  been  involved  in,  that  you  had  been  discussing 
with  him,  that  the  firm  had  been  involved  in  closing  on,  that  these 
could  become  ingredients  of  the  case  you  were  handling  for  the 
RTC? 

Mr.  Hubbell.  I  didn't  think  so,  Mike.  We  weren't  focusing  on  the 
initial  purchase.  We  were  focusing  on  the  subsequent  sales. 

Mr.  Chertoff.  What  about  the  subsequent  loans,  for  example, 
the  $400,000  loan  from  Madison  to  Ward  and  the  $300,000  loan 
back  from  Ward  to  Madison,  was  that  part  of  it? 

Mr.  Hubbell.  I  don't  know  the  specifics.  I  think  we  were  focus- 
ing initially  on  loans  to  Governor  Tucker,  Senator  Fulbright,  and 
some  others. 

Mr.  Chertoff.  You  knew  that  loans  to  Governor  Tucker  and 
Senator  Fulbright  were  involved  in  this? 

Mr.  Hubbell.  Yes,  I  did.  Initially  when  there  were  spreadsheets 
made  on  this  transaction,  that  being  the  Castle  Grande  transaction 
or  the  IDC  transaction,  the  RTC  was  showing  this  as  still  a  profit- 
able loan  for  the  institution.  So,  initially,  we  were  not  going  to  in- 
clude it  in  our  damage  calculation  because  it  actually  showed  a 
profit. 

Mr.  Chertoff.  Then  you  learned  it  was  really  a  $4  million  loss? 


•     1334 

Mr.  HuBBELL.  No,  I  did  not.  Even  to  the  point  of  settlement,  I 
don't  think  there  was  an  issue  of  whether  there  was  a  loss  in  this 
transaction  or  not. 

Mr.  Chertoff.  Well,  in  1989  you  understood  this  Castle  Grande 
transaction  or  IDC  transaction  was  going  to  be  part  of  the  litiga- 
tion involving  Frost;  right,  as  damages  potentially? 

Mr.  HuBBELL.  Potentially.  We  had  to  make  a  determination  of 
whether  to  include  that  or  not. 

Mr.  Chertoff.  You  understood  at  least  as  of  1989  there  was  a 
relationship  between  Castle  Grande  and  the  IDC? 

Mr.  HUBBELL.  I  knew  about  Castle  Grande  and  the  IDC  from  my 
father-in-law  from  the  get-go. 

Mr.  Chertoff.  He  didn't  make  a  secret  of  the  relationship  be- 
tween those  two,  did  he? 

Mr.  HuBBELL.  Not  that  I  know  of. 

Mr.  Chertoff.  Now  at  the  same  time  that  this  case  is  going  on 
where  you  are  representing  the  RTC  against  Frost,  the  case  that 
your  father-in-law  has  against  Madison  on  the  commissions,  that's 
not  over  yet  because  the  RTC  was  not  content  to  accept  the  jury 
verdict  in  which  your  father-in-law  won  the  commissions;  right? 

Mr.  HUBBELL.  That  is  correct. 

Mr.  Chertoff.  So  the  RTC  went  back  to  try  to  reclaim  that 
money  from  your  father-in-law;  right? 

Mr.  HuBBELL.  It  did,  it  appealed  the  judgment.  Then,  once  the 
money  was  obtained  from  the  escrow  fund,  it  continued  to  appeal 
the  decision  of  the  jury. 

Mr.  Chertoff.  In  fact,  there  was  a  report  called  the  Borod  & 
Huggins  report? 

Mr.  HuBBELL.  Borod. 

Mr.  Chertoff.  The  Borod  &  Huggins  report,  which  at  a  point  in 
time  you  sought  to  obtain  in  connection  with  the  RTC  versus  Frost 
case;  right? 

Mr.  HuBBELL.  That's  correct. 

Mr.  Chertoff.  And  you  learned  there  was  an  objection  raised  by 
Madison  Guaranty  Savings  &  Loan  because  they  felt  that  that  was 
something  that,  if  it  got  transmitted  to  Mr.  Ward,  might  interfere 
with  the  RTC's  ability  to  get  the  money  back  from  Mr.  Ward? 

Mr.  HuBBELL.  I  wasn't  aware  that  that  was  their  concern.  I  was 
aware  they  were  concerned  about  me  representing  the  RTC  in  the 
litigation,  and  concerned  that  I  was  going  to  be  transmitting  infor- 
mation to  Mr.  Ward  that  I  would  obtain  in  the  Frost  case.  I  wasn't 
aware  that  specifically,  they  were  concerned  that  I  would  take  the 
Borod  &  Huggins  report  and  give  it  to  Mr.  Ward  or  anything  like 
that. 

Mr.  Chertoff.  Did  you  get  the  Borod  &  Huggins  report? 

Mr.  HuBBELL.  Yes,  I  did. 

Mr.  Chertoff.  Did  it  ring  a  bell  when  you  read  about  the  trans- 
actions they  were  talking  about,  that  these  were  some  of  the  same 
transactions  your  father-in-law  was  involved  in? 

Mr.  HuBBELL.  There  was  actually  even  some  discussion  about  my 
father-in-law  in  the  Borod  &  Huggins  report. 

Mr.  Chertoff.  Did  you  discuss  that  with  your  father-in-law? 

Mr.  HUBBELL.  No,  I  did  not. 
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Mr.  Chertoff.  Did  you,  at  that  point,  become  concerned  about 
your  father-in-law's  exposure? 

Mr.  HUBBELL.  I  think  I  told  you,  at  about  the  same  time  I  was 
reading  exam  reports  and  other  reports  and  I  was  concerned  about 
the  allegations  that  were  being  made. 

Mr.  Chertoff.  Now,  I  want  to 

Mr.  HuBBELL.  Mike,  I  believe  that  I  read  those  before  I  read  the 
similar-type  accusations  and  pleadings,  whenever  they  came  up.  I 
mean,  if  the  pleadings  and  the  briefs  that  were  filed  by  the  RTC 
raise  those  issues,  that's  when  I  first  became  concerned.  I  can't  tell 
you  exactly  which  one  I  read  first. 

Mr.  Chertoff.  Now,  you  understand  that  this  whole  issue  about 
whether  the  Rose  Law  Firm  had  a  conflict  in  taking  on  the  Frost 
case  is  really  tied  up,  in  part,  with  an  understanding  of  what  you 
knew  about  Mr.  Ward's  involvement  in  these  loans  and  what  the 
Rose  Law  Firm's  involvement  in  these  loans  was? 

Mr.  HuBBELL.  No,  I  don't. 

Mr.  Chertoff.  You  don't  see  any  connection  between  the  two? 

Mr.  Hubbell.  No,  I  don't  see  that  as  the  issue. 

Mr.  Chertoff.  Apparently,  there  are  several  Pillsbury  reports. 
There  is  a  Pillsbury  report  that  actually  deals  with  the  Frost  litiga- 
tion issue.  I  want  to  read  to  you  a  portion  of  that  from  page  9. 

Mr.  Hubbell.  Which  report  is  this? 

Mr.  Chertoff.  This  is  one  of  the  Pillsbury  reports.  I  think  it 
deals  in  particular  with  the  Frost  litigation.  It  is  at  page  9. 

The  Chairman.  Can  we  get  Mr.  Hubbell  a  copy?  Do  you  have  a 
copy  of  that  report?  We  are  going  to  get  it  right  down  to  you. 

Mr.  Chertoff.  If  you  look  at  the  last  paragraph,  near  the  bottom 
of  the  page,  "In  addition" — well,  let  me  go  back. 

The  preceding  paragraph  begins  by  saying  "Representation  of  the 
RTC  in  the  Frost  case,"  and  they  mean  representation  by  Mr.  Hub- 
bell, by  the  firm,  "was  adverse  to  the  interests  of  Ward."  They  go 
on  to  discuss  why  Ward  had  interests  that  were  adverse  to  those 
of  the  RTC  in  the  Frost  case. 

Then,  they  go  further.  In  the  next  paragraph,  they  say: 

In  addition,  and  more  serious  to  the  RTC,  the  RTC's  position  that  loans  to  Ward 
would  have  'jury  appeal'  as  improper  loans  was  inconsistent  with  the  interests  of 
the  Rose  Law  Firm,  which  had  represented  Ward  and  Madison  Guaranty  in  the 
transaction  that  originally  gave  rise  to  the  loans.  Thus,  the  Rose  Law  Firm's  own 
conduct  in  transactions  involving  Ward  and  Madison  Guaranty  that  were  potentially 
material  to  the  Frost  litigation  was  in  question  to  the  degree  that  the  RTC's  ability 
to  have  a  fair  trial  could  have  been  affected  had  that  conduct  been  disclosed  to  the 
jury.  The  circumstances  raise  a  serious  question  as  to  how  the  Rose  Law  Firm  could 
have  concluded  that  its  representation  of  the  RTC  would  not  be  materially  limited 
by  its  prior  representation  of  Ward  and  Madison  Guaranty. 

This,  by  the  way,  is  prepared  even  before  the  billing  records;  de- 
tailing more  of  the  nature  of  that,  have  come  out. 

I  want  to  go  down  to  the  last  sentence  on  page  10,  where  they 
go  on  to  say: 

While,  in  different  circumstances,  it  could  have  been  appropriate  to  screen  Hub- 
bell from  any  participation  in  the  Frost  case  overall,  because  of  his  relationships 
with  Ward,  it  is  unthinkable  to  keep  the  lead  attorney  in  a  contested  litigation  in 
the  dark  concerning  issues  material  to  the  case,  particularly  without  informing  the 
client. 
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Evidently,  the  people  at  Pillsbury,  as  Ms.  Black  from  the  RTC, 
who  we  heard  from  yesterday,  saw  a  very  clear  connection  between 
these  loans,  the  original  IDC  and  Castle  Grande  transaction,  and 
this  conflict  issue.  This  conflict  issue  is  the  thing  that  was  explored 
again  £ind  again;  first  by  the  FDIC  in  1993,  the  result  of  which  is 
based  on  only  half  of  the  facts.  They  only  had  half  of  the  facts  so 
they  came  up  with  a  conclusion  that  they  don't  have  a  problem. 
You  send  that  over  to  the  White  House. 

But,  eventually,  the  RTC  IG's  Office  and  this  group  of  Pillsbury 
lawyers  do  develop  more  of  the  facts  and  they  see  a  serious  conflict 
of  interest. 

Now,  I  want  to  ask  you,  Mr.  Hubbell,  can  you  really  suggest  to 
us  that  when  you  learned  in  1993  and  in  1994 — particularly  from 
Ms.  Breslaw  in  September  1993 — that  this  issue  of  the  Rose  Law 
Firm  conflicts  of  interest  and  what  Rose  had  done  for  the  RTC  and 
what  Rose  had  done  for  Madison,  when  you  learned  this  was  going 
to  be  reopened,  you  didn't  understand  this  was  going  to  just  open 
the  whole  can  of  worms  up? 

Mr.  Hubbell.  No,  I  did  not. 

Mr.  Chertoff.  You  had  discussions  with  Mr.  Kennedy  about  it? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  How  often  did  you  have  discussions  with  him 
about  it? 

Mr.  Hubbell.  That's  hard  to  say  because  I  would  talk  to  Mr. 
Kennedy  a  lot  over  issues  at  Justice. 

Mr.  Chertoff.  You  knew  Mr.  Lindsey  was  concerned  about  it? 

Mr.  Hubbell.  I  knew  Mr.  Lindsey  was  involved  in  being  the 
point  person  at  the  White  House  at  that  point  to  respond  to  inquir- 
ies regarding  Madison. 

Mr.  Chertoff.  You  knew  Mr.  Altman,  as  the  head  of  the  RTC, 
would  ultimately  make  decisions  about  whether  the  RTC  would 
pursue  a  case  against  Madison  or  against  you  personally  regarding 
this  issue  of  the  conflict  of  interest? 

Mr.  Hubbell.  No,  I  did  not  know  that. 

Mr.  Chertoff.  You  didn't  know  Mr.  Altman  was  the  head  of  the 
RTC? 

Mr.  Hubbell.  I  did  know  he  was  the  head  of  the  RTC. 

Mr.  Chertoff.  You  could  have  figured  out  that  ultimately  he 
would  be  the  person  to  make  the  final  call? 

Mr.  Hubbell.  I  guess  I  could  have  figured  it  out.  I  didn't  even 
think  of  it  in  that  regard. 

Mr.  Chertoff.  Mr.  Nussbaum  called  you  about  the  fact  that  he 
was  having  discussions  with  Mr.  Altman  about  whether  Altman 
should  recuse  himself;  right? 

Mr.  Hubbell.  No,  I  didn't  say  that.  I  said  I  had  heard  Mr.  Nuss- 
baum talk  about  his  discussions  with  Mr.  Altman  about  whether 
he  should  recuse  or  not. 

Mr.  Chertoff.  You  heard  that  in  February  1994  from  Mr.  Nuss- 
baum? 

Mr.  Hubbell.  That's  right,  but  you  had  mentioned  a  telephone 
conversation  where  Bernie  talked  to  me  about  it  specifically 

Mr.  Chertoff.  You  don't  know  if  it  was  by  telephone  or  in  per- 
son, but  you  had  a  discussion  with  Mr.  Nussbaum? 
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Mr.  HUBBELL.  I  didn't  have  a  discussion.  If  you  know  Mr.  Nuss- 
baum,  you  don't  necessarily  have  discussions,  but  I  certainly  heard 
about  the  issue  of  recusal. 

Mr.  Chertoff.  So  he  saw  fit  to  tell  you  about  it? 

Mr.  HuBBELL.  I  had  heard  it,  yes. 

Mr.  Chertoff.  In  1993,  you  were  having  conversations  with  Seth 
Ward;  right? 

Mr.  Hubbell.  When? 

Mr.  Chertoff.  In  1993. 

Mr.  Hubbell.  Yes,  I  was. 

Mr.  Chertoff.  You  said  that  was  about  unfinished  business  at 
Madison? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  What  was  that  unfinished  business? 

Mr.  Hubbell.  In  1993,  early  1993,  he  and  the  RTC  were  discuss- 
ing settling  the  litigation  between  the  two,  and  his  lawyer  had 
made  a  recommendation  that  they  accept  the  offer  of  settlement. 

Mr.  Chertoff.  They  didn't  want  to  accept  it? 

Mr.  Hubbell.  No,  Seth  Ward  didn't  want  to  accept  it. 

Mr.  Chertoff.  So  what  was  Mr.  Ward  talking  to  you  about? 

Mr.  Hubbell.  He  wanted  to  know  what  I  thought  about  it. 

Mr.  Chertoff.  Did  he  want  your  help  in  getting  the  settlement 
offer  changed? 

Mr.  Hubbell.  Oh,  no. 

Mr.  Chertoff.  Did  he  tell  you  that  he  had  communicated  with 
his  Senator,  tried  to  get  some  intervention  against  the  RTC  from 
his  Senator? 

Mr.  Hubbell.  I  know  that  Mr.  Ward  would  write  the  Senators 
complaining  about  the  conduct  of  the  RTC. 

Mr.  Chertoff.  Did  you  hear  that  was  passed  over  to  the  White 
House  Counsel's  Office? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Did  you  hear  that  Mr.  Foster  saw  it? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Did  you  hear  that  Mr.  Foster  had  to  recuse  him- 
self from  dealing  with  that  issue? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  Did  Mr.  Foster  tell  you  about  the  fact  that  it  had 
come  across  his  desk? 

Mr.  Hubbell.  No. 

Mr.  Chertoff.  How  did  you  leave  it  with  Mr.  Ward? 

Mr.  Hubbell.  I  told  him  to  rely  on  his  lawyer.  He  was  the  best 
lawyer  I  knew,  and  that  he  ought  to  rely  on  him. 

Mr.  Chertoff.  He  finally  settled;  right? 

Mr.  Hubbell.  That's  correct. 

Mr.  Chertoff.  When  was  that? 

Mr.  Hubbell.  Sometime  in  1993,  early  1993. 

Mr.  Chertoff.  Did  he  tell  you  when  he  settled,  did  he  call  you 
and  tell  you  when  he  settled? 

Mr.  Hubbell.  I  don't  know  if  he  told  me  or  Mr.  Ray  told  me. 

Mr.  Chertoff.  So  you  were  still  keeping  up  on  the  course  of  this 
dispute  between  the  RTC  and  Mr.  Ward  as  late  as  1993? 

Mr.  Hubbell.  Yes. 
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The  Chairman.  Mr.  Hubbell,  I  think  we  can  wrap  this  up.  With 
your  indulgence,  we  will  continue. 

Senator  Sarbanes.  I  have  a  couple  of  questions,  but  I  will  yield. 

Mr.  Chertoff.  Mr.  Hubbell,  I  want  to  ask  you  in  connection 
with,  I  guess,  judging  the  quality  of  your  testimony,  whether  you 
have  had  discussions  with  anybody  in  the  last  couple  of  years  con- 
cerning any  financial  arrangements  that  might  be  made  in  terms 
of  work  or  any  other  kind  of  financial  arrangements  when  you  get 
out  of  jail? 

Mr.  Hubbell.  Me? 

Mr.  Chertoff.  I  don't  mean  with  your  wife  or  family.  I  mean, 
with  anybody  who  has  a  business  or  anjrthing  of  that  sort. 

Mr.  Hubbell.  No,  I  have  not. 

Mr.  Chertoff.  Are  you  familiar  with  a  group  called  the  LIPO 
Group? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  What  kind  of  entity  is  that? 

Mr.  Hubbell.  They  are  a  group  in  Indonesia  that  at  one  time 
had  a  major  ownership  of  Worthen  Bank. 

Mr.  Chertoff.  Have  you  had  discussions  with  anybody,  either 
from  the  LIPO  Group  or  representing  the  LIPO  Group,  concerning 
whether  you  might  do  any  business  with  them  or  work  for  them 
when  you  get  out  of  jail? 

Mr.  Hubbell.  No,  I  have  not. 

Mr.  Chertoff.  Have  you  had  discussions  with  representatives  of 
the  LIPO  Group  at  all  in  the  last  3  years? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  When? 

Mr.  Hubbell.  When  I  left  the  Justice  Department  prior  to  my 
pleading  guilty. 

Mr.  Chertoff.  What  was  the  nature  of  those  discussions? 

Mr.  Hubbell.  I'm  sorry,  I  can't  disclose  those. 

Mr.  Chertoff.  Did  it  involve  something  of  a  financial  nature? 

Mr.  Hubbell.  May  I  consult  with  my  lawyer? 

[Witness  conferred  with  counsel.] 

Mr.  Chertoff,  I  don't  think  that  I  am  violating  the  attorney-client 
privilege.  The  LIPO  Group  itself  was  not  my  client,  but  a  repre- 
sentative of  that  group,  one  of  their  affiliates,  was  a  client  of  mine, 
and  the  nature  of  all  the  conversations  I  had  related  to  that  rep- 
resentation. That  representation  occurred  in  the  summer  and  fall 
of  1994. 

Mr.  Chertoff.  Over  what  period  of  time,  how  long  did  the  rep- 
resentation last? 

Mr.  Hubbell.  It  lasted  until  I  pled  guilty  in  1994. 

Mr.  Chertoff.  Which  was  when? 

Mr.  Hubbell.  December  1994. 

Mr.  Chertoff.  So  it  lasted  for  over  a  year? 

Mr.  Hubbell.  No,  it  did  not.  I  left  the  Justice  Department  in 
April,  and  I  believe  I  started  representing  them  sometime  in  the 
summer  of  1994. 

Mr.  Chertoff.  So  it  lasted  for  about  5  months? 

Mr.  Hubbell.  Yes. 

Mr.  Chertoff.  You  were  in  practice  in  Washington? 

Mr.  Hubbell.  Yes. 


1339 

Mr.  Chertoff.  Did  you  have  other  clients? 

Mr.  HUBBELL.  Yes. 

Mr.  Chertoff.  Had  you  had  a  preexisting  relationship  with  this 
group? 

Mr.  HuBBELL.  Yes. 

Senator  Sarbanes.  Mr.  Chairman,  how  does  this — I  am  not  quite 
sure 

Mr.  Hubbell.  I  want  to  make  clear,  I  have  had  no  discussions 
about  getting  paid  by  anybody  when  I  leave  jail.  I  have  no  employ- 
ment opportunities  at  this  moment. 

Mr.  Chertoff.  I  guess  the  question  is  actually  whether,  in  con- 
nection with  this  representation,  you  received  a  large  amount  of 
money  and  whether  that  may  have  had  an  impact  on  the  degree 
of  your  cooperation  with  the  Independent  Counsel  or  with  us? 

Mr.  Hubbell.  That's  pretty  rotten. 

Mr.  Chertoff.  I  am  just  going  to  ask  you  the  question  about 
what  the  nature  of  the  arrangement  was. 

Mr.  Hubbell.  I  was  doing  work  for  the  client  and  they  paid  me 
like  the  other  clients 

Mr.  Chertoff.  On  an  hourly  basis? 

Mr.  Hubbell.  No.  I  will  not  represent  anybody  on  a  hourly  basis 
anymore. 

The  Chairman.  Let  me  suggest  this.  I  am  going  to  suggest  that 
any  further  questions  along  this  line  be  taken  in  a  private  deposi- 
tion. I  will  ask  counsel  to  not  go  forward  as  it  relates  to  pursuing 
this  line.  I  think  that  would  be  in  the  best  interest.  If  there  are 
facts  that  we  should  know,  that's  the  way  we  can  pursue  them.  If 
there's  information  that  is  not  relevant,  there  is  no  need  to  bring 
it  out  in  a  public  way. 

It  would  seem  to  me  that  that  would  be  best,  and  I  would  ask 
Mr.  Chertoff  to  suspend  any  further  questioning  of  Mr.  Hubbell  as 
it  relates  to  this  particular  area  that  has  been  opened  up. 

Senator  Sarbanes. 

Senator  Sarbanes.  Could  I  suggest  that  that  suggestion  might 
have  been  advisable  some  time  ago  before  all  of  these  innuendos 
were  thrown  out  on  the  record.  It  may  in  fact  be  terribly  unfair. 

Mr.  Hubbell.  I  think  it  is  awfully  unfair.  I  would  have  to  say 
that  the  Chairman  has  done  everything  possible,  I  have  answered 
questions  for  people  for  a  year  and  a  half  now.  Anybody  who  asked 
a  question,  I  have  answered.  I  have  never  invoked  the  privilege.  I 
have  never  done  anything  but  answer  your  questions  for  a  year  and 
a  half. 

And  now  to  imply  that  I  am  not  entitled  to  work  at  all,  Mike, 
between  that  time  and  wanting  to  know  about  my  clients,  I  feel  I 
am  entitled  to  say  something.  I  have  for  a  year  and  a  half  been 
hauled  all  over  this  country,  answering  questions,  and  I  have  an- 
swered every  dadgum  one  of  them. 

I  am  a  little  bit  upset  that,  after  it  is  over,  somebody  wants  to 
know  about  my  private  business  like  there's  something  wrong  with 
me  trying  to  do  some  work  and  support  my  family.  I  have  a  wife 
and  four  children,  I  needed  the  work,  and  I  did  the  work.  But  there 
wasn't  anything  improper  involved  with  it  and  nobody  promised  me 
a  damned  thing. 
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The  Chairman.  I  think,  Mr.  Hubbell,  you  are  certainly  entitled 
to  put  that  answer  on  the  record,  and  I  accept  it.  I  suggest  if  there 
be  any  further  need  to  explore  that  avenue,  we  do  it  on  camera, 
by  way  of  deposition,  so  that  we  can  ascertain  whether  or  not  there 
is  any  relevance.  It  would  seem  to  me  that  would  be  the  manner 
in  which  we  should  proceed. 

Senator  Sarbanes.  Mr.  Chairman,  the  hearing  having  reached 
this  note,  I  have  no  further  questions  and  I  hope  that  we  are  at 
a  conclusion  here.  Are  we  at  a  conclusion? 

The  Chairman.  No  further  questions. 

I  want  to  thank  you,  Mr.  Hubbell,  for  your  participation.  I  think 
you  have  brought  a  certain  note  of  clarity.  As  it  relates  to  the  bill- 
ing records,  you  have  answered  and  you  have  narrowed  tremen- 
dously the  scope  of  where  those  records  could  have  been.  For  that, 
in  particular,  I  want  to  thank  you,  because  that's  an  area  that  was 
open,  that  we  were  not  comfortable  with  in  terms  of  where  they 
may  or  may  not  have  been. 

I  want  to  thank  you  for  your  testimony  under  these  very  difficult 
circumstances. 

We  stand  in  recess  until  tomorrow  at  10  a.m. 

[Whereupon,  at  6:30  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10:00  a.m.,  on  Thursday,  February  8,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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T  E 

LE  PHONE   l.-JTZ 

.H  V  :  E  w 

OF  WEBSTER  L.  .HUBBELL 

A 

Yeah  . 

r  mean,   I'm 

basin 

g  all  of  this  on  what 

you 

'  re 

telling  me 

Q 

Just  so 

v^-^re    clear 

;-^aii 

I'm  telling  you  is 

th<± 

-.  sh 

e  has  given  a  statement  to 

the  effect  that  she 

typ 

ed  this     letter 

She  didn' 

t  say 

,  really,  anything 

bey 

ond 

that.   She' 

did  not  describe 

th-e  circumstances. 

She 

just  s  a.id  s  he 

recogni zed 

it  as 

someth,ing  that  she 

cyp 

ed. 

'\    \ 

A 

Okay  . 

And  I  said  b 

ased 

on  that,  if  she  did,    1 

then  wh 

at  I  do  remember  is  .Mr 

.  Ward  coming  into  my        i 

off 

ice 

on  occasion  with  handwritten  letters  asking  my     ! 

secretary  to  type 

things  because  h 

e  didn't  have  one. 

And 

I  would  give 

it  to  Debbie 

,  and 

she  would  type  it. 

And 

aft 

e  r  she  was 

finis  hed ,  s 

he  would  bring  it  back  into 

my 

offica.   And  h 

e  would  sit 

in  my 

office  and  have  a  cup 

of 

cof  f 

ee  . 

i 

Q 

And  you 

might  have 

read 

1 
it  over  and  talked  to   1 

1 

him 

bri 

ef  ly? 

1 

A 

Yeah  . 

Or  he  might 

have 

gave  it  to  me  to  read 

it , 

or 

vice  versa 

,  or  not  at 

all. 

_ 

Q 

But  with  respect  to 

this 

particular  letter,  do 

you  hav 
discuss 

e  any  reco 

llection  of 

wheth 

er  you  did  read  it  and 

it  with  Mr.  Ward? 

A 

Q 

No. 

At  this 

time,  September 

1985,  what  was  your 

understanding,  if 

any,  with  respect  to  the  reasons  why 

- 

1 

BARRERA  REPORTING  SERVICE  (415)   495-0204 
329  BRYANT  STREET,  SUITE  3-C,  SAN  FRANCISCO,  CALIFORNIA 
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TELEPHONE  INTERVIEW  OF  WEBSTER  L.   HU3BELL 

Madison  was  not  going  to  buy  the  entire  property  itself"* 
A     My  understanding  was  based  on  what  Mr.  Ward 


told  me,  that  ma^be-^whoever  clore-d  the  loan  was  --  was 
that  Madisoa'liad  limits  on  what  it  could  own  in  its  own 


,  and/ so  Mr .  War 


/ 
it  could  be  so 


dwas  going  to  own  part  of  it  until 


/ 


At  this  time,  August,  September^,^  October  1985 


and,  agai'n,  to  the  best  of  your  recollection,  rfid  you 
give/  any  tiought  as  to  whether  it  was  a  permissible  way 
of  dealing  with  the  limits  you've  just  described  to  have  ' 
Mr.  Ward  buy  a  part  of  this  property  on  the  terras  as      ! 
you've  described  them  earlier  in  this  interview,  which 
is  to  say  wicn  the  purchase  of  Mr.  Ward's  parcel  being 
100  percent  financed  by  .Madison  and  with  Mr.  Ward  to  g«t 
a  commissdon  on  the  sale  of  any  par-t^'of  the  property? 


A 

No-. 

I 

wouldn 

'  t  one 

way  or 

the 

oth 

er  . 

Q 

In  1985 

,  did 

you  give  any  t 

hou 

ght 

whatsoever 

as  to  whether , 

given  t  >- 

'  terms 

as  you 

un 

derstood  them. 

Mr. 

Ward 

might 

be 

consi 

dered  a 

straw 

man 

or 

nominee? 

A 

Yeah 

You  know,  you 

use  th 

e  woxd , 

and  I 

reme 

nber 

it  back 

in  law 

school 

But 

I  d 

\  \ 
idn ' 

t  give  it 

any 
some 

consi 
body 

deration 

,  you 

know . 

■Straw 

man 

"means,  to  ma, 
o  I  don't  think 

who  y 

3U 

clear 

title  through. 

S 

that 
and 

's  th 

e  way 

I 

would 

look  at 

it,  if 

I 

sold 

property. 

you're  try 

ing 

to  cl 

ear  it 

to  sell 

it 

through  a  straw 

man . 

- 
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1  necessary  to  rep.ace  tr.e  rirT. . 

2  3ir.ce  the  case  .".ad  oee.".  filed  i.".  Arkansas,  I  wa.-.ied  ii 

3  hire  an  Ar.^cansas  firm.   An  ac  ccu.-.t  i.-.g  -nalpractice  case  is 

■i  ccrfiplicaced  and  ic  requires  a  scp.'-.iscicared  fim.   Arkansas 

5  IS  a  small  scace .   There  were  ncc  many  firms  chac  I  celieved 

3  were  suitable. 

'  I  considered  several  firms  and  uli.macely  hired  t.-.e 

3  Rcse  law  Firm.   I  made  t.his  decision  because  Z  vas  ■••ery 

5  satisfied  wit.",  tne  ma."..-.er  i.n  wnic.-.  t.-.e  ?.ose  firm  .-.ad  .-.a.-.oled 

3  a  previous  case . 

1  Whe.n  a  client  .-.ires  a  law  firm.,  a.nd  the  3cvernr.er.t  was 

2  a  clie.-.t,  t.-.e  law  firm  .-.as  an  colicaticn  to  ensure  t.-.at  ' 


require  .awyers  to  cc  t.-.is,  e'/en  .z    tney  are  .-.ct  as.<ec. 

s  sucpce.na,  tne  Government  does  -.ct  <r.cw  and  has  no  way  of 
<.ncwi.-.g  who  t.ne  P.cse  law  ? irm.' s  other  tlients  are.   Tnly  tn- 
r.cse  law  rirm.  has  t.nat  i.nf  ormacicn .   Whe.n  I  retained  tne  law 
Ir     firm  o.n  cenalf  of  tne  2-overnment,  .t  d.sclosed  no  conflicts 

22  of  interest . 

21         I  few  months  after  I  had  hired  the  Rose  firm,  I  learned 
72     that  Sech  Ward  was  Webster  Hubbell's  father- m- law  a.nd  that 

23  Ward  was  m  licigacion  with  Madiscn.   I'nder  the  ethical 

2  4     rules,  an  adverse  interest  by  an  in-law  is  net  im.puted  to  a 
25     lawyer.   It  is  not  a  conflict  of  interest.   Nevertheless,  1 
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as<ed  Mr.  ?.'~ccei-  accu;  t.-.e  War-  -.a;ter  Mr.  H-cceLl  zz.z 
■ne  cr.ac  he  was  r.zz  racresar..  ir.c  Mr.  Ward  ar.d  ir.a;  .-.5  wculd 
r.o-  dc  30  :..-  ;r.e  lucure 

He  also  ccid  ne  cr.at  .".is  reiac  icr.sr.ip  wi;.-.  i-.is 
f  acher- m- law  was  noc  a  clcse  cr.e.   I  recall  .-.m  sayir.g  ;.-.= 
Mr   Ward  was  an  ardem  Repuclican  and  ;.-a:  r.e  was  an  ar-.v= 
Democrac . 

I  asked  Mr.  Hurcell  tc  rcr.fir-n  ir.  writing  me  :ac-  i.-.i 
he  did  nor  represent  Ward.   He  wrcte  Tie  a  letter  t:  t.".at 
effect,  and  I  ccncluded.  cased  en  tnat  mf  cr-.at  icn .  t.-.at 
tnere  was  no  conflict 

C-i'.'en  tne  sar-e  .r.f  cr~at  icn ,  I  would  reacn  tne  3a-e 


.:  -C  tne  oest  ct  ~.y  •".ntw-.acce ,  t.ne  .-.cse  _aw  .- ir—.  no 

15  Icncer  represented  tne  "cv=rn~ent  _n  Madison  T.atters  after 

20  tnac  settlement.   later,  througn  tne  press,  I  learned  that 

21  the  Rose  Law  Firm  had  represented  Madison  m  the  mid-153C5 

22  m  connection  with  a  natter  cefore  a  state  agency. 

23  These  stories  first  began  to  appear  during  tne  1352 

24  cresidential  campaign.   However,  tne  fact  that  Madison  was  a 

25  former  client  of  the  Rose  firm  does  net  create  a  conflict  of 
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FDIC 


F«Oer«<  Oapc9<t  Inturanco  Corpomlor 

>v«»nin5j«>o  OC  20*2?  Gen«rc!i  Coufise: 


February  17,  199-* 


MEMORANDUH  TO:      chaimuan  Hove 

rscM:  Douglas  K.  Jones  .o/cr-O-  ^^ 

Acting  General  Courselis\ 

SUBJECT:  Report  on  the  Retgr.tion  ef  too  Rosa  Lav  Fim 

As  yau  raq-^ssted,  wa  have  rey iewed_ the  FDIC '  s   1989  retention  o£ 
the  Rose  Law  Fim  with  respect  to  Kadison~l3c'araitty  Savings  and 
Loan.   Attached  is  a  report  on  our  review  and  findings.   As  you 
can  see  froa  tha  report,  ve  found  no  basis  to  conclude  that  the 
retention  involved  a  conflict  of  interest  by  the  law  fira. 
Accoriingii'7~V€~srH~nct^recOTrca*ndring-any  sanctions  against  the 
finn. 

Attacfc=ent 


IllliiiUllillliiiiilliliillilll 
010097 
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February  17,  1394 


LSGXL  OrriaxOH  RZrOM  OH  TES  RETSMTION  OF  THE  KOdE  LAV  TISX 
?0X  TEE  MADI80H  SOXSABTY  SAVTHaS  ANX)  I^OAK  COHSSaVATORSBIP 

The  purpose  or  this   report  is   to  review  the  facta  and 

circuastances  surroundini;  the  retentron  of  the^JTose  law  Fira  (the 
"Fira")  for  the  representation  of  the  conservatorahip  of  Madison 
Guaranty  savings  &  Loan  (the  "Conservatorship"  and  the  "StL", 
respectively)  in  litigation  against  the  Frost  (  Co.  ("Frost") 
accounting  fizi.   It  explores  (1)  vhettier  the  Fira's  prior' 
representation  of  the  SSL  before  the  Aricansas  Securities 
Coraaissioner  constituted  a  conflict  of  interest;   (2)  whether  the 
litigation  against  the  Conservatorship  by  the  fath«>r-in-law  o£ 
the  Fira  partr.er  in  charge  of  the  Frost  litigation  was  a  conflict 
of" interest;  and  (3)  whether  any  action  against  the  Firm  is 
warranted. 

Assertions  have  been  made  that  the  Fira  had  conflicts  of  interest 
that  should  have  "profribited~~it  f ron "representing  the  ' 
Conservatorship  and  the  FDIC  in  the  F^ost  litigation.   We  have 
reviewed  the  tiae  period  in  which  the  FDiC  was  responsible  for 
aanaging  the  Conservatorship  (rrom  February  28,  1989  through 
Augus,t--9-7--l;3^&9-,  wnen— the-^leso-lution-Trast—Corparation  was 
established)  to  determine  the  facts  related  to  the  Firir's 
retention.   As  a  part  of  our  review,  we  looked  at  all  relevant 
internal  FDIC  and  RTC  aatoricls  frcra  that  tisie,  reviewed  relevant 
aaterials  identified  by  the  Fira,  and  intarvieved  each  of-the 
participants  and  others  who  wero  involved  with  the 
Conservatorship . 

As  detailed  below,  based  on  the  i.iforaation  available  to  us,  we 
have  found  no  basis  to  conclude  that  under  the  then  applicable 
rules  either  situation  involved  a  conflict  o£  i.iterest. 
Accordingly,  we  recommend  no  sanctions  against  the  Fin:. 

Backgroufid 


On  February  7,  1989,  the  FDIC  entered  into  an  agreement  with  the 
Federal  Savings  and  Loan  insurance  Corporation  ("rsLIC")  to  act 
as  agent  for  the  FSUC  in  any  receivership  or  conservatorship 
appointed  for  an~inaured8avings-affsoc±ation-aftar  January  1, 
1989.   On  February  28,  1989,  FSLIC  was  appointed  conservator  for 
the  Madison  Guaranty  Savings  &  Loan.   Pursuant  to  the  agreeaent 
witn  the  FSLIC,  the  FDIC  was  appointad  the  aanaging  agent  for  the 
Conservatorship.   I.t  that  rcle,  the  FDIC  was  required  to  narshal 
the  institution's  assets  and  pursue  all  claLns  by  and  defend 
tnos«i  agai.-.at  che  3iL.   Aiacnq  -ha  li':i<5-:iti3r.  existing  at  the  SSL 
at  that  tiae  was  a  suit  against  t.^.e  institution's  fcrier  auditor, 
Frost  &  Co.   As  managing  acer.t,  it  was  the  FDlC's  responsibility 
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TO  determine  whether  that  suit  had  any  value  and,  it  so,  to 
continue  the  pursuit  of  the  action.   Iha  FDIC's  CorToal  role  ended 
on  Aucpisr  9,  1989,  vith  the  creation  of  the  RTC,  vrhoae  function 
was  to  serve^  aa-reee-iver  or  conaer-^acor  for  -aivy-S&L  closed  after 
January  1,  1989 -' 

The  ytnn^s  Prior  gRpreaentation 

In  19515,  the  Pirn  represented  the  S&L  before  the  Arkansas 
Securities  Commissioner  on  two  matters:  a  plan  to  issue  a  $3 
million  private  placement  oi  preferred  stock  in  the  SSL,  on  wtiicn 
the  Cosraissioner  was  aakad  to  iseua  an  opinion;  and  an 
application  by  which  the  S4L,  assuming  it  raised  the  capital, 
sought  to  set  up  a  service  corporation  that  would  become  a 
whally-cwned  broker  dealer  of  securities.   The  opinion  was  issued 
or.  Hay  14,  1985  and  the  Coauaissioner  approved  the  service 
corporation  on  Sapterber  20,  1985,  although  placing  a  condition 
on  the  approval  that  the  StL  must  raise  the  capital  by  December 
31,  198  5.   The  capital  was  never  raised  and  the  plan  was  not 
iopleaented.   There  were  no  coanaunications  between  the 
CcmmlcaXaner'^s  staff  and_  the  Firm  after  1985  with_res£ect  to  the 
securities  placement  or  the  plar. 

Part  of  the  subaission  in  support  of  these  two  applications  was 
an  audit  of  the  financial  statements  of  the  SSL  performed  by 

Froat  ^ot^cglendar  year  1984-% gerta-ia— ad^ustaaents  to  _th«se 

financial  statements  were  quas-j.or.ed  by  the  Cccaisaioner's 
office.  The  records  of  the  Ccnaissioner's  office  show  that  the 
effect  of  those  adjuataents  was  explained  In  letters  from  Frost 
and  John  Latham,  the  SSL's  chief  executive  officer,  attached  to  a 
letter  from  the  Firm  on  July  25,  1985.   There  is  no  indication 
■Chat  the  Firm  retained  the  auditor,  assisted  in  any  way  in  the 
audit  or  took  any  position  as  to  the  quality  of  the  audit. 

In  1988,  the  SiL  initiated  litigation  against  Trost  charging  that 
the  auditor  had  been  negligent,  reckless  and  breached  its 
contract  by  failing  to  fairly  represent  the  S&L's  financial 
condition  in  the  1984  and  1985  audits.   The  S&L  was  represented 
in  the  litigation  by  the  law  firm  of  Gerrish  and  KcCreary. 

The  <S«rri5h  firm  also  was  involved  in  defending  directors  and 
officers  of  failed  banks  in  actions  instituted  by  the  FDIC. 
After  POIC  was  appointedjaanaging  agent  of  the  conservatorship, 
the  FDIC  staff  attorney  respanaible  for  the~  rTogt^t"iti<?ation 
concluded  that,  pursuant  to  FDIC  policy,  tbe  firm  had  a  conflict. 


^The  FDIC's  Legal  Division  conti.nued  to  provide  legal 
support  to  the  RTC  with  staff  dedicated  to  RTC  legal  matters 
until  September  IS 91,  when  all  RTC  legal  matters  were  assumed  by 
a  r.e-jly  created  Legal  Divisicr  v-.-hir  the  ?.TC  corprisad  cf  rhe 
FDIC  staff  fonrerlv  dedicated  to  RTC  work. 
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of  interest  with  the  POIC  and  had  to  be  replaced.   The  staff 
attorney  also  concluded  that  few  firras  in  Arkansas  had  the 
ezparience  and  capacity  to  do  accounting  malpractice  work,  which 
is  coniidarBd"  to  be  compiex" irfnature^   Thff  btalC  attorney  first 
considered  the  Arkansas  law  firm  of  Wright,  Lindaey  &  Jennings, 
which  had  represented  FDIC  In  other  matters,  but  it  too  had  a 
conflict  of  Interest.   Th«  staff  attorney  then  contacted  the  Rose 
firm  based  on  pr*viQua-wor)c  done  by— the- Fira- on  behalf  of  the 
IDIC   in  connection  with  the  Coming  Bank  failure.' 

The  staff  attorney  contacted  a  partner  of  the  Firm  (based  on  the 
staff  attorney's  recollection,  probably  Webstar  Huhb«ll)  and 
asked  the  Pins  to  take  over  reprfssentation.   The  staff  attorney 
is  sure  the  Firm  would  have  been  asked  about  any  conflicts  of 
interest,  but  due  to  the  passage  of  tioa  has  no  specific 
recollection  of  making  that  request  or  any  response  that  may  have 
been  made.   Richard  Donovan,  a  partner  with  the  Firm  who  worked 
on  Che  case,  states  that  he  recalls  Mr.  Hotbell  having  advised 
t.he  staff  attorney  of  prior  raprasantation  of  the  SiL  on  a  aatter 
involving  the  Arkansas  Securities  Ccnaissioner-   Mr.  Hubbell's 
recollection-  (l-iffar3-.--H«— recalls-  advifling  -tha_a,taff_ attorney 
very  generally  char  the  Firs  had  done  a  snail  anount  of  work  for 
tna  SiL  years  eariisr,  but  rhat  he  did  not  view  that  as  amounting 
to  a  conflict.   He  believes  the  work  he  was  aware  of  was  lending 
and  collection  work.   He  says  he  dees  not  believe  he  was  aware  of 
t.1e  earlier  securities  vork  at  t5at~tiae7  e<3~&e~Tlo«s--not  b«lieve 
he  discussed  it  with  the  staff  attorney  then.   The  FOIC  staff 
attorney  has  no  recollection  of  the  issue  being  raised  and  says 
that  if  it  had  been  it  vculd  have  been  discussed  with  the 
attorney's  super"/isor.   The  super-^isor  has  no  racollecticn  "of  t.'-.e 
issue  beir.g  raised. 


^  Vfhile  the  Fin.  had  sent  a  letter  to  the  PDIC  dated 
Tebruary  28,  1939,  soliciting  work  relating  to  any  S&L  failures, 
it  di>ea_npt  appear  the  staff  attorney  was  awjire  of  that  latter  or 
that  It  influanced  her  decision  to  ask~&La~Tirm  to  represent  the 
FDIC.   Xlso,  assertions  have  been  nade  that  the  letter  may  have 
been  deceptive  and  misled  the  FDIC  regarding  prior  i-epresentatton 
because-  it  stated— !?tha -Firm.- doaa  not  represent  any_  savings  and 
loan  association  in  stats  or  federal  regulatory  matters." 
However,  the  latter  also  states  ''(C]rom  time  to  tine  we  have 
provided  specialized  ser'/ice  to  some  savings  and  loan 
associations  in  such  areas  as  employment  discriiaination,  wor.k-out 
of  participation  loans  and  bankruptcy."   The  firm  also 
acknowledged  in  the  latter  Chat  there  nay  te  Individual 
tra.i.=;acticn3  ar  situations  vnere  a  ccnflivt  of  interest  could 
arise. 
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The  Existanee  of  g  Suic  Inv<alvina  Mr.  Hubbell's  Fanllv 

At  th«  tice  the  conservator  vas  appointed  (and  when  the  Firm  vas 
r»r^-''^n).  y~   innr-"1T'g  f>s<'>'^^-i  fv-i^"7-  Seth-Ward^  ^r- ,  was 
involved  in  litigation  with  the  StL.   Mr.  KUbbell's  father-in-law 
had  obtained  a  judgment  or  roughly  $470,000  for  coauLiasions 
alle<7edly  oved  hla  by  the  S«L  for  the  sale  of  real  estate  on 
behalf  of  Madison  rinancial  Corporation^  &  subsidiary  of  the  S&L. 
That  esse  was  th&n  on  app«al.  ^ 

Mr.  Hubbell  says  he  was  aware  of  the  Ward  litigation  birt  he  did 
not  view  it  as  a  conflict.   He  sa.ys  he  believes  h«  did  advise  the 
staff  attcmey  about  iC,  but  he  cannot  ba  certain.   The  ataff 
actomey  does  not  recall  whether  the  Ward  relationship  was  raised 
at  the  time  of  the  Fira's  retention  in  March  of  1989.   However, 
another  FDIC  staff  attorney  became  avare  of  the  relationship  and 
inforaed  the  staff  attorney  on  the  case^  in  a  letter  dated  June 
3,-1989.   At  that  time,  the  second  staff  attorney  expressed 
concern  that  Mr.  Hutbell  would  have  access  to  information  through 
his  rapresentacion  that  could  be  damaging  to  the  litigation 
involving  Mr.  Ward,   After  rev ievlng  the  facts ^Jh.e_afcaf^f 
attorney  responsible"  fot^he  Frost  litigation  concluded  that  the 
facts  did  ner  pcae  a  conflict.   On  June  23,  1989,  the  staff 
attorney  wrore" to  the  FDIC's  Managing  Agent  for  the 
Conservatorship  concerning  the  Hubbell/Vard  relationship,  stating 

that  }*r nu^r,"'!!  had  nft  r^pr'^ff^n*-''^'4-Kr-r-'*'yr^  in-*^>'^^;>^F"''  and  he 

would  not  da  so  in  the  future.'  Mr.  Hubbell  then  sent  a  letter 
to  the  TZIC   Managing  Agent,  dated  June  28,  1989,  in  which  he 
affiraed  that  he  had  not  and  would  not  in  the  future  represent 
Mr.  Ward  Lr.   the  dispute  with  the  SSL.*  Mr.  Hubbell  also 
confirred  in  an  interview  that  he  had  not  drafted  any  dociunents 
that  were  involved  in  the  Ward  litigation. 


^  The  staff  attorney's  letter  also- noted  that  the  prinary 
attorney  in  the  case  was  Richard  Donovan,  not  Mr.  Hubbell,  and 
stated  that  Mr.  Hubbell  was  involved  only  in  an  indirect  way. 
Based  on  discussions  with  the  staff  attorney,  this  was  meant  to 
indicate  that  Mr.  Donovan,  as  the  junior  partner  on  the  case, 
would  do-mo«t— of^-th«-day-to-day-voiDt. — Ba«€d-on-fe«  bills  for  the 
case,  Mr.  Hubbell  parfonacd  a  significant  amount  of  work. 

'  The-  issue  -was-raraed'again"  after  Mr.  Hubbell  ""s  "letter 
when  3U1  FDIC  credit  specialist  sent  a  rtemorandum  to  his 
supervisor  expressing  concern  about  the  relationship  and  saeJcing 

senior  level  review  of  the  situation.   Thie  memorandum  also  was 
called  tc  the  attention  of  the  FDICs  Regional  Counsel  indicating 
that  this  should  be  "a  Washington  issue"  because  the  staff 
attorney  responsible  for  tr.a  Frost  iicigatic-  was  baaed  in 
Washington,  3.C.   no  further  action  appears  to  have  resulted  fron 
these  subsequent  memoranda. 
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As  'an  added  precaurion,  acccrdinq  to  Mr.  Hubbell,  Mr.  Donovan  and 
Gary  Speed,  another  partner  ar  the  Fira  who  worXed  on  the  ?rost 
casa,  the  Firm  iaposed  an  Inrormai,  unvritten  procedure  in 
connection  vith  th'e  "rost  litigation  tihat  leapt  Mr.  Hubbell  from 
having  accese  tc  information  about  his  father-in-law.  According 
ta  Massrs.  Donovan  and  Kiibbell,  Mr.  Hvibbell  was  not  allowed 
access  to  ciacerial  such  as  an  investigative  report  dona  by  the 
SbL'B   prior  attorneys,  and  ha  was  Icept  out  of  several  depositions 
vhen  inforaa-icn  concerning  Mr.  Ward's  Toane  was  axpected  to  be 
involved.   Mr.  Speed  states  that  Mr.  Hubbell  would  leave  the  room 
if  Mr.  Ward's  name  cane  up  during  discussions,  and  that  h,e  and 
Mr.  Donovan  would  not  discuss  Mr.  Hard  In  the  presence  of  Mr, 
Hubbell. 

Xaalyais 


Crye^rie  tar   0««*intmj '•g  '■Whether  ^  Conflict  £xi?ts        - 

The  ST:andards  gcvern:.r.g  Che  prafessicnai  conduct  of  attorneys, 
i.nciudi.ig  issues  relating  to  actual  and  potential  conflicts  of 
interest,  are-sef' forth- in  codes  or  r^ies  or  professional 
rasponoibility  and  conduct  adopted  by  the  various  states.   Many 
states  have  idopted,  cr  have  patterned  their  r^les  on,  the 
Aaerican  Bar'  Association's  Model  Rules  of  Professional  Conduct 

("the  ModLaL_5ulesJLJ_^ Arlcanaaa  adapted  rha  HoHfjl  T>v1_a«  as  its 

rules.  Of  conduct  for  attorneys  in  1385.   The  .Model  miles- 
genera  lly  prahibit  an  attorney  froc  representing  a  client  vhere 
tha  attorney  also  represents  or  previously  represente'i  another 
client  vhoae  interests  ^ire  adverse  to  the  first  client.   The 
Model  Rules  provide  that  a  client  cay  vaivs  a  conflict  of 
interest  by  consenting  to  the  representation  after  consultation 
with  tha  attorney  and  provided  the  attcrney  reasonably  believes 
the  representation  will  not  adversely  affect  the  relationship 
with  the  other  client.   MODEL  R0L2S  OF  PROFESSIONAL  COMDOCT  -Rule 
1.7-.   Under  the  Model  Rules,  and  all  the  state  rules"  of  which  we 
are  awaro,  it  is  tiae  attorney,  not  the  client,  who  has  the 
primary  raspcnsibility  to  identify  conflicts  of  interest  when 
approached  with  a  request  to  represent  a  client  with  respect  to  a 
new  aattwr.  * 


'  Notwithstanding  that  the  responsibility  to  identify  any 
potential  conTlicts-  rests-princxpally  with  the-  Bttom«y-,— in— 19  9  0 
the  FDIC  Legal  Division  adopted  cosprehensive  policies  and 
procedures  governing  the  rRtentlcn  of  law  firms  and  the  waiter  of 
actual  or  pctential  conflicts  of  Interest.   In  1989,  tha  FDIC's 
ccn-Clictii  procedures,  however,  were  less  fomal.   Prior  to  their 
retention,  'ir:as  generally  wer<3  required  to  respond  to  a  series 
of  questio.-.s  recardir.^  pjst  ard  -jrre.-.t  rspresentatlcns . 
Unfortunately,  m  early  1989,  duft  to  the  tremendous  i.^.crease  in 
workload  as  a  resulr  cf  the  FDIC's  added  7SLIC  responsibilities. 
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Tlie  relevant  provisions  under  the  ArXansas  rales  of  professional 
conduct  provide  that; 

"A  lawyer^sha],;.  not  represent  a  client  If  tlie  rooresentatian 
of  that  client  will  be  directly  adverse  to  another  client, 
unless:  (i)  the  lawyer  reasonably  believes  the  representation 
will  not  adversely  affect  the  relationship  with  the  other  client; 
and  (2)  each  client  consents  after  consultation";  and 

"A  lawyer  shall  not  represent  a  client  if  the  representation 
of  that  client  may  be  materially  liaited  by  the  lawyer's 
responsibilitlaa  to  another  client  or  to  a  third  person,  or  by 
the  lawyer's  own  intarasts,  unless:   (1)  the  lawyer  reasonably 
believes  the  representation  will  not  be  adversely  affected;  and 
(2)  the  Client  consents  after  consultation." 

The  rim's  Prior  Roprasentatlan 

The  information  regarding  whether  the  Flra  disclosed  that  it  had 
represented  the  S&L  on  the  prjLor  securities  matter  is  unclear. 
The  more  important  question,  however,  is  whether  a  conflict  of 
interest"  existed^that"  Bhould"  have  been  discl'osed^befbre  the  f  irr 
agreed  to  represent  the  conservator. 

In  essence,  rhe  Fine  represented  the  S«L's  interests  before  the 
Securities  CcaiB.i^3JLojrer^Lr^l3.85_an.d_it_wa3_reprasQnting  the  S&L's 
interests  (on  behalf  of  the  SiL's  conservator)  in  1989.   Previous 
reprasantatior  of  an  institution  by  itself  does  not  create  a 
conflict  when  a  suijsequent  conssrvatcr  is  appoihted  for  the 
institution.   There  is  ne  indication  in  the  records,  or  based  on 
our  review,  that  the  ?ira  did  amythlng  Bore  with  respect  to  the 
audit  in  question  than  take  it  at  face  value  in  its 
representation  in  1985.   There  did  not  appear  to  ba  any 
divergence  of  interest  between  their  representation  in  198S  and 
1983.   As  a  consequence,  the  Firm's  representation  in  198S  was 
not  "directly  adverse"  to  its  representation  of  the 
Conservatorship  in  1989. 

In  addition,  we  have  found  no  evidence  that  the  Fira  had  a  close 
reiatiAnshipjtith-  tha-StL- whicn-mlght-caU — Lntn  queation.  its 
independainc* .   The  Finn  did  not  serve  as  general  counsel  or 
exclusive  or  frequent  counsel  for  the  SSL.   In  addition,  no 
nejnber  of  the  Firm  served  in  any  senior  managerial  or  directorial 


such  inquiries  were  not  always  docuiuented.   In  this  instance, 
there  are  no  docunents  showing  what  inquiry  was  nade  of  the  Firm- 

liillliiiiiiUiiidl.lli 
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relationship  with  the  S4L  prior  to  Its  failure. 

Und«r  the  Hodel  Kules,  disclosure  of  prior  represcntatiorv  auch  as 
involved,  here  may  not  be  required.   However,  vhere  a  firm  is 
awara  cf  such  a  prior  relationship,  we  would  expect  it  to  convey 
that  inforxation  to  our  stafr  to  assist  in  detarmining  whether  to 
retain  the  tipi.      It  xa   not  clear  whether  the  Infomation  was 
conveyed  to  the  roiC  staff  at  the  time.   Hovavar,  based  on  our 
review,  we  do  not  believe  the  prior*  rHpressntaticn  represented  a 
conflict  of  interesn. 

The  Exiatenee  of  a  Suit  Inyolvino  Mr.  Hubbell^s  Family 

It  is  uncertain  whether  the  Hubbell/Ward  relationship  was 
disclosed  at  the  time  of  retantion.   Nevertheless,  it  vac  clearly 
discussed  within  three  months  after  retention  and  the  staff 
attorney  concluded  there  was  no  conflict.   That  assessment 
appears  to  be  correct.  — 

Mr.  Huibell  had  not  represented  Mr.  Ward  so  -here  was  no  conflict 
of  representation  directly  adverse  to  tha  Conservatorship,   Also, 
Mr.  Hubbql-l-'-s-  repr gsanta t-ron  of  rbe"  FDIC  did  noir  appear  to  have 
any  effect  on  Kr.  Ward.   Under  Aricansas  rules,  unlaas  Mr. 
Kubbell's  representation  of  the  Conser"/atcr3hlp  would  be 
"marerially  lia.ired"  by  his  "reaponsibillties  to"  his  father-in- 
law  or  nis_cyn  persona_Lln^crQ3t3j._np_jilcclos'urja_yae_required. 
AJ.SQ,  roiC  procedures,  at  that  tine,  would  not  have  required  the 
disclcsure  of  the  relationship. 

While  concern  was  expressed  by  some  FOIC  staff  shortly  after  the 
Flra's  retention  that  Mr.  Hubbcll  would  have  access  to 
infcraation  that  could  benefit  his  father- in- liw,  there  is  no 
indication  any  such  infcraaticn  was  transferred.   Horeover, 
Arkansas  rules  of  professional  conduct  (as  do  all  state  rules  of 
conduct)  prohibit  an  attorney  fron  revealing  information  relating 
to.  representation  of  a  client,  unless  the  client  consents  after 
consultation.   As  a  precaution,  the  firm  apparently  imposed  its 
CTrfn  Informal  "firewall"  to  prevent  information  regarding  Mr.  Ward 
from  being  passed  on  to  Mr.  Hubbell.  Also,  the  FDIC's  procedures 
at  that^-time  did  not  require  disclosare_af_a- relationship  such  as 
existed  with  respect  to  Mr.  Hubbell  and  his  father-Ln-law. 

Therefore,  no  actual  conflict  appears  to  have  existed.   While  in 
this  case-it  is  unciear-whether  advance  disclosure  was  made- and 
there  was  no  reouirement  that  Mr.  Hubtell's  relationship  be 
disclosad,  w«  want  to  ecphaslze  char  on  an  issue  as  subjective  03 
this,  we  believe  the  better  course  would  hava  been  for  the 
attorney  to  nake  clear  and  full  disclosure  In  writing  to  the  roic 
and  let  the  FDIC  as  client  detemine  whether  in  its  judgment  the 
representation  at  issue  was  likely  rs  affect  ita  i.nterests 
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adverssly.*  Nevertiieless,  mat  vas  noc  specifically  rEquired  at 
the  ciae  and,  when  disclosure  was  made,  tiie  FDIC  determined  the 
repr«s«ntat.icr.  was  not  adverse. 

Coaciua£oa 

In  1989,  the  Legal  Division  lacked  foraai  procedures  regarding 
the  detamination  of  conflicts  of  interest  and,  at  the  aoae  tine; 
tlie  Division's  staff- vas~  experiencing^  an  snomous  increase  in 
vorldoad  due  ::o  the  rapidly  expanding  duties  of  the  FDIC.   As  a 
consequence,  in  hindsight  documentation  regarding  the  retention 
of  the  Fira  is  more  linitdd  than  would  be  ideally  hoped  for. 
However,  based  on  our  review,  we  have  found  no  basis  to  deteraine 
that  either  of  the  alleged  instances  involved  a  conflict  of 
interest. 

Therefore,  we  see  no  basis  to  recommend  any  sanctions  against  the 
Tim. 


*   In  1390,  the  TDtc  adapted  fornal  procedures  to  deal  with 
conflicts  which  emphasized  tliat  waivers  Euat  be  sought  even  where 
there  is  only  the  "appearance"  of  a  conflict.   Also,  in  1990,  the 
supreae  court  of  Ar}cansas  recognized  that  although  rha 
"appearance  of  lapropriety"  is  r.o    lo.iger  specifically  a  part  of 
the  state's  rules  of  prcfessicnil  ccniuct  t^e  principle  is  still 
a  part  of  the  rules.   Firgt  American  Carriers.  Inc. 
Co. .  302  Ark.  36,  787  5.W.2d  66?  (193C). 


Jill ___. 
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I.  INTRODUCTION.  - 

Pillsbury  Madison  &  Sutro  LLP  ("PM&S")  was  retained  by  the  Resolution 
Tfust-Corpnratinn  to  assist  in  the  investigation  ol  possible  avlLdatfns  against 
individuals  and  entities  associated  with  Madison  Guaranty  Savings  &  Loan 
M~sociation  of  McCrory,  Arkansas  ("Madison  Guaranty").'    As  part  of  this 
investigation,  PM&S  was  asl<ed  to  investigate  certain  issues  with  respect  to  the 
legalsen/ices  rendered  to  Mad;son  Guaranty  by^the-Rose-Law  Piim^^cf  Little 
/   Rock,  Arkansas.    This  report  summarizes  the  scope  and  results  of  tha^part  of 
the  Investigation. 

II.  NATURE  AND  SCOPE  OF  THE  INVESTIGATION. 

A.         Sources  of  information. 

Documents  were  subpoenaed  from  the  Rose  Law  Firm.'   The  Rose  Law 
Firm  produced  approximately  49  banker's  boxes  of  documents,  of  which 
^approximately  44  banker's  boxes  pertained  to  the  Frost  &  Company  litigation  of 
i988-t9^1r^  Most  ofthe  remaining  documents  pertairred  to  seivicgs^rendered 
before  Madison  Guaranty  failed,  or  to  sen/ices  rendered  to  other  clients  on 
matters  that  fell  within  the  scope  of  the  subpoenas. 

^     -    -Documents  also  were- subpoenaed^fronr  several  ttozen  other  persons. 
■    For  a  full  list  of  subpoenaed  individuals  and  entities,  see  part  II  of  the  General 


1  The  scope  and  purpose  of  the  investigation  is  set  forth  in  the  RTC's  Order  of 

Investigation  dated  February  4.  1994. 

^2  See  Appendix  A  to  this  report  for  a  list  of  the  subjects  coveted  byftre  subpoenas  to  the 

Rose  Law  Firm.   The  documents  produced  by  the  Rose  Law  Firm  bearlfte  prefixes  "RIC"  and 
"RLF2".  Also  cited  frequently  below  are  documents  obtained  from  the  Arkansas  Securities 
Department  (prefix  "ASD"),  from  David  E.  Kendall,  counsel  to  the  President  and  Mrs.  Ointon 
(prelix  "DKRT"),  and  from  the  RTC's  Kansas  City  office  (prefix  "RTCKC").   Also  cited  below  is 
the  Report  of  Investigation  dated  August  3,  1995  prepared  by  the  RTC's  Office  ot  Inspector 
General  with  nespecMo  the  Rose  Law  Firm.    For  example,  a  citation  to  "IG  Report  at  111-15"  is  a 
reference  to  page  15  of  volume  III.   Similarly,  a  citation  to  "IG  Ex.  111-35.  at  2"  is  a  reference  to 
page  2  of  exhibit  35  to  volume  III. 

3  The  Frost  &  Company  action,  which  is  the  subject  of  a  separate  report,  onginally  was 

styled  Madison  Guaranty  Savings  &  Loan- Association,  et  al.  v.  Frost  &  Company.  No.  88-^193 
(Pulaski  Cty.  Cir.  Ct.).   After  Madison  Guaranty  failed^the  action  was-removed  to  United  States 
Distnct  Court,  and  the  Federal  Deposit  Insurance  Corporation  was  substituted  for  the  pJamtitls. 
The  action  then  was  styled  FDIC  v.  Frost  &  Company,  No.  LR-C-89-0216  (E.D.  Ark.).    Later  still 
the  RTC  vas  substituted  for  the  FDIC,  and  the  case  became  RTC  v.  Frost  &  Company,  under 
the  same  docket  number.    Hereinafter,  the  case  will  be  referred  \o  as-"R-TC  v.  Frost  &  Co." 
The^Rose  Law  Firm  did  not  enter  the  case  'intil  after  the  Federal  Savings  &  Loan  Insurance 
Corporation  was  appointed  conservator  for  Madison  Guaranty  on  or  about  February  28,  1989. 
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Report  on  the  Investigation  of  Madison  Guaranty  Savingc  &  Loan  and  Related 
Entities  (December  28,  1995). 

'^---___  Approximately  45  peopLeJiave  been  deposed.  interviewecLQj^served  with 
interrogatories  in  connection  with  the  Madison  Guaranty  investigation.    Of 
these,  approximately  a  dozen  prcviceu  .r.rormation  relevant  lo  the  Rose  Law 
Firm.    The  interviews  of  Clark,  Cuffman.  Denton,  Dover,  Hawkins,  Hubbeli, 
Raglin,  Selig.  Strayhorn  Thomas.  Thrash  and  Ward  and  the  interrogatory 

•  answers  of  President  and  Mrs.  Clinton  are  cited  in  this  report.''    In  addition,  this 
report  makes  extensive  reference  to  volume  III  of  the  Report  of  Investigation 
dated  August  3,  1995  prepared  by  the  RTC's  Office  of  Inspector  General  and 
the  14  bound  volumes  of  exhibits  thereto,  which  include  sworn  statements  and 
notes  of  interviews  of  a  number  of  additional  witnesses. 

B.         Issues  examined. 

initially,  this  part  of  the  investigation  focused  on  work  that  the  Rose  Law 
Firm  perfonned  before  Madison  Guaranty's  failure.   There  were  several  reasons 
for  this.    First,  such  work  was  morejikely  to  have  caused  a  loss  for  which  the 
RT€-€-euld  sock  to  recover  in-lit*gation.— Se€ond,-the-RTG^-Otfiee-of  Inspector 
General  already  was  investigating  the  Rose  Law  Firm's  alleged  conflicts  of 
interest  and  overbilling  in  connection  with  worK  for  Madison  Guaranty  after  its 
failure.^   Therefore,  the  initial  focus  was  on  the  Rose  Law  Firm's  work  for 
jyla4ison  Gaarafrty  befere-Madtsen  Gtiarantywenftnto  conservatorship  on  or 
'about  February  28,  1989.   This  report  covers  that  work.^ 

The  Rose  Law  Firm's  work  for  Madison  Guaranty  pnmarily  concerned 
two  matters:   The  first  matter  was  securities  law  work  undertaken  in  1985  and 
1986,  as  part  of  an  effort  to  buy  a  brokerage  firm  and  a  related  effort  to 
recapitalize  Madison  Guaranty  by  issuing  preferred  stoc>c,-n€uther  of  which 
came  to  fruition.   The  second  matter  was  real  estate  work^undertaken  in  1985 
andH986  pertaining  to  the  acqu      on  rnd  development  of  ttie- "Castle  Grande" 
projecf,'^  real  estate  project  owned  by  Madison  Guaranty's  subsrdiary,  Madison 
Finariaal  Corporation,  and  acquired  in  September-October  1985  from  the 
Industnal  Development  Corporation  of  Little  Rock,  or  I.D.C. 


4  Of  these  people,  Mrs.  Clinton  and  Messrs.  Webster  Hubbell,  R.  Davis  .Thomas.  Jr.  and 
Thomas  P.  Thrash  worked  at  the  Rose  Law  Firm  as  lawyers.  -' 

5  See  generally  Adair  v.  Rose  Law  Firm,  867  F.  Supp.  1111  (D.D.C.  1994). 

6  Later,  PM&S  was  asked  to  review  the  IG  Report  and  the  Rose  Law  Firrts  files  on  fITC 
V.  Frost  &  Co.  with  a  view  toward  determining  whether  the-RTC  might  have  a  cost-ettective 

-cJaim  against  the  Rose  Law  Firm  based  on  its  handling  of  that  litigation.   The  results  of  that  part 
of  tne  investigation  are  covered  in  a  separate  ;=port. 
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Also  examined  was  the  other  work  perfonnea  for  Madison  Guarantyr  As 
of  January  1986.  there  were  five  projects,  each  billed  separately.    Matter  1  was 
the  stock  offering  described  above.    Matter  2  was  labeled  "limited  partnership." 
Matter  3  concemea  a  loan  in  Colorado.    Matter  4  was  labeled  "generaf  and 
seems  to  have  covered  miscellaneous  corporate  advice.    Finally,  matter  5, 
labeled  "l.D.C,"  concerned  the  Castle  Grande  project. 

..__.  Before  its  work  for  Madison  Guaranty^llie_Bos£.Law_EinTi.erovided 
sen/ices  to  Madison  Bank  &  Trust  Company,  a  state-chartered  bank  controlled 
by  the  McDougals.    After  its  work  for  Madison  Guaranty,  the  Rose  Law  Firm 
provided  services  to  the  Clintons:  in  connection  with  their  investment  in 
Whitewater.    The  investigation  looked  briefly  at  each  but  found  nothing  thaf 
warranted  further  investigation.    The  Rose  Law  Firm's  work  in  connection  with 
Whitewater  is  described  in  another  report.    It  consisted  of  buying  back  one  lot 
out  of  a  Mississippi  bankruptcy  case,  repossessing  certain  other  lots  on  which 
payments  were  delinquent,  attempting  to  remedy  certain  corporate  and  tax 
matters  as  to  which  Whitewater  was  delinquent  and  documenting  the 
transaction  by  which  tne  Clintons  sold  their  remaining  interest  in  Whitewater  to 
Jim  McDougal  in  December  1992." 


III.         APPLICABLE  LEGAL  STANDARDS. 

.^ — Gefi§fess  ostabtisfied-the-BT&-to  contamr-rBanage.  and  resolve  failed 
savings  associations."®   Congress  gave  the  RTC  the  statutory  duty  of 
"maximiz[ing]  the  net  present  value  return  from  the  sale  or  other  disposition  of 

institutions  ...  or  the  assets  of  such  institutions  .  .  .  [and]  minimi2(ing]  the 

amount  of  any  loss  realized  in  the  resolution  of  cases  .  .  .  ."^   The  RTC  fulfills 
this  responsibility  in  part  by  bnnging  civil  actions  in  appropnate  cases  to  recover 
damages. '°   Such  cases  are  brought,  however,  only  if  threre  is  reason  to 
believe  that  the  litigation  will  add  to  the  value  of  the  savings  association's  estate 
^ndthus  minimize  the  losses  caused  by  its  failure.    If  there  is^ao  reason  to 
believe" that  litigation  will  result  in  a  net  recovery,  then  there  is  no  statutory 
basis  "to  file  a  case. 


7  See  pages  133-38  of  the  repon  entitlea  Madison  Guaranty  Savings  &  Loan  and 
Whitewater  Development  Company.  Inc..  A  Preliminary  Report  to  the  Resolution  Trust 
Corporation  (Apr.  24,  1995)  (hereinatter,  "Preliminary  Report"). 

8  Section  101(7)  of  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement. Act  of 
1989  ("FIRREA").  Public  Law  No,  101-73,  103  Stat.  364 

9  12  U.S. C  §  144ia(b)(3)(C).  as  amended  by  FIRREA  §501. 

10  12  U.S.C.  §§  1821(d)(2),  (k),  (I),  as  amended  by  FIRREA  §  212. 
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This  statutory  mandate  requires  the  determination  of  whether  the  Rose 
Law  Firm  part  of  the  investigation  has  revealed  potential  claims  that  can  be 
litigated  in  a  cost-effective  manner.    Put  another  way,  the  issue  is  whethe' 
-clainis_ca_rT_be _st ated  that  have  an  expected  value  g reater  tha n_t h e^e xp ect e d 
cost  of  litigating  them. 

The  scope  of  this  part  of  the  investigation  also  is  defined  by  the 
aQniicahle  federal  statute  of  limitations,  which  encompasses  clairns^for  fraud  or 
Intentional  misconduct.    This  statute  of  limitations  applies  to  claims 

arising  from  fraud,  intentional  misconduct  resulting  in  unjust 
enrichment,  or  intentional  misconduct  resulting  in  substantial  loss 
to  the  institution  ....'' 

Thus,  for  the  RTC  to  have  a  civil  claim,  there  must  be  proof  of  fraud  or 
intentional  misconduct,  and  there  must  be  proof  that  Madison  Guaranty  (and 
ultimately  the  RTC,  or  the  deposit  insurance  fund)  suffered  a  loss  from  culpable 
transactions.    In  addition,  to  warrant  the  institution  of  legal  proceedings  by  the 
RTC.  culpability,  damages  and  the  potential  defendants'  assets  must  all  be 
"sPtJstQntial  enough  to  make-the4itigatioft-60st-effe6t4veT 


IV.        RESULTS  OF  THE  INVESTIGATION. 

Bearing  in  mind  these  legal  standards  and  the  scope  of  this  part  of  the 
investigation,  the  record  does  not  establish  that  the  Rose  Law  Firm's  work  for 
Madison  Guaranty  involved  misconduct  warranting  the  institution  of  legal 
proceedings  against  it  by  the  RTC. 


V.         FACTS. 

"The  Rose  Law  Firm's  principal  work  for  Madison  Guaranty  took  place 
between  May  1985  and  July  1986.  The  work  ceased  altogether  in  the  third 
quarter  of  1987.*'^   Before  May  1985,  the  Rose  Law  Firm  undertook  one 


11  12  U.S.C.  §  i441a(b)(14)(ii).  as  last  modified  on  February  12,  1994  by  Public  Law  103- 
211,  Title  IV,  §  406.  108  Stat.  41    The  alternate  three-year  statute,  12  U.S.C.  §  1821(d)(14). 
expired  on  or  about  February  28,  1992  because  Madison  Guaranty  had  been  placed  into  a 
conservatorship  on  or  about  February  28,  1989.    ._  - 

12  RLF2  03030-31;  IG  Ex.  111-78.   This  is  a  "recap"  of  tees  charged  Madison  Guaranty. 
The  Rose  Law  Firm  prepared  the  recap  in  approximately  December  1993.    It  worked  from  "fee 
credit  reports '  because  no  invoices  could  be  located.    Letter  from  Alden  L.  Atkins  to  Bruce  A. 

-fncsor.-  dated  Oct.  31.  1995.  at  5-6;  letter  from  Alden  L   Atkins  to  Bruce  A.  Encson.  dated 

(continued...) 

12123240  Anomey-Client  Pnvilege 

Pnvileged  and  Conddennal  -4-  Attorneys  Work  Product 


1362 

assignment  for  Madison  Bank  &  Trust  Company,  which  the  McDougals  also 
controllea. 

Ai_ The  Rose  Law  Firm's  work  for  Madison  Bank.&_Trust 

Company. 

In  the  garly  1980s,  the  Rose  Law  Firm  represented  Madison  Bank  & 
TruslX-ompany  in  a  lawsuit  brought  by -another  bank^'i_Vjncent_W.  Foster,  Jr. 
"and  several  other  attorneys  handled  the  case.'"   It  was  litigated  ail  the  way  to 
the  Arkansas  Supreme  Court,  where  Madison  Bank  lost,  two  justices  dissenting. 
At  issue  was  a  covenant  not  to  compete  contained  in  the  purchase  agreement 
by  which  McDougal  and  others  had  purchased  Madison  Bank.   The  coveriant 
barred  Madison  Bank  from  operaiting 

a  branch  bank  or  a  teller's  window  in  the  Cities  of  Huntsville  and 
Hindsville,  the  Town  or  Community  of  Marble,  Madison  County, 
Arkansas,  and  otherwise  within  a  ten  (10)  mile  radius  of  Huntsville, 
Madison  County,  Arkansas  .  .  . 

tSri-G-yeaFSr^— Approximately-  three  me>f=^t^s-after--the-purehase7-McOougal 
sought  to  move  Madison  Bank's  main  branch  to  Huntsville.   The  sellers  sued  to 
enforce  the  covenant.   They  prevailed  both  in  the  Chancery  Court  and  on 
appeal. 


Mrs.  Clinton  says  she  did  not  work  on  the  case,  but  in  1982  or  1983  she 
played  some  role  with  respect  to  attempting  to  get  Madison  Bank  to  pay  the 
Rose  Law  Firm's  bill  for  the  litigation.'^   As  she  explains  it,  _ 


12(.., continued)  -  \.^ 

Dec.  ^a,  1935;  RICI 20795-826  ("fee  credit  rtports"  from  which  the  "recap"  was  prepared). 

~^ecatise  of  gaps  and  inconsistencies  m  the  documentation,  there  is  no  definitive  proof 
of  the  total  tees  charged  Madison  Guaranty  by  the  Rose  Law  Firm.    It  appears,  however,  that 
the  total  was^ approximately  S25.000.   Madison  Guaranty  paid  the  Rose  Law  Firm'  $2,000  a 
month  for  15  months,  or  S30.000.    In  July  1986.  Mrs.  Clinton  returned  54,622.53  of  that  total  to 
Madison  Guaranty.    RLF2  03062-63.   The  retainer  of  530,000  minus  the  refund  of  54,622.53 
leaves  a  difference  of  $25,377.47. 

13  Madison  Bank  &  Tmst  v.  First  Nat.  Bank  of  Huntsville.  276  Ark.  405,  635  S.W.2d  268 
(1982). 

14  ;      IG  Ex.  111-69,  at  6 

15  635  S.W. 2d  at  269,  quoting  from  the  purchase  agreement. 

16  Id.  at  269;  RTCKC33708-09. 
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The  Rose  Law  Firm  had  first  represented  Jim  McDougal  in  ~' 
about  1981  with  resper;t  to  litigation  arising  out  of  his  purchase  of 
the  Bank  of  Kingston.    I  did  not  work  on  the  1981  matter,  but  I 

^~ rpr;a||  th?t  Jim  Hit;piitpfi  thp  amount  nf  his  final  hill  and  rp.hi^f^'^n 

pay  the  entire  amount  requested.'^ 

Other  evidence  is  consistent  with  this  explanation.   The  one  invoice  located!  is 
d^tad  December  23,  1981,  but  it  covers-services  "subsequeQt4o-cmr  billing  i 
dated  December  23,  1981  through  May  15,  1982,"  and  the  listed  disbursements 
go  through  July  31,  1982.    C.  J.  Giroir,  Jr.  of  the  Rose  Law  Firm  sent  the 
invoice  to  Jim  fvlcDougal  on  October  TO,  1983.    Implicit  if  not  explicit  in  the_ 
cover  letter  is  that  Mrs.  Clinton  attempted  to  get  McDougal  to  pay  the  bill  but 
was  not  entirely  successful.^*  The  Cliritons'  lawyer,  David  E.  Kendall,  has 
confirmed  that  Mrs.  Clinton  participated  in  a  minor  way  in  attempting  to 
persuade  Madison  Bank  to  pay  this  receivable.    Kendall  also  confirmed  that 
Madison  Bank  and  McDougal  did  not  pay  the  Rose  Law  Firm's  bills  in  full_at  this 
time,  although  (as  described  below)  the  matter  was  rectified  in  1985.'^ 

y^^  Apart  from  this  case,  no  evidence  has  been  located  suggesting  that  the 

RSSe  Law  Finn  represented-other  McDoogaf'Con1rotted-errtTtTes-arTtiri985,  when 
it  started  to  represent  Madison  Guaranty.^"   In  1984  and  1985,  the  Rose  Law 
Firm  represented  parties  that  arguably  had  interests  adverse  to  Madison 
Guaranty. ^^ 


"\ 


17  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 

Interrogatory  No.  17(a),  at  34     Madison  Bank  &  Trust  Company  was  formerly  known  as-Bank 
of  Kingston. 

\     18  RTCKC33708-09;  RTCKC40640-41;  RTCKC42763-64.~The-invoice  came  from 

''Madison  Guaranty's  files.   As  discussed  in  funher  detail  belowrtlTe-Bose  Law^Firm  itself  does 
noKjave  McDougal-  or  Madison  Guaranty-related  invoices  this  old.   Other  documents 
pertiiihKig  to  the  Madison  Bank  case  include  RIC107089  through  RIC1075^  \ 

X  ^\ 

19  i      Memorandum  of  telephone  conversation  with  David  E.  Kendall,  July  25.  1995:  letter 

from  KendaU  to  Bwjce  A.  Encson  dated  July  27,  1995,  at  1-2. 

20  In  May  1984,  Les  R.  Baledge  of  the  Rose  Law  Firm  wrote  a  letter  on  Rose  Law  Firm 
stationery  attempting  lo  interest  the  Vice  President  for  Finance  of  Arkansas  College  in  an 
"investment  opportunity.^  The  opportunity  was  Campobello,  a  real  estate  development  project 
lateq  financed  by  Madison  Guaranty  through  its  subsidiary  Madison  FinanciaL'''^Campobello  is 
described  as  4,000  acres  that  "(a]  friend  of  mine,  Chris  V.  Wade"  has  purchased.   There  is  no 
mention  of  Madison  Financial  or  Madison  Guaranty;  .RTCKC42779.-^' 

21  The  Rose  Law  Firm  represented  people  named  Kaufman  and  Gordon,  to  whom  one 
Bobby  Bratton  owed  money  on  a  failed  rea  estate  deal.    Madison  Guaranty  also  loaned  Bratton 
money  and  apparently  took  a  second  position  behind  Kaufman,  and  Gordon.' 'Bratton  filed  for 
relief  under  Chapter  1 1  (later  converted  to  Chanter  7V    In  re  Bobby  and  Leyon  Bratton.  No.  HA- 

""--^    ^  •      (continued...) 
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B.        The  Rose  Law  Firm's  efforts  to  help  Madison  Guaranty 
obtain  permission  to  operate  a  brokerage  firm  and 
issue  preferred  stock. 


In  1985  and  early  19S6,  the  Rose  Law  Firm  represented  Madison 
Guaranty  in  an  effort  to  obtain  permission  from  Arkansas  regulators  to  issue 
preferred  stock  and  to  operate  a  secuniies  brokerage  firm.    The  regulators 
ultjmateiy-^pproved  the  appJicat4cn  to  engage-irubroke''age-seAaces_pn 
/'condition  that  Madison  Guaranty  increase  its  net  wonh  to  meet  the  FHLBB's 
minimum  net  worth  requirement.    Madison  Guaranty  proposed  to  do  this  by 
issuing  a  new  class  of  preferred  stock,  but  that  never  happened. 

The  following  is  a  chronological  summary  of  the  Rose  Law  Firm's  work, 
as  gleaned  from  its  records  and  other  sources: 

In  the  spring  of  1985.  Madison  Guaranty  became  interested  in  issuing 
preferred  stock. ^   On  April  3,  1985,  Davis  Fitzhugh,  a  Madison  Guaranty 
employee,  contacted  the  Arkansas  Securities  Department  to  ask  for  the  forms 
\needed  to  do  this.^^  A  Securities  Department  employee,  Charles  Handiey. 
iodkBd  at  the  stdtdtes-and^teiephoned  Fitzhugh  to  say^hahhe-thooght  a  savings 
and  loan  could  only  issue  common  stock  and  not  preferred  stock.    Fitzhugh 
replied  that  he  understood  some  other  state-chartered  savings  and  loans  had 
issued  preferred  stock.    Handiey  said  he  thought  that  was  not  the  case,  but  he 
i&wted  Fitzhugh  to  submrtan  opinion-  orr  the -subject  frorrr  Madtsofv-Guaranty's 
attorneys.^"    Fitzhugh  then  undertook  a  little  legal  research  on  his  own  and 
reported  his  findings  to  John  Latham,  Madison  Guaranty's  president,  in  a 
memorandum  dated  April  16,  1985.^^  


^^21  (...continued)  '      --  .. 

o^-47F  {Bankr.  E.  D.  Ark.).    Steve  Cuftmar.  represented  Madison^Guaranty. --The  Kaufmans 
and^the  Gordons  and  Madison  Guaranty  were  creditors,  ana  jointly  sougTU  relief  from  the 
automatic  stay.    It  is  not  clear  that  their  interests  were  adverse.    No  evidence  has  been  located 
that  ttjis  potential  conflict  (if  it  be  that)  was  disclosed  to  or  waived  by  Madison  Guaranty  when 
the  Rose  Law" Firm  started  representing  it  in  1985,  in  the  midst  of  the  Bratton  case. 

22  No  contemporaneous  document  explains  the  source  of  Madison  Guaranty's  interest  m 
issuing  preferred  stock.   Charles  Handiey,  an  employee  of  the  Arkansas  Secunties  Department, 
stated  in  1994  that  the  idea  "was  in  response  to  a  request  from  the  Arkansas  Securities 
Depanment  for  MADISON  GUARANTY  to  develop  a  plan  to  raise  capital."    IG  Ex.  111-24,  at  1. 
The  Commissioner  of  the  Arkansas  Secunties  Department,  Beverly  Bassett,  atlnbuted  the 
directive  to  raise  capital  to  the  federal  Home  Loan  Bank  Board.    IG  Ex.  111-25,  at  1. 

23  RLF2  03746-48.   The  Arkansas  Savings  and  Loan  Supervisory  Board  was  part  of  the 
Arkansas  Securities  Department. 

24  RLF2  03747. 

25  "       RLF2  03730-32. 
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At  this  point,  Madison  Guaranty  decided  to  retain  the  Rose  Law  Firm  in 
connection  with  this  matter."*   No  engagement  letter  or  other  document 
memonalizing  the  engagement  has  been  located, ^^  but  Mrs.  Clinton  has 
e-x-plainecLthe  engagement: .  

To  the  best  of  my  recollection,  the  presider.;  of  Madison 
Guaranty,  John  Latham,  who  Was  a  friend  of  an  associate  at  the 

_. Rose-Law  Ban,  Richard-Massey.-becarae- interested- in-having 

Madison  Guaranty  issue  some  kind  of  preferred  stock  to  raise 
capital.    Latham  had  spoken  to  Massey  about  doing  the  related 
legal  work.    In  the  spring  of  1 985,  Massey  came  to  see  me 
because  he  had  learned  that  certain  lawyers  at  the  law  firm  were 
opposed  to  doing  any  more  work  for  Jim  McOougal  or  any  of  his 
companies  until  he  paid  his  bill  and  then  only  if  Madison  Guaranty 
agreed  to  prepay  a  certain  sum  to  the  firm  once  a  month  to  cover 

fees  and  expenses.    Under  such  an  arrangement,  the  firm  could      

be  assured  that  Madison  Guaranty  was  staying  current  with  regard 
to  paying  for  the  new  work  that  the  firm  might  do  for  it. 


hbeiieve  Massey^-approached  me-about-presentrng^ttTTS 

proposal  to  Jim  McDougal  because  he  was  aware  that  I  knew  him. 
I  agreed  to  go  see  McDougal.    I  visited  him  at  his  office  on 
April  23,  1985.  and  told  him  that  I  understood  Latham  wanted 

— Massey-tcrdo-some-work^for-MadisorrScrarantyrbat  that  our  firm 
would  not  let  Massey  proceed  until  the  previous  bill  was  paid  and 
some  kind  of  prepayment  arrangement  was  worked  out  for  new 
work  the  firm  might  do.   As  I  recall,  McDougal  agreed  that  Massey 
could  proceed  with  the  work  and  informed  me  he  would  arrange  to 


26  IG  Ex^  111-28,  at  4.  It  is  not  clear  why  Madison  Guaranty  retained  the  Rose  Law  Firm 
rather  than  its  regular  outside  counsel,  the  law  firm  then  known  as  Mitchell,  Williams,  Selig, 
JacKson  &  Tucker.  The  Mitchell.  Williams  firm  had  opened  tile  no  5615-9.  entitled  "Madison 
Guaranty  -  Sale  of  Stock,"  on  Feoruary  6,  1985.  It  also  had  opened  file  no.  5615-10.  entitled 
"Madison  Guaranty  -  Broker-Dealer,"  on  March  27,  1985.  Both  files  are  essentially  empty.  It 
does  not  appear  that  the  Mitchell,  Williams  firm  did  much  of  substance  with  respect  to  either  of 
these  matters.   Billings  for  matters  5&t5-9  and  5615-10  totaled  Si 55.35. 

^^^^,  ./'  / 

27  Mrs.  Clinton  does  not  know  whether  theire  was  an  engagemenfletter    Interrogator/ 
Responses  of  Hillary  Rodham  Clinton, "May  24,  1995,  answer  to  Interrogatory  No.  17(g)|3), 

at  37.   At  the  time,  the  Rose  Law  Firm  had  no  policy  regarding  engagement  or  retention  letters, 
and  the  Firm  is  unaware  of  any  retention  lette.  for  Madison  Guaranty.    ._ett-r  fronr  Alden  L. 
Atkins-to  Bruce  A.  Encson,  Oct.  31,  1995,  at  6.   As  descnbed.belpvy^Mrs.  Ctmton  later  wrote  a 
"~Setter  memonalizing  the  retainer  arrangement  apoarently  entered  into  at  this  time,  but 
Mrs. "Clinton's  letter  is  dated  July  1986. 
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pay  the  past  due  bill.    McDougal  also  indicated  that  he  was 
agreeable  to  some  kind  of  prepayment  arrangement."® 

"■^■^ As-oLApal_19a5_Massey.had_beeQ_aJavvyer_approxim.ateLy-  eight 

months.'®   He  had,  however,  lectured  on  secunties  law  at  the  University  of 
Ar*<'ansas  at  Little  Rock,  and  John  Latham  had  attended  that  class. "'°   Massey 
does  not  have  a  clear  recollection  of  how  the  matter  came  to  the  Rose  Law 
F[rnx-otfaeji-tban-tbat  he  had  answered^aruimher  of  securities  questions  posed 
by  Latham  and  by  Patricia  Heritage,  amd  had  encouraged  them  to  retain  the 
Rose  Law  Firm.^' 

Latham  says  that  retaining  the  Rose  Law  Firm  was  Jim  McDougal's  idea: 

"McDOUGAL  had  fnends  over  there,  he  suggested  we  use  them." 
LATHAM  said  when  asked  who  the  friends  were  that  it  was 
HILU\RY  RODHAM  CLINTON  and  others. ^^ 

Latham  also  said,  however,  that  "MASSEY  worked  on  the  matter  because  he 
[Latham]  had  specifically  asked  for  him  to  do  so.'~-    In  any  event,  Madison 
Guararrty43egan-^dvancfng-S2;OG0  a  morrth-to-the-Rose-taw-FtmiT^*' 

On  Apnl  30,  1985,  the  Rose  Law  Firm  wrote  to  the  Arkansas  Securities 
Department  in  support  of  a  proposal  by  Madison  Guaranty  to  issue  a  class  of 
^R-vottng-preferretj-stock:^— The-Rose  Law-FtrnVs-tetteropined-thatan 


28  Interrogatory  ResDonses  of  Hillary  Rodham  Clinton,  May  24.  1995.  answer  to 
Interrogatory  No.  17(a),  at  34-35.    See  also  IG  Ex.  111-69,  at  6.   The  Clintons'  lawyer.  David  E. 
Kendall,  has  confirmed  that  the  "past  due'  matter  was  the  Madison  Bank  litigation  from 
1981-82,  descnbed  above.    Memorandum  of  telephone  conversation  with  David  E.  Kendall,  July 

~^25,  1995,  at  1-2.  ^-^ ...        '      ..^ 

29  ~^\IG  Ex.  111-28.  at  1. 

30  '^Id.  at  3. 

31  Id.  at  3-4. 

32  IG  Ex.  111-29,  at  1.      . 

33  Id. 

34  See  RLF2  03062-63  'a'though  this  is  not  contemporaneousV;  .Strayhorn  Interview  at  41- 
42;  RTCKC41082-41103.  42797-99,  42864  (checks  for  September  through  November  1985  and 
January  through  May  1986). 

35  .   ASD1212-13;  DKRT1 1000701-02;  IG  Ex.  III-1.   Massey_says_he  wrote  the  letter. 
IG  Ex.  ITt-28,  at  4.   The  letter  was  signed  "Pose  Law  Firm"  because  it  was  a  legal  opinion. 

-  .       _  (continued...) 
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Arkansas  chartered  savings  and  loan  may,  under  Arkansas  law,  issue  preferred 
stock. 

Ihe-BoseLaw-Einius.letteL  first.  \wenLLa-Charles-Handlev;  wno  continued 

to  be  of  the  opinion  that  a  savings  and  loan  could  not  issue  preferred  stock. 
On  May  6,  1985,  Handley  sent  the  letter  to  the  Arkansas  Securities 
Commissioner.  Beverly  Bassert.'*  along  with  the  suggestion  that  one  of  the 
Department's- attorneys  look- irito- the  matter, --Son:;eooe  wtthm-tbe-., , 
Department  disagreed  with  Handley's  analysis  and  raised  another  issi^e-- 
whether  the  stock  could  be  non-voting,  as  had  been  suggested."'®    It  was 
suggested  that  one  of  the  Department's  attorneys  "research  ana  draft  response 
to  Hillary. "^^ 

In  a  letter  dated  May  14,  1985,  Bassett  replied  to  the  Rose  Law  Firm's 
Apnl  30,  1985  letter.    Bassett  concurred  with  the  Rose  Law  Firm's  opinion  that 
a  savings  and  loan  could  issue  non-votinq  preferred  stock. ^'^  _ 


35(... continued) 

'kt7~aL5^_The  last  sentence  invited  3assett  to  call  Hillary  Rodham  Clinton  or  Rjchara  Massey 
with  any  questions.   .'According  to  Mrs.  Clinton,  Massey  drafted  this  letter  he  was  a  secunties 
lawyer,  whereas  she  was  not.    Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answers  to  interrogatones  Nos.  I7(k),  at  40-'i2,  17(b),  at  35.  and  17(1),  at  -13. 

36^ — Msr  Basses  (now- Beveriy  Sassen  S€na#ef)-sefve4-as- Arkansas- Securities 
Commissioner  *rom  Januan/  1985  to  Januan/  1991.    IG  Ex.  111-25.  at  1.    Her  duties  included 
service  as  the  Arkansas  Savings  &  Loan  Supervisor.   She  was  appointed  to  her  post  by 
Governor  Clinton.    Id.   While  a  law  student,  she  had  worked  "full  time  for  a  year  for  Bill  Clinton 
when  he  was  serving  as  Attorney  General."   IG  Ex.  111-25,  at  7.    Before  assuming  office,  she 
had  practiced  with  Jim  Guy  Tucker's  firm.    IG  Ex.  111-25,  at  1,  6.    There  she  did  some  work  for 
Madison  Guaranty  m  connection  with  its  Campobello  and  Maple  Creek  Farms  projects. 
RTCKC301 35-39.    She  now  practices  law  with  vV right,  Lindsey  &~Jennmgs  in  Fayetteville. 
^3  Ex.  111-25,  at  1.  -    ^        "~~\ 

37  ~    ASD1210.  ASD1216;  IG  Ex.  111-^. 

38  ASD1209;  IG  Ex.  III-3.   The  author  of  this  note  may  have  been  Nancy  Jones  (who  is  a 
CPA).    IG  Ex.  111-26.    See  a/so  ASD1 210;  ASD1 373.    Charles  Handley  confirmed  this.    IG  Ex. 
111-24,,  at  2.   A  staff  attorney  who  lookea  at  the  issue  says  he  disagreed  with  the  position 
advocated  by  the  Rose  Law  Firm,  but  Bassett  d.sagreed  with  him.  and  he  had  nothing  further  to 
do  with  the  matter.    IG  Ex.  llt-27,  at  1. 

39  ASD1209. 

40  ,      RLF2  00015,  RTCKC2673^:  A3D1211;  IG  Ex.  III-4    The  salutation  of  >he  letter  was 
""Dear  Hillary."   This  has  been  noted  m  the  press  as  evidence  of  a  personal  relationship/ 
between  Mrs.  Clinton  and  Bassett.   As  noted  above.  Governor  Clinton  had  appointed  Bassett  to 
her  office  but  the  evidence  does  not  suggest  that  the  Clintons  and  Bassett  were-other  than 
business  acquaintances.    Bassett  says.  "Although  I  knew  Hillary.  Clinton,  and  we  were  cordial 

-  with^ne  another,  we  are  not  personal  fnends.'"   IG  Ex.  lli-25.  at  2     See  also  IG  Ex.  111-28.  at  5- 

(contmued...) 
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The  same  aay,  May  14,  1985,  Richard  Massey  sent  an  application  to  the 
Arkansas  Savings  Si  Loan  Supervisory  Board  on  behalf  of  Madison  Guaranty  for 
permission  to  offer  brokerage  sen/ices  through  a  second-tier  service 
' copporatiocLiL-lt-jS-AQt  entirely  clear.whaLcQDnei:tioD^if.  any.  this_applrcation 
had  with  the  proposal  to  offer  preferred  stock. '^   As  shall  be  described  below, 
however,  the  two  were  later  linked  when,  in  August  and  September  1985,  the 
Securities  Department  conditicned  approval  of  the  brokerage  application  on  an 

ingrease  in  MadisocuGuaranty's-  net  worth Madison_Guaranty  proposed  to 

increase  its  net  worth  by  issuing  the  preferred  stock. 

On  May  22.  1985,  Charles  Handley  advised  Beverly  Bassett  that 
Madison  Guaranty's  application  contained  a  number  of  flaws,  both  technical  and 
substantive."'^   The  pnncipal  substantive  problem  was  Madison  Guaranty's 
failure  to  meet  the  FHLBB's  minimum  net  worth  requirement.    In  addition,  the 
memorandum  noted  that  the  application  should  advise  the  Supervisory  Board  of 


40(...continuea) 
6. 

On  May  23,  1985.  Mrs.  Clinton  sent  McDougal  a  cooy  of  Bassetl's  letter.    Mrs.  Clinton  s 
le.ttei-coockKJes;— ^W&-apo^ctate  ttae  opportuni:y4o-wcrJc-for-you  and  iock  'crwar_djo  continuing 
success  m  resolving  whatever  questions  anse  as  you  pursue  your  plan  for  growtti."'  RLF2 
03581-82.   On  Bassett's  letter,  McDougal  penned  a  note  to  John  Latham:   "Be  sure  we  keep 
their  S2.000  a  month  retainer  paid.   Jim.'    RTCKC26734-35,  RTCKC39623-24:  IG  Ex.  111-5, 
at  2.  _ 

Also  dated  May  23,  1985,  McDougal  aoparently  prepared  a  letter  to  Mrs.  Clinton,  whicn 
read  as  follows:    "Dear  Hillary:    If  Joe  Giroir  [a  partner  at  the  Rose-Law  Firm]  can  fit  it  into  his 
■^tjusy  schedule,  I  wouid  like  to  discuss  a  couple  of  banking  matt'ers-^with  him~which  might  be 
mutually  beneficial.    Thanks.    Sincerely.  Jim  McDougal."    RTCKC42759-. 

41  v,^    DKRT200358-69,  200273-200357;  RLF2  03677-88;  IG  Ex.  III-8.    At  the  time.  Madison 
Guaranty,  had-only  one  service  corporation,  Madison  Financial  Corporation. 

42  Mrs.  Cljnton  suggests  that  the  two  were  linked  m  the  sense  that  the  ourpose  of  the 
brokerage  firm  was  to  sell  the  preferred  stock.    Interrogatory  Responses  of  Hillary  Rodham 
Clinton,  May  24,  1995.,  answer  to  Interrogator/  No.  17(k),  at  40.    See  also  IG  Ex.  111-28,  at  6. 
That  may  have  been  one.  purpose,  but  the  application  suggests  that  McDougal  had  broader 
plans  for  the  brokerage.   ASOl 237-38.   So  too  does  a  handwntten  memorandum  from  Madison 
Guaranty's  files,  which  says  thaljhe  brokecage  will  be  used  to  sell  limited. partnership  interests 
in  a  real  estate  renc/aticn  proiect  at  12th  and  Mam  Streets.  Little  Rcck.'''PTCKC4i 275-76, 
See' also  IG  Ex.  111-10.  which  suggests  that  at  least  one  Madison  Guaranty  officer,  Sarah 
Hawkins,  was  unclear  on  the  business  purpose  ot  the  brokerage.  / 

43  \   DKRT200325-31;  RLF2  03583-84;  ASDI 41 5-40;  IG  Ex^  111-9    Although  this  document 
■  lakes  th&form  of  a  memorandum,  Massey  was  copied.    See  also  IG  Ex   111-28,  at  7.   This 

seems  to. have  been  the  custom. 
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the  identity  of  the  service  corporation  and  of  the  identity  of  the  brokerage  being 
acquired;  the  application  had  identified  neither." 

On.June_l7,- 1985^ Richard  Massey-ceplied  to  Handley's  .Tiemorandum 
and  enclosed  Madison  Guaranty's  amended  application  to  engage  in  brokerage 
services/'   The  amended  application  included  (as  Exhibit  A)  information  on 
the  brokerage  firm,  Thorpe  &  Company.""'   Listed  as  Thorpe  &  Company's 
CED-was-G^«§-Youfig,- Madison  Guaranty^Chief  Financial  Officer.''^' 
Massey's  cover  letter  and  Exhibit  A  also  stated  that  Madison  Financial  already 
had  acquired  100  percent  of  Thorpe  &  Company."*^ 

The  amended  application  included  some  unaudited  financial  statements 
(Exhibits  B  and  C)''^  and  a  set  of  calculations  of  Madison  Guaranty's  minimum 
net  worth  requirement  (Exhibit  D)/°   The  calculations  showed  a  net  worth 
deficiency,  as  of  March  31,  1985,  of  $410,436.''    To  meet  the  net  worth 
deficiency,  Massey  proposed  that  Madiison  Guaranty  issue  preferred  stock^^ 
engage  in  various  property  syndications,  reduce  operating  expenses  and 
engage  in  other  "prudent"  (but  unspecified)  activities  designed  to  increase 
Madison  Guaranty's  net  worth. '^ 


Handley  commented  on  the  amended  application  in  a  memorandum 
dated  June  18,  1985.    His  memorandum  noted  the  net  worth  deficiencv,  which 


44  RLF2  03584,  citing  12  C.F.fi.  §  563.13. 

45  RLF2  03590-03676;  ASD122C-1312;  RTCKC41 196-97;  IG  Ex.  111-11,    While  this  was 
going  on.  Massey  3lsc  was  ad\..sing  Maaison  Guaranty  personnel  (chiefly  Patricia  Heritage)  on 
the  legal  requirements  for  ottenng  preferred  stock.    IG  Ex.  III-7.  ~""  ■-  . 

\, 
46 'x     ASDl 245-85. 

47  -.^  ASQ^278,  ASDl 281;  Young  Interview,  Nov.  2,  1995,  at  5-6.  Immediarely  before 
becomirrg  president  of  Thorpe,  Young  had  spent  two  months  as  a  part-time  salesman  for 
Lasater  &  Comparvy.   ASDl 281. 

48  ASD1220.  ASD1278-79.   The  acquisition  had  taken  place  in  ApriM  985.   ASD1278. 
Massey  says  that  he  had  not  worked  on  the  acquisition.    IG  Ex.  111-28,  at  6. 

49  ASDl 286-ASDi 300.  Masseysays  he  obtained  these  financial  statements  from  Latham 
and  did  not  independently  reviewvthem  forsufficiency  or  accuracy;  he  merely  transmitted  them. 
IG  Ex.  111-28,  at  8. 

50  '      RLF2  03651-61;  DKRT200332-42;  ASDl  301 -11. 

51  DKRT200342;  ASD131 1  (subtracting  the  last  line  from  the  second-last  line). 

52  "     DKRT200271-72. 
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he  said  had  declined  to  $186,471  as  of  May  31,  1985."    It  expressed  doubt 
that  the  application  could  be  approved  until  Madison  Guaranty  met  its  minimum 
net  worth  requirement. ^■'   Noting  that  Madison  Financial  already  had 
ptjrehased-Thorpe-<S^Company,  it  asked,  for  contuTnatioa-oLthis  fact- and 
disclosure  of  the  purchase  pnce." 

In  a  letter  dated  July  10,  1985.  Massey  replied  to  Handley's 
rriemoranaum-ol-June- 18— 1985^''-*   He  Gor;ttFmed  that-Madison  FinaQcial  had 
'  purchased  100  percent  of  Thorpe  &  Company  for  56.000.''^   Massey  aTso 
enclosed  financial  infonmation  on  Madison  Financial."®   The  letter  concluded: 
"Should  you  have  any  questions,  please  call  Hiilar7  Rodham  Clinton  or  me 

In  a  memorandum  dated  July  17,  1985,  Charles  Handley  questioned 
certain  adjustments  to  Madison  Guaranty's  financial  statements  as  of 

December  31,  1984  made  by  Madison  Financial's  auditors,  Frost  &  

Company. °°   The  adjustments  had  decreased  net  income  and  retained 
earnings,  converting  net  income  of  $153,755  into  a  loss  of  $74,046  and 
^creasing  retained  eamings  of  $205,71 1  into  a  deficit  of  $257,852.'' 
HaTWeA/'y  concern  was  thatthese  adjustnT?nts  had  not  been  made'in  Madison 
Guaranty's  1985  filings  with  the  FHLBB.'^ 


53  This  IS  aoparently  a  reference  to  ASD1302,  wmch  so  states. 

54  ASD-:410-11;  RTCKC41209-10;  IG  Ex.  111-12.  ----^ 

55  •-,  ASD1411;  RTCKC41210.   The  memorandum  refers  to  "Thoroe"  as  Thome." 

56  -  RtF2  03518-46;  ASD1381-1409;  IG  Ex.  111-13. 

N 

57  ASD1382.   Tne  enclosed  StocK  Purchase  Agreement,  however,  lists  the  price  as 
55,000.   Greg  Young  signed  it  for  Madison  Financial.    ASD1400,  ASD1406,  ASD1409. 

58  Massey  says  that  Handley's  memcra'^'^um  raised  accounting  issues  beyond  Massey  s 
expertise.   He  left  the  response  to  these  issues  to  Latham.    IG  Ex.  111-28,  at  8.   Latham, 
however,  did  not  know  who  generatedjhe  financial  statements  in  question.    Ifi  Ex.  111-29,  al  2. 

59  [       DKRT2G0228-56,  200199-227:  RLF2  03518-46. 

60  ASD1 373-80;  RTCKC41 240-43:  IG  Ex.  111-14. 

61  ASD1377.  "  ....  '' 

62  ASDn373-74. 
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Massey  replied  in  a  letter  dated  July  25.  1985.  which  enclosed  letters 
from  Frost  i.  Company  and  from  Latham.'^   In  essence.  Massey  said  that  the 
auditor's  adjustments  were  needed  to  reconcile  the  FHLBB's  regulatory 
"^accounting  pnnciples  ("RAP")  to  Generally  Accepted  Accounting-Principles 
("GAAP")  for  purposes  of  the  audited  financial  statements  and  therefore  did  not 
need  to  be  made  in  the  FHLBB  reports,  which  at  the  time  used  RAP.®"*   The 
attachment  from  Frost  d  Company  simply  said  that  the  effect  of  the  adjustments 
onBAE-net  wonh. .was  to. increase  it  by- $101,754."^-  The  attactimenj  from 
Latham  went  into  much  more  detail,  purporting  to  explain  ail  the  adjus^ents, 
both  for  GAAP  purposes  and  for  RAP  purposes."®   The  last  of  the  five 
attachments  to  Latham's  letter  was  another  copy  of  a  chart  calculating  fvladison 
Guaranty's  net  worth  deficiency  as  of  March  31,  1985.    The  chart  showed  the 
deficiency  to  be  $410,436  after  making  these  adjustments.''' 

This  response  evidently  satisfied  Handley.°*    In  a  memorandum  dated 
July  27,  1985,  he  said  he  accepted  the  minimum  net  worth  calculations  but 
continued  to  believe  that  approval  of  the  broKerage  application  should  be 
conditioned  at  least  on  submission  of  a  plan  to  meet  the  net  worth  requirement 
"within  a  very  short  time."°^ 


On  August  27,  1985,  the  state  regulators  met  with  Massey  and  decided 
to  approve  the  application  to  engage  in  brokerage  services  on  condition  that 
Madison  Guaranty  develop  an  approved  plan  to  improve  its  net  worth,  so  as  to 
J:iofi§-rtself-trrto  compliance  with  the  FHLBB  regulation  by  the  end  of  the  year.'° 
'■  In  a  letter  dated  September  9,  1985,  Massey  proposed  to  do  this  by  offering 


\,    63  DKRT2001 48-71;  RLF2  03467-90;  IG  Exs.  111-15-17.    Massey-again  says  that  these 

accounting  issues  were  beyond  his  expenise.  so  he  left  them  to  tatham.    IG~Ex.  111-28.  at  9. 
Latham  claims  to  have  no  recollection  of  this.    iG  Ex.  111-29,  at  2. 
\ 

64  -^   AS01 349-50;  DKRT2001 48-49;  RLF2  03467-68. 

65  ASD,1351. 

66  ASD1 352-72. 

67  DKRT2001 53,  200190-98;  RLF2  03482-90;  ASD1 364-72. 

68  SeeIG  Ex.  111-25,  at  4,  '  y 

69  ASD1 347-48;  IG  Ex.  lli-18 

70  '      See  DKRT2001 72-73.    Mrs.  Clintor  :ays  she  did  not  attend  this  meeting  or  any  other 
meeting  with  the  Arkansas  Securities  Department  on  this  subiect.    Interrogatory  Responses  of 

■-Hillary  Radham  Clinton,  May  24,  1995,  answer  to  Interrogatory  No.  17{k),  at  41.   Bassett 
confffms-thisT   IG  Ex.  111-25,  at  3.    So  does  Massey     iG  Ex.  111-28,  at  9. 
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preferred  stock  and  engaging  in  property  syndications  while  reducing         — 
overhead.''   The  letter  suggests  that,  at  the  August  27  meeting,  the  parties 
agreed  that,  as  of  June  30.  1985.  Madison  Guaranty's  net  worth  deficiency  was 
$842J39.3Z!_J'hJS.  number.  .is_refle.cted  in^aletter  dated,  Septemtier  4,-^985  from 
Greg  Young  (as  CFO  of  Madison  Guaranty)  to  Handley,  which  attaches 
minimum  net  worth  calculations  as  of  June  30,  1985.'^   Madison  Guaranty's 
net  worth  had  continued  to  increase,  but  its  rapid  asset  growth  meant  that  its 
reqiiked-aet-warth  had  increased  fastet_l! ^ 

In  a  memorandum  dated  September  12,  1985.  Handley  noted  the  large 
increase  in  the  net  worth  deficiency  and  described  how  he  would  require  an 
opinion  of  counsel  that  the  proposed  preferred  stock  offenng  would  meet  all 
FHLBB  requirements  and  would  successfully  raise  the  needed  capital  within  the 
time  penod  contemplated.'^   Apparently  Handley's  view  did  not  prevail.    In  a 
letter  dated  October  17,  1985  from  Bassett  to  Massey,  approval  of  the 
brokerage  application  was  conditioned:  "upon  Madison's  meeting  the  Federal 
Home  Loan  Bank  Board's  minimum  net  worth  requirement  by  December  31, 
1985."    No  other  conditions  were  stated. ^^ 

"^  Fof-mueh-of-the-fest-of -1-985,  the-Flose-L-aw-Frfm-pfoeeedecfto  prepare 

the  papers  needed  to  offer  preferred  stock."   On  December  9,  1985,  the 
Securities  Department  asked  to  be  advised  of  Madison  Guaranty's  progress 


71  DKRT2001 72-73:  RLF2  03492-93:  IG  Ex.  111-19:  IG  Ex.  111-23.  at  10. 

72  DKRT200172:  RLF2  03492.    It  is  imolicit  but  not  explicit  that  the  regulators  agreed- to 
this  figure.    In  any  event,  the  figure  is  considerably  above  the  conceded  deficiency  as  of 
Inarch  31,  1985.  which  was  $410,436. 

^73  ASD1315-23.  ^~-~.„^^^    "'     --, 

\,  -  ^  ^. 

74  \  Compare  ASD131 1  (calculations  as  of  Mar.  31,  1985)  with  ASDI 323  (calculations  as  of 
JunSsSO,  1^85).    Madison  Guaranty's  assets  grew  from  S49  million  at  the  end  of  1984  to 
Sl09.7^Tnillio>vat  the  end  of  1985    The  FHLBB  later  deemed  this  growth  "excessive." 
Pfv1S047i;- 

75  ASDI 31 3-1 4:  IG  Ex.  111-21.   The  attachments  to  this  handwritten  memorandum  are 
ASDI  31 5-42.  ^ 

76  ASD1217:  IG  Ex.  I1N22.   This  letter  is  unsigned^ut  Bassett  confirms  its  substance.    IG 
Ex.  1:11-25,  at  3.   The  letter  is  n6t^mentione(i.in  Massey's  letter  of  OctoberJS",  1985  to  John/ 
Latham,  which  encloses  other  matenals  on  the  procosed  offenng  of  Dreferred  stock.    See- 
DKPrr200375-400.  / 

77  DKRT200375-4G0:  RLF2  03695-03720:  IG  Ex.  III-6;  IG  Ex.  111-28,  at  6.    At^adison 
Guaranty,  Latham  and  Young  continued  to  debate  the  relative  nientj  ofa-preferred  stock 
oftenng^and  a  subordinated  debenture  offennn.    RTCKC30143.    Massey  says  he  does  not 
recall  any  significant  worV  on  the  limited  partnership  proposal.    IG  Ex.  111-28,  at  10. 
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and  reminded  it  of  the  agreed-upon  December  31.  1985  deadline  to  meet  the 
FHLBB's  minimum  net  worth  requirement/^   The  Rose  Law  Firm's  response 
(if  any)  to  this  letter  has  not  been  located,  but  there  are  drafts  of  a  response 
af«i-oLa_letter  datedJDecember,  1 9.  1 985  from  MasseylQ  Latham-which 
suggest  that  the  preferred  stock  orfenng  had  been  delayed  and  that  Madison 
Guaranty  had  shifted  the  focus  of  its  capital-raising  effoni.  *c  property 
syndication  and  a  proposed  offenng  of  subordinated  debt."^ 


On  December  18,  1985,  the  day  before  the  letter  from  Massey  to^ 
Latham,  Latham  went  to  Dallas  to  meet  with  Rolf  Coburn.  Madison  Guaranty's 
Supen/isory  Agent  at  the  Federal  Home  Loan  Bank  of  Dallas.    Latham  was 
accompanied  not  by  anyone  from  the  Rose  Law  Firm  but  by  John  Selig  of  The 
Mitchell,  Williams  law  firm.^°   The  principal  topic  of  discussion  was  a  proposed 
merger  of  a  commonly  owned  state  bank  (Madison  Bank  &  Trust  Company, 
although  this  is  not  stated'^')  with  Madison  Guaranty.    The  FHLB-Dallas' 
memorandum  of  the  meeting  states  that  Madison  Guaranty  "currently  has  a_net 
worth  deficiency  of  approximately  $1,404,000  .  .  .  .""   After  explaining  why  a 
merger  would  not  be  attractive,  the  memorandum  then  discussed  Madison 
Guaranty's  net  worth  and  how  it  might  be  improved; 

The  association  is  presently  faced  with  a  significant  net 
worth  deficiency.    Mr.  Latham  informed  us  of  the  association's 
plans  to  suDmit  an  application  requesting  approval  to  issue 
,.^  - — apprcxtmateiy  S3,OO07O66-tn-suborarnated  caprtafnotes-purstiant 
to  [12  C.F.R.]  Section  563.8-1  for  inclusion  in  its  net  worth.   The 
Association  also  intends  to  submit  an  application  for  approval  to 
issue  preferred  stock,  approximately  30,000  shares.    Dave  Bradley 


78\      DKRT200374;  RLF2  03694;  ASD1862. 


79  ^  bkBT200371-73;  RLF2  03691-94.    On  December  2,  1985.  the  Mitchell.  Williams  firm 
opened  tte  file  5615-14,  entitled  "Madison  Guaranty  -  Subordinated  Debt."    In  January  1986, 
Maaison  Guaranty  signed  an  engagement  letter  retaining  Mitchell,  Williams  to  handle  the  public 
oftenng  of  such-  debt  for  a  flat  fee  of  $32,000  plus  disbursements.   The  firm  began  prepanng  an 
oftenng  circular.   Work  on  the  oflenng  continued  at  least  into  June  1966.    in  all,  the  work  filled 
files  )ust  under  three  inches  thick.   Latham  confirms  that  Mitchell,  Williams  rather  than  the  Rose 
Law  Firm  handled  the  subordinated  debt  proiect.  IG  Ex.  111-29,  at  1-2. 

80  I     ASD1852-53.  ^•.  "^-  y' 

81  According  to  minutes  of  Madison  Guaranty's  board  of  directors  dated  September  19. 
1985,1  such  a  merger  was  contemplated,  and  the  Mitchell,  Williams  firm  had  been  retained  to 
handlfe  the  matter.   The  merger  never  occurreo. 


~-82^^      A-SD1852.   Bassett  apparently  saw  this  memorandum,  although  she  placed  the  meeting 
in  Janaafy-.1986.    IG  Ex.  111-25,  at  4. 
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[another  Supervisory  Agent]  briefly  discussed  eligibility  require- 
ments for  subordinated  debt  and  preferred  stock  applications." 

~  ----       Five  days  latec-on.  December:  23^1985,  Latham  telephoned  or  visited  the 
Arkansas  Securities  Department,  apparently  without  counsel;  at  least  nobody 
eib?  is  mentioned  in  Charles  Handley's  extensive  notes  of  the  conversation. ^'^ 
Latham  told  Handley  that  Madison  Guaranty's  broker-dealer  application  was  not 
cpmpie4©v4hat-^4adison-G4laranty  would-showa-net  profi^fo^- 1-985  of  between 
"SSOO.OOO  and  Si  million,  that  in  light  of  this,  Madison  Guaranty  planned"  to  offer 
subordinated  debt  rather  than  preferred  stock,  that  Latham  had  met  with 
Super/isory  Agent  Cobum  at  the  FHLBB  in  Dallas  to  discuss  the  requirements 
for  a  debt  offering  and  that  Madison  Guaranty  would  be  approximately  Si 
million  short  of  its  net  worth  requirement  as  of  December  31,  1985.^^ 

The  two  men  apparently  disagreed  as  to  whether  Madison  Guaranty 
could  start  broker-dealer  operations  without  first  increasing  its  net  worth.    _ 
Handley  said  he  understood  that  Madison  Guaranty  had  to  meet  its  net  worth 
requirement  before  it  could  commence  broker-dealer  operations.    Latham  said 
this  was  not  his  understanding  but  nevertheless  he  would  agree  to  this 
ccDTTdttton:^^ " 

There  is  little  documentary  evidence  to  suggest  that  the  Rose  Law  Firm 
did  much  after  mid-December  1985  with  respect  to  the  proposed  stock  offering. 
The-Rose  LawFiir'n  no  longer  has  invoices  ttTTS~otctr^^TheTensrcne-set  of  five 
matter-level  invoices,  for  January  1986.    The  invoices  for  matters  1,  2  and  4 
read  as  follows:^® 


V    83  ASDl 852-53.  — -- -  .  ^ 

84^         RLF2  00016-22;  ASD1343-46:  IG  Ex.  111-23.    The  ASD  version  includes  a  note  on  a 
Post-it^"Jhat  reads:    ■'Charles-Good-thanks  for  handling.    BB    12/26/85."    ASD1343. 

85  RLF2  00018-19:  ASDl 344-45 

86  RLF2  00019^  ASDl 344     See  a/so  RLF2  00004,  confirming  this  interpretation.    Bassetl 
agrees  with  Handley  and"says  that  Madison  Guaranty  "forfeited"  its  approval  of  the  broker- 
dealer  subsidiar/  by  not  meettrg  the  December  31,  1985  deadline.    IG  Ex.  111-25,  at  3. 

[          87          Vinson  &  Elkins,  counsel  to  th&Rose  Law  Firm,  has  told  us  that  the  Rose  Law  Firm; 
;          can  find  no  invoices  covenng  this-.or  any  ottier  work  for  Madison  Guaranty.   Letter  from  Alden 
L.  Atkins  to  Bruce  A.  E.-'icscn,  Oct.  31,  1995,  at  3-6  

88  Matter  3  pertained  to  a  loan  in  Colorado  known  as  the  Bibler-Golden  loan    See  RLF2 

03084-03'"^5,  03122-51.   This  appears  to  be  loan- documentation  and  closing  work.    It  has  no 
^._^     known- connection  to  the  stock  offenng  and  brokerage  work;-ia-any. event,  the  invoice  reflects 
'miriirnal  work,  apparently  totaling  less  than  one  hour    Matter  5  pertained  to  Castle  Grande  and 
IS  discussed  below. 
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For  legal  services  rendered  through  January  30,  1SS6  by  H.  R. 
Clinton,  W.  H.  Kennedy,  R.  Massey  and  R.  Donovan: 

-JiAatter: l.-..Slock_Oftering. 

Revise  agreements:  begin  drafting  of  minutes  and  offering  circular; 
revise  offering  circular:  conference  with  J.  Latham  and 
.  [X-Eit2hugb;-reseafch-Arkansas  Secucities-and-FHLB-debt-    -  , 
regulations:  revise  minutes;  review  and  revise  offering  materials; 
conferences  with  S.  Hawkins,  J.  Kennedy,  P.  Jones,  S.  Ward. 
H.  Clinton,  J.  Latham  and  D.  Fitzhugh;  draft  and  revise  letter  to 
C.  Handley.'' 


For  legal  services  rendered  through  January  30,  1986  by  H. 
Clinton  and  R.  Massey: 

Matter:  2  -  Limited  Partnership 


Telephone  conferences  with  J.  Latham;  review  "business"  section 
of  memo;  meeting  with  J.  Latham,  B.  Bassett  and  C.  Handley; 
preparation  for  meeting;  conferences  with  D.  Fitzhugh  and 
L.  Baledge  regardtng-syrrdtcattonr tiraft~and-  revise'  tetterta~ 
C.  Handley. '^ 


For  legal  services  rendered  through  January  30,  1986  by  H.  R. 
Clinton  and  R.  Massey:  ^.^       ~-- 

.  Matter:  4 

General 

Conference  with  J.  Latham  regarding  capital  plans;  research  ASLB 
and  FHLB-laws> conference  with  P.  Heritage  regarding  mass 
market  of  stock;  telephone  conference  with  S.  Hawkins  regarding 
proposed  conference  with  FH LB  supervisor;  business  plan;  review 
letter  to  Barnett;  telephone^^nferences  with  J.  Lathani;,' 
preparation  of  auditor's  request/ response  letter;  related  research; 


89  -  RTCKC42751;  IG  Ex.  111-32. 

90  ^     RTCKC42750;  IG  Ex.  111-31. 
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reservation  of  Madison  Capital  Corporation  name:  correspondence  " 
to  Secretary  of  State. ^' 

''--The_fees  for  all  this  work  lotaJ_$4,001,5(L..There.js_n.Q_breakdown  by-  ■ 
timekeeper. 

There  also  is  an  invoice  dated  April  7,  1986  for  services  through 
March. 31,  1986  on  matter  4,  "gpneral"    Thp  rharge_ioiLAp-rvir,e?^  tolgls  $1 2.50, 
/  for  one  telephone  conference  with  John  Latham.    The  subject  discussed  and 
the  attorney  who  provided  this  service  are  not  listed. ^^ 


The  Rose  Law  Finn's  counsel  told  us  that  they  had  not  seen  these"" 
invoices  until  we  provided  copies.    Documentary  evidence  supports  this.    It 
shows  the  Rose  Law  Finn's  management  could  find  no  invoices  and  therefore 
attempted  to  reconstruct  the  firm's  work  from  other  sources.    The  reconstruction 
prepared  by  the  Rose  Law  Firm  in  the  1990s  suggests  that  Mrs.  Clinton  and 
\     Massey  spent  some  time  on  this  matter  in  the  first  several  months  of  1986.^ 

Ultimately,  the  stock  offenng  did'  not  take  place, ^^  nor  did  Madison 
Guaranty  reGetve-pefm^ssleft-to-engage-in  brokefage-servtcesr 

C.        The  Rose  Law  Firni's  work  on  the  Castle  Grande 
project. 

/  1.         The  acquisition  of  Castle  Grande. 

a.         Introduction.  

Between  August  and  October  1985,  while  the  Rose  Law  Firm  was 

~^\  representing  Madison  Guaranty  in  the  stock  and  broke  rage-matters  descnbed 

above,  Madison  Financial  acquired  its  Castle  Grande  real  estate  project.   Of 
\ 


91  RTCKC42748. 

92  RTCKC42756. 


93  A  note,  apparently  wntten  by  Herb  Rule,  states:    "We  could  not  find  anything  for 
Madison  83,  84,  85,  86  .  .  .  "Riere  was  a  client  Madison  Guaranty  set  up  but  we  do  not  show 
any  activity.    HCR"   A  "final  recap'  of  'fees-tr,om  Madison  Guaranty  Savings^&  Loan"  shows' 
activity  on  "Madison  Guaranty/stock  oHenng"  through.  Apnl  1986.  but-5ome  of  the  entries 
combine  this  with  work  on  "IDC,"  a  separate  matter  descnbed  below.    The  tees  from  January 
through  Apnl  1986  totaled  $6,977.25.   A  littteover  half,  $3,608.75,  is  annbuted  to  Mrs.  Clinton. 
RLF2  03027.   As  noted  above,  this  final  recap  was  created  in  December  1993,  working  from 
documents  other  than  invoices.    See  n. 12  above. 

94  '~--   IG  Ex.  .111-24,  at  2. 
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Madison  Financial's  investments,  Castle  Grande  was  one  of  the  bigger  losers, 
\      costing  the  institution  an  estimated  $3.8  million  m  pnncipal  ana  interest." 

^'•"-~,__    Castle  Grande  encompassed  approximately  1,050  acres  ojjand  in 
southern  Pulaski  County  (Little  Rock).'°   Madison  Financial  and  a  consultant 
named  Seth  Ward  purchased  the  land  from  a  company  called  Industnal 
Development  Corporation  of  Little  Rock  ("IDC").    Seth  Ward*^  is  the  father-in- 
law_QLVVei:ster_Hu]ib.dJ^ttLerLa_partner jn_ the  Rose  Law  Firm.    Thg  Rose  Law 

^^"'^irrn  has  no  apparent  connection  to  much  of  Castle  Grande's  historyVhut  it  did 
play  a  role  in  Madison  Financial's  acquisition  of  the  property.   Therefore;  this 
/      report  focuses  on  that  acquisition.    In  particular,  it  focuses  on  Seth  Ward's 
compensation  and  on  his  temporary  ownership  of  pcrticrs  of  Castle  Gran'de. 

As  shall  be  descnbed  in  part  VI. C  below,  the  pnncipal  issues  can  be 
descnbed  as  follows: 

First,  was  Ward  a  bona  fide  purchaser,  or  simply  a  straw  man  or 
nominee  for  Madison  Financial? 

"■~- Seeoftd,  if  Ward  was  a  straw  man-o^noFmneer-was-tt^-acquisition 

fraudulent,  or  did  it  intentionally  violate  an  Arkansas  regulation  that  limited  the 
size  of  the  investment  that  Madison  Guaranty  could  make  in  Madison 
Financial--a  regulation  that  management  thought  prevented  Madison  Financial 
fcom-btiying  all  of  Castle-Gfamle? -    •     -     ^ 

/  Third,  if  fraud  or  intentional  wrongdoing  on  the  part  of  Madison  Guaranty 

or  Madison  Financial  did  occur,  was  the  Rose  Law  Firm  responsible  for  the 
wrongful  aspect  of  the  acquisition  and,  if  so,  does  it  have  any  liability  to  the 
RTC? 


95  .      Castle  Grande  is  the  subject  of  another  report  entitled  A  Report  on  Certain  Real  Estate 
Loans^and  tnvestments  Made  by  Madison  Guaranty  Savings  &  Loan  and  Related  Entities 
(Dec.  19.  1995)  (hereinafter,  "Castle  Grande  Report"). 

96  Castle  Grande  consisted  of  mostly  undeveloped  land  located  15  miles  south  of  Little 
Rock  at  the  interseclion  of  Highway  65/167  and  145th  Street.    IDC  had  owned  the  land  since 
1974.   IDC  had  financed  its  acquisition  through  several  Little  Rock  banks,  including  Union 
National  Bank  of  Little  Rock,  Worthen  Bank  and  Trust  Company  and  First  Commercial  Bank, 
N.Ai   By  1985,  these  creditors-were  pressuring  IDC  to  dispose  of  the  property. 

97  '       Ward  sued  Madison  Guaranty  in  1987,  after  McDougal  had  left.    Ward  v.  Madison 
Guaranty  Savings  &  Loan  Financial  Corporation.  No.  87-7580  (Pulaski  Cty.  Cir.  Ct.)  ^' 
(hereinafter,  "Ward  v.  Madisorf).  Ward  sought  to  recover  almost  $400,000  in  commissions  that 
he  said  he  had  earned  in  connection  with  Castle  Grande.,  The Jnaljranscnpt  and  discovery 

-Jrpm  ttTTS,case  are  cited  frequently  below.   The  trial  transcnpt  is  cited  as  'Ward  v.  Madison  R.T." 
Depositions  are  cited  by  the  name  of  the  deponent,  e.g.,  "Ward  Deposition." 
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The  role  of  the  Rose  Law  Firm  is  difficult  to  delineate.    Some  documents 
no  longer  exist.    Memones  have  faded.    The  relevant  aspect  of  the 
acquisition--the  terms  of  the  deals  between  McDougal  and  Ward-are  complex 
"ancLwe/je_di5putedjnjitigation_  FojL_these..reasons_LLis  hesLlcatart-  by 
describing  the  acquisition  of  Castle  Grande  without  much  reference  to  the  Rose 
Law  Firm.    Later,  in  part  VI. C  below,  the  evidence  as  to  the  Rose  Law  Firms 
role  in  this  acquisition  will  be  analyzed. 


/  b.         The  negotiations  with  IDC. 

In  the  acquisition  of  Castle  Grande  from  IDC,  Seth  Ward  sensed  as  the 
principal  negotiator  for  Madison  Financial. ^^   Ward,  who  was  then  65  years^ld 
and  semi-retired,  had  gone  to  work  for  Madison  Financial  in  May  1985.^^   For 
$25,000  a  year  plus  commissions,  Ward  was  given  the  task  of  looking  for  real 
estate  that  Madison  Financial  might  buy  and  develop. '°° 

A  few  months  after  hinng  Ward,  McDougal  asked  him  if  he  knew  anyone 
>,    connected  with  IDC.    At  the  time,  McDougal  was  not  contemplating  an 
\acquisition;  instead,  he  owned  some  landlocked  property  just  south  of  Castle 
G^rartde-and-wafT^e^aFv-aeeess-easementr— Wafd-kriew^heHTead-oftnC  (then 
Everett  Tucker'°')  and  went  to  see  him.    Tucker  had  no  interest  in  selling  an 
easement  but  offered  the  entire  property  for  sale  at  $5.5  million. '°^   McDougal 
had  no  interest  in  anything  that  big,'"  but  Ward  continued  to  negotiate  and 
ull«Tiate+y-g©hthe-pftce-down-to-S-'TT75-mtflronT-'^ 

What  happened  next  is  not  entirely  clear.   According  to  Ward,  McDougal 
said  he  still  was  not  interested  in  purchasing  anything  that  big.  


\ 


\ 


98  ^'^arci  V.  Madison  R.T.7■^3. 

99  ^  Ward-v.  Madison  R.T.  5-7. 

100  Id.   Madison  Financial  had  hired  Ward  to  represent  Madison  Guaranty  in  real  estate 
deals.   Ward  received  $25,000  a  year  plus  10  percent  ot  any  profits  on  the  sale  of  properties, 
he  arranged.    IG  Ex.  Hl:35.  at ,2. 

101  !     Tucker  died,  and  was  succeeded  by  R.A.  "Brick"  Liie,  who  has  since  died. 

102  /cf.  at  7-8:  Ward  Deposition  at  16.  ""' 

•  / 

103  "After  that  meeting.  Ward  said  McDougal  became  very  abrasive  with  him  and  told  him 
not  to  bnng  any  big  deals  in.  That  they  do  not  want  any  big  deals.  They  are  only  working  on 
linie  deals."   Seth  Ward  Inten/iew,  Dec.  9,  1986.  Borod  &  Huggins  Report.  IG  Ex.  111-54,  at  125. 

104^"    -Ward  Deposition  at  16-18.    Ward  v  Maaison  R.T.  12. 
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Q.        All  right,  sir.    Now,  you  have  a  contract  for  the 
purchase  and  sale  of  the  propertv  for  $1,750,000.   Was  Madison 
Financial  able  to  carry  that  transaction? 

A.        When  I  presented  it  to  Mr.  McDougal  and  told  him  I 
thought  it  was  an  exceptionally  good  purchase,  he  told  me  that 
Madison  was  unable  to  purchase  that.    I  told  him,  "Well,  if  y'all 
afealt-gomg-to-pufcbase-it,  1  will." —    -  

Q.        What  happened  after  that? 

A.         He  [McDougal]  asked  me  [Ward]  if  I  would 
panicipate  with  him  and  have  Mladison  purchase  that  amount  that 
they  could  afford  to  purchase  and  I  purchase  the  balance.'"^ 

This  makes  it  sound  as  though  the  property  always  was  to  be  divided 
between  Ward  and  Madison  Financial.    Other  evidence,  including  other  portions 
of  Ward's  own  testimony,  casts  some  doubt  on  this.    For  a  man  who  says  he 
wanted  all  of  the  property,  Ward  seemed  fairly  casual  about  its  division..  Asked 
aBOuttrow-the- property- was-tilvided.  Ward- testified; ' 

Q.        How  did  you  structure  the  deal,  as  to  who  would  buy 
which  portions  of  property?    How  did  you  and  Mr.  McDougal 
^-— - — decide  that?  ■ 

A.         Well,  I  don't  know  how  we  came  to  it.    I  know  what 
we  did.'°'  „ 

Hubbell,  in  contrast,  says  that  Ward  told  him  that  the  idea  of  having 
X  Ward  buy  part  of  the  property  came  latei.  ^     "■~'— ~. 


MR.  ERICSON:   Yes.  '85. 

You  mentioned  a  moment  ago  that  your  father-in-law  told 
you  at  least  a  little  something  about  this  transaction. 

Q.        To. the  best  of  your  recollection,  what  did  he  tell  you 
in  the  time  penod  August,  September,  October,  1985  about  this 
transaction?         ,  ^  / 


105        VJard  w.  Madison  R.T.  12-13. 


1 06        Ward  Deposition  at  1 9.  Ward  was  6^  years  old  at  ttie  time  of  the  transaction  and  74 
years'old  at  the  time  of  his  interview.   The  transcnpt  of  Ward  v.  Mad/son  shows  that  Ward's 
-^memory  is  not  what  it  once  was.   Repeatedly  at  'nal  ho  contradicted  his  deposition  testimony. 
E.g^'Ward  v.- Madison  R.T.  39-43,  4.S-46,  58-61,  89-91. 
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A.         My  understanding  initially  was  that  Madison  was 
going  to  buy  the  entire  parcel.    And  then  at  some  point,  I  learned 
-tJnat_it.was  structured  so.  thatMadisoa  bought  part,. and  my 
father-in-law  bought  part.   And  then  Madison  lend  him  the  money 
to  buy  that  part,  but  he  was  still  going  to  be  paid,  as  it  was  sold,  a 
commission. 


Q.        When  you  say  you  learned  these  things,  would  these 
be  things  that  you  learned!  from  your  father-in-law '' 

A.      Yes.'°' 

Other  evidence  also  suggests  that  the  division  of  the  property  between 
Madison  Financial  and  Ward  occurred'  in  the  midst  of  negotiations  and  was  not 
a  condition  of  the  deal  from  the  outset. '°®   The  files  of  IDC's  lawyer  show  t^hat 
the  lawyers  began  exchanging  drafts  of  the  paperwork  in  August  1985.'°' 
The  initial  drafts  do  not  refer  to  any  purchaser  other  than  Madison  Financial, 
although  they  do  permit  Madison;  Financial  to  assign  its  rights  to  an 
'^affrntite."""   For  a  while,  it  appeared  as  though  the  deal  would  close'quickiy 
on  this  basis.   A  meeting  of  IDC's  shareholders  to  approve  the  transaction  was 
set  for  August  19,  1985.'^'    Draft  minutes  of  Madison  Financial  purportedly 
reflect  approval  of  the  transaction  on  August  20,  1985,  with  all  the  land  to  be 
,sekincrfgfadison  Guaranty  (or-affiliale)  fui  StT-75-mrttion."^^     --^. 


107  Hubbell  Interview,  Dec.  27,  1995,  at  14:10-26. 

108  Thus,  Hubdell  testified  before  the  Senate  Special  Committee  on  Whitewater:   "I 
remember  that  initially  Madison  was  going  to  acquire  it  all  and.tTierrthe  transaction  changed  to 

■"where  my  father-in-law  acquired  part  of  it  and  Madison  acquire^pact  of  it.""-Transcnpt  of 
Heafing  Before  the  United  States  Senate  Committee  on  Banking,  Housmg  and  ijrban  Affairs 
SpeciakCommittee  to  Investigate  the  Whitewater  Development  Corporation  and  Related  Matters 
(hereinattfec,  "Senate  Hearing  Transcnpt"),  Dec.  1,  1995.  at  102:22-24.  \ 

109  E.g..  IG  Ex.  111-40,  at  9-12,  16-70.    Negotiations  must  have  begun  earlier.   By  July  30, 
IDC's  board  ohdirectors  had  met  to  discuss  a  proposed  sale  of  the  land  to  Madison  Guaranty. 
Thomas  P.  Thrash  of  the  Rose  Law  Firm  sent  Darrell  Dover  a  draft  agreement  on  August  9, 
1985  and  his  associate  R.  Davis  Thomas,  Jr.  sent  a  revised  draft  on  August  12,  1985.    Id. 

110  IG  Ex.  111-40,  at  16-17  (draffprepared  by  the  Rose  Law  Firm).  /  / 

111'       IG  Ex.  111-40.  at  15.  .-_ 

/ 

112       IG  Ex.  111-36.   As  with  all  Madison  Financial  minutes  after  December  1984  (as  opposed 
to  Mi^Jison  Guaranty  minutes  and  earlier  Madison  Financial  minutes),  these  are  of  doubtful 
authenticity  and  may  have  been  drafted  long  after  the  fact.  ^ee.l(a.ExSr-IIM49.  at  12-15, 
-  Hk151.'  On  this  particular  draft,  however,  som°cne  has  wntten  'Pat  [presumably  Pat  Hentage, 
■  -    .      ;  (continued...) 
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Then,  at  some  point  between  mid-August  and  mid-September  1985,  the 
documentation  of  the  transaction  changed."^   As  ultimately  consummated. 
Madison  Financial  bought  a  portion  of  the  land  for  S600,000  and  Seth  Ward 
"-t>oughtjhe_remainderior  $1.15_miilion;_thus^signed  Madison  Financial  minutes 
of  September  12.  1985  approved  a  5600,000  acquisition."' 

As  between  IDC  and  the  buyers,  the  progress  of  the  saie  was  simple 
anrtstr^ighffnrward-    On  September  13,-1-a85.  I DC^Madison- Financial  and  the 
'consortium  of  Little  Rock  Banks  executed  an  "Agreement"  whereby  Madison 
Financial  (or,  at  its  option,  an  'affiliate')  agreed  to  purchase  Castle  Grande  for 
$1,750,000."^   The  papers  were  sent  to  the  title  company,  which  started  to 
get  ready  for  the  closing.    At  some  time  in  late  September,  probably  after"^ 
September  23,  the  title  company  was  told  that  Seth  Ward  was  to  be  the 
assignee."®  On  October  4,  1985,  the  land  was  conveyed,  and  on  October  8, 
1985,  the  warranty  deeds  were  recorded."' 

c.         The  deal  between  McDouqal  and  Ward. 

In  contrast  to  the  simplicity  of  the  deal  with  IDC,  the  terms  of  the  deal 
Between-MeDougal  and-Warct-afe  amtHgtJOus,-were-sharply  disputed"  and 


112(... continued) 

now.Hay&l-dxd-not  create  this-docjment^She-iound  -fc-pulled- from. minutes  book  -"    Id. 

Thrasn's  timesheet  for  August  20.  1985  reads:   "Prepare  conDorate  resolutions; 
telephone  conf  w/Seth  Ward."   RIC1 18697.   Thrash  says  he  could  have  preoared  this 
resolution:  it  appears  similar  to  the  form  he  used.   Thrash  Interview,  Dec.  1.  1995.  at  14^2-3- 
15:12,  23:5-18. 

113  Thrash  and  Thomas  say  they  have  .lo  independent  recdlTection  of  their  work.   Thrash 
N^iterview.  Dec.  1,  1995,  at  8:17-9:3,  10:22-11:2.    Thomas  Interview^pec.  1^,  1995,  at  6:23-7:4, 

8:T3,-17.   Their  timesheets  show  no  work  in  September  1985  on  drafts^of  the  agreement. 
RIC1^T8697-98  (Thrash  has  no  entries  between  August  20,  1985  and  September  30,1985); 
RIC14872a:^9  (Thomas  has  no  entnes  between  August  16,  1985  and  October  18,  1985). 
Thrash  does  not  think  he  ever  saw  the  agreement  after  August  20,  1985.   Thrash  Interview, 
Dec.,1,  1995,  at  26:26-28:23. 

114  IG  Exs.  in-36.  111-37.   Thrash  said  he  had  never  seen  these  minutes  before.   Thrash 
Interview,  Dec.  1,  1995,  at  25:21-26.7. 

115  IG  Ex.  111-38.   Seth  Ward  signed  this  agreement  on  behalf  of  "Madisocr  Guaranty 
Savings  &  Loan  Association"  even  thougiT  Madison  Financial,  and  not  MadtSon  Guaranty,  was 

the  oarty  to  the  agreement.  ^  '  ■-       _  -•'•■■' 

116  E.  A.  Bowen,  president  of  Beach  Abstract,  the  title  company  that  closed  the  transaction, 
says  he  does  not  think  the  transaction  was  restructured  to  make  Ward  a  v..iidee  of  a  portion  of 
the  Castle  Grande  property  until  after  September  23,  T985.  IG  Ex. ,111-43,  at  1. 

117^   -IG  Exs.  111-44,  111-45.  111-46. 
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resulted  in  litigation  that  lasted  for  years.    Those  terms  were  set  forth  in  five 
documents  dated  in  September  and  October  1985,  as  well  as  in  a  host  of 
documents  executed  the  following  spnng.   The  five  documents  from  September 
and-OctobecJ^aS-are:     -    -  — - 

Date  Document 

. Sept.  3,  1985 Memoxandum-from  McDougal  ta_Ward  dividing 

the  land  and  giving  Madison  FinanciaKan 
option  to  buy  Ward's  part. 

Sept.  13.  1985  Assignment  of  real  estate  to  Ward. 

Sept.  24,  1985  First  letter  from  Ward  to  McDougal, 

countersigned  by  (VIcDougal;  marked  "void"; 
gives  Ward  a  commission;  gives  Madisofi_ 
Financial  an  option  but  places  no  price  on  the 
option;  does  not  give  Ward  any  real  estate  to 
keep,  after  exercise  of  the  option. 


Sept.  2d.  1985  Second  letter  from  Ward  to  f^cDougal; 

backdated  to  Sept.  24,  1985;  gives  Ward  a 
commission;  pays  Ward  S35,000  for  the 

,.-' ■  -   - option,  gtves~Ward-22.5-acres  to-keep  after 

exercise  of  the  option. 

Oct.  15,  1985  Loan  of  $1.15  million  from  Madison  Guaranty 

to  Ward,  purportedly  to  finance  Ward's 
acquisition  of  his  part  of  Castle  Grande, 
entered  into  1 1  da^~after  IDC  sold  the  real 
\  estate  to  Ward  and  Kfedispn  Financial. 

Each  oMhese  documents  will  be  discussed  in  turn  below. 

■   ^-     ^-^ 

The  September  3,  1985  memorandum  from  McDougal  to  Ward:   This 
memorandum,  written  on  Madison  Guaranty  stationery,  is  succinct: 
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September  3.  1985 
TO:  Seth  Ward 

FROM:  Jim  McDougal 

SUBJECT;     Industnal  Property 
The  following  is  a  summary  of  our  conversation  of  last  Fnday: 

1.  You  will  purchase  all  land  north  of  145th  Street  and  the 
utility  plants  for  $1,150,000. 

2.  Madison  will  take  an  option  for  270  days  to  purchase  those 
properties  for  $1,187,000,  plus  accrued  interest  on  the  loan  you 
will  make  to  purchase  the  property.    If  any  tax  consequences 
should  anse  for  you  from  the  transaction,  Madison  will  pay  those 
taxes. 

-3-. Yoo-wttt-have-the-presenf  IBG-managei^eoHeeHhe-rent  and 

utility  payments  and  forv/ard  the  net  proceeds  to  Greg  Young 
here.    Greg  will  then  apply  this  income  monthly  to  the  accruing 
interest  on  your  loan. 


4.         Madison  will  provide  you  with  a  letter  requiring  that  you 
drive  a  prestigious  automobile  while  you  are  in  charge  of  this 
project.  

JM/ss'^" 

Ward  says  he  deemed  this  September  3  letter  totally  inadequate"  but 
did  not  explain  why.^^'  In  testim..  ;  givan  in  1988,  his  only  detailed  criticism 
was  of^the  "prestigious  automobile"  provision.'^" 

The  September  13,  1985  assignment  from  Madison  Financial  to 
Ward:   This  is  even  shorter  than  the  September  3  memorandum.   A  crudely 


118  ;      SW1-004,  Def.  Ex.  3<  in  War<Lv.  Madison.  / 

119  Ward  Deposition  at  48-49.^  ^-   -    . 

120  Id.  at  49-50.   Ward  heaped  scorn  on  the  notion  that  he  had  angled  for  a  "prestigious 
automobile";  he  said  McDougal  pressed  him  to  take  the  car  because  "Everyone  down  there 
drove  Mercedes  and  he  had  one  he  was  trying  to  sell  me."-  Jd.   Althougii-Ward  did  not  mention 

^^ttvJiR  ended  up  dnving  a  Mercedes-Benz  that  hp  bouaht  'rom  McDougal  with  a  $40,000  loan 
frorn  Madison  Guaranty.   Denton  Deposition  at  30-31 . 
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drawn  one-page  docunnent.  it  assigns  to  Ward  the  rights  belonging  to  MadJson 
Financial  under  the  agreement  executed  September  13,  1985  with  IDC  to 
purchase 

.  .  .  [ajll'real  estate  ane  [sic]  improvements  north  of  145th  Street 
including  water  and  sewer  systems  less  6.6  acres  which  is  leased 
the  fsicl  Levi  Strauss  .  ,  .  .'^' 


The  two  letters  dated  September  24,  1985:    Both  of  these  letters  were 
signed  by  War'd  and  McDougal.    Both  further  detail  the  terms  of  the 
arrangements  between  them  with  respect  to  commissions,  the  option,  taxes  and 
(in  the  second  version)  a  specific:  22.5-acre  parcel.    There  are  material 
differences  between  the  two  letters.'^   Ward  says  that  the  first  of  the  two 
letters  actually  was  written  on  September  24.  1985,  while  the  other  was 
backdated  to  that  date.'^^   Neither  was  found  in  Madison  Guaranty's  or 
Madison  Financial's  files. '^^ 

The  first  of  the  two  September  24  letters  was  later  marked  "Void."''^^ 
In  his  deposition,  Ward  testified  that  MtDougal  dratted  this  letter  even  through  it 
ptrrperts-to-  be-frem  Ward  to  McDougal. "^^   Wafd-S4gBed-thts-letteMmthout 
studying  it  carefully: 

He  wrote  this  and  we  both  signed  it,  but  after  the  fact.    I'm  not  a 

iawyer-afid-l-don^t — l-dof^t-Hke-the-fwe-pfint-and-l-dofv't-fiomnally 

study  what  I'm  signing  carefully  enough;  but  shonly  after  I  signed 
this,  I  recognized  that  this  still  did  not  cover  our  agreement,  so  I 


121  IG  Ex.  111-39:  PI.  Ex.  38  in  y^ara  i/.  Madison.    See  Ward  v.' Madison  R.T.  14-15.   Thrash 
and  Thomas  do  not  recall  having  even  seen  or  worked  on  this  assignnnent.   Thrash  Interview, 

'^ec.  1,  1995,  at  26:1-15.    Thomas  Interview.  Dec.  19.  1995,  a(~>9..  It  se~ems,highly  unlikely  that 
anykcompetent  lawyer  would  have  drafted  an  assignment  this  crude  and^full  of  typ-ographical 
-.rors'.- 

122  j  ^•■Appendix  B  to  this  report  contains  a  red-lined  version  of  the  two  letters.  "" 

123  '      The  first  letter,  marked  void,  is  SW1-008  through  SW1-009;  PI.  Ex.  5  in  Ward  v. 
Madison.   The  second  letter  is  RIC109218-19;  IG  Ex.  111-134,  at  4-5;  SWI-005  through  SW1- 
007;;  PI.  Ex.  4  m  Ward  v.  Madison.    Regarding  the  backdating,  see  Ward  Deposition  at  51-53. 
As  Denton  said,  "dates  aren't  sacred  at  Madison."   Denton  Deposition  at  85. 

--  /' 

124^      Ward  V.  Madison  R.T .  ^96.       ^-^^  .- 

125  Ward  Deposition  at  50,  discussing  SW1-008  througii'SWI -009. 

126  '"Q.   All  right.   So  Mr.  McDougal  wrote  a  letter  to  himself?   A.   Uh-huh.^He  did  that 
several  times."    Id.   At  trial,  however,  Ward  was  less  sure  who  prepared  this  letter.   He  testified: 

■^  "1  honestly  don't  recall.    I  imagine  it  was  somebody  with  .Jim  McDougal's  staff."    Ward  v. 
Madison  R.T.  36. 
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wrote  [the  second  September  24  letter].    And  I  said,  "Jim,  this  is 
the  agreement  that  we've  agreed  to;  read  it  and  see  if  that's  not. 
\  in  fact,  the  agreement."    He  did  and  he  agreed  it  was  the 

'  ~~-— _agieement,  and  so  we.signed  [lhj£_secQnd  letter]  and  voided- [the 
first  letter]. '^' 

Ward  said  the  second  September  24.  1985  letter  is  the  definitive  version. 
It  rj^yyprc;  fivp  tnpir<;-    Ward'':;  piirrhat;p  nf  ^  pnrtinn  of.thP-CLa^tlP-  HranHp 
/^'property  and  Madison  Guaranty's  financing  of  that  purchase;  Madisor?^ 
Guaranty's  option  to  buy  back  that  land,  less  22.5  acres;  joint  efforts  to  sell 
portions  of  the  property  and  the  application  of  the  proceeds  to  Ward's  debt; 
Ward's  commissions  on  any  sale  of  the  property;  and  taxes. '^'   The  terms 
may  be  summanzed  as  follows: 

1.         Ward  will  take  all  the  property  north  of  145  Street  plus  the  water 
and  sewer  improvements  (some  of  which  were  south  of  145th  Street)  pursuant 
to  the  September  13,  1985  assignment. *^^   In  turn,  Madison  Guaranty  will 
finance  100  percent  of  the  purchase  pnce,  with  the  financing  secured  by  the 
\  property. 


2.  Madison  Guaranty  will  pay  Ward  S35,000  for  a  270-day  option  to 
purchase  pan  or  all  of  the  property  (excepting  the  22.5-acre  parcel)  for  a  pro 
rata  amount  equal  to  at  least  the  pnncipal  still  owed  on  the  note  plus  all 

^^cer-tted^nterestr'^^— f-The-2-2:5-acfe-parcef-t^  noteworthy- t>ecatrse-t<^e  parties' 
intentions  with  respect  to  it  were  sharply  disputed  in  Ward  v.  Madison.) 

3.  Madison  Financial  and  Ward  will  attempt  to  sell  parcels  of  Castle 
Grande  as  quickly  as  possible.   The  sale  pnce  of  any  parcel  sold  "will  be 
mutually  approved  by  [Ward]  and  Madison  Financial  Corporation."'^^    The 
proceeds  less  Ward's  commissions  will  be  applied  to~Rrs  debt  _to  Madison 
G-uaranty.    At  Madison  Financial's  discretion,  any  particuiac  parcekmay  be 
deeded  back  to  Madison  Financial  p:.'    to  a  sales  transa«_.    n. 


127  Id.    See  also  VVard  v.  Madison  R.T.  15-17. 

128  The  question- of  who  prepared  this  letter  is  discussed  in  part  VI. C  below. 

\  - , 

129  ;      RIC109218-19;  IG  Ex.  111-134,  at  4-5.   The  water  and  sewer  facilities  later  were  sold  to 
Castle  Sewer  and  Water  Company,  whicfr-w.as  established  in  December  1^85  by  Jim  Guy 

TucMer  and  R.  D.  Randolph.    See  Castle  Grande  Report  at  19;23. 

130  RIC109218-19;  IG  Ex.  111-134,  at  4-5..^ 

131  RIC109218;  IG  Ex.  111-134.  at  4.    It  is  not  entirely  clear  whethecJhis- provision  applies  to 
all  the  property  or  only  the  portion  being  acquirpd  by  Ward  subject  to  the  option.   The  parties 
later  acted  as  though  it  applied  only  to  Ward's  portion  of  the  property. 
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4.         Ward  will  receive  commissions  on  all  sales  of  Castle  Grande 
property,  regardless  of  whether  Ward  or  Madison  Financial  owned  the  parcel  in 
question  and  regardless  of  who  secured  the  sale.   The  rate  of  the  commission, 
'^howeuet^will  depend  on  whetheLtfae-pcopecty was-icUendedJorindusfnal  use,  in 
which  case  the  commission  will  be  10  percent,  or  residential  use,  in  which  case 
the  commission  will  be  4  percent. '^^ 

5: ^4ad^SGFv-FiRaRe^al-wlil  pay  all  "taxes^- special-assessments,  dues, 

insurance  premiums,  etc."  dunng  the  270  days  of  the  option. 

According  to  Ward,  the  main  differences  between  the  two  letters  were 
that  the  first  did  not  specify  adequately  the  $35,000  payment  for  the  optioTT  and 
did  not  grant  Ward  the  22.5-acre:  parcel  that  he  wanted.'" 


133 


As  noted,  the  second  letter  was  backdated  to  September  24,  1985;  Ward 
could  not  recall  exactly  when  it  was  drafted  or  executed.'^   The  underlying 
purchase  agreement  with  IDC  had  been  signed  on  September  13,  1985.   The 
land  was  conveyed  on  October  4,  1985,  and  the  warranty  deeds  were  recorded 
on  Octobers,  1985.'^ 


The  October  15,  1985  loan:    Not  until  October  15,  1985,  11  days  after 
the  purchase  of  Castle  Grande  closed,  did  Madison  Guaranty  loan  Ward  the 
purchase  price.    Evidently  Madison  Guaranty  financed  the  sale  on  its  own 
jDefore  documenting  the  loan  to  Ward:   The'lDarr,~once  documented,-showed 
that  Ward  had  borrowed  the  entire  purchase  pnce  of  $1,150,000  on  a  non- 
recourse basis;  Ward  put  no  money  of  his  own  at  risk.'^ 

2.         Post-acquisition  developments. 

Developments  after  the  acquisition  of  Castle  Grahde-«hed  further  light  on 
the  question  of  whether  Seth  Ward  was  a  straw  man  or  nominee: ^Most  of  the 
deC=vopments  stemmed  from  Madison  Financial's  inability  to  "pay  Ward  the 
commissions  contemplated  by  the  second  September  24,  1985  Tetter. 


132        RIC1 09219;  IG  Ex.  111-134,  at  5. 

133 1       Ward  v.  MadisorhR.T.  T8r20.   At  the  time  of  tnal,  the  22.5  acres  was  valued  at 
somewhere  between  $170^000  (Madison  Guaranty's  estimate)  and  $400,000/(Ward's 
contention).   Madison  Guarant^resented  an  appraiser  who  testified  to  tbe'figure  of  5170,000. 

Id.  at  170-79.  '^ '■    _  "~~-  --....  -  "  / 

1341       Ward  V.  Madison  R.T.  ^7-^Q.        '    ■ ,,  y' 

135  '.    IG  Exs.  111-44,  111-45.  111-46.  ^  "^  ■  -  - ' 

136~^    IG  Ex.  111-48;  Ward  v.  Madison  R.T.  24-25. 
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Shortly  after  the  closing,  Madison  Financial  began  to  sell  portions  o^ 
Castle  Grande.    Many  of, the  sales  were  to  insiders;  almost  all  were  financed  by 
Madison  Guaranty. '^^   The  proceeds  of  sales  of  Ward's  portion  of  Castle 
"Sfande-wece  applied- to.  nis.debt^  By  Fefaruary  1986_these  sales- had  reduced 
Ward's  debt  to  approximately  S70,000.  if  not  less.'^®   The  major  portion  of  the 
proceeds  came  from  the  sale  of  portions  of  Ward's  Castle  Grande  holdings  to 
former  Senator  J,  William  Fulbright  and  to  Castle  Water  and  Sewer 
Qoropaoyr^^^ ^ 

After  February  1986,  relations  between  Ward  and  McDougal 
deteriorated,  in  large  part  because  McDougal  could  not  pay  Ward  his 
commissions. "'°    McDougal  responded  by  entering  into  a  complex  new  series 
of  agreements  with  Ward.    The  three  mam  elements  of  these  agreements  were; 
Ward's  commissions,  estimated  1o  be  in  excess  of  S300,000;  the  570,000 
remaining  on  Ward's  mortgage;  and  the  22.5  acres.   These  three  elements 
were  intertwined  in  ways  that  the  parties  later  disputed  in  litigation.  

For  present  purposes,  it  is  not  necessary  to  unravel  all  these  elements, 
but  one  issue  is  significant:    the  treatment  of  the  22.5  acres.''"    Ward  said  it 
was^additiunal  cumpensation  to  him,  above  and-beyond  the  5300:000+  in 
commissions  and  the  535,000  option  payment.    Madison  Guaranty,  in  contrast, 
said  the  22.5  acres  never  was  intended  to  end  up  in  Ward's  hands  but  had 
been  carved  out  for  him  in  an  attempt  to  mai<e  the  5300,000  in  commissions 
taxable"  nor  a;5"ordinary~incometHJt"a5"forTg^  term  capital-gains-.-  - 


■137        See  Castle  Grande  Report  at  6-29 


1 38  ^  This  was  a  disouted  issue  m  Ward  v.  Madison.   Ward  said  he  thougtit  the  proceeas 
had  paid  otf  his  debt  m  full;  Madison  Guaranty-,  however,  said  that  S70.000  was  still  owtng. 
Ward  signed  a  new  promissory  note  in  that  amount  but  it  was  later  released  when  additional 
property  sales  netted  another  S70.000.    Ward  v.  Madison  R.T.  26,  32-33,  48,  51-54,  84-85. 

139.       Ward  y.  Madison  R.T.  122-25.   Ward's  mortgage  loan  was  reduced  by  5450,000  from 
the  Castle  Sewer  andsWater  transaction  and  approximately  $680,000  from  the  Fulbright 
transaction.    Id.  -  ^       ^'-v  / 

140i       McDougal's  world  began,  to  fall  apad  in  the  spnng  of  1986.   His  delfts  became 
increasingly  burdensome.    As  a  consequenceTlie  and  his  wife  .entered  into  increasingly 
questionable  transactions,  such  as  the  5300,000  loan  from  David  Hale's  Capital  Management 
Services,  Inc.   At  the  same  time,  the  FHLBB  examiners  entered  Madison  Guaranty  to  begin  an 
examination  that  would  last  six  months  ana  eacJ  to  McDougal's  final  ouster  from  the  institution. 

-141        Ward  described  this  as  "[cjhoice  prope'*'/ "  "the  pnze  property,  the  pnze  location." 
Ward  Deposition  at  84-85. 
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By  the  spring  of  1986,  portions  of  Castle  Grande  had  been  sold  for^ 
total  of  approximately  S3. 8  million.'"'^   Ward  asked  to  be  paid  his  $35,000 
\   option  and  his  commiss'ons,  which  he  calculated  to  total  somewhat  in  excess  of 
^SQCUXIO-^   Ward-Dfieded,themQQey  for^undisclosecLpecsonaL  reasons,  so 
he  pressed  the  matter. 

On  March  31,  1985,  Madison  Guaranty  loaned  Ward  $400,000, 
SIQCOOO  of  which  he  returned  within  a-week-or  so.""  To  countertjalance  the 
■^remaining  $300,000  plus  the  $70,000  allegedly  still  owing  on  the  note  that 
replaced  the  original  mortgage,  Ward  purported  ♦o  loan  Madison  Financial 
$300,000  plus  another  $70,943.47,  although  no  money  actually  changed 
hands. '"^  This  was  done,  it  is  said,  so  that  there  would  be  some  written 
evidence  for  the  FHLBB  examiners  to  see  of  Ward's  entitlement  to  the 


Ward  released  Madison  Financial's  $70,943.47  note  after  Madison 
Financial  released  Ward  on  his  $70,000  note.'"^   The  fate  of  the  twin 
$300,000  notes  and  the  22.5  acres  is  less  clear,  as  Ward's  testimony  conflicted 
with  Latham's."^ 


Ward  testified  that  he  did  not  pay  back  his  $300,000  note;  instead,  he 
gave  Madison  Guaranty  a  deed  in  lieu  of  foreclosure  on  the  22.5-acre 
parcel.'*^   As  for  the  note  Ward  had  received  from  Madison  Financial,  Ward 


142        lA'ard  v,  Madison  R.T  29-31.    Madison  Guaranty  had  financed  virtually  all  of  this;_many 
of  the  sales  later  fell  through  and  Madison  Guaranty  had  to  take  back  the  real  estate. 

\^  143        At  trial.  Ward  ultimately  sougnt  5391,840  less  a  S93,00iX5eKii}  that  he  conceded. 
^^\l!/ard  v.  Madison  R.T.  31-33.  ■~"^--        ^"^^  , 

\  "■"--. 

144  Def.  Ex.  1  in  Ward  v.  Madison.   The  S400,C00  was  secured  by  Ward's  22.5-acre  parcel. 
Ward  V.  Madison  R.T.  29.  49-52,  81-82.    Hubbell  does  not  know  why  Ward  wanted  the^money; 
he  speculates- that  taxes  may  have  been  the  reason.    Hubbell  Interview,  Dec.  27,  1995,  at  24:8- 
25:13. 

145  PI.  Ex.  19;, Def.  Ex.  35-36  in  Ward  v.  Madison.   The  loans,  dated  Apnl  7,  1986,  were 
due  June  6,  1986.    Rubbeli  recalls  Ward  talking  about  this  loan  but  cannot  remember  its 
rationale.   Hubbell  Inten/iew,  Dec.  27,  1995,  at  25:14-26:1. 

1 46  I       Ward  v.  Madison  R .  T .  2  7-29 ,  49:54^1  -02 ,  1 1 4- 1 5 .  .  /  / 

147  /d.  at  85-86  and  Def.  Ex.  37.     ^  "      '  / 

148  \      McDougal  did  not  testify.    Nobody  knev^-where  he  had  gone.   Ward  saidi  "Somebody 
told  me  he  was  in  Mexico.    I  don't  know  where  he  is."  Ward  Deposition  at  T1 6. 

149~       Ward,v.  Madison  R.T.  32.  81-84. 
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said  that  it  remained  outstanding,  providing  additional  evidence  of  the        - 
commissions  and  option  that  had  never  been  paid. 

agread_iQ  part  and  disagrej£.d_in_patl^He.agtee.d_that--M'adison 
Financial  had  released  Ward  from  personal  liability  on  his  $300,000  note, 
leaving  Madison  Financial  with  recourse  only  to  the  22.5-z.zr2  parcel. '^°   He 
knew  nothing  about  Ward  giving  Madison  Financial  a  deed  in  lieu  of  foreclosure 
because-by-tben-Latbam-had-left  Madison  Guaranty  '^'    As  for  Madjson 
,  "^nancial's  $300,000  note  to  Ward,  Latham  thought  it  had  been  canceled  and 
nothing  further  was  owed  Ward,  but  Latham  had  to  admit  that,  so  far  as  he 
knew,  the  note  had  never  been  demanded  or  retumed.'" 

Further  complexities  blurred  the  evidence  regarding  the  relationship  (if 
any)  between  the  commissions  and  the  22.5  acres.    On  May  1,  1986,  for 
$1,000,  Ward  gave  Madison  Financial  an  option  to  buy  the  parcel  for 
$400,000.'"   The  parties  disagreed  about  whether  this  option  had  anything_to 
do  with  Ward's  commissions.   As  noted.  Ward  took  the  position  that  the 
acreage  represented  additional  considferation  to  him,  above  and  beyond  his 
\$300,000  in  commissions,  and  that  the  option  had  nothing  to  do  with  thjs.'^* 
Ma"dtsorrGoaranty--(throttgh-tatham),  in-gontrast,  said  that  the-2gT5^"cre  parcel 
simply  secured  the  commissions,  with  the  intention  being  that  Madison 
Guaranty  would  exercise  the  option  and  thereby  pay  Ward  the  commissions 
owed.'"   In  other  words,  most  of  the  $400,000  ostensibly  paid  for  the  22.5 
acres  really  would  be  payment  of  the  commissions. -^ 

Latham's  testimony  could  not  be  reconciled  with  the  second 
_/     September  24,  1985  letter,  a  point  Latham  conceded.'^®   Madison  Guaranty.'s 


150        Wara  v.  Madison  R.T.  103-05.  disc-oSing  Def.  Ex.  4.     ~""   ~  -^^ 

l^x,      ^ard  V.  Madison  R.T.  109.    See  PI.  Ex.  35-37  in  Ward  v.  Madtson.  -^ 

152  v^  VVard  V.  Madison  R.T.  112-14. 

153  Ward  v.  Madison  R.T.  55-56,  101-04;  Def.  Ex.  3.   Counsel  for  the  Rose  Law  Firm 
states  that  this  option  was  created  at  the  Rose  Law  Firm  and  that  the  letter  "g"  in  the  word 
processing  code  identifies  the  author  as  Mrs.  Clinton.   On  December  21,  1995,  the  RTC 
propounded  a  set  of~tnierrogatones  to  Mrs.  Clinton  inquinng  about  this.    David  E.  Kendall, 
counsel  for  the  Clintons,  says  tfiat  Mrs.  Clinton  has  reviewed  the  options  (there^were  several 
versions)  but  does  not  recatHhem.   Memorandum  of  telephone  conversation  with  David  E.  / 
Kendall,  Dec.  28,  1995,  at  1.  )?endall  has  promised  that  Mrs.  Clinton  willj«spond  to  the    / 
interrogatones  as  soon  as  possible:  ^  ~     -        .  _  _    

1541      Ward  Deposition  at  35-36.  /' 

155  Ward  v.  Madison  R.T.  101-03.  107-09,   The  optica  is.  Det  Ex.  3.  -  " 

156  Ward,v.  Madison  R.T.  1 10. 
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1      position  at  trial  was  that  it  was  not  bound  by  the  second  September  24,  1§85 
\     letter,  because  the  letter  never  had  been  approved  by  Madison  Guaranty's  or 
\    Madison  Financial's  board  of  directors.    Indeed,  defendants  argued,  the  letter 
Nvas-nnt  to  .heJnundjD_MadisQQ. Guaranty.' s.fites^  Latham.and-Straytnom 
testified  that  they  had  never  seen  it  before  May  or  June  1986.'^' 

In  addition  to  questioning  the  bona  fides  of  the  letter,  Madison 
Gyaranty's  formeLChiel  FinanciaJ  Officec-Greg  Young  offered  a  taxj;ationale  for 
/'  deeming  the  22.5  acres  secunty  for  the  commissions.   According  to  Young, 
/    Latham's  $70,000  in  remaining  debt  was  to  become  the  tax  basis  for  Ward's 
/     22.5-acre  parcel.   Ward,  in  the  meantime,  had  held  the  parcel  for  six  months. 
When  Madison  Financial  exercised  the  option,  it  would  pay  Ward  $400,0007 
This,  less  the  $70,000  still  owing,  was  an  amount  roughly  equal  to  Ward's 
commission,  but  the  money  would  look  like  a  profit  on  the  sale  of  a  parcel  of 
land  held  for  over  six  months,  and  Ward  would  be  taxed  at  the  lower  capital 
gains  tax  rate  then  available.'^*  

The  evidence  on  this  theory  was  disputed,  with  Ward  supplying  some  of 
\the  confusion.    In  deposition.  Ward  testified  that  he  had  agreed  to  wait  six 
m^TTrttis  for  his  commissions; 

Well,  initially,  he  [McDougal]  prepared  a  statement  of 
moneys  due  me.  but  told  me  that,  if  he  retained  the  commissions 

^^ f or-sTx-monthsr  Hwotrid-beneftt-with  long-term  capttat-gainsT—Afte r 

I  verifying  the  accuracy  of  his  contention,  I  agreed  to  do  just  that, 

''  and  I  let  the  commissions  accumulate  for  a  six-month  penod.'^^ 

By  tnal,  however,  Ward  said  his  accountant  had  told  him  this  idea  would  not 
work.'" 

^-.       After  a  two-day  trial,  the  jury  found  for  Ward  and^ajnsr  Madison 
Guaranty,  implicitly  agreeing  with  Ward  that  ownership  of  the  22.5  acres  was 


157  'Hard  v.  Madison  R.T.  196:3-8;  Latham  Deposition  at  18-19,  33-34. 

158  l^ard  I'.  Mad/son- R.T.  124-25.  166. 

159  Ward  Deposition-at  29-30,  66-67. 

160  I      Ward  v.  Madison  R.T.  39c42.   Neither  side  called  him  at  tnal,  butjpKdeposition  Wacd's 
accountant,  Mike  Scnaufele,  testitiea  ,thai  McDougal  had  quizzed  him  iri  Ward's  presence,  as  to 
how  long  Ward  would  have  to  hold  rea(  estate  to  qualify  for  the  long-term  capital  gains  rate. 
Schaufele  answered  "six  months"  but  said  he  did  not  know  if  anything  further  came  of  the 
discussior    Schaufele  Deposition,  May  27,  1 988-,  at  11.   Hubbell  says  he  heard  of  the  option 
and  does  not  recall  its  rationale  but  is  skeptical  of  the  notion  that  Wacdls  commissions  could 
have  been  deemed  long-term  capital  gams.    Hubbell  Interview,  Dec.  27,  1995,  at  26:10-276. 
28:4-31 :7_      ■.. 
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additional  compensation  to  Ward  rather  than  an  attempt  to  obtain  long-term 
\    capital  gams  treatment  for  his  commissions.'^'    Thus,  for  present  purposes,  it 
\  can  be  assumed  that  the  acquisition  of  Castle  Grande  resulted  in  Ward,,  who 

nevgr  put  up  any  money  or  a<;siimpd  any..fLsk^being_nwerl.  the  toilowtng: 

o         approximately  $391,000  in  commissions; 
o a4T-opt4on-payment-of  $35,00ft-aod 


o         the  "prize  property"--22.5  acres  out  of  Castle  Grande. 

In  part  VI. C  below,  these  facts  will  be  analyzed  with  a  view  toward 
determining:   whether  Ward  was  a  straw  buyer;  whether  the  transaction  was 
fraudulent  or  intentionally  violated  Arkansas  regulations  that  limited  the  size  of 
Madison  Guaranty's  investment  in  Madison  Financial;  and  if  so  whether  the 
Rose  Law  Firm  had  any  involvement  in  and  culpability  for  the  unlawful  aspects 
\     of  this  transaction. 


V  3.        The  liquor  and  sewer  legal  research. 


After  the  acquisition,  the  Rose  Law  Firm  performed  some  legal  research 
with  respect  to  two  Castle  Grande-related  matters  late  in  1985  and  early  in 
1986.   The  first  concemed  whether  a  brewery  could  be  budt  on  the  property. 
The-second  corrcemed'whethertl're^sewer-and'waterptanron  the'property 
,'  might  extend  services  to  properties  outside  of  Castle  Grande.    Both  projects 
presented  straightforward  legal  issues,  as  to  which  legal  research  was 
performed  and  opinions  were  rendered.  — 

The  liquor  research:  A  month  after  the  purchase  of  Castle  Grande. 
X  McDougal  arranged  to  sell  "2  acres  of  cur  best  property'^^TD  BUI  Lyon  for 
erection  of  a  brewery  and  tasting  room.'^^    In  a  memorandurn  frorrsMcDougal 
to  Waj-d  dated  November  20,  19C     McDougal  noted  that  the  property  needed 
"ABC"  approval: 

'v    Subject  to  approval  by  the  ABC,  Bill  will  place  his  brewery 
in  the  shelPbuilding,  along  with  a  tasting  room.    I  have  spoken  with 
;    the  Governor  on, this  matter,  and  expect  it  will  be  approved.   We 
must  be  very  carefuL to  not  mention  that  there  will  be  a  'tavern'  in 
the  location,  as  word  is  al/eady  out  to  that  effect  and  it  is  causing 


161   '     Ward  obtained  a  verdict  and  ludgment  for  S353.502.57--the  full  amount  he  sought  less 
a  setoff  he  conceded.   After  the  failure  of  Madison  Guaranty  and  a  great  deal  of  appellate 
activity.  Ward  and  the  RTC  ultimately  senied  for  mutual  general  releases  and  the-return  by 
Ward  to  the  RTC  of  $325,000.  "--- —     ' 

162^     IG  Ex:.  111-57,  at  1. 
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us  problems  in  the  area.    Bill's  operation  must  be  sold  both  to  the  ~ 
state  regulators  and  to  the  public  as  a  tounst  attraction.'" 

The-jpgal  issue,  which  Richard  I_  Donovan  handled  sub)ect-ta Mrs.  Clinton  s 
supervision,  was  whether  the  proposed  site  for  a  new  brewery  [a  Castle  Grande 
commercial  parcel]  fell  within  Union  Townsnip's  "dry  area."'^  The  project 
involved  recreating  the  history  of  certain  Arkansas  townships,  legal  research 
and-ioten/iews.'"  A-paralegal  ( Rebecca- Arnoid)-was-instfU€ted-to-search 
through  the  county  clerk's  records.'^® 

Although  Donovan's  typewritten  memorandum  associates  the  project_with 
Madison  Guaranty  (and  no  one  else),  an  undated  handwritten  memorandum 
from  Mrs.  Clinton  to  Donovan  states; 

I  visited  with  Seth  Ward  and  gave  him  a  copy  of  your 

memorandum  and  with  Ken  Shemin  [a  Rose  Law  Firm  partner].       

Please  see  Ken  about  a  strategy  to  approach  the  ABC  to  argue 
the  "dissolved  township"  theory.    Thanks.    Hillary.    Charge 
Madison  Guaranty  IDC.'®^ 


Jim  McDougal  obtained  a  copy  of  the  same  memorandum  and  sent  it  to  Jim 
Guy  Tucker  under  cover  of  a  memorandum  dated  February  7,  1986,  which 
reads  as  follows:   "It  looks  like  our  township  is  dry.   Attached  is  an  opinion  Seth 
^t-ffom  his  attorney.""^ --^. 

The  sewer  and  water  research:  This  work  apparently  began  in  October 

1985,  when  David  Thomas  researched  some  issues  and  prepared  a  

memorandum  (which  has  not  been  located)  to  Webster  Hubbell.'®^  Apart 
from  that  memorandum,  the  legal  work  on  the  sewage  issue  is  well 


163  id.      - 

164  RLF2  02981-86;  IG  Ex.  111-58. 


165  RLF2  02965-80.  RLF2  02998-3019,  RLF2  03106-3121;  IG  Ex.  111-62. 

166  1     RLF2  02968;  IG  Ex>Hi-61.   "--.  '  /  / 

167;      RLF2  02988;  IG  Ex.  111-60.'  - ^ 

168  IG  Ex.  111-63.   Richard  Donovan  does^not  remember  any  of  the  documents  pertaining  to 
his  liquor  research.    IG  Ex.  ill-68,  at  3-4.   On  several  timesheets  reflecting  this  yi^ork,  Donovan 
identified  the  client  as 'Seth  Ward."   RICH 8711 -12.     ^-  ■ 

169  RICt18729:  Thomas  Inten/iew,  Dec.  19,  1995,  at  13. 
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documented.''"   The  issues  here  seem  to  have  been  determining  the  powers 
of  Castle  Sewer  &  Water  Company  and  deciding  whether  it  needed  certain 
pemiits  to  exercise  these  powers.''' 


The  Rose  Law  Firm's  records  of  its  Castle  Grande 
work. 

Jisofv-Gt>afamy's  rocefds  contatfi-t^ree-tnvoiees-felated  to  its  Castle 
Grande  work.   The  first  such  invoice  reads  as  follows: 

For  legal  services  rendered  through  January  30,  1986  by  H.  R.       

Clinton,  T.  Thrash  [Thomas  P.  Thrash],  R.  Donvan  [sic:    Richard 
T.  Donovan],  K.  Shemin  [Kenneth  R.  Shemin]  and  J.  Birch: 

Matter:  5  -  I.D.C. 

Review  contract  for  sale;  telephone  conference  with  Seth  Ward 
and  Charlie  Cook,  Daryl  Dover,  Alton  Sowen  at  Beach  Abstract, 

V^  Peggy  Rogers  and  Steve  Wade[?];  make  changes  in  documents; 

"~"     revtewi^trang'esln^agreement;  co1Tesponde^ue"tc^at^  parriesT 

attend  I.D.C.  board  meeting;  prepare  corporate  resolutions;  review 
title  commitment;  attend  closing;  review  bill  of  assurances; 
meetings  with  Seth  Ward,  Bob  Wilson  and  Charlie  Cook;  research 
...--— — on^ivti~arapprovars,'perm"itS7'erc.,  are  necessary  to  operate-sewer 
and  water  facilities:  multiple  telephone  conferences  with  state  and 
county  agencies:  memo  about  utility  status;  conferences  with  Seth' 
Ward  regarding  purchase  from  Brick  Lile  and  proposed  industnal    — 
development  on  site;  research  into  state  law  governing  liquor 
permits;  research  at  county  clerk's  office  and  election  commission; 

\  telephone  conferences  with  election  commission;  numerous 

\.       telephone  conferences  with  Dary!  Dover. '^^ 

For  these  services,  Madison  Guaranty  was  billed  fees  of  S4,651  .SO  and 
disbursements  of  SI  8.85,  for  a  total  of  $4,670.35."^ 


170  RLF2  02892-02964;  IG  Exs.  111-66,  111-67.  _    -  ' 

171  Again,  Richard  Donovan  remembers  nothing  about  this  work.    IG  Ex.  111-68.  at  4. 

172  RTCKC42747;  IG  Ex.  lil-51.  -     '" 

173  '  /d.^/ 
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The  second  such  invoice  is  dated  March  6,  1986  and  covers  services  on 
matter  5,  "I. DC."  through  February  13,  1986.'^"'   All  the  services  seem  to 
have  pertained  to  the  liquor  and  sewer  issues: 

Receipt  and  review  of  R.  Donovan  memo  on  manufacturing 
facility;  Conferences  with  R.  Donovan,  J.  Birch,  H.  Clinton  and 
K.  Shemin  regarding  permit  to  manufacture  beer  in  "dry"  township; 

Research  at  County  Courthouse  regarding  Old  Union  Township; 

Ran  Lexis  search  for  cases  dealing  with  township  dissolutions;^ 
Research  issue  of  effect  ofi  Township  dissolution  on  "wet/dry" 
status;  drafted  memo;  Telephone  conferences  with  Pulaski  County 
Election  Commission  regarding  boundaries  of  Old  Union  — 

Township;  Telephone  conference  with  Secretary  of  State  regarding 
boundanes  of  Old  Union  Township;  Memo  to  B.  Arnold  regarding 
county  court  research;  Researched  issue  of  public  utility,  supplying 
of  water;  Telephone  conference  with  PSC  legal  staff;  Drafted 
memo  regarding  public  utilities.''^ 


For  these  services,  Madison  Guaranty  was  billed  fees  of  $990.00  and 

'(1t«;fau£?;pmpnt.';  nf  $r^  Pt^    frr  a  total  of  S993.25J!i — 

The  third  such  invoice  is  dated  April  7,  1986  and  covers  work  through 
March  31,  1986.'^  Again,  the  services  all  seem  to  have  pertained  to  the 
liquQuand  sewec issues:        . 


\ 


Revised  memo  regarding  public  utility  issues;  response  to  auditor's 
request;  research  at  county  courthouse  regarding  old  Union 
Township  boundaries;  telephone  conferences  with  Marie 
Flickenger  (County  Planning);  office  conference  with  Rick 
Donovan,  research  at  Ari<.  Histoncal  Society;  telephone 
conference  with  Ark.  Historical  Commission;  Seth- VVard;  ~  - 
conference  with  and  telephone  conference  with  Jane^Dickey"^  ■ 
>egarding  port;  regarding  Union  Township;  researched  issue  of 
^  effeet^of  potential  water  patrons  being  within  Little  Rock  city  limits; 
drafted  memo;  reviewed  Donovan  memo.'^^ 


174  RTCKC42755. 

175  Id.    IG  Ex.  111-64. 

176  RTCKC42755. 

177  RTCKC42757. 
17g~-  ,dr\G  Ex.  111-65. 
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For  these  sen/ices.  Madison  Guaranty  was  billed  fees  of  $817.25  and 
disbursements  of  568.87.  for  a  total  of  5886.12.''^ 

..^__  There  are  gaps  and  inconsistencies  in  the  documentation,  as  illustrated 
by  the  fdlowing  chart,  which  compares  the  invoices  to  the  other  two  available 
sources  of  infonnation:    timesheets  and  "tee  credit  reports":'^" 


1 

Time 
Period 

TTmesheet 
Hours  Billed 

Fee  Credit 
Reports 

rnvoiced 
Fees 

Javoice 
Date 

8/85 

Thomas  1 .2; 
Thrash  7.4 

.... 

i 

10/85 

Thomas  3.5; 
Thrash  5.0 

1 

11/85 

Thrash'  S833.50 

12/85 

Donovan  5.75 

^0V86 

Arnold  2.0 

Clinton 

$4,651.50 

.  1/30/86 

1 
1 

Donovan  3.0 

52,731.25; 
Donovan 
5468.75;  Thrash 
5262.50 

02/86 

Arnold  5.85 
Donovan  8.25 

$990.00  for 

services 

through 

02/13/86 

03/06/86 

03/86 

Amold  1.25 
Donovan  3.0 

Donovan 
5825.00;  Birch 
$85 

$ai-7.25  for 

sen/ices 

through--. 

03/31/86 

04/7/86 

05?86,   ^^^ 

Amold  $48; 
Clinton  $70 

179 


RTCKC42757. 


180        The  timesheets  data  comes  from  RIC1 18693-701,  RIC118724-29  and. RICl  18702-23. 
The  fee  credit  report  data  comes  from  RICl  20795-826.   The  invoices  are  cited  above<  The  fee 
credit  report  data  sometimes  lumps  together  several  matters.    For  example,  the  $2,731.25 
attributed  to  Mrs.  Clinton  in  January  1986  is  marked  "Stock  Offer  &  IDC." .  Nomeans  has  been 
suggested  to  separate  these  matters,  although  as  noted  above  there  Is  little  evidence  of  activity 
with~ respect  to  the  stock  offering  in  January  19bu. 
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The  work  described  in  these  invoices  falls  into  three  general  categories: 
Work  on  the  purchase  of  Castle  Grande  itself  (the  first  six  lines  of  the 
January  30,  1986  invoice);  work  on  the  sewage  and  water  facilities  at  Castle 
Gnande;  and  workon  tJ^e_liquor  perrnit  issue.    Review  of  the  documents 
produced  by  the  Rose  Law  Firm  reveals  a  number  of  documents  pertaining  to 
the  sewer  and  liquor  work  but  virtually  nothing  pertaining  to  the  purchase  of 
Castle  Grande.   The  invoices  quoted  above  suggest  that  meetings  were 
attended  and  documents  were  reviewed  and  edited,  but  none  of  thjs  appears  in 
tfTe^ocumentary  evidence.    Mrs.  Clinton  has  no  recollection  of  any  work  on; the 
acquisition,  but  this  may  signify  little,  as  she  apparently  also  has  forgotten  her 
work  supervising  the  legal  research  pertaining  to  the  Castle  Grande  liquor  and 
sewer  issues,  as  to  which  there  is  ample  documentar/  evidence.    When  a?1?ed 
in  an  interrogatory  about  Castle  Grandfe  together  with  a  number  of  other  real 
estate  projects  funded  by  Madison  Guaranty,  she  replied:    "I  don't  believe  I 
khew  anything  about  [Castle  Grande  or,  with  one  unrelated  exception,  any  of 
the  other  real  estate  projects  listed  in  the  interrogatory]."'^' 

D.        The  Rose  Law  Firm's  other  work  for  Madison  Guaranty. 

le-stock-ofiering/brokerage-wodcand  the  CastieGrande 
work,  the  Rose  Law  Firm  represented  Madison  Guaranty  with  respect  to  several 
loans.   The  first,  mentioned  above  in  footnote  88,  was  the  Bibler-Golden  loan  in 
Colorado.'"   This  work  seems  to  have  been  undertaken  sometime  between 
JuDe-19B5-aRd-Jacmary-4-98SJ^^L-The  other  two  loans-were-the-Sabcock 
Center  and  the  Tulsa  Econolodge  loans.   Judging  from  the  documentary 
evidence,  both  seem  to  have  been  workouts  that  occurred  after  the  default  of 

two  commercial  loan^j,  in  both  of  which  Madison  Guaranty  had  obtained    

participations  from  Savers'  Savings.    It  appears  that  these  were  the  last  matters 
that  the  Rose  Law  Firm  undertook  for  Madison  Guaranty.   They  did  not  begin 
until  April  or  May  1986  and  apparently  continued  intonate~t986  or  1987.'** 

x^  In  August  1985,  Madison  Guaranty  considered  filing  lirKapplication  to 
move  its  principal  office  to  Little  Rock.    Madison  Guaranty's  president  decided 
not  t^use^Jlohn  Selig  of  the  Mitchell,  Williams  firm  but  to  use  Hillary  Rodham 


181  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  29(a),  at  73-74. 

182  i      See  RLF2  03084-03105,  03122-51;  IG  Exs.  111-71,  111-72. 

183  RLF2  03085  and  IG  Exc.  m-71  andl'!l-'72  suggest  the  matter  began  in  June  1985,  The 
latter  date  comes  from  the  January  1986  invoice,  which  shows  less  than  one  hour's  work  on 
this  matter.    IG  Ex.  111-73. 

184  RLF2  03020-25.  03032-61,  03064-82;  IG  Ex.  111-76.    Cf.  RTCKC4Q739-40  (which 
-suggests.,but  does  not  explicitly  state  that  work  for  Madison  Guaranty  continued  atter  May  15, 

1987).       ^"    .^ 
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Clinton  instead.'®^   No  evidence  has  been  found  suggesting  that  anything 
came  of  this  idea.'®* 

^^   _   E^; The  Rose  Law  Firm's  withdrawal  from  representing 

Madison  Guaranty. 

In  March  1986,  the  FHLBB  began  an  examination  of  Madison  Guaranty, 
The__report  of  examination  as  of  March  4.  1986'®'  severely  criticized  Madison 
Guaranty  and  its  management.    As  summarized  in  the  supervisory  letter 
accompanying  the  report: 

[T]he  continued  financial  viability  of  Madison  Guaranty  as  it 
currently  is  structured  is  questionable.    As  of  September  30,  1986, 
the  Association's  reported  net  worth  of  approximately  $2.3  million 
was  $3.4  million  short  of  its  minimum  net  worth  requirement.  .  .  . 
Even  without  giving  consideration  to  the  examiners'  classification 
of  assets  ...  it  appears  that  Madison  Guaranty's  net  worth  will  be 
exhausted  within  ten  months. 

"^-^ — Xhe-foilowing-matters  of  regulatory-concerrLwere-jiiscussed 

by  the  examiners:    conflicts  of  interest,  high  risk  land 
developments,  poor  asset  quality,  excessive  growth,  inadequate 
income  and  net  worth,  low  liquidity,  secunties  speculation, 

-^ — excessive- GompensatioRr-and-poo  {^records- and..controls 

In  connection  with  the  examination,  a  total  of  ten  land 

development  projects/direct  investments  aggregating  $19.1  million  

(net  book  value)  were  reviewed  and  classified  pursuant  to  Section 
561.16(c)  of  the  Insurance  Regulations  [12  C.F.R.  §  561.16(c)]. 
As  a  result  of  the  classification  process,  losses  of  approximately 


\ 


185  ^  RIC023267:  IG  Exs.  111-74,  111-75.    Massey  says  he  has  no  recollection  o<  working  on 
this.    IG  Exv  111-28,  at  11. 

186  Madison  Guaranty's  pnncipal  office  remained  :n  Augusta.  Arkansas  until  1988,  when 
Madison  Guaranty  successfully  petitioned  to  change  it  to  McCron/,  Arkansas.   The  matter 
seems  to  have  been  handled  without  help  of  counsel.   ASD0615-93.   The  Rose  Law  Firms 
name  appears  nowhere  in  the  papers.^ 

137  '      This  reoort  of  examination  (the  "1986  POE")  is  dated  as  of  March'A,  1986.   This  is  not 
the  date  on  which  it  was  completed.    Instead,  this  is  the~aaylfTat,  or  the  day  before,  the 
examination  started.   Jim  Clark  Interview,  Oct.  20,  1994,  at  18.    Examiner  Clark  stayed^at 
Madison  Guaranty  until  late  August  or  early  '::ptember  1986.    \d.  at  22.   Although  rts 
conclusions  had  been  discussed  with  Madison  Guaranty's  directors  in  June. and  July  1986.  the 
report  itse|f  was  sent  to  Madison  Guaranty's  directors  under  coverof  a  letter  dated  January  7, 
1 987^ -PMS047 1-72. 
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$7.6  million  were  identified  due  to  asse's  classified  as  doubtful  or 
loss.  .  .  .'" 

'''■-— -__Jn  addition  to  these  criticisms  in  the  supervisory  letter,  the  report' of 
examination  itself  asserted  that  Jim  McDougai  aommated  Madison  Guaranty 
and  Madison  Financial  and  had  divened  funds  ;c  the  McDougals'  fnends  and 
relatives.   The  report  also  noted  improper  recognition  of  income  in  connection 
with_seller-financed  sales  .of._r_q,^LPstate  held  by  Madison  Financial  and  stated 
that  apparent  losses  associated  with  three  real  estate  projects  (Campohello, 
Maple  Creek  and  Castle  Grande)  were  sufficient  to  render  Madison  Guaranty 
insolvent.''^    In  addition,  the  report  asserted  that  "management  blatantly 
disregarded  numerous  regulations,  including  the  growth  regulation.    It  is  also 
apparent  that  certain  provisions  of  the  August  6.  1984  Supervisory  Agreement 
were  ignored."'^ 

On  June  19,  1986.  in  the  midst  of  the  examination,  the  FHLBB  wrote  to 
the  Board  of  Directors  of  Madison  Guaranty  to  report  on  its  intenm  findingswith 
respect  to  the  operating  practices  of  Madison  Guaranty.    This  letter  alleged  a 
violation  of  the  1984  supervisory  agreement.    It  also  noted  Madison  Guaranty's 
corrtrnue€i-faiktFe-to-€omply  with  the  FHLBB^s-net-worth  requicemenfer' As  of 
Apnl  30.  1986,  Madison  Guaranty's  net  worth  was  approximately  $1.65  million 
short  of  the  minimum  requirement.    The  letter  asked  the  Board  to  meet  with 
FHLBB  officials  in  Dallas.'^' 


On  July  11,  1986,  the  FHLBB  met  with  Madison  Guaranty's  board  of 
directors  in  Dallas.   The  board  was  accompanied  by  attomeys  from  the  Mitchell. 
Williams  firm:    John  Selig  and  his  associate  Breck  Speed.   The  FHLBB 
regulators  outlined  Madison  Guaranty's  problems,  starting  with  a  net  worth 
deficiency. '^^   In  particular,  the  regulators  criticized  Frost  &  Company's  lack  of 
independence,  noting  that  a  Frost  partner  had  borrowedrnoney  from  Madison 
Guaranty. '^^   Madison  Guaranty's  directors  were  instructed  to  remove  Jim 


\ 


188  PMS0471. 

1 89  1 986  ROE  at  2.  PMS0475. 

190  ^  Id. 

191  RTCKC33989-91;  ASD1341-43 


192        See  ASDI 833-35  (Beverly  Bassetfa  notes  of  the  meeting).    See  also  IG  Ex.  lir-25.  at 
14-i;  (Bassett's  description  of  the  meeting,  including  her  desire  to  remove  McDougai  from 
office),  _  .. - 

193~~      W^"^^ 
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McDougal  or,  in  effect,  have  thie  FHLBB  do  it  for  them.'^**   Selig  bargained  for 
a  consulting  arrangement  or  a  voting  trust  for  the  McDougals.    The  FHLBB 
Supervisory  Agent  Walter  Faulk  said  no:    The  McDougals.  Latham  and  Bill 
^Henley  must  go.'^  They_di_d._The  same  month,  McDougal  suffereda 
nervous  breakdown.   He  later  was  diagnosed  as  manic  depressive  and  had  an 
operation  to  clear  an  arten/  running  to  his  brain. '^ 

On  July  14,  1986,  Mrs.  Clinton  returrLe.d_Madison  Guaj:arity!sj;etainer  and 
took  steps  to  have  her  firm  cease  representing  Madison  Guaranty.   Orr-that 
day,  Mrs.  Clinton,  sent  a  letter  to  McDougal  and  Latham  at  Madison  Guaranty 
by  hand  delivery. '^^   The  letter  attempted  to  do  four  things.    First,  it 
memonalized  the  Apnl  1985  monthly  retainer  arrangement  (S2,000/monthp' 
between  the  Rose  Law  Firm  and  Madison  Guaranty.    Second,  it  stated  that 
Madison  Guaranty  "continues  to  rely  on  a  number  of  other  law  firms  to  provide 
ongoing  representation,  and  that  our  representation  has  been  for  isolated 
matters  and  has  not  been  continuous  or  significant."   Third,  Mrs.  Clinton 
retumed  the  July  monthly  retainer  check  of  $2,000  and  the  Rose  Law  FinrrT 
issued  a  check  to  Madison  Guaranty  for  a  retainer  credit  of  34,622.53.    Fourth, 
Mrs.  Clinton  stated  that  any  future  representation  will  be  on  a  case-by-case 
basT^-The  "bee's"  are- Vif)€ef>4- Foster  aR€i-M€ft)-Rul€.-^°    -- '' 

On  July  17,  1986,  Mrs.  Clinton  wrote  an  inter-office  memorandum  to 
Herb  Rule  advising  Rule  (and  Foster)  of  the  July  14,  1986  correspondence. 
Tbe-memofaf^um-^ORfirnis-that-the-Rosekaw-FiFm-was  "eontfp«4ng.to  do  work 


194  ^    Steve  Cuffman  Interview.  Apr.  26,  1994,  at  15-16;  John  Selig  Interview,  June  8,  1994. 
at  10- "h.   Sarah  Hawkins  said  the  FHLBB  "moved  in"  on  July  1 1,  1986.   Hawkins  Deposition 
taken  Apr:  9,  1990  m  RTC  v.  Frost  &  Company.  No.  LR-C-89-216  (E.D.  Ark.),  at  14.    See 
ASD1 833-35  (Beverly  Bassett's  notes  of  the  meeting). 

195  RTCKC33981-88.   At  the  time,  Jim  McDougal  was  president  of  tvladison  Financial,  but 
he  held  no  position  at  Madison  Guaranty,  having  resigned  as  chairman  and  a  director  in  1984 

196  '      McDougal  R.T.  at  905.' 929-30?^---^ 

197  RLF2  03062-63:  IG  Ex.  111-77."  Latham  said  the  letter  was  not  preceded  by  an^ 
discussion  of  the  end  of  the  retainer  arrangement.    IG  Ex.  111-29,  at  2. 

198  RLF2  03059.   Rule  had  been  working  on  the  Babcock  Center  and  Tulsa  Econolodge 
-workouts,^  Foster  does  not  appear  on  the  Madison  Guaranty  invoices,  but  he  had  handled 

litigation,  for  Madison  Bank  &  Trust  Company  in  1981  and  1982,  as  descnbed  above. 
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on  only  one  matter,  namely  the  Babcock  and  Econolodge  loans. "'^^   That 
work  continued  into  late  1986  or  early  1987."°° 

^-  -  _    There  may  have  been  several  reasons  why  Mrs.  Clinton  decided  to 
retum  the  retainer  and  wnte  her  July  14,  1986  letter.    According  to  a  statement 
riuide  by  Mrs.  Clinton  last  year,  once  it  was  determined  that  Madison  Guaranty 
could  not  meet  the  requirements  imposed  by  Beverly  Bassett  for  the  issuance 
of  preferred  stock,  Mrs.  Clinton  wrote  the  July  14,  1986  letter.-"'    More 
recently,  in  her  interrogatory  answers,  Mrs.  Clinton  attributed  the  returr>of  the 
retainer  to  the  Rose  Law  Firm's  incraasingly  active  practice  representing  the 
Federal  Savings  and  Loan  Insurance  Corporation  ("FSLIC").   Asked  why  she 
retumed  the  retainer  with  the  letter  of  July  14,  1986,  she  answered  as  follows: 

This  was  a  letter  intended  to  terminate  the  "retainer 
arrangement"  with  Madison  Guaranty,  and  the  decision  to 
terminate  was  made  shortly  before  the  letter  was  sent.    In  view  of 
the  increasing  work  the  Rose  Law  Firm  was  doing  for  FSLIC, 
particularly  with  regard  to  the  receivership  of  the  Guaranty 
Savings  and  Loan  Association  in  Harrison,  Arkansas,  ine  firm  had" 

""■-- decided  in  early  July,  1986.  generally  to  avoid  takjng-on^r^y  new 

or  expanded  representations  of  S&L's  or  their  affiliates. 
Accordingly,  I  wrote  to  Madison  Guaranty  on  July  14.  1986,  to 
terminate  the  monthly  "retainer  arrangement."    In  any  event,  as 
.  — my  letter  indicatecMbe-iirm-taad-ROl-doQe-a-sigpiiicaot-amouDt.of 
work  for  Madison  Guaranty:   the  S&L  "has  run  a  credit  in  its 
account  at  the  end  of  every  month"  and  Madison  Guaranty  "has 
been  relying  and  continues  to  rely  on  a  number  of  other  law  finns 
to  provide  ongoing  representation."^"^ 


xI99        RLF2  03059.   This  seems  to  be  accurate.   According  to-a-phone" message  slip,  on 
Ju^yk9,  1986.  Don  Denton  called  Mrs.  Clinton.    RLF2  03061.    Denton  ?e<iuestecrthe  original  files 
for  theSabcock  Center  and  Tulsa  Econolodge  matters  for  the  "examiners  review."  "On  July  10, 
1986^Kevtn  Burns  (a  Rose  associate)  wrote  a  cover  letter  to  Denton  enclosing^those  files  (with 
a  copy  to  Mrs>. .Clinton).    RLF2  03060;  IG  Ex.  111-76,  at  13. 

200  IG  Ex.^  111-76,  at  14-21. 

201  Text  of  Mrs.  Clinton's  Apnl  22,  1994  press  conference,  as  transcnbed  by  Federal  News 
Sen/ice.  at  15.   The  timing  of  thi&  is  difficult  to  venfy,  given  that  the  preferred  stock  matter  had 
been  dormant  for  some  time. 


202        Interrogatory  Responses  of  Hillar/  Rodham  Clinton.  May  24   1995.  answpr  to 
Interrogatory  No.  17(g)(2),  at  36-37.   Rubbell's  statemenlTo^fRe  IG  is  consistent  with  this.    IG 
Ex.  11,1-69,  at  10.    So  is  his  recent  testimony  before  the  Senate  Special  Committee.   Senate 
Heanrg  Trgnscnpt.  Dec.  1.  1995,  at  154:1 -155:6-, Vincent  Foster  supervised  the  Guaranty 
Savings  work.    Hubbeil  Inten/iew,  Dec.  27,  1995.  at  44:13-45:9.    The  FHLBB  took  over 
-Guaranty  Savings  on  December  6.  1985.   FHLBB  Press  Releasi~3atid^Dec.  6,  1985.   The 

(continued...) 
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In  any  event,  apparentiv  the  return  of  the  retainer  ^^.d  nothing  to  do  with 
the  removal  of  Messrs.  McCcugal  and  Latham  by  the  FHLBB.    As  ot  when  she 
wrote  her  July  14.  1986  letter,  Mrs.  Clinton  says  she  knew  nothing  of  this."'^^ 
Soon  enough,  however,  rumors  of  problems  at  Madison  Guaranty  began  to 
circulate.''^    By  July  25.  1986.  Madison  Guaranty's  problems  made  the 
Arkansas  Democrat.    Rumors  of  ;ts  insolvency,  according  to  an  article,  were 
circulating  "widely  throughout  Little  Rock.'^^^   The  article  made  no  mention  or 
McDpugalls  and.Lalham's  removal.       ._ 

On  uuiy  22,  1986,  Frost  &  Company  resigned  as  auditors  for  Madison 
Guaranty  after  FHLBB  examiners  raised  questions  about  Frost's  independence 
in  light  of  the  fact  that  one  or  Frost's  partners  had  borrowed  money  from 
Madison  Guaranty. ~°^   On  Seotemoer  8.  1986.  Madison  Guaranty  notified  the 
FHLBB's^distnct  director  ot  examinations  ot  Frost's  resignation.-"    Peat. 
Marwick,  Mitchell  and  Company  replaced  Frost  i  Company  as  Madison 
Guaranty's  auditors. 


202(... continued) 

Bpse  Law  Firm  was  retained  to  hancle  the  Guaranty  Savings  worK  'n  Januarv  1986,  rougniy  six 

montFTs  SefoTe  Mrs:  CTThfon's  ietler. 

203  Id.,  answer  to  Interrogatory  Nc,  17(g)(5).  at  38  ("When  I  <vrote  mv  Juiv  i".  1986.  mer-ic 
to  Herb  Rule  (RLF2  03059)  and  my  Juiy  14.  1986  .etter  to  Messrs.  McDcugal  anc  Latnam 
(RLF2  03062-03063),  I  ao  not  oelieve  I  itad  hea.'canytning.accut  a  Juiy  i  ■■ ,  1986  meeting  in 
■Dallas  between  FSLIC  and  Madison  Guaranty  oersonnei.").    Hucoeii  says  triat  these  matters 
had  nothing  to  do  with  the  decision  ;o  stoo  representing  Madison  Guaranty,    IG  Ex.  ill-69.  at 
10-11.    His  Senate  testimony  is  amciguous: 

Mr,  ChertcH  V.'as  that  [the  cecisicn  to  cease  representing  Maaison  Guaranty! 
shortly  before  the  oanK  examiners  finally  insisted  that  Mr,  McDougai  be  tossed 
out  of  the  oanK, 

\ 

Mr.  Hubbell.    I  believe  Mr.  McDougai  was  already  out  of  the  bank,  but  I  may  be 
"  ■,  wrong,  by  that  time. 

SenateHeanng  Transcnpt,  Dec,  1,  1995.  at  154:7-11.    Compare  Huobell  Inten/iew.  Dec.  27. 
1995,  at  340:18-41:10.  where  Hubbell  says  he  recalls  Seth  Ward  teiling  mm.  be'ore  McDougal's 
resigriation,  that  "the- regulators  are  all  over,  and  McDougai  may  be  getting  out,' 

204  Some  people  had  an  inkling  of  proolems  even  before  this.    Seth  Ward  told  Webster 
Hubbell  in  the  spnng  of  1986  that  he  "had  some  sense  Madison  was  having  trouble"  and  was 
"very  anxious"  about  whether  he  was  going  to  be  paid  the  commissions  ne  was  owed.    Huobell 
Interview,  Dec.  27,  1995,  at  43:21-44:12. 

205  David  Wannemacher,  "Third  S&L  Reportedly  Facmg  Difficulty,"  Arkansas  Democrat. 
July  25.  1986,  RLF2  01624 

206  RTCKC42744-45. 
207^-    RTCKC42743-44. 
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On  September  30.  1986.  Mrs.  Clinton  responded  to  a  Peat,  Vlarwick-, 
Mitchell  &  Company  audit  letter  for  Macison  Guaranty.    Her  letter  states  that  the 
Rose  Law  Firm  was  not  made  aware  ot  any  pending  or  threatened  litigation, 
clairns  or  ass_essments  against  Madison  Guaranty,-""   The  'etter  notes  that 
Madison  Guaranty  owed  the  Rose  Law  .►^irm  52,160.55  for  sar^/ices  and 
expenses  as  of  june  30.  1986.    As  notec.  Mrs.  Clinton  s  July  l-i.  1986  letter 
had  refunded  S4,622.53  to  Macison  Guaranty  and  returred  the  32. 000  retainer 
check  for  July  1986.    No  clear  explanation  has  been  offered  for  wny  this  mcney 
was  not  applied  to  the  outstancing  receivable  for  S2. 160.55  rather  than  being 
refunded  by  Mrs.  Clintcn."'^ 

As  previously  notec.  the  Sabcock  Center  and  Tulsa  Econolodge  work 
continued  on,  apparently  at  a  low  level  or  activity,  to  Novemoer  '986  and 
possiDiy  into  1987."''^ 


VI.        ANALYSIS. 


A.         Potential  causes  of  action. 


1.         Primary  liability  for  fraud  or  intentional  misconduct. 

As  noted  m  part  ill  above,  the  sccoe  cf  this  investigation  is  defined  by 
the-appUcable-statutes-of-limitatK5ns.'vvnich  encompass  claims-of-fraud  and 
Intentional  misconduct. 

The  meaning  of  "fraud"  is  determined  by  looking  to  state  law.""    Unqer 
Arkansas  law,  the  elements  of  common  law  fraud  are: 

\  o  A  false  representation  of  a  material  fact: 


\ 


Knowledge  or  belief  on  the  part  of  the  person  making  the  repre- 
sentation that  the  representation  is  false; 

An  intent  to  induce  reliance  upon  the  false  representation; 


208         RTCKC4 1005-06. 


20S        Mrs.  Clinton  does  not  know  wny  the  Rose  Law  Firm  returned  the  balance  of  the 
retainer  to  Mauisor,  GdaranW  when  work  was  STill  cngcirr^  and  »he  °cse  Law  ^'r'"  was  owed 
money.    Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24.  1995.  answer  to 
Interrogatory  No.  17(g)(4),  17(h),  at  37-39. 

210         E.g..  RLF2  03024-25,  03037,  03049;  IG  Ex.  111-76,  at  14-21. 

211-      O'Melveny  &  Myers  v.  FDIC.  1 14  S.  Ct   2048  (1994). 
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o  Justifiable  reliance:  and 

0  Resulting  aamages.""^ 

The  meaning  of  'intentional  misconduct."  on  the  other  hand,  is  not 
entirely  clear.    In  the  absence  of  any  clear  caselaw,  a  reasonable  construction 
of  this  language  would  encompass  intentional  tons,  such  as  conversion,  and 
other  acUoiiaDle_conduct_soJong  as  thatconduct  ;s  accompanied_by  ;he 
"requisite  intent.    For  example,  while  not  always  thought  cf  as  an  intentional  tort, 
a  breach  of  fiduciary  duty  could  be  intentional.    Similarly,  evidence  of  an  intent 
to  defraud  someone  to  whom  a  fiduciary  duty  is  owed,  or  to  convert  that 
person's  property,  might  establish  an  intentional  breach  of  the  duty  of  lovalty. 

2.  Secondary  liability  for  conspiracy  or  aiding  and 

abetting. 

In  addition  to  pnmary  liability  for  fraud  or  intentional  misconduct,  a 
reasonable  construction  of  the  extender  statute  also  would  have  it  encompass 
theones  of  secondary  liability  that  are  based  on  intentional  misconduct.    Such 
tTreoftes-ffietude-eGnsp+fac-y-afKJ  aiding  afid-abettiF>§-. 

In  Arkansas,  the  elements  of  civil  conspiracy  are: 

-  --0 A-eoFRbmatiervof-twe-or- more-persons: 

o  To  accomplish  an  unlawful  or  oppressive  purpose  or  a  lawful 

purpose  by  unlawful,  oppressive  or  amoral  means: 

o  Cne  or  more  overt  acts  committed  pursuant  to  the  conspiracy: 

^\         o  Damages  caused  by  these  acts. "^^  ~^  - 

^o  state  a  claim  for  civil  conspiracy,  one  must  be  able  to  identify  the 
undeffying  unlawful  act  that  the  conspirators  were  aiming  to  commit.   The 
conspiracy  (oragreement)  by  itself  is  not  actionable  unless  one  can  show  that  it 
was  aimed  at  the  commission  of  the  wrong.    Thus,  while  conspiracy  is 
sometimes  referred  to  as  a  claim  or  cause  of  action  all  by  itself,  it  is  better 
conceived  of  as  an  alternate  way  of  pleading  the  underlying  tort  against  a  group 
of  people,  some  of  whom  did  not  commit  all  the  elements  of  the  tort  themselves 


212         Morns  v.  Valley  Forge  Insurance  Co..  305  Ark  25,  805  S.W.2d  948.  951  (1991). 

213^      Mason  v.  Funderturk.  247  Ark.  521.  446  3.W  2cl  543.  548  (1969). 
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and  thus  would  not  be  airectly  liable  individually  absent  the  allegation  of 
conspiracy. ■'■* 

_..  _ArKansas  has  expressly  aaociec  the  princ:pie  of  aiding  and  abetting: 

All  who  actively  particioate  in  any  manner  in  the  commission  of  a  tort,  or 
who  command,  direct,  advise,  encourage,  aid  or  aoet  its  commission,  are 
lointiv  and_seye_rallyjiable  therefoLlV^..  _ 

The  .Arkansas  courts  have  not,  however,  delineated  the  elements  for  establish- 
ing aiding  and  abetting  liability  in  a  civil  context. 

Other  courts,  in  slightly  different  contexts,  have  elaborated  on  the 
elements  of  aiding  and  abetting  and  on  the  standard  to  be  applied  in 
determining  whether  the  elements  have  been  satisfied.    In  a  leading  case,  one 
federal  court,  relying  m  part  on  Restatement  (Second)  of  Torts  §  876  (1979), 
set  forth  the  following  elements  for  aiding  and  abetting:  ^ 

o          the  party  whom  the  defendant  aids  .must  perform  a  wrongful  act 
"^- that  causes  infupy;---  

o          the  defendant  must  be  generally  aware  of  his  role  as  part  of  an 
overall  illegal  or  tortious  activity  at  the  time  that  he  provides  the 
^_- assfstafice:  afid —    - 

o  the  defendant  must  knowingly  and  substantially  assist  the  pnncipal 

violation.^'® 

Like  conspiracy,  aiding  and  abetting  is  a  legal  theory  used  to  impose 
liability  on  someone  who  knowingly  assists  in  the  commission  of  a  tort  but  does 
not  perform  all  the  elements  of  that  tort  himself.   Without  the  underlying  tort, 
ther'=  's  no  claim  for  aiding  or  abetting 

xl'hus,  to  have  a  claim  under  any  of  these  theones,  the  RTC  must  prove 
thaf  the  defendant  engaged  in  intentional  misconduct.   The  first  issue,  therefore, 
is  what  the  prospective  defendant  knew.    If  that  element  is  established,  the 


214  See  Southwestern  Pub.  Co.  v.  Ney.  227  Ark.  852,  302  S.W.2d  538,  542-43  (1957); 
Ragsdale  v.  Watson.  201  F.  Sapp.  495.' 501 -02  (W.D.  Ark.  1962). 

215  Hinton  v.  Bryant.  236  Ark.  577,  367  S.W.2d  442  (T963)T  See  also  Cobb  v.  Indian 
Springs.  Inc..  258  Ark.  9.  522  S.W.2d  383  (1975)  (applying  certain  pnnciples  of  aiding  and 
abetting,  i.e.,  advice  or  encouragement  as  substantial  factor  \r.  causing  tort,  though  not  labeling 
them  as  such). 

21 6""-     Halberstam  v.  Welch.  705  F,2d  472  (D.C.  Cir.  1983). 
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issue  then  becomes  wnether  what  the  prospective  defendant  did  was  intentional 
and  wrongful. 

^, B._       The  preferred  stock  offering  and  brokerage  work. 

As  described  aoove,  the  Rose  Law  Firm's  worK  in  this  area  did  not  result 
either  in  permission  to  operate  the  brokerage  or  in  the  issuance  of  preferred 
stgck..QiLSLibcrdinate.d_clebI__Ihus,  if  the  Ros_e_Lavv  Firm  s.. work  en  these 
■"matters  were  to  be  civilly  actionable,  it  is  not  at  all  clear  there  would  be  any 
damages,  or  any  causal  connection  between  the  work  and  any  damages.   With 
respect  to  causation  and  damages,  the  one  theory  that  has  been  suggested  is 
that  the  Arkansas  regulators  did  not  receive  an  accurate  picture  of  Madison 
Guaranty's  financial  situation  and  therefore  allowed  Madison  Guaranty  to 
operate  longer  than  might  have  been  the  case  othenA/ise.    Put  more  concretely, 
the  suggestion  is  that  the  Arkansas  Securities  Deparlment  would  have  shut 
down  Madison  Guaranty  sooner  had  it;  known  m  1985  what  it  learned  m  1987: 
that  Madison  Guaranty  was  insolvent  no  later  man  1985. 

Applying  this  theory,  the  issue  here  is  wnether  the  Rose  Law  Firm  knew, 
or  might-^ave  kfK)wfvof-  the-^foblems  with  FrosV-&  Gompany^audttof  Madison 
Guaranty  that  Peat  Mar>A/ick  Mitchell  &  Company  discovered  in  1987. 

The  regulatory  background  to  the  pre'erreo  stock  offering  was  one  that 
sijou^d-ha^/e-eaused  the- lawyefS-tO-be-cautious-had-Uney-been- aware  ot  it.    In 
January  1984,  the  FHL5B  had  started  a  special  limited  examination  of  Madison 
Guaranty.   The  report  of  examination."''  which  was  sent  to  Madison 
Guaranty's  board  of  directors  on  June  1,  1984,  was  critical  of  the  association. 
It  noted  poor  appraisal  practices;  loan  unden^riting  and  documentation 
problems;  loans  to  affiliates;  excessive  concentration  in  real  estate  development 
projects;  loans  to  borrowers  without  equ  ty;  reliance  on  brokered  deposits; 
^asset-liability  mismatches;  and  questionable  accountings-practices.''^   The 
exanrners  determined  that  approximately  5565,000  of  gams  reccgnizeo  by 
Madison,  Financial  were  improper.    Adjusting  Madison's  books  by  that  amount 
woul^  have  more  than  eliminated  the  net  worth  of  the  institution;    It  would  have 
created  a  capital  deficit  of  $70,000.^'^ 

The  1984  examination  led  to  a  supervisory  agreement,  to  which  Madison 
Guaranty's  Board  of  Directors  consented  in  July  1984.    The  supen/isory 
agreement  limited  transactions  with  affiliated  persons,  required  compliance  with 


217  PMS0323-42. 

218  PMS0326-35.    Cited  specifically  we..  Campobello.  Goldmine  Sonngs  and  Maple  Creek 
Farms,  all  real  estate  proiects  financed  by  Madison  Guaranty.  . 

219  -  ~PNfSQ329 
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I 
the  minimum  net  worth  requirement  and  r^quireql  written  policies  and  a 
business  plan."^   Soon  after  the  :984  examinatipn  and  the  supen/isor^ 
agreement,  Jim  McDougal  resigned  as  chairman  of  Madison  Guaranty  and  Jim 
a«d_Susan  McDpugal  resigned  as  directors."' 

The  regulators  knew  ail  this,  but  it  ts  unclear  whether  the  Rose  Law  Firm 
did.    Mrs.  Clinton  says  that  at  no  time  thrcugn  1986  did  she  know  of  the  1984 
ROE-gr  the  supervison/  agreement.-"   Thomas _Ihcasfci_wb£L-WQrked  en  the 
Castle  Grande  acquisition,  said  he  knew  nothing  about  the  1984  ROE~  the 
supenyisory  agreement  or  the  1986  ROE."^^   The  same  is  true  of  Thrash's 
associate  R.  Davis  Thomas,  Jr.  and  of  Wecster  Hubbell."* 

The  Rose  Law  Firm  seems  to  have  made  few  representations  on  the 
issue  of  Madison  Guaranty's  financial  condition,  and  the  representations  that 
were  made  were  not  very  positive.    As  described,  Richard  Massey's  letter  of 
June  17,  1985  enclosed  calculations  showing  that  Madison  Guaranty  had  a 
positive  net  worth  but  that  this  net  worth  was  $410,436  less  than  that  requiTed 
by  the  FHLBB's  minimum  net  worth  regulation. ■^^-    Massey  later  sent  Handley 
a  copy  of  Frost  &  Company's  audit,  which  Handley  challengea.    Massey  replied 
in-a-tetter  enelestf^^-tettefs-ffom-Latharrvand  ffom-Ffos^&-Gompany^  By  the 
end  cf  August  1985,  Massey  and  the  Secunties  Department  evidently  agreed 


220         RTCKC33989-91:  PMS0478. 


221  E.g.,  RL.^1  26616.  Jim  McDougal  maintained  nis  oositions  at  Madison  Financial. 
Madison  Guaranty  onicers.  'cr  example  Harn/  Don  Denton,  believed  that  the  McDougais 
continued  to  run  Madison  Guaranty 

G.  Was  Jim  McDougal  running  the  savings  and  loan^ 

\  A.  Yes.   To  the  extent  he  «;new  how. 

^       -         Q.  Was  he  the  heaa  honcho  around  there'' 

A.  Yes,    When  Susan  wasn  t  there. 

Denton  Deposition.  Aor.  10,  1990,  at  25.23-25.1.    Denton  did  not  jOin  Madison  Guaranry  until 
April  1985.    Id.  at  8:11-18. 

222  Interrogator/  Responses  of  Hillan/  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No.  16(b)(3)-(4),  at  33. 

223  Thrash  Interview.  Dec.  1,  1995,  at  36:18-38:13. 

224  Thomas  Inten/iew,  Dec.  19,  1995,  at  28-30;  Hubbell  Inten/iew,  Dec.  27,  1995,  at  39  20- 
40:17.  

225  DKRT200342.    The  regulation  was  12  C.F.R.  §  563.13. 

12123240  Attcmey-Client  Privilege 

Pnvileged  and  Contidenoai  ■'^9-  Anomeys'  Work  Produc; 


1407 

that  the  net  worth  deficiency  had  grown  to  $842,393  '^*   By  the  end  of  the- 
year,  Latham  of  Madison  Guaranty  had  conceded  that  Madison  Guaranty  would 
be  approximately  Si  million  short  of  its  net  worth  requirement  as  of  December 
ai.j985."'         ' __  __  .    ^_ 

With  benefit  of  hindsight,  all  these  numbers  probac;-/  '.vere  too  low.    The 
issue,  however,  is  not  whether  they  were  nght.  but  whether  someone  knew  they 
were  wrong  when  they  were  presented  to  the  Secunties__D_ep_artment.    For  this 
no  evidence  has  oeen  found.    Indeea.  the  evidence  suggests  that  the  Rose 
Law  Firm  knew  much  iess  about  this  sub|ect  than  did  the  Arkansas  Secunties 
Department. 

Thus,  evidence  of  the  element  of  knowledge  is  lacking.    In  addition,  there 
are  other  reasons  to  doubt  that  the  RTC  has  any  claim  for  fraud  or  intentional 
misconduct: 

If  arguendo  there  were  evidence  to  support  the  contention  that  lawyers  at 
the  Rose  Law  Firm  knew  of  Maaison  Guaranty's  true  financial  condition  in  1985 
and  1986,  it  is  not  clear  that  failing  to  disclose  this  would  be  actionable,    m 
fnosf-SffGumstances^a-lawyep^duties  in-sucti-cjrcumstances-woui4be  first,  to 
advise  the  client  to  correct  the  misstatement  and  second,  to  withdraw  from  the 
representation  if  the  client  refused."^ 

._ t^-a/gueoc/c  Rot-correcting  the  erroneous-finar»GiaJ-stateroents_was 

actionable,  it  is  not  clear  that  a  failure  to  do  so  caused  Madison  Guaranty  to 
suffer  any  damages.   As  shown  above,  there  really  was  no  dispute  about  the 
fact  that,  in  1985.  Madison  Guaranty  aid  not  meet  its  net  worth  requiremerit, 
although  the  exact  level  of  the  deficiency  may  have  been  unclear.    In  addition, 
Madison  Guaranty  never  actually  issued  preferred  stock  or  opened  a  brokerage. 
Thus,  It  is  hard  to  see  any  causal  coiinection  between  any  acts  or  omissions  of 
~~the  Rose  Law  Finn  in  this  regard  and  damage  to  Madfson  Guaranty  (and  hence 
to  the  RTC). 

^^Furthermore,  it  does  not  appear  that  the  Rose  Law  Finn's  work  deterred 
Arkansas- regulators  from  doing  anything  they  might  have  done.    In  a 
memorandum  dated  February  28.  1992  to  The  New  York  Times.  Bassett  said 


226  DKRT200172. 

227  RLF2  OGC'S-ig 


228        E.g..  Fortson  v   Winstead.  McGuire.  Sechrest  &  Minick.  961  F.2d  469.  473-75  (-4th  Cir. 
19921:  Abell  v.  Potomac  Ins.  Co..  858  F.2d  1104,  1124-26.  1131-33  (5t;.  C:   1938).  cerl. 
denied.  492  U.S.  918  (1989).    The  analysis  might  differ  it  ttie  law  firm  had  rendered  a  formal 
op'mon.    E.g.,  Kline  v.  First  Western  Government  Securities.  Inc..  24  F  3d  480,  490  (3d  Cir ). 
cerT'denied.  115  S.  Ct.  613  (1994). 
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that  her  department  had  no  definitive  proof  of  Madison  Guaranty  s  insolvency 
until  1987,  did  not  consider  the  FHLBB  repons  of  examination  sufficient  proof  of 
insolvency  to  warrant  action  and  aoubted  that  proof  of  insolvency,  even  if  i  ^^ad 
been-presented-in  ■;9S5.  would-have-maoe-mucii  difference: 

Even  if  we  had  proof  of  insolvency  in  1985.  I  cannot  say  our 
actions  woula  have  been  aifferent.    State  law  requires  that  wnen 
._- — rhe-savHT^s-and-teafv-stipervisor-detefrmftes-that  a  sav4ngs-acia 
loan  IS  insolvent,  the  state  musi  notify  the  savings  anc  loan  of 
such  insolvency.    The  savings  and  loan  then  must  present  a  plan 
to  the  supen/isor  as  to  now  the  solvency  will  be  restored  within  a 
reasonable  time.    A  plan  to  :ssue  33,000,000  of  prererred  stock 
within  90  to  120  days  mignt  well  have  been  sufficient  to  satisfy 
delaying  any  receivership  until  at  least  the  exoiration  of  the 
offenng  penod.^^^ 

While  this  memorandum  is  not  contemporaneous.  Bassett's  contention 
receives  support  from  the  circumstantial  evidence.    Bassett's  oepanment  had 
access  to  the  repons  of  examination  from  1984  and  1986,  aiscussed  above. 
TnenepdilMient  was  on  rioticy  as  to  ttre^federai  e'xaiTiineis'  contentions 
regarding  Madison  Guaranty's  financial  oosition.    In  addition,  the  department 
knew  that,  by  Madison  Guaranty's  own  calculations,  its  net  worth  deficiency 
was  growing  and  had  grown  from  S-1 0.496  as  of  March  31.  1985  to  S842.393 
.as-of  June  3i?-r98S- To~arrgstimaiecrSr-n-TTltrorra:5~of-Oecember3l-r  -1-985. "^^ 
Furthermore,  the  issue  at  the  time  with  respect  to  the  Frost  &  Comoany  audit 
was  not  whether  Madison  Guaranty  was  insolvent  but  wnether  Madison 
Guaranty's  regulatory  net  worth  as  of  Decemoer  31 ,  1984  was  a  positive  _ 
5606.501  or  a  positive  3708.285."^' 


229  Memorandum  frcm  Beverly  Bassen  Scnatter  to  Jeff  Ginh  [Sic:    Gerth],  New  York 
Times,  Feo.  28,  1992.  RLF2  00001-05,  IG  Ex.  111-25,  at  19-23.    See  aiso  IG  E.x    111-25.  at  6-18, 
Bassett's  earlier  memorandum  to  the  same  reoorter.    Basset!  aoDarently  said  the  same  things 
to  Ricnara  Donovan,  a  partner  m  the  Rose  Law  Firm,  when  ne  interviewed  ner  tor  the  Frost  & 
Company  litigation.    IG  Ex.  111-68.  at  19.    On  top  of  a  file  entitled  "Apolication  for  a  Broker- 
Dealer  1985,"  produced  by  'he  Arkansas  Securities  Department,  an  undated  note  in  handwriting 
that  appears  to  be  Bassen  s  (ASD1208)  reads  as  follows: 

Memo  to  tile 

I                    Madison  never  completecMhe  additional  capitalization  for  tne  association. 
Therefore,  this  aoDlication  was  never  apbroved-_  - 

BB 

230  See  nn. 51,  67,  72,  82.  84  above.  _    ... 

231  '      DKRT2001 26-30. 
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Finally,  i:  anything,  the  Arkansas  regulators  took  a  inore  aggressive- 
position  toward  Madison  Guaranty  than  aid  the  FHL3B.    For  example,  on 
Novemoer  16.  1987.  Bassett  wrote  a  letter  to  Madison  Guaranty's  boara  of 
oifBClors.  infonning  it  that  the  association  "had  a  negative  net  wogn-or 
SI Q. 329. 223. 00  as  of  December  31 .  1986  ana  a  net  loss  of  S4.801 .56:'  CO  for 
the  twelve  month  penod  ended  December  31.  :986."^'    She  then  quoted 
extensively  from  state  statutes  pertaining  to  insolvent  savings  and  loans,  and 
gavp  thp  dirpntnrs  nntir.q  thaf ^ 

the  Savings  and  Loan  Supervisor  considers  the  Associations 
assets  impaired  and  the  Association  insolvent  and  .  .     the  Board 
of  Directors  must  immediately  take  any  and  all  steos  and  actions 
necessary  to  restore  solvency  to  the  Association  arc       .  on  or 
before  December  31,  1987  the  Board  of  Directors  must  'ile  a 
detailed  reoort  of  actions  taken  and  proof  that  solvency  has  oeen 
restored. '^^ 

Failing  that.  Bassett  threatened  to  petition  the  Chancen/  Court  for  the 
aoDointment  of  a  receiver  or  conseryator."^ 


On  December  10,  1987,  Beverly  Bassett  wrote  a  letter  to  Stewan  Root. 
Director.  Federal  Savings  and  Loan  Insurance  Ccrooraticn.  stating  that  Maaison 
Guaranty  (and  two  other  Arkansas  thnfts)  are  "unquestionably  insolvent  and 
have-Been  se-fer  a- long-time. "^'^   Basset  goos  en-te-state-tha^-Afkansas  law 
requires  her  to  "file  a  petition  for  the  appointment  of  a  receiver  or  conservator  if 
proof  IS  not  filed  that  solvency  has  been  -•estcred  m  a  reasonable  amount  of 
time."^^^  _ 

To  date  we  have  not  filed  petitions  to  appoint  receivers  for 
these  associations  because  we  have  received  no~assurance  that 
the  FSLIC  will  accept  the  appointment  as  receiver  and  because 
"n,^  the  Federal  Home  Loan  B^      Bo::rd  ("FHLBB")  has  repeatedfy 
promised  to  find  a  purchaser  or  merger  partner  for  the 
associations.    However,  since  it  is  apparent  now  that  these 
associations  cannot  be  restored  to  solvency  without  the  assistance 
of  the  FSLIC  and  since  it  appears  unlikely  that  the  FHLBB  will 


232 

ASD1605-10. 

233 

Id  at  1609. 

234 

Id.  at  1509-10 

235 

Id.  at  1603-04 

236  ~ 

id. 
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succeed  in  finding  a  purchaser  or  merger  panner,  we  must 
request  that  these  associations  be  transferred  immediately  to  the 
FSLIC.-'' 


That  Gid  not  happen  for  some  time  for  reasons  that  had  nothing  to  do 
with  Bassett."^   Thus.  Maaison  Guaranty  remained  in  private  hanas  until  on 
or  about  February  23.  1989,  wnen  the  F3LIC  tcoK  possession  oi  Madison 
Guafaop/T-as-;ts-ccRseAiator-i-^-—  —     , 

C.        The  Castle  Grande  work. 

The  investment  in  Castle  Grande  has  been  questioned  on  numerous 
grounds,  but  most  of  these  have  nothing  to  ao  with  the  Rose  Law  Firm.    The 
acquisition  of  Castle  Grande  did,  however,  involve  the  Rose  Law  Firm  to  some 
extent.    The  acquisition  can  be  questioned  on  the  theon/  that  Ward,  having 
given  Maaison  Financial  an  option  on  the  land  and  having  placed  no  money  of 
his  own  at  nsk.  was  really  a  straw  man  purchaser  for  Madison  Financial 
pursuant  to  a  scheme  to  circumvent  .Arkansas  law.   This  theory  seems  first  to 
have  been  advanced  in  the  Ward  v.  Madison  litigation,  in  which  Maaison 
Guaraiiiy  and  Macison  Financ;ah(two  ygars-atrerMcDougal  ancrtHtham  naa 
been  removed)  stated  the  following  in  an  answer  to  an  interrogatory  asking 
about  their  "unclean  hanas"  defense: 

^- Ptamiitf  [Seth  Ward]  personally  profited  from  the  transactions  with 

Jim  McDougal.    With  knowledge,  the  Plaintiff  agreed  to  purchase 
a  section  of  the  Undeveloped  Property  [Castle  Grande]  in  his 
name  so  that  Madison  Financial  Corporation  would  not  exceed  its    _ 
investment  limitations,  imposed  by  the  FHL3B,  of  6'o  of  the 


237        la. 

-L^o        At  the  time,  the  FSLIC  aid  not  have  enough  money  to  close  all  insolvent  thnfts  ana  had 
far  more  pressing  proolems  than  Maaison  Guaranty.    Memoranaum  of  telephone  interview  of 
Karen  Bruton.  Dec.  20,  1995,  at  1-2.    See  aiso  ASD1591-92,  a  =eDruar/  10.  1988 
memorandum  in  wmcn  the  Supervisory  Agent  recounts  the  same  financial  facts  out  concluoes 
that  '[t]he  present  management  team  is  believea  to  De  capaoie  of  addressing  ;he  proolems 
innerent  to  the  institution,"    As  noted,  the  new  management  had  changed  accounting  firms.    In 
addition,  management  had  hired  law  firms  to  work  out  Madison  Guaranty's  proolem  assets  ana 
to  report  on  any  wrongdoing  that  might  be  uncovered.    See  aiso  IG  Ex.  111-25.  at  14-17 
Bassett  told  Frost  &  Company  s  attorney  that  sne  wanted  to  place  Madison  Guaranty  into 
receivership  but  was  discouraged,  from  taking  that  action  by  the  FHL3B.    IG  Ex.  111-159.  at  3. 

239        ASD1482.    By  Resolution  No.  89-483.  the  FnLaB  oraerea  the  conservatcrsnip  or. 
February  28,  1989.   The  FSLIC's  special  representative  took  possession  on  or  about 
Feoruary  28.  1989.    After  the  enactment  of  ^^IRPEA,  the  RTC  succeeded  FSLIC  as  Madison 
Guaranty's  conservator.    12  U.S.C.  §  144la(b)(6)  (Supp.  1990)._  On  November  30.  1989.  the 
"€)tlice  of  Thntt  Supervision  placed  Maaison  Guar'-nty  m  receivership  and  aooointed  the  RTC  as 
receiver  of  Madison  Guaranty. 
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assets  of  the  corporation.    In  effect.  Plaintiff  acted  as  a  straw  man 
for  [he  real  estate  purchase  for  the  mutual  benefit  of  himself.  Jim 
McDougal  and  other  individuals. '"^ 


Arxansas  law  limits  the  amount  of  money  that  an  Arkansas  savings  and 
loan  may  invest  m  -eal  estate  to  six  percent  of  assets."*'    At  the  time  of 
Madison  Guaranty  s  last  examination  before  the  Castle  Grande  transaction,  in 
19Q4   M^ijisnn  Gi'^r^nry  h?fi  nf=^pn  cnticLzed-foLviolattDg-this  limitation,  and  in 
"Tesponse  Madison  Guaranty's  board  of  directors  had  promised  to  br:ng  it  into 
compliance  with  this  limiitation."'*^ 

According  to  Madison  Guaranty's  Chief  Financial  Officer.  Greg  Young, 
the  investment  limitation  meant  that  Macison  Guaranty  could  not  purchase  the 
entire  Castle  Granae  parcel  itself.""^    McDougal  and  Ward  aeveloped  the  idea 
of  having  Seth  Ward  purchase  part  of  Castle  Grande,  so  that  the  purchase 
price  of  the  remainaer  to  be  purchased  by  Madison  Financial  would  not  exceed 
the  limit.    According  to  John  Latham,  there  were  at  least  three  attractions  to 
structuring  the  transaction  this  way: 

"' ^ Gomplytng-wtthHfie-Arkansas-stafater — ' 

o  Providing  Ward  with  an  opportunity  to  m.aKe  some  money. 


-Bb(iGattng-Madtson-Finanetaf-onfy-to-pt)rcnase-the-p©fHon  of  the 
property  that  it  really  wantea--the  portion  it  hooed  to  use  for  a 


^240        Defendants  Responses  to  Plaintiff's  First  Set  of  Interrogatories  ancT  Requests  for 
Production  of  Documents,  dated  June  2.  1988  "-  Ward  v.  Maaison.  ar^—er  to  Interrogatory 
No.  I8^„at  11-12.    Defendants  did  not  do  mucn  with  tr.is  iheory  at  trial,    miso.  ;ne  regulation  at 
issue  IS  a  state  regulation,  not  an  FHL3B  regulation. 

241  Section  V(C)  of  the  Rules  and  Regulation  of  the  Arkansas  Savings  and  Loan 
Association  Board.    See  Ward  v.  Madison  R.T.  Ii9:  Latham  Deposition  at  7.    See  also  IG 
Ex.  111-50.  at  2.  minutes  of  fvladison  Financial's  board  of  directors  dated  Jan.  21.  1985,  which 
authonze  McDougal  "to  make  any  acquisitions  he  deems  necessary,  with  the  requirement  that 
suchi  acquisition  not  cause  the  Savings  and  Loan  to  exceed  its  6%  of  assets  limitation  tor 
investment  in  the  Sen/ice  Corporation.  .  .  ."  y 

'  ^>  """  -^ 

242  '      According  to  'he  Recort  of  ExaminatioVi'  as-of  January  20.  1984.  Madison  Guaranty's 
totalinvestment  in  Madison  Financial  was  $2,386,590,  or  14.1  percent  of  assets.    PMS0331. 
The  board  said  it  would  comply  with  the  regulation  and  had  taken  steps  to  do  so  by  collecting 
on  a  loan  made  to  Chris  Wade  m  connection  with  Campobello.    PMS0357. 

243  Ward  v  Madison  R.T.  121.    For  reasons  explained  below.  Young  may  have  been 
wrong  in  supposing  that  Madison  Financial  coulc  lawfully  buy  any  of  Castle  Grande. 
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residential  development,  as  opposed  to  the  portion  set  aside  tor 
industrial  development."" 

'"  -^^ Two  issues  are  apparent:    Did  ttie  structure,  rather  than  complying  with 

Arkansas  law,  unlawfully  seek  to  circumvent  it,  or  was  it  even  fraudulent''    If 
creation  of  the  structure  was  fraudulent  or  intentional  misconduct,  did  the  Rose 
Law  Firm  have  anything  to  do  with  its  creation,  and  therefore  any  resocnsibiiity 
for  the  illegality'^ 

/''"^  ~~''^-. 

1.         The  legality  of  the' acquisition. 

The  first  question  is  whether  the  acquisition  of  Castle  Granae  was 
fraudulent  or  othenz/ise  intended  to  violate  Arkansas  law.    The  short  answer  is 
that  a  court  might  well  hold  that  the  acquisition,  as  structured,  was  fraudulent 
and  violated  section  V(C)  of  the  Rules  and  Regulations  of  the  Arkansas  Savings 
and  Loan  Association  Board. 

Fraud:   McDougal  seems  to  have  concealed  the  terms  of  his  agreement 
with  Ward  from  Maaison  Guaranty's  and  Madison  Financial's  boarcs;  at  the 
7efy-4east-Latfaam  and  Straynoro  testitxecLthat  the  boards  had-not-acprcved  the 
terms,  that  they  did  not  know  the  terms  ana  that  they  could  not  find  the  relevant 
documents  (notaoly  the  second  version  of  the  September  24,  1985  letter]  in 
Madison  Guaranty's  files  or  Madison  Financial's  files. ^"^   This  evidence,  if 
credited,  wouid  estabUsfa-coRcealment  by  someone-wbOr-as-a  director  of 
Maoison  Financial,  had  a  auty  to  oisclcse  the  facts.    It  would  not,  however, 
without  more,  establish  fraud  on  the  part  of  anyone  else.    Ward  as  a  consultant 
did  not  have  the  sarie  duties  as  McDougal  as  a  director.    No  evioence  has 
been  found  sucgest'f^g  *ha:  Wara  Knew  McDougal  would  conceal  the  terms  of 
this  deal  from  McDougal's  board. 

An  alternative  theory  of  fraud  is  that  the  use  ofWard  as  b  straw 
purc'-'-ser  was  itself  fraudulent,  becau'^^  it  concealed  Madison  Financial's  intent 
to  acqtHre  the  entire  parcel.    That  theory  is  best  explored  in  light  of  the  issue  of 
whether  the  acquisition  violated  the  Arkansas  regulation  and  if  so  whether  the 
use' of  Ward  was  designed  to  conceal  that  violation. 


244        IG  Ex.  111-29.  at  3.    Latt^m  recaHeO  these  ttiree  general  objectives  .but  could  not  recall 
anv  soecific  conversations  on  the  subject  or.  for-thaimatter,  who  aeveloped  the  structure.   The 
Rose  Law  rirnn  s  Response  to  the  Repons  ot  the  inspectcTs  General,  dated  Sept.  12,  "995 
("Rose  Response  to  IG").  suggests  that  Latham  himself  developed  the  stnjcture  and  ftatly 
asserts  that  "Madison  masterminded  the  structuce  of  the  purchase  .  .    "  (Rose  Response  to  IG 
at  52-53)  but  the  cited  evidence  does  not  establish  erther  proposition. 

245~      -yVard  V.  Maaison  R.T    196;  Latham  Deposition  at  18-19.  33-34. 
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Violation  of  the  Ari<ansas  regulation:   Section  V  of  the  Rules  and 
Regulations  of  the  Arkansas  Savings  and  Loan  Association  Board  penains  to 
service  corporations.    Section  V(A)  cermits  their  creation  and  lists  their 
-permittinq  activities,  which  include  "[alcquisition  of  unimproved  real  estate  lots, 
and  other  unimproved  real  estate  for  the  purpose  of  prompt  development  and 
subdivision  .  .  .  ."    Section  VfC)  limits  a  savings  and  loan's  investment  m  its 
service  corporations.    It  proviaes: 


/  C.         Limitations: 

An  association  may  make  any  investment  under  this  section 
if  Its  aggregate  outstanaing  investment  in  the  capital  stocK, 
obligations,  or  other  securities  of  sen/ice  corporations  and 
subsidiaries  thereof  (incluaing  all  loans,  secured  or  unsecured,  to 
service  corporations,  or  any  subsidiaries  thereof,  and  to  joint 
ventures  of  such  service  corporation  or  subsidianes,  whether  or 
not  the  association  is  a  stockhcloer  in  such  service  corporations) 
would  not  exceed  thereupon  six  (6%)  percent  of  the  association  s 
assets.    For  the  purpose  of  this,  section,  the  term  "aggregate 

" outstanding  investment"  means-tt^e  sum  of  amounts-patcMof-the 

acquisition  of  capital  stock  or  securities  and  amounts  invested  in 
obligations  of  service  corporations  less  amounts  received  from  the 
sale  of  capital  stock  or  secunties  of  services  corporations  and 

,^ amounts-paKi-to-tl^^€-ass£K:laIlonto-fet^re-ob^+§at^ons-ol- service 

corporations. 

To  read  the  testimony  of  Latham,  it  would  appear  that  the  issue  he_re  is 
whether  fvladison  Guaranty's  investment  in  its  service  conDoration  Madison 
Financial  includes  the  S1,1 15,000  loaned  to  Seth  Ward  to  pay  for  his  portion  of 
.     Castle  Grande  as  well  as  the  S500.000  f-.at  Madison  Financia|  paid  for  its 
portion  of  Castle  Grande.    Ironically,  Madison  Guaranfy-raay  have,  violated  the 
regulation  regardless  of  how  it  structure-  t^-s  deal. 

As  of  September  30,  1985,  Madison  Guaranty's  assets  totaled  S93.2 
million. ^^   Six  percent  of  this  is  S5. 6  million.    According  to  Madison 
Guaranty's  MontWy  Report  to  the  FHLBB  as  of  September  30,  1985,  Madison 
Guaranty's  investment  in  Madison  Financial  totaled  S5.96  million, ^*^  or 
roughly  3360,000  in  excess  of  the  limit.   Therefore,  whether  Madison 
Guaranty's  investment, includes  only  the  S600,000,  or  the  $1,115,000  as  well  as 
the  $600,000,  the  acquisition  ofCastle  Grande  would  violate  section  V(C). 


246        Madison  Guaranty  s  Monthly  Reoor  to  ;ne  FHLBB  as  of  September  30.  1985,  line  050. 

247'^       Id..  §  K.  line  005. 
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Be  that  as  it  may,  the  parties  seemed  'o  think  *hat  by  reducing  the — 
investment  to  S600,000  they  would  have  avoided  a  violation  of  section  V'(C). 
As  intent  matters,  the  analysis  turns  on  whether  Seth  Ward  should  be  deemed 
a-bona  tide  borrower  in  his  own  right,  separate  and  distinct  frorO-Madison 
Financial,  or  whether  he  should  be  deemed  a  straw  man  or  nominee,  who  is 
simply  holding  the  land  for  Madison  Financial,  so  that  the  land  did  not  show  up 
on  Its  books  as  a  violation  of  section  V(C).    There  are  no  reported  cases 

rnnfitnjing  section  VfCi Neviertheless.  the  .situatinn  is  ."imilar.toJhat  presented 

by  the  federal  regulation  limning  loans  to  one  borrower.'*^   That  regulation 
limits  total  lending  to  one  borrower  to  a  percentage  of  an  institution's  assets. 
The  pertinent  issue  is  whether  a  borrower  that  appears  to  be  separate  and 
distinct  actually  is  a  straw  or  nominee.  ~ 

A  case  from  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
United  States  v.  Brown,^"^  is  instructive.    An  Oregon  thrift.  State  Federal 
Savings  &  Loan  Association,  haa  financial  difficulties--in  particular,  a  lot  of 
foreclosed  real  estate  (in  savings  and  loan  parlance,  "real  estate  owned,"  or 
"REO")  on  its  books  that  earned  little  revenue.    New  management  wanted  to 
get  this  REO  off  of  State  Feaeral's  books.    Management  agreea  with  a  real 
estate  dovclopor  and  bofrowefr-Nevis.  le-leafi  him  money  so-thahhe  could  buy 
the  REO.    State  Feaeral's  loans  to  Nevis,  however,  already  exceeded  the  limit 
imposed  by  the  loans  to  one  borrower  regulation.    Therefore,  State  Federal's 
management  entered  into  a  senes  of  transactions  designed  to  put  money  into 
^Nsvts'  hands-wfvtie  conce-aling-thgt-fact-.— One  such-transaetien- involved 
defendant  Brown.    The  Court  of  Apoeals  described  that  transaction  as  follows: 

He  [Brown],  in  effect,  had  one  of  his  companies  (Mann  Federal) 
purchase  certain  propeny  from  Nevis  and  ootain  a  loan  from  State 
Federal  to  finance  that  purchase.  The  money  went  to  Nevis,  and 
Nevis  retained  possession  of  and  the  nght  to  reporchase  the 
property.    Brown  guaranteed  the  loan  but  Nevis' agreed  to-pay  it 
^  off.    The  sale  would  not  have  been  made  had  repurchase  not' 
been  agreed  to  in  advance.    Brown  and  his  company  were  quite 


248  Now  12  C.F.R,  §  553.93  (1995).  At  the  time,  it  was  12  C.F.R.  §  563.0-3  (19851  An 
even  closer  analogy  would  be  presented" bvLjhe  FHLBB's  direct  investmera  regulation,  which, 
like  the  Arxansas  regulation,  ;imited  investrnenr:n  ienyice__corDorations"^12  CF  R.  §  563.9-8 
(1985),  later  renumbered  12  C.F.R.  §  563.98  (1990),  exp/red'july  13,  1990. 

249  912  F.2d  1040  (91h  Cir.  1990).    See  also  United  States  v.  Tullos.  868  f26  689.  591-96 
(5th  Cir.),  cerT.  denied.  490  U.S.  1112  (1989);  United  States  v.  Kindig,  854  F.2d  703.  704-08 

-(5th  Cir;-  .1988);  United  States  v.  Griffin.  579  f.''^.  n04.  1109-10  (8th  Cir.),  cert,  denied, 
439U:S.  981   (1978). 
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clearly  no  more  than  nominees  and  vehicles  for  getting  cash  from 
State  Federal  to  Nevis. ■^° 

"Sn-ttieseJacls_lhe  CQiirLoLAppealS-afiiimfid  Bcawnls- cocn^ction  Jof-  aiding  and 
abetting  bank  fraud  and  false  entries  by  management,  but  reversed  his 
conviction  for  conspiracy,"^' 

,_ — Compare  -the  situatioo-io-Srovvn-uvith  the  sUuatiOQ-hete^— \Aadison 
'"Guaranty  funded  100  percent  of  Ward's  acquisition  of  his  portion  of  Castle 
Granoe,  and  did  so  weeks  before  Ward's  loan  application  was  approved.   The 
loan  was  nonrecourse;  Ward  placed  none  of  his  own  money  at  risk."^^ 
Madison  Financial  had  an  option  to  buy  back  all  of  Ward's  land,  save  perhacs 
for  22.5  acres.    Macison  Guaranty  acted  in  all  respects  like  an  owner:    It  took 
charge  of  selling  Castle  Granoe,  including  Ward's  pah,  and  did  so,  purportedly 
subject  only  to  Ward's  approval  of  the  saies  pnce.    It  conveyed  parcels  to  the 
purchasers;  typically,  the  deeds  refiectea  Madison  Financial,  not  Ward,  asjhe 
vendor.    Until  parcels  sold.  Madison  Financial,  net  Ward,  collected  the  rents 
and  paid  all  taxes,  insurance  and  fees.    On  these  facts,  it  seems  highly 
probable  that  Ward  would  be  aeemed  a  straw.    Indeed.  Madison  Guaranty 
alTe^d  as  mucn  ;n  aefense  of  ^Narti  v-Madnsonr^ ' 

As  noted  above,  the  use  of  Seth  Ward  as  a  straw  has  some  of  the 
earmarKs  of  a  fraudulent  or  intentional  attemot  to  violate  the  law.    Madison 
jGtrai duty's  Liuukb  and  fecordS"weie  maae  to~reflect  a  loarrtaa  thtf€i-person.  not 
a  straw.    The  terms  of  Ward's  agreement  with  McDougai  seem  to  have  been 
hidden  from  others.    Latham  and  Straynom  say  they  knew  nothing  of  the 
second  letter  of  September  24,  1985,  and  Strayhom  says  no  copy  of  it  could  be 
located  in  Madison  Guaranty  s  or  Madison  Financial's  files. ^^   At  a  minimum, 
it  would  seem  that  McDougai  handlad  the  transaction  in  a  manner  designed  to 
mislead  FHLBB  examiners  and  regulators.  .    "~"     -     _ 


250  -.     Onited  States  v  Brown.  912  F  2c3  at  1041. 

251  Id.  at  1042-45.    The  coun  found  amole  evidence  that  "Brown  engaged  in  activities 
which  misrepresented,  the  true  Dorrower  and  true  purpose  of  the  loans,  all  with  the  intention  of 
deceiving  State  and  Federal  officials,  FSLIC.  ana  FHLB,"  anc  tneretore  affirmed  the  aiding  and 
abetting  count.   On  ftie  othef-hand,  the  court  found  no  evidence  that  Brown,  who  particioated  in 
only,  one  transaction,  knew  of  tfle  other  defendants'  broader  conspiracy,  and  therefore  reversed 
the  conspiracy  count.  ^  /' 

252  In  contrast.  Brown  had  guaranteed  Nevis'  fepayment. 

253  Defendants'  Responses  to  Plaintiff's  First  Set  of  Interrogatones  and  Requests  for 
Production  of  Documents,  dated  June  2.  198tt  m  Ward  v.  Maaison.  answei  io  Interrogator/ 
No,  T8,  at  11-12,  -  -  _  -      ' 

254  -Latham  Deposition  at  16-20,  34-36,  Ward  v.  Madfson  R.T,  194-95. 
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Even  if  this  conduct  were  not  deemed  fraudulent,  however,  it  seerrrs" 
likely  that  it  would  be  deemed  an  intentional  violation  of  the  Arkansas 
regulation,  and  that  would  be  actionable  as  an  intentional  breacn  of  McDougal's 
■^tductaryLdulies-   -  .  -- 

A  fiduciary  is  not  automatically  liaoie  for  violating  the  :aw.    Good  faith 
attempts  to  manage  a  conjoration's  affairs  may  not  give  rise  to  liability  even  if  a 
stamte  or  reguiattco-is-^iolated."^   But  convei^eiy^a  frauduaent-oiLintentional 
effort  to  violate  a  statute  or  regulation  will  almost  certainly  constitute  a  vjolation 
of  a  fiduciary's  duty  of  care--indeed.  as  the  Brown  case  illustrates,  it  may  be 
criminal.    Thus,  while  the  ousiness  jucgment  rule  is  recognized  in 
Arkansas, ^^°  the  rule  obviously  has  no  aooiication  to  fraudulent  or  intentional 
attempts  to  violate  the  law.'^' 

While  this  transaction  looks  like  an  intentional  effort  to  violate  the 
Arkansas  regulation,  and  to  cover  up  that  violation,  some  evidence  suggests 
that  the  parties  might  have  thought  the  acquisition  as  structured  would  be 
lawful.    Neither  side  in  Ward  v.  Madison  seriously  urged  that  the  transaction 
was  unlawful.    Hubbell.  who  paid  some  attention  to  the  lA/ard  trial  and  attendea 
tPie~ctDsing  arguiiiHiitST-doubts  that  WaTC-was-a-straw-ah-least-as-HljbDell 
understands  the  term: 

Q.         in  1985,  Old  you  give  any  thougnt  wnatsoever  as  to 

^- whether,  given  the  tenrrs-as-you  unoerstcod  therrr  h;Ar-War0-rnight 

be  considered  a  straw  man  or  nominee'' 

A.         Yeah.    You  know,  you  use  the  word,  and  I  rememoer 

it  back  in  law  school.    But  I  didn't  give  it  any  consideration,  you 
know.    ".Straw  man"  means,  to  me.  someoody  wno  you  clear  title 
througn.    So  I  oon't  think  that  s  the  way  1  woulo  looH-at  it.  if  I  sold 
property,  and  you're  trying  to  clear  it  to  sell  it  through  a  straw 
man.'^ 


255  E.g..  FDIC  v.  Benson,  867  F   Supp.  512.  521-22  (S.D  Tex.  1994)  (applying  Texas  law). 

256  Hall  V.  Staha.  303  AfK.  673,  578.  80C  S.W.2d  396,  399  (1990);  RTC  v.  Eason.  17  F.3d 
1126.  1133-34  (Bth  Cir.  1994)  (applying  Arkansas  law). 

257  3A  William  MeaCe  Fletcner.  Cyclopedia  of  the  Law  ot  Pnvate  Corporations  §  1040.  ai 
51-52  (rev,  ed.  1994).    No  Arkansas  case  en  point  has  oeen  located.    To  estaDhsn  liability 
unaer  Texas  law,  nowever.  a  piamtift  must  show  that  the  fiduciaries  "participated  m  acts  that 
they  knew  were  illegal  at  the  time."    FDIC  v.  Benson.  367  F.^Supp,  a;  522. 

258  Hubbell  Interview.  Dec.  27.  1995.  at  22:17-26 
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In  addition,  the  question  was  put  to  Latham,  wno  lestified  m  aeposition 
that  ne  believed  the  transaction  was  lawful: 

.  -  _.  G_       Yau_said.that.Madisori_EinanciaLcouid  ncLhave- 

taken  a  aeal  as  large  as  the  I.D  C   aeal  that  Mr.  Ware  brougnt 
because  of  regulations. 

^__ A, l-tnjnk-at- that- point -iC-iiroe-thal-was-csT^r-ect, __ 


Q.         Macison  Financial  could  have  taken  the  deal,  could  it 

not.  if  it  had  received  financing  from  someone  other  than  Maaison   

Guaranty'' 

A.         Yes. 

Q.         And  there  was  no  vio'ation  of  the  regulations  from         _ 
Mr.  Ward  to  receive  financing  from  Maaison  Guaranty'' 

A.         I  don't  think  so.  as  long  as  Seih  haa  the  financial 
"  aortity^-to-asst-TTie-tharoDttgation  orr-his  own.-"-    ^ 

Given  the  accarent  attemcts  to  conceal  the  suostance  of  the 
arrangements  between  McDcugal  anc  Ward,  one  may  Question  wnether 
Latham  seriously  berTevetnwnante-saic.  -rn~any  ':jveiu.  the  ^anclusTon  he 
reached  is  of  oouotful  merit.    Assuming  arguendo  that  Seth  Waro  haa  the  acuity 
to  assume  the  obligation  on  his  own.  two  problems  remain  with  Latham's 
Dosition.    First,  factuailv  speaking.  Ward  had  no  reason  or  incentive  to  pay_the 
loan  unless  he  could  crofit  by  ccing  so,  for  the  loan  was  nonrecourse.    Secona, 
legally  speaking.  Ward's  "financial  aoilitv  to  assume  that  ooligation  on  his  own" 
,  IS  not  a  defense  where  the  transaction  :s  structured  to  conceal  a  violation  of  a 
regulation  limiting  the  ability  of  the  financial  institution  to  make  the-loan. 

An  Arkansas  case  cecided  a  few  years  before  the  Castle  Grande 
transaction.  Un/fed  States  v  Parsons.''^°  illustrates  the  second  point.    Parsons 
was  the  treasurer  of  a  school's  credit  union,    he  needed  more  money  than  the 
credit  union  could  lawfully  loan  to  him.    Therefore,  he  convinced  several 
teachers  to  takeout  loans  in  their  own  names  and  aeliver  most  of  the  proceeds 
to  him.'^^    On  appeal  from  his  conviction  for  misapplication  of  credit-union 
funds  and  false  entries,  he  argued  that  the  jun/  should  have  received  an 
instruction  that  he  could  be  convicted  only  if  the  prosecution  proved  that  he 


259  Latham  Depositicn  at  27. 

260  646  F.2d  1275  \etn  Cir    1! 
26 T'    -W-at  1 276-77. 
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knew  the  other  teachers  lacked  the  ability  and  intent  to  repay  their  respectrve 
loans.    The  court  rejected  this  argument,  holding  that  where  the  straw  is  used 
to  conceal  violation  of  a  legal  limitation  on  lenaing,  the  financial  condition  of  the 
--fiulalive  borrower  is  irrelevant.'^" -  ' 

All  told,  the  evidence  suggests  that  the  RTC  could  reasonaoly  state  a 
claim  against  McDougal  for  fraud  and  for  breach  of  his  fiduciary  duties. 
Pprhap<;  .MrDniigal  r.ni\\d  dpfpnd  by  arguing  th?it  hp  hari  a  gnnri-fqith  belief  that 
the  structure  was  lawful;  at  this  point  it  is  hard  to  determine  how  persu'asive 
such  a  defense  might  be.    In  any  event,  such  a  claim,  if  brought  against 
McDougal  alone,  would  not  be  cost-effective."" 

The  evidence  as  to  Ward  is  less  compelling  than  the  evidence  as  to 
McDougal  (the  intent  to  conceal  is  less  clear),  but  on  the  strength  of  Brown,  it 
aooear  that  a  claim  mignt  be  stated  for  aiding  and  abetting  in  a  fraud  or  for  an 
intentional  violation  of  the  Arkansas  regulation.    Nevertheless,  such  a  claim 
cannot  properly  be  brought  against  Ward  because  he  has  been  released, ^^ 

For  purposes  of  this  report,  however,  the  ultimate  question  is  not  whether 
McDougal  or  Ward  could  profitably  be  sued,  but  wnother  the  ncse-traw  Firm 
aided  and  abetted  them  in  what  Iooks  like  fraudulent  or  intentional  misconauct. 

2.         The  roie  of  the  Rose  Law  Firm. 


The  Rose  Law  Firm  handled  aspects  of  the  Castle  Granae  acquisition. 
Of  this  there  can  oe  no  doubt,  despite  the  lack  of  files  and  the  lack  of 
recollection.  

The  extent  of  the  Rose  Law  Firm  s  involvement  in  this  acquisition  is  not 
well  documented  and  has  been  further  obscured  by^aufty-raemones.    Seth 
'Ward,  who  negotiated  the  acquisition  tor  Madison  Finarreial,  demed  that  the 
"■?se  Law  Firm  had  any  involvement  in  the  purchase  of  Castle  Grande  either 
on  befralf  of  Madison  Financial  or  himself--a  statement  that  is  demonstrably 


262         W.  at  1279-80. 


263        McDougal  filed  for  bankruptcy  iri^September  1991  and  oDtained  acKorder  of  discha/ge 
or,  January  ;"   19S2  'PWSC532.  °^1S0552^  weH-fcetore  the  enactme^  of  'he  RTC  Comoletion 
Act  of  1993.   The  order  of  discharge  could  be  set  aside  only  if  the  RTC  could  orove  a  traua  on 
the  bankaiptcy  court;  proof  that  McDougal  aefrauded  someone  other  than  the  bankruptcy  court 
would  be  of  no  avail. 

-264        Ward  received  a  general  i-elease  trcm  f-?  RTC  when  he  settled  Ward  v.  Madison,  a 
seniement  in  which  the  RTC  recovered  S325.000. 
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incorrect.'"     He  is  not  the  only  one  wnc  seems  to  have  forgotten  things:  th6 
Rose  Law  Firm  lawyers  who  handlea  the  transaction  also  have  no  recollection 
of  it.-^^ 


Rose  Law  Firm  records  show  that  :ts  engagement  m  this  acquisition 
began  m  August  1985.'*~    HubD^II  says  mat  Ware  ?-eferred  the  matter  to  the 
Rose  Law  Firm  at  McDougai's  instruction."""    Recently  aiscovered  timesheets 
gjnnjjv  that  p;arrnpr  Thnrr.^.'^  P^Ihrash  andJcrmer-a.ssociaie  R   Davis  Thomas. 
Or.  worked  on  this  matter  between  August  6  and  20.  1985  and  again  between 
September  30  and  October  18,  1985,  spending  a, total  of  17.1  hours  on  this 
matter. ■^^^   Other  than  these  time  recoras.  nowever.  the  Rcse  Law  Firm  has 
virtually  no  record  of  this  transaction.''" 

DesDite  the  aosence  of  recoras,  the  work  of  the  Rose  Law  Firm  can  be 
reconstructec  in  pah  from  the  files  and  recollections  of  the  lawyer  who 
representea  IDC  in  the  transaction,  Darrell  D.  Dover  of  the  Little  Rock  law  firm 
of  Dover  &  Dixon.    Dover  says  that  the  onncioais.  as  ccocsed  to  tne  lawyers. 
put  together  the  deal.    He  identified  IDC  5  pnncipal  as  R.  A.  "Brick"  L:le."' 


255        Setn  Ware  'nten^iew.  Aor  29.  1994.  at  1.    Ward  toid  the  IG  mat  ne  does  not  rememDer 
the  Rcse  Law  Firm  acing  any  lega;  worx  ror  Madison  Qcaranry  on  tne  3as;ie  Granoe 

transacnon— oi-on  anything  el.se.    lG_Ex_  111-35.  aL2 Wa:a  was-noLalcne  .n  aanvyng  ;ne  Rcse 

Law  Firm  s  roie  in  the  transaction.   When  asKed  aoout  Cast;e  Granoe.  otner  Madiso'n^Guaranty 
dfectors  and  officers  aic  ".ct  mention  the  Rcse  Law  Firm  as  "aving  any  mvcivement  m  the 
saie.    E.g..  Steven  Cjftman  Interview.  Aor  26.  1994,  taoe  1.  at  34-35.  Saran  Hawkins 
inten/iew.  Aor.  11-14.  ••994,  .ai  7"'-72;  Den  Denton  Interview.  Apr.  23.  1994.  at  7-8.   Jim  and 
Susan  McOougai  were  ^eccsec  out  eacr  'nvcKec  the  -'tth  Amendment  and  declined  to  answer 
aii  questions. 

-^2.56        Thrasn  interview.  Dec.  1,  1995.  at  8:17-9:3.  10:22-1 1:l&'.--Thomas'tnierview.  Dec.  19. 
1995.  at  6:23-"^  4.  8:i3-'7     HuDoeli  .'■ecalls  t^--  transaction  out  not  hp-'-^g^any  rotejn  it  himself. 
SenatesJ-ieanng  Transcnpt,  Dec.  1,  1995.  at  iu2:1£-lC3:l  1:  HuDbeil  Interview,  Dec.  27,  1995. 
at  4:5-9:8^ 

267  See  IG  Ex.  111-33.  a  Rose  Law  Firm  "New  Maner  Master  Form'  dated  Aug.  2.  1985. 
The  form  indicates  that  Webster  Hucoell  was  the  billing  partner,    IG  Report  at  111-15.  IG  Exs.  III- 
33-  ill-34.  111-69,  at  7-8:  letter  from  Alden  L.  Atkins  to  Bruce  A.  Encson,  Oct.  31.  1995.  at  4, 
Huboell  denies  this.    Hubbell  ]nten/iew.  Dec.  27.  1995,  at  6:25-8:14. 

268  Hubbell  Interview,  Dec.  27,  1-995.  at  8:15-9:8. 

269  RIC-1 13693-7C1:  RIC-113725-2G    As  noted  t.  the  text  accomcanyr^g  't^e  chart  on 
page  38  above,  these  hours  cannot  be  reconciled  with  the  dollar  amounts  on  the  invoices:  the 
dollar  amounts  suggest  that  much  more  time  actually  was  recorded. 

270  No  correspondence,  drafts,  notes  or  other  paoers  of  anysort  have  been  located. 

271  ~      See  IG  Ex.  111-40.  at  2. 
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Accoraing  to  Dover,  the  principals  left  ttie  "scrivener"  work  to  Doverand 
to  the  Rose  Law  Firm,  mainly  Thomas  P   Thrasn,    Dover  said  that  others,  at,  the 
Rose  Law  Firm  may  have  been  involved  as  well,  but  he  dealt  principally  with 
Thrash  and  cannot  clearly  recall  dealing  with  iawyers  other  than  Thrash.    Dover 
has  no  clear  recollection  as  to  whether  the  purchaser  was  Madison  Guaranty  or 
Madison  Financial  or  others.    He  does  not  have  the  final  documents;  the  drafts 
he  has  mention  both  entities."'' 


The  documents  that  Darrell  Dover  and  the  Rose  Law  Firm  have- 
produced  do  not  deal  at  all  directly  with  the  arrangements  between  Ward  and 
Madison  Financial.    The  deeds  mention  both  ouyers;  the  purcnase  agreement 
mentions  assignees;  but  someone  who  saw  only  these  documents  would  not 
have  notice  of  the  arrangements  between  Ward  and  Maaison  Financial,  much 
less  resDonsibiiity  for  their  creation. 

Hubbell.  however,  stands  in  a  different  situation     While  he  says  he  did 
not  work  on  this  matter,  he  also  says  that  he  knew  of  the  arrangements 
between  Ward  and  Madison  Financial,  at  least  in  broad  outline,  and  he  knew 
them  shortly  after  the  transaction  closed.    Hucoeil  knew  of  these  matters 
5ecause-Wafd-d4&Gussed-4J^e-tj^nsaction  '.vith-Hubti^il  with  some-ffeqtjency. 
For  examoie,  Wara  acquainted  Huboell  with  the  terms  of  the  Septemoer  3. 
1985  memorandum: 

^- -Q^ tet^s  turPr-to-the  nexT-saga-v>m4Gh-3ays-Xiatenctant's 

Exhibit  31"  and  also  says  "SW1-004."    It's  a  memoranqum  dated 
Septemoer  3.  1985.    Again,  let  me  ask  you  if  this  is  a  document 
you  saw  r  1  i85  or  1986. 

A.         I  may  have  seen  it  after  the  closing.    Seth  may  have 
brougnt  a  copy  home.    So  I  can't  say  that  I  haver  t  seen  it. 
Okay7  '     -.^        ^  ^ 

Q.         Okay. 

Do  you  have  any  recollection  of  discussing  the  terms  of  this 
document  with  Mr.  Ward'' 

A.         He  discussed  everything.    So  I  mean  --  I  mean  this 
specific  document,  na    But  his  deal  with  Madison,  he  talked  about 
it  all  the  time.  x 


272        Darrell  D,  Dover  Interview.  July  18.  199=     Dcvers  firm  represented  John  Latham  when 
Latham  was  interviewed  by  the  RTC  Inspector  General,    IG  £x.  ill-29.  at  1. 
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Q.         Approximately  how  often  would  you  see  your 
father-in-law  in  this  time  period'' 

A.         Fairly  reguiariy.    Not  as_often  as_atter  his. accident: 

But  rairly  regularly 


Q,        Again,  'causing  on  '35,   36,  cculd  you  be  any  more 
scec.'fic  as  to  "tairty  regularly'"'    Do  you  mean  once  a  week'' 

A,         At  least  once  a  week."^ 

Througn  these  conversations.  Huboell  came  to  knew  the  terms  of  the 
arrangements  between  Ward  and  Madison  Financial: 

Q.        You  mentioned  that  you  learned  that  Madison  was      ~ 
going  to  lend  him  [Ward]  the  money  to  buy  a  oart.    Did  you  know 
anything  oeyond  that,  about  the  terms  in  which  the  money  would- 

ie4-t€i  youMather-tft-law'' -""" 

A.         1  learned  that  later  on. 

Q-. Bbf^tn-f985r-yotJ-did  nof  knew  these-^e^ms^     •- 

A.         I  prooaoly  aid  after  it  closed:  but.  you  know,  exactly 
when,  I  couldn't  te"  ycu,  

Q.        When  you  say  you  probably  did  after  it  closed,  why 
IS  that?    Is  there  a  particular  eve-.i  that  brougnt  it  to  y-our 
attention?  ~      ,        ^"^-. 

A.         Well,  I  mean  the  deals  changed,  you  know;  and  so 
he  would  have  told  me  that  he  was  borrowing  the  money,  you 
know,  as  opposed  to  Madison  just  buying  it  all  and  him  getting  a 
commission. 

Q.        At  the, point  at  which  you  learned  he  was  borrowing 
the  money  and  was  buyjng  part  of  the  property,  did  you  have  any 
understanding  as  to, whether  he  was  borrowing  100  percent  of  the 
money  needed  to  buy  his  part  of  the.  oropertyor  some  lesser 
amount? 


273         HuDbell  Interview.  Dec.  27.  1995.  at  lfa.25-1722. 
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A.         My  understanding  was  it  was  always  100  percent. 

Q.         Did  you  have  any  understanding  as  to  wnether  it  was 
— recourse  ver3us-nonrecourse2 _  __ 

A.         I  believe  --  you  could  tell  me.  but  I  believe  it  was 
nonreccurse.    I  believe  that's  been  an  issue.    I  cant  tell  you  wnen 
— 1- learned: ^ 

Q.        What  was  your  understanding  as  to  the  arrangement 
with  respect  to  commissions  on  the  sale  of  the  prooerty'?' 

-A.         If  I  remember  ngnt  --  but  I  may  nave  learned  this 
later  on  --  there  was  a  wntten  agreement  between  McDougal  and 
my  father-in-law.    And  I  think  in  general  it  was  10  percent  on 

anything  he  sold,  10  percent  on  any  commercial  real  estate;  and     

then  a  lesser  percentage  on  resiaential  real  estate. 

Q.         When  do  you  think  you  iearned  those  facts? 


A.         It  had  to  be  sometime  after  the  closing.    My 
imoressic"  was  that  initially  he  was  going  to  get  paid  wnen  the 
aeai  closed,  you  know,  like  most  real  estate  peoole.    At  some 
point;  ttrarchanged."'^^ ~ --- 

Hubbeli  also  understood  that  Madison  Financial  could  net  buy  all  of  the 
property  in  its  own  name:  

Q.        At  this  time.  Seotember  'gss.  what  was  your 
understanding,  if  any,  with  respect  to  the  reasoris~why^Madison 
was  not  going  to  buy  the  entire  property  itself? 

^  --.^  A.  My  understanding  was  based  on  what  Mr.  Ward  told 
me,  that  maybe  whoever  closed  the  loan  was  ~  was  that  Madison 
had  limits  on  what  it  could  own  in  its  own  name,  and  so  Mr.  Ward 
was  going  to.  own  part  of  it  until  it  could  be  sold."^ 

The  foregoing  is  fairly  consistent  with  what  Hubbeli  told  the  RTC's 
Inspector  General,  as  summanzed  by  an  investigator: 


274  Huboell  Interview,  Dec.  27.  1995.  at  15;1-16:15. 

275  HuDbell  Interview.  Dec.  27,  1995.  at  21.25-22:5. 
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HUBBELL  said  that  WARD  told  him  that  he  was  negotiating  on 
behalf  of  MADISON  to  buy  the  IDC  property,  which  would  then  be 
split  up  between  MADISON  and  WARD.    HUBBELL  said  that 

Ward  may  have  tnid  him  thal_MADISON  could_Qnly-tiuy_a_portion 

of  the  money  [sic],  and  that  the  limitation  may  have  been 
regulatory.    HUBBELL  recalled  that  Ward  was  nego;ia:ing  the 
purchase  as  if  he  was  the  sole  purchaser  because  the  purchase 

^__ p«ce-wouid-have-baeru higher  if  the-seliets-thotight  that ., , 

McDOUGAL  was  the  actual  purchaser.    WARD  also  had  told 
HUBBELL  that  his  part  of  the  purchase  would  be  financed  with 
money  borrowed  from  MADISON  GUARANPi'.-"^ 

Exactly  when  Hubbell  acquired  all  this  information  is  unclear.    He 
attributes  most  of  it  to  after  closing  (October  4,  1985),  but  as  set  forth  below, 
that  might  be  incorrect. 

It  IS  much  harder  to  say  what  other  Rose  Law  Firm  lawyers  knew  (if 
anything)  about  these  matters.    In  the  absence  of  evidence  from  the  Rose  Law 
Firm's  files  and  lawyers,  one  must  fail  back  upon  evidence  from  other  sources. 
OrO'iis  tlieib  ih  ^jleiity,  chiefly-because  the-arrangemerrts-betweerr-Ward  and 
Madison  Financal  were  the  subject  of  extensive  litigation  in  l/Vard  v.  Madison. 
This  evidence,  unfortunately,  does  not  clearly  answer  the  question,  presumably 
because  the  role  (or  lack  thereof)  of  the  Rose  Law  Firm  was  not  an  issue  in  the 
case?  Neverttretess.  there  is  mucncrrctrmsrantiai  evidence  frorrrwmca, 
inferences  can  be  drawn  and  arguments  rebutted. 

The  circumstantial  evidence  revolves  around  two  documents:    the  

second  version  of  the  letter  agreement  between  Ward  and  McDougal  backdated 
to  September  24,  1985;  and  the  option  to  the  22.5  acres  that  the 
September  24,  1985  letter  gave  to  Ward.   There  is  evidencev.  albeit  not 
conclusive,  that  Hubbell  saw  and  perhaps  commented  upon  the  letter.    There 
alsoNs  evidence  that  Mrs.  Clinton  had  something  to  do  with  the  creation  of  the 
option.    Neither,  however,  showed  up  on  timesheets  or  bills. 

The  second  letter  of  September  24,  1985:    According  to  Ward, 
McDougal  prepared  the  first  September  24  letter  and  McDougal's  secretary. 


275        IG  Ex.  111-69.  at  6-7.     Regarding  his  roie  in  trie  acquisition,  Huboeii  vvrote  a  letter  to  the 
FDIC  in  June  1989  stating  that  he  had  "not  retsresented  Mr.  Seth_Ward-in  connection  with  any 
iSJj-?  or  matter  relating  to  his  disputes  with  "adic""  Guara^'y."    RTCKC42271,  HuDoell 
Interview,  Dec.  27.  1995.  at  36:10-19. 
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Sue  Strayhorn,  typed  it.'^   This  seems  correct:    the  letter  bears  her  initials"' 
and  she  confirmed  this  at  trial. '^° 

~ Ine  moiJe.important  questiQrLis_vyhCLpr-epar£d_the  seconcLand  operative 

letter.    Again.  Ward's  story  varies.    In  his  deposition.  Ward  said  that  he 
pre^rared  the  second  letter  but  he  does  not  recall  who  typed  it."^   At  tnal. 
however,  he  was  less  sure  of  this: 


Q.        The  second  letter,  dated  Seotember  24th.  1985.  from 
Seth  Ward  to  Jim  McDougal.  oid  you  prepare  this  letter"^ 

A.         I  think  I  had  it  preoared. 

Q.         By  had  it  prepared,  wnat  do  you  mean"^ 

A.         Well,  I  either  wrote  it  or  dictated  it  cr  something. 

Q.        And  had  someone  tvpe  it  for  you'' 

-Y^^iso . 


For  a  numoer  of  reasons,  this  may  not  be  the  entire  story.    The  evidence 
presented  beiow  ;s  far  from  conclusive,  but  a  reasonaoie  inference  can  be 
dfawn-that  Ware  prepared  the  letter  in  ccnsuitatrorrwrttrtTis-son^n-taw  Webster 
Hubbell.  then  a  Rose  Law  Firm  partner. 

The  letter,  and  particularly  the  real  property  description  attached  to  iL 
appear  to  be  the  work  of  a  lawyer.    The  language  is  marked  by  legaiese 
("thereon."  "commonly  referred  to  as,"  "the  aforementioned  property,"  "the  pro 
rata  amount  of  the  note,"  "the  property  or  any  portion Jhereot!!X-    Ward  is  not  a 
lawyer.    He  dropped  out  of  Arkansas  State  Teachers  College  in  T941  to  join  the 
Marines:  and  by  his  own  admission.  "I  don  t  like  the  fine  pnnt  and  I  don't 
norn:ialiV-5tudy  what  I'm  signing  carefully  enough  .  .  .  ,"^®^ 


277  Ward  Depositran  at  53.    But  see  Ward's  tnai  testimony,  wnere  he  said  he  did  not  know 
who  prepared  this  lener;  he  knew  only  that  he  had  not  prepared  it.    Ward  v.  Madison  R.T  37. 

278  See  Ward  v.  Madison  R:T,  at  194-95. 

279  Id.  at  53-54.   Ward  did  hot  have  a^secretary.   He  speculated  that  hts  wife  may  have 
r/ped  the  ;ener.  ^  "' '"" 

280  Ward  v.  Madison  R.T.  37. 

281  Ward  Deposition  at  5,  7,  51.    Ward  v  Mad/son  RrT.-a._On  the  other  hand,  the  lener  is 
"amt^guous  m  some  respects.   One  would  e^^ect  ■greater  canry  from  a  lawyer  of  Webster 

Hubbell's  ability. 

121C3240  Anomey-Clieni  Pnvilege 

=nvilegea  and  Condoenoai  -67-  Attomevc   Worv  ''roauc: 


1425 

Webster  Hubbell's  secretary  told  the  IG  that  sne  beneved  she  typed~ttnis 
letter  but  could  not  otherwise  recall  the  circumstances."^^   Hubbell  said  that 
Ward  occasionally  asked  Hubbell's  secretary  to  type  things  for  him.""   As 
><dbbelJ-descnbed-it.  on  occasion  Ward  would.  bnng.dratL  letters  into  the  Rose 
Law  Firm,  then  sit  in  Huobell's  office  and  arinK  coffee  wnile  Hubbell's  secretary 
ryped  up  the  letters.    HuDbeil's  secretary  would  then  bnng  m  the  finished  letter: 

^ G-. And-you-fWuDbell]  rmgnt-aave-cead  it  ever  and.talked 


to  him  [Ward]  bnefly'^ 

A.         Yeah.    Or  he  might  have  gave  it  to  me  to  read  it.  or 
vice  versa,  or  not  at  all.  ~ 

Q.        Okay.    But  with  respect  to  this  oarticular  letter,  ao 
you  have  any  recollection  of  whether  you  did  read  it  and  discuss  it 
with  Mr   Ward';' 

A.         No.^^ 

'        Tiie~RDSB~traw  Firm  lawyyrs  workiiig  oi:  ;he  Cdbtle-Siaiide  matter 
(Thomas  P   Thrash  and  R.  Davis  Thomas.  Jr.)  state  :nat  they  did  not  drart  the 
letter  and  had  not  seen  it  before  tneir  interviews.""   They  also  recoraed 
almost  no  time  to  this  matter  in  Sectember  ana  they  never  recorded  any  time 
tharrefeT^nce'sltre" preparation  orthis-fEtter.'''^ — -, 

The  Rose  Law  Firm  has  indicated  through  counsel  that,  unbeknownst  to 
the  finn  until  mucn  later.  Webster  Hubbell  "often  assisted  Mr.  Wara  on  various 
matters.    However.  Mr.  Hubbell  did  not  open  ciient'matter  numbers  for  those 
matters  .  .  .  ."'^'    Hubbell  confirms  that  he  reoresented  Ward  on  vanous 


282  IG  Ex.  111-134.  at  2,    The  secretary,  Manna  Panon.  could  not  recall  typing  theMener  but 
recognizee^  the  type,  the  formatting  of  the  second  cage  and  'her  style  of  typing."    She  had  no 
knowledge  oi  the  issues  discussed  m  the  letter. 

283  /d.  at  24. 

284  Hubtaell  Inten/iew,  Dec.  27,  1995.  at  21:17-24.    See  generally  id.  at  1918-22:16. 

285  Thrash  Interview.  Dec.  1,  1995.  at  29:2-30:13.    Thomas  Interview.  Dec.  19,  1995. 
at  20-21  \  '^^  /• 

286  RIC118693-701;  RIC-118724-29. 

287  Lener  from  Alden  L.  Atkins  to  Bnjce  A.  Encson,  Oct.  31.  1995.  at  1 1 .    Here,  of  course, 
a  file  was  opened,  out  Hubpell  was  named  oilling  partner;  whereas_Mrs.  CImton  had  been 

~rr3c-,?d  biHing  partner  for  the  other  four  Madisor  '•■■o-^""   m^•:-;'3  opened  ear'^er  that  y^ar. 

~  ---. ^^  (continued. ..) 
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maners.  denies  that  he  did  so  with  respect  to  Madison  Guaranty  and  disputes 
the  Rose  Law  Firm's  assertion  that  it  did  not  know  of  his  work  for  Ward  until 
atter  he  left  the  firm.-^ 


Hubbell  states  that  the  Rose  Law  Firm  representee  Madison  Guaranty. 
Madison  Financial  and  Seth  Ward,  both  individually  and  as  an  agent  or 
employee  of  Madison  Guaranty,  in  this  matter."^' 


Ward's  accountant  gave  testimony  suggesting  that  Webster  Hubbell 
represented  Ward  with  respect  to  matters  concerning  Ward's  compensation  for 
this  deal.    The  accountant.  Mark  Schaufele,  testified  that  he  met  with  Ward  and 
McDougal  and  an  unidentified  man  at  Maaison  Guaranty  on  Jim  McDougaTs 
binhday  to  discuss  the  tax  ramifications  of  the  Castle  Grande  transaction, 
particularly  the  tax  ramifications  to  Seth  Ward."^   There  was  discussion  of 
how  to  apply  rents  from  a  portion  of  the  orooerry  to  Ward's  debt  to  Madison 
Guaranty  without  having  that  rent  become  income  to  Ward.    "They  [presumaoiy 
McDougal  and  the  um^ientified  man]  said  they  would  take  care  of  the  collection 
of  the  rent  and  aopiy  it  directly  against  the  intefest."^^' 

Q:        So  the  discussion  was  to  worx  out  how  best  Mr" 
Ward  would  have  no  taxaole  consequence  from  the  purcnase  and 
flow  througn  and  sale  by  Maaison'' 

"- —  'K.         Y'eah,  of  that  transaciiun.  ryalisticaity-  orrrow-tt-was 

going  to  be  handled  from  that  stanapoint. 

Q.         Were  anv  decisions  made'' 


287(... continued) 

See  IG  Ex.  111-33.  a  Rose  Law  Finn  "New  Matter  Master  Form"  dated  Aug.  2.  1985.   WeDster 
HuDbeil  was  the  oilling  panner.    IG  Reoort  at  ill-i5.  IG  Exs.  111-33,  111-34.  111-69.  ai  7-8:  letter 
from  Alden  L.  AtkiRS  to  Bruce  A.  Ericson.  Oct.  31.  1995.  at  4.    Cf.  Senate  Heanng  Transcript, 
Dec.  1.  1995.  ai  104;22-105:1.  wnere  huDbell  descnbes  Mrs,  Clinton  as  the  billing  partner  for 
Madison  Guaranty  without  distinguishing  among  the  various  matters. 

288  Hubbell  Inten/iew.  Dec.  27,  1995.  at  4.23-5.24 

289  IG  Ex.  111-69,  at  8:  Hubbell  Interview^ Dec.  27.  1995.  at  27;7-28:3,,  tn  contrast.  Thrash 
asser.s  tnat  Ware  whs  "^ct  a  client  of  the  Pcse  'Jtw  ^'.rrr.  'cr  p'jToses  of  'his  matter    Thrash 
Interview.  Dec.  1,  1995.  at  8:17-9:3.   The  Rose  Law  Firm,  through  counsel,  seems  to  agree 
with  Thrash.    Letter  from  Alden  L.  Atkins  to  Bruce  A.  Encson.  Oct.  31.  1995.  at  11-12'. 

290  Mark  Schaufele  Deposition,  May  27.  •:988.  at  5-7      .  . 

29^^'   Id.  at  9. 
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A.         My  recollection  is,  is  that  Jim  McDougai  suggested 
that  he  write  a  memorandum  outlining  their  prcoosal  as  far  as  the 
purcnase  --  Mr.  Ward's  purcnase.  and  then  the  option  that 

-Madtsoo-wamed  to  enter  to  buy-  iL-to  shcv^-toJwlr^  Ward-so-that  he 

could  take  it  to  his  attorney  to  see  if  that  met  with  Mr  Ward's,  you 
know,  it  was  fine  with  Mr  Ward's  attomev."^" 


Q.        Have  you  had  any  other  discussions  with  anyone 
other  than  Seth  Wara  concerning  Mr.  Ward's  commissions'' 

A.         At  the  time  of  the  original  transaction,  t  discussed  it 
with  Mr  Ward's  attomey,  Web  Hucoeil. 

Q.         Anyone  else''  

A.         No.-" 

?tr  or  others  at  iheftose  Lavrririn  aerfoiiiieu  vaiiuub  other  sen/ices 
that  relate  to  asoects  of  Ward's  agreements  with  McDougai.    For  example, 
Davis  Thomas'  timesneet  for  Octooer  18.  1985  inaicates  that  he  performed  "RS 
[research]  on  what  acorovals.  permits,  etc.  are  necessary  to  operate  sewer  and 
vvaTerTaCTfiTT5^nTrartTpre"TCrW~it5tepn"orTe  corrferences'WTttTJ-staty  agencies: 
Memo  to  Webb  Huobell."^*'   Also,  the  research  later  Derformed  on  the  liquor 
permit  issue  was  aescribed  as  "an  coinion  Seth  got  from  his  attorney. "^^^ 

Against  the  circumstantial  evidence  summarized  above  :s  Hubbell's 
express  denial  that  he  prepared  the  Septemoer  24.  1985  letter  or  represented 
\Ward  in  connection  with  the  Castle  Grande  matter. "^l^lt^apoears  as  well  that 
Rubbell  recorded  no  time  to  the  matter  and  was  not  listed  on  anv^fcull.  nor  on 


292  W  at  9-10 

293  Id.  at  T3.    In  FeDruary  1986,  McDougai  referred  to  trie  Rose  Law  Firm  as  Ward's 
attorneys.    IG  Ex.  HI-53. 

294  RiC1 18729.   Thomas  could  sned  no  light  on  this,  but  he  thinks  the  memorandum  to 
Hucbell  must  have  related  to-his  sewec^and  water  research.   Thomas  Interview,  Dec.  19,  1995, 
at  13.    HuDbell  has  no  recollection  of  this  ar^  annbutes  the  mention  of  hisname  to  the  tact  that 
his  '3la;;cnch;c  tc  Ward  was  we'i-i<nown  qt  thp  nrm--aubbell  Interview.  Dec.  27.  1995. 

at  10:24-12:2. 

295  IG  Ex.  111-53.    Richard  Donovan  does  not  rememoer  any  of  the  documents  penainmg  to 
his  iiGuor  researcn.    IG  Ex.  111-58,  at  3-4  ._         — — ''' 

296  "    IS  Ex.  111-69,  at  6-7,    Hubbell  Interview.  Dec.  27.  1995,  at  5:5-24.  19:18-21  24 
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anyone  else's  timesheets  except  for  the  Octooer  18.  1985  timesneet  of  Davis 
Thomas,  regarding  sewer  and  water  issues. ''' 

'^  --     NevertheJess,  Hubbell  is-noL precise  anout  wnen  ne  leamed  vanous 
things.    He  has  testified  and  been  interviewed  numerous  times,  and  one  gets 
the  impression  that  things  he  heard  after  the  fact  sometimes  get  muddled  with 
things  he  learned  in  1985.    For  examole.  his  testimony  about  how  the 
IDjI^Gastle  Grande  matter-game-to  the  -Rose-Law-Fimv-bas-sniited-^Before  the 
Senate,  he  testified  that  he  did  not  initially  know  of  the  Rose  Law  Finn's^ 
engagement  with  respect  to  Castle  Granoe: 

fvlr.  Chertoff.    And  the  Rose  Firm  was  also  engaged  to  do 
some  work  in  connection  with  the  Castle  Grana  [sic]  development; 
IS  that  correct? 

Mr.  Hubbell.    Yes,  it  --  i  didn't  know  that  initially  but  I  do 

'98 

now. 

As  set  forth  above,  however,  in  a  more  recent  interview  Huooell  said  that  Ward 
broughrttie  f nailer  to  Itie  Ruye  Law  Finn  a.'id  discussea  that-with  HObDeil 
essentially  contemporaneously. ■^' 

Similarly,  Hubbell  has  been  vague  aoout  wnen  he  learned  of  the 
.AfKansas^investmenr  timitationr'in  his  Senate  lesiimony  un  Decembec  l.  1995. 
Huboell  first  suggested  that  he  had  corte.mporaneous  knowledge  of  the 
transaction:    "I  wasn't  party  to  the  representation  of  Madison  and  my  father-in- 
law  in  that  acquisition,  but  I  was  aware  of  it  generally. "^°°   A  few  pages  after. 
this,  however,  he  suggested  that  he  may  not  have  learned  of  the  Arkansas 
investment  limitation  regulation  until  later:    'I  nave  grown  to  understand 
that.""'°'    And  in  his  Decemoer  27,  1995  interview,  he^^gested  that  he  knew 
of  this  limitation  in  September  1985.^°^  "   -- 

.,  An  alternative  theory,  advanced  by  the  Rose  Law  Finn  through  counsel, 
is  that  John^Latham,  and  not  anyone  at  the  Rose  Law  Firm,  structured  Ward's 


297  RIC1 18729. 

298  Senate  Hearing  Transcnpt.  Dec.  1,  1995,  at  110:4-8.  / 

299  HuDDell  Interview,  Dec.  27.  1995,  at  d:".  5-9  8.  IA.'.O^Id.IS. 

300  Senate  Heanng  Transcnpt,  Dec.  1.  1995.  at  102:15-1G3:11. 

301  Senate  Heanng  Transcnpt,  Dec.  1,  1995.  at  107:5-11. 

302  HuDDell  Inten/iew.  Dec.  27.  1995,  at  21  25-22:1 6. 
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participation  in  the  Castle  Granae  transaction.    After  first  discussing  evidence 
that  Thomas  Thrash  did  not  strjc'ure  the  transaction,  the  Rose  Law  Firm 
argues: 


Mr.  Latham.  Madison  Guaranty's  oresicent.  had  the  -egulatcry  and 
legal  background  to  structure  the  transaction.    (See  James  Aifora 
Statement,  Sept.  7,  1994  at  1.  RTC  IG  Reoon  Ex.  111-153) 

_. . MF-LathaFR-e*Dlaine4-iR-a€tail  the-xeassns-U^-lDC  purcr.ase  was 

split,  and  he  has  no  recollection  of  Rose  worning  on  the 
transaction.    (John  Latham  Statement  at  2-3,  RTC-IG  Report 
Ex.  29)    The  evioence  shows  that  Maaison  masterminded  the 
structure  of  the  purchase,  a  possibility  that  the  Inspectors  General 
did  not  consioer.-'"    , 

For  several  reasons,  this  theory  is  imoiausible: 

Latham  3  "regulatory  ana  legal  bacKground"  was  not  sucstantial:  he  had 
graduated  from  law  school  less  than  a  year  before  the  events  m  question  and 
naa  never  practiced  law.""^   The  Alford  statement  is  not  to  the  contrary  and 
h?as~rrsi!:ii!y  '.'j  ^u  wilh  Castle  Granae.    Alforc.  ^rraucitcr  with  F'-cst^ 
Company,  CPAs,  simply  said  that  a  year  before  the  Castle  Grande  transaction, 
when  F^cst  was  invited  to  bid  on  becoming  Maaison  G^^aranty  s  auditor,  he  had 
met  with  Latham  and  recalled  "being  scmewnat  imoressed  with  Latham 
because 'Of  his^  regulatory  arid"tegal  bacfcgrounc.  ana  after-the^meetng  I  felt 
comfortable  that  Frost  could  successfully  Derform  the  auaits."""'' 

Whatever  one  might  say  about  Lathams  bacKground,  Ward  and  oth_er 
witnesses  testified  in  1988  that  Latham  oiayed  no  significant  role  in  the  Castle 
Grande  transaction, ^°®    Indeed,  Latham  s  testimony  aoout  the  September  24. 


303  Rose  Response  ;o  IG  at  52-53  (footnote  omined). 

304  in,  June  1983.  wnen  Latham  jomed  Madison  Guaranty  as  executive  vice  presiaent,.  he 
was  still  in  law  school.    Ware/  v.  Maaison  R.T.  93-94     According  to  the  cierk  ot  the  Arkansas 
Supreme  Court:  Latnam  joined  the  bar  m  1984  and  had  his  license  susoended  some  time  prior 
to  1992  tor  non-compliance  with  continuing  legal  education  requirements  ana  failure  to  pay 
dues.   Harry  Don  Denton,  m  a  deposition  taken  in  RTC  v.  Frost  &  Co.  in  April  1990,  descnbed 
Latham  as  follows:    'John  Latham  was  quite  talented,  a  great  deal  of  skill  and  ability,  diligence. 
Ability  to  get  along  with  peoole.    Was'grossly  mexoenenced."    Denton  Deposition,  April  10, 
1990,  at  23:25-24  4  •.  ■ -^  ^ 

305  IG  Ex.  111-153,  at  1. 

306  Asked  wnat  Latham  did.  Ward  testified:    "He  generally  -  1  don  t  know  what  he  did.    He 
was  in  the  office  with  the  door  shut  all  the  time  '   Asked  if  Latnam  was  .involved  in  the  sale  and 
deve|ocr~ent  of  the  IDC  prooerty.  Ward  answer' "    "N-*  'nat  1  3"^  aware  of."   Ward  Deposition 
at  36.5-13.      - 
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1985  letter  agreement  was  excluded  as  near-^ay  at  the  trial  in  'Nard  v.  Madison 
because  the  principal  basis  for  Latham  s  statements  was  things  he  had  heard 
from  McDouaal."'°' 


Harn/  Don  Denton,  who  knew  Ward  well  arc  nad  .ntroduced  Ward  to 
McDougal.  testified  m  1988: 

.__- Q Wpc:  Mr  I  qth;=im  invQhz£d_irLine.r.=.gCiiatians_fpr  the 


purchase  of  this  property  [Castle  Granael'' 

A.         No. 

Q.        That  would  have  been  outside  his  area  of 
responsibility'' 


I  don't  believe  he  had  the  contacts 


3oa 


Other  evidence  also  suggests  that  Latham  was  net  cicse  to  the 
transaction.    On  Octooer  3,  1985..  McDougal  sent  Latham  a  memorancum  that 
rVatrrni-rts-entirety,  as  follows:  -^^e  wifl-bG  funaing  the  51 .75^r9QO-gurchase  cf 
the  145th  Street  property  next  week.    What  :s  your  casn  situatic^'^""'^' 

Finally,  Latham  himself  testifiea  in  :988  that  ne  -^e'jer  saw  the  second 
Seetemcer  24--V9854e!tef-unttH;4ay- o^  june-^  966  and-never  otssussed  the 
terms  emocdied  in  the  letter  with  McDougal  at  ai! z'^"   Inceea,  Latham  testified 
that  he  had  never  heard  of  Ward's  commission  arrangement  until  Ward  told  him 
about  It  in  1986."^"  

The  option  of  May  1.  1986:    Huboell.  Thrasn  anc  Thomas  could  not 
identify  this  as  a  Rose  Law  Firm  document,  say  tney  ciid"not.,prepare  it  and 


307  Ward  •/.  Madison  R.T.  96-37 

308  Denton  Deoosition,  May  24.  1988.  at  20     See  aiso  id.  at  58-61. 

309  IG  Ex.  111-47.  -. 

\  -^ 

3'C        Lafa—  Dcccc;t:cn.  June  9:  1988.  at  i^-?0  34-36    Sue  Stravnorn  also  testifiea  tnat 
sne  never  saw  this  letter  until  May- June  1986.    Ward  v.  Madison  R.T.  i94-a5 

31 1         Id.    Thus,  wnile  Latham  did  explain  m  detail  the  Castle  Grance  Tansaction  ;o  the  RTC 
IG.  Lathan^  s  knowledge  was  hearsay  and  accuired  after  the  fac2._Latham  s  statement  that  the 
Rose  L">v  Firm  aid  not  work  on  the  transactio  ^   'i^  from  proving  t*^at  Latham  ■masterminded" 
the  transaction,  tends  to  confirm  that  Latham  was  out  of  the  icoo. 
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could  not  identify  the  notaries  who  signea  it  ac  Rose  Law  Firm  employees."'^^ 
Nevertheless,  counsel  for  the  Rose  Law  Firm  has  confirmed  that  this  document 
was  created  at  the  Rose  Law  Firm  and  bears  word-orocessing  markings 
tnoicating  that  it  was  created  by  or  for  Mrs.  Clinton."'^    In  panicuL^-r-the  small 
letter  "g"  on  the  option  stands  for  Mrs.  Clinton. ''" 

The  RTC  recently  propoundec  interrogatories  to  Mrs.  Clinton  on  this 
cjiihjfirt     A<^  indiratpd  ahnvp    whilp  Mr<;    Clintnn  ha<;  nnt  ypt  rpc^pnnn^  to  these 
•fnierrogatories  (her  counsel  has  promised  to  do  so  sncrtly),  her  counsef  has 
indicated  that  she  has  reviewed  the  option  (wnicn  is  attached  to  the 
interrogatories)  and  does  not  recall  it.^'^ 

3.         Analysis. 

To  be  liaole  for  aiding  and  abetting,  one  must  oe  generally  aware  of  his 
role  as  pan  of  an  overall  illegal  or  tortious  activity,  ana  one  must  knowingly  and 
substantially  assist  the  pnncipal  violation. ^'®   The'2  may  have  been  a  principal 
violation  here,  but  there  is  no  substantial  evidence  that  the  Rose  Law  Firm 
knowingly  and  substantially  assisted  in  its  commission. 


Knowledge:  Thrash  and  Thomas,  who  recall  very  little  about  the 
transaction,  say  they  had  no  savings  ana  loan  exoerience.  aid  not  know  of  the 
Arkansas  investment  limitation  regulation,  did  not  know  of  the  "1984.  FHL3B 
Rjspert  of  Examir>atten-er  Supervisofy-Agfeememr-ano-^d-notknow^he  terms 


312        Huboeil  Interview.  Dec.  27,  1995.  at  26.10-31:7.   Thrasn  Interview.  Dec.  1.  1995.  at 
33:4-34:12.   Thrasn.  however,  could  not  :aentity  his  own  secretary  either,    la.  at  40:1-3. 
Thomas  Interview.  Dec.  19.  1995.  at  23:21 -,i5. 25.  ~ — --■- 

\^  ._        '~---. 

313-        Comoare  SW1-063  througn  SW1-068  (Def.  Ex.  3  m  Ward  v   Madison)  ana-SWi-070 
through  SW1 -074  with  IG  Ex.  40.  at  16-31  lorafts  of  the  ourcnase  agreement  oreoared  3y  the 
Rose  Law  Firm)  and  RTCKC-ll 005-06  (litigation  lener  to  Peat.  MarwicK   Mitchell. and  Company). 

314  Counsel  for  the  Rose  Law  Firm  confirmed  this  on  DecemtDer  21.  1995.    The  inauiry  was 
an  outgrowth  of  a  statement  by  Davis  Thomas  that  the  lener  m  this  coae  stood  for  a  particular  • 
attorney,  although  he  coukj  not  rememoer  his  own  letter,  let  alone  the  letters  assigned  to 
others.   Thomas  Interwew.  Dec.  19.  1995.  at  16.8-177    That  the  letter  "g"  was  associated  with 
Mrs.  Clinton  tends  to  be  confirmed  by  RTCKC41 005-06.  a  lener  she  signed  that  also  bears  a 

'\,  ■~---. 

315  On  Decarrber  21.  1995.  the  R'''C  DrcDcLr'cfec!  a  set  of  'nterrcgatones  'o  Mrs  Clinton 
inquinng  about  this.    David  E.  Kendall,  counsel  for  the  Clintons,  says  that  Mrs.  Clinton  has 
reviewed  the  options  (there  were  several  versions)  but  does  not  recall  them.   Memorandum  of 
telepnone  conversation  with  David  E.  Kendall.  Dec.  28,  1995,  at  l.   Kendaii  nas  promised  that 
Mrs.  Ctjnton  will  respond  to  the  interrogatories  as  soon  as  possiDie. 

315  "     Restatement  (Second)  of  Tons  §  875  (1979). 
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on  which  Seth  Ward  purchased  his  portion  of  Castle  Grande.'"'    No  contrary 
evidence  has  been  found.    Hubbell  knew  in  1985  the  essential  terms  of  the 
transaction,  including  the  aspects  that  arguably  make  it  a  straw-man 
arrapgemenL-buLhe  mayLDot-have  learnecLtbese-things-uatiLattei^the 
transaction  clcsec. 

If  HuDbeli  had  knowledge  at  a  relevant  time,  it  is  possible  that  this 
KnQwiedg€-gugrU-be-4mputed  to  the  Rose-Law-^im^    As-a-wa«e*-3Lpartnership 
law,  that  may  happen  if  the  partner  who  knows  something  but  is  not  acting  in 
the  particular  matter  "'reasonably  could  and  should  have  communicated  it  to  the 
acting  partner.'"-"'*   Even  so,  it  is  unclear  that  the  imoutation  of  Hubbell's     _ 
knowledge  to  the  finm  would  mean  that  othePA/ise-mnocent  acts  performed  by 
other  lawyers  in  the  firm,  wno  lacked  actual  knowlecge  or  these  matters,  would 
somehow  become  "fraud"  or  "intentiona:l  misconauct    yvithin  the  meaning  of  the 
statute  of  limitations  extender.    There  is  no  relevant  case  law  under  the 
extender  statute,  nor  much  by  way  of  analogy  in  cases  construing  the  Uniform 
Partnership  Act. 

Substantial  assistance:  The  argument  here  also  is  weak  at  best._ 
alTfTggyii  the  leabuiib  fui  [his  weakness  -ciffer  as  berween  the  rwc~pTfhcipal 
documents. 

The  September  24,  1985  letter   Hubbell  says  that  he  did  not  draft  the 
S6etemDer2^i--n^8S- tettei .^"^  and  rie  receiuiy  tulu  tiie~Senate  that  he-^'wasn't 
party  to  the  representation  of  Madison  and  my  father-in-iaw  in  that  acquisition, 
but  I  was  aware  of  it  generally. "■'^°   The  evidence  summanzed  above  is  not 

entirely  consistent  with  Hubbell's  declaration  that  he  "wasn't  party  to  the     

reoresentation  of  Madison  and  my  father-in-iaw  in  that  acquisition."  but  it 
suggests  at  most  that  Hubbell  may  have  cast  a  fairly  casual  eye  over  the 
September  24,  1985  letter.  ~~~~  "^^     ..^ 

7^e  May  1,  1986  option:   The  option  has  less  immediate  significance 
than  the  September  24,  1985  letter.    The  option  did  not  assist  in  the  closing  of 
the  acquisition.    It,  unlike  the  letter,  was  created  many  months  after  the 
transaction  closBd.   The  option,  unlike  the  letter,  does  not  prove  any  awareness 
on  the  part  of  its  author  of  Ward's  arrangements  with  Madison  Financial.    Such 
\       '  , 

317  Thrash  Interview.  Dec.l.  1995>4t  4;20-5;12.  7:23-26.  23;25-24;25.  24-26-25:20,  31:13- 
22.  32:1-12.    Thomas  Interview.^Dec.  19.'r995,  at  5  4-12.  17:13-19:10.  23:3-7,  28:15-29:12. 

318  1  Alar  R.  Bromberg  and  Larry  E.  Ribstem.  Bromberg  and  Ribstein  on  Partnership 
§  4.06.  at  4:73  (1994).  quoting  Uniform  Partnership  Act  §  12  {1914). 

319  IG  Ex.  111-69.  at  6-7. 

320  Senate  Hearing  Transcnpt.  Dec.  1,  1995,  at  102:22-103:2. 
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awareness  could  be  inferred  only  if  one  crecits  the  Latham/Young  view  thafthe 
option  was  an  attempt  to  obtain  caDital-gams  treatment  for  Ward's 
commissions.    If.  instead,  one  credits  Ward's  view  that  the  option  had  nothing 
To^dcwith  the-commissK3fis-ias-th€-ajPV-f^-^V3/'d  v^  A-tec/son  ooviousty  did),  then 
the  author  of  the  cotion  need  not  have  known  anything  aoout  Ward's 
commissions,  let  alone  his  100  percent  financing  or  the  other  terms  emoodiec 
in  the  Septemoer  24,  1985  letter    For  these  reasons,  the  option  seems  at  most 
taAgenttaily  retatec-^o-the-acgtitsition  itself — ■ .^ 

The  option  mignt  be  related,  however,  to  an  effcr:  :c  document  Ward's 
rignts.    Ward  and  ethers  have  testified  to  sucn  an  effort,  noting  the  need  to_ 
have  some  wntten  evidence  for  the  FHLBB  examiners  to  see  of  Ward's 
entitlement  to  the  commissions.'"'    HuDbell  says  that  Ward  was  anxious 
aoout  whether  he  would  be  oaid,^^   In  sucn  circumstances,  it  would  not  oe 
unusual  to  ask  a  lawyer  to  heio  reduce  one's  ocsition  to  wnting.    Again 
however,  this  theory  makes  sense  as  acpiied  to  the  option  only  if  one  creaits 
the  view  that  the  option  bore  seme  relatiorshic  to  Ward's  commissions. 

x^^ If  this  view  :s  accepted,  then  the  ootion  might  oe  aeemed  a  rather 

opaoue  and  oemaos  misleading  means~5f^dOCUnTermrrcrWsrd"s~entitlement  to 
commissions.    But.  as  noted,  this  is  a  theory  the  )ury  in  Ward  v  Madison 
rejected,  and  it  suffers  from  a  numoer  of  problems,  staring  with  its 
inconsistency  with  the  Seotember  24,  1985  letter  and  going  on  to  its 
jaepehoence  o"n~IIathafrrarTd  Young,  witnesses  whom  it  would  be  easy  to 
impeach, ^^^ 

Beyond  this,  the  theory  that  Ward  or  McDougal  wanted  to  have  the-Bose 
Law  Firm  document  the  tenms  that  (arguably)  make  Ward  a  straw  man  is  hard 
to  reconcile  with  the  fact  that  in  other  rp<:oects  McDougal  and  Ward  seem  to 
have  resoned  to  self-help  rather  than  advice  of  counseir"  Cenainiy  the  series  of 
loans  that  they  entered  into  in  the  spring  of  1986  (S400,00€Lfrom  Madison 
Guaranty  to  Ward:  3300,000  fron,  /v'ar^  to  Madison  Financial;  and 
approximately  570,000  running  in  both  directions]  reflect  a  fairly  unusual' 
approacn  tcr  documenting  Ward's  entitlement  to  commissions.   There  is  no 
evidence ^hat  the  Rose  Law  Finn  had  any  hand  in  these  loans,  and  it  is  hard  to 
imagine  that  any  competent  lawyer  could  have  recommended  this  course  of 
action. 


321  Ward  v  Madison  R,T.  27-29,  49-55-, ^101 -02,  114-15. 

322  As  noted  acove,  Selh  Ward  told  Webster  Hubbell  m  trie  soring  ot  1986  that  he  "naa 
some  sense  Madison  was  having  trouole"  and  v;as  "very  anxious"  about  whetner  he  was  going 
to  be- paid  the  commissions  he  was  owed.    HuDoeli  Interview,  Dec.  27,  1995,  at  43;2i-44:i2. 

321^    Latham  piec  guilty  to  bank  fraud.   You'  ,  :  '-zz'rirr.z  e.^  =  witness  are  much  ic.:3 
senous  but  there  are  a  numoer  of  inconsistences  in  his  testimony. 
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The  money  received  by  the  Rose  Law  Firm:  The  arr.ount  of  money  "paid 
to  the  Rose  Law  Firm  for  its  Castle  Grande  work  (54,670.35)  is  not  substantial. 
Work  was  performed  for  the  money   at  least  with  resoect  to  the  liquor  and 
sewage-issyos.  and  the  inft4al  revtew-of-the-pofGhase-agreementT— — ' 

Missing  documents:   The  Rose  Law  Firm  did  not  have  a  centralized 
system  of  opening  or  maintaining  files:  instead,  matters  were  left  to  the 
diseretion-cfnntftvtdttaHawyefST^"'   The  "bright  line"  approach  takeruto  the 
'  statute  of  limitations  in  Arkansas  has  made  long-term  aocument  retention  by 
law  firms  less  customary  than  might  be  true  elsewhere,    in  Arkansas,  as  in 
some  other  states,  the  courts  have  been  reluctant  to  develop  exceptions  to_the 
statutes  of  limitations.    While  in  some  states  (e.g.,  California),  various  toiling 
doctrines  make  it  exceedingly  difficult  to  render  advice  on  how  long  one  must 
keep  documents,  in  Arkansas  this  is  not  true.    As  recently  as  1991,  the 
Arkansas  Supreme  Court,  in  a  legal  maioractice  case,  refused  to  adopt  a 
variety  of  tolling  doctnnes,  stating  as  follows:  

There  is  yet  another  significant  reason  we  do  not 

.^_ retroactively  adopt  the  "discovery  rule,'  "date  of  injury  rule."  or 

'Termination  oferfipfoyfrTent  rule.'^M'any^atJsTra'crors,  accountants, 
architects,  attorneys,  and  other  similar  orofessionals  surely  have 
relied  on  our  traditional  and  long-standing  rule.    In  aoing  so,  they 
had  no  reason  to  keep  records  for  longer  than  three  (3)  years.    As 
- "        a  consequence,  it  we  retroactiveIy~c?wfg"ecnne"TUTeT'!fiey'Tmght 
easily  have  no  matenals  to  use  in  their  defense. ^^^ 

Summary:  The  only  solid  evidence  tying  the  Rose  Law  Finn  to  this_ 
acquisition  is  evidence  of  the  innocent  activity  of  participating  in  the  drafting  of 
the  purchase  agreement.    While  some  evidence  suggests  that  Huobell  could 
.have  had  a  role  in  the  drafting  of  the  September  24,  1 98^5  tetter  between 
McDougal  and  Ward,  nothing  proves  he  aid,  much  less  that  he  did  so  knowing 
..  to''L>e  wrong.    Similarly,  while  Mrs.  Clinton  seems  to  have  had  some^^role  in 
drafting  the  May  1,  1986  option,  nothing  proves  she  did  so  knowing  it  to  be 
wrong;  and  the  theones  that  tie  this  option  to  wrongdoing  or  to  the  straw-man 
arrangennents'are  strained  at  best. 


324  Thomas  Interview.  Deo  19,  1995^31  30-31;  HuDtJeil  Interview.  Dec.  27,  1995,  at  4,1:16- 
43;20.  "—        .     - 

325  Chapman  v.  Alexander.  307  Ark.  87,  817  S.W.2d  425,  427  (1991).    Of  coucse,  nothing 
in  this  opinion,  or  elsewhere,  would  justify  sooiiation  of  evidence,  such  as  has  been  suggested 
recently  in  the  press,  should  that  be  proved.    The  oniyDOint  being- made  here  is  that  discarding 
files  be'ore  investigations  began  and  subpoena  -  were  '33ued  mignt  be  ,jstifiable.   Therefore, 
without  more,  the  non-existence  of  certain  files  today  is  not  proof  of  actionaole  wrongdoing. 
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The  evidence  taken  as  a  wnole  does  not  amount  to  convincing  proof  that 
the  Rose  Law  Firm  knowingly  aided  and  abetted  a  fraud,  or  a  scheme  to 
circumvent  the  Arkansas  investment  limitation  regulation.    This  conclusion  does 
'rTof-f=*eGessa«iy--roeaR-4ha4-the-&vidence  exonerates- anyone-it  sm^lymeans, 
given  the  apolicable  legal  standards  and  the  statutory  mandate  under  which  the 
RTC  operates,  that  no  reasonable  basis  has  been  found  to  recommend  the 
filing  of  a  claim  relating  to  the  acquisition  of  Castle  Grande  against  the  Rose 
Law-Rfm: 

D.         The  retainer. 

As  noted,  for  a  time  the  Rose  Law  Firm  received  a  52,000  a  month 
retainer  from  Madison  Guaranty.    The  press  has  suggested  that  then-Governor 
Clinton  personally  solicited  this  retainer  from  McDougal  and  picked  up  the 
money  monthly. ""^^   The  suggestion  is  made  that  the  retainer  was  paid 
because  the  Clintons  wanted  the  money,  rather  than  for  sen/ices  rendered^ 

This  suggestion  seems  wrong  for  at  least  three  reasons: 

^^       rlrsT,  The  rsrairrerwas^rreated  as~an"^"dvanTe"'fe^e~paymenr^r'sen/ices  to 
be  rendered  rather  than  a  "true"  retainer  [a  fee  paid  regardless  of  wnether 
services  are  rendered,  in  effect,  a  fee  for  remaining  available). ^^^   Consistent 
with  this  interpretation,  the  Rose  Law  Firm  aepositea  the  retainer  into  a  trust 
aecounTTaneasrslarting  in" FebrTTalv'  T986:"'*~A''*rrue*"retainer-nBed  not  be 
deposited  into  a  trust  account,  because  it  is  a  payment  for  being  available 
rather  than  an  advance  on  services. 

Second,  the  available  evidence  shows  that  services  were  rendered  and 
that,  when  the  representation  was  nearing  an  end.  the  unused  portion  of  the 
retainer  was  returned  to  Madison  Guaranty  (indeed,  pem'aps-w.hile  Madison 
Guaranty  still  owed  the  Rose  Law  Firm  some  money  for  tf>e  Babcock  and  Tulsa 
Econolodge  matters).   Thus,  the  sugg^oticn  that  the  retainc,  wab  sonne  sort  of 
gratuity,  or  was  handled  improperly,  lacks  founcation. 


326  Los  Angeles  Times.  Nov.  14,  1983.    Cf.  Straynorn  Interview  at  45.  Davidson  Notes  of 
Raglin  inten/iew.  May  ^1.  1994.   Trie  President  states  itiat  ne  did  not  pick  up  trie. money. 
Interrogatory  Responses'of, William  Jefferson  Clinton.  May  24,  1995.  answer  to  Interrogator/ 
No.  17(f),  at  32.  \  ''\_ 

327  Inter'oqarcPy'  "Responses  of  WJIIan/  Rodham-Ciimon.  Mav  24r-T995.  answer  to 
Interrogatory  No.  17(d).  at  34-35  ("1  don't  recall  wno  negotiated  tne   retainer  arrangement'  (tnis 
was  in  tact  simply  a  prepayment  of  fees  and  expenses,  witfi  any  excess  to  be  refunaed  to  the 
client).").   This  distinction  is  explained  m  Char.es  W.  Wolfram,  Moaern  Legal  Ethics  §  9.2.2.  at 
505-06.(1986). 

328  RLr2;02995-96. 
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Third,  as  descnbed  above.  McDougai  s  Madison  Bark  had  refused  to  pay 
the  Rose  Law  Firm  ,n  full  for  litigation  seoj\ces  'endered  in  1981  and  1982. 
Given  this  prior  exporience  with  McDougai,  the  Rose  Law  Firm  could  hardly  be 
bfamed  for  seewng-advance-payment  cefore  agreeing  ;o  reoresent-a^  McDougai 
entity  once  again. 

For  these  reasons,  and  in  iignt  cf  the  small  amount  of  money  at  :ssue, 
furtfter  investtgatten  of  t^e  retainer  aoes-not  seem  '^v-affanteo: ■ — .__. 


VII.       CONCLUSION.  _ 

The  evidence  does  not  provide  a  basis  consistent  with  the  extender 
statute  on  whicn  to  assert  claims  against  the  Rose  Law  Firm  that  ccuid  be 
pursued  m  a  cost-erfective  manner.    Accoraingly.  it  is  recommenoed  that  no 
further  resources  be  expended  on  this  part  of  the  investigation. 
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VIII.      APPENDICES. 

A.        Appendix  A:    Subpoenas  served  on  the  Rose  Law  Firm. 


Two  subDoenas  were  served  on  the  Rose  Law  Firm,  one  aated 
February  9.  1994  and  the  other  dated  August  31.  1994. 

-The_sutiooena-daied-Eeaiuary  Q   1QQ4  n.qiled  fnr- _^ 

i.  Any  and  all  documents  in  your  possession,  custody  or 

control  for  the  years  1982  throucn  the  present  that  reflect,  refer  or  relate 
to  the  operations  or  management  or  Madison  and/cr  MFC  and  their 
lending  practices  and  transactions,  inciuaing,  but  not  limited  to,  the 
following: 

1 .  All  documents  relating  airectly  or  moirectly  to  services 
rendered  by  you  to  Madison,  MFC.  and/or  any  related  entity; 

2.  All  documents  relating  airectly  or  indirectly  to  legal  opinions 
renoered-b^^-you  to  Maetson,  MFC— and/or  any  reiated-entttyr"^ 

3.  Madison  and/or  MFC  recorcs; 


4: boan-fttesrtncftidtngrotrt-rrot  itmtted-tc.  ail  attorney  notes, 

closing  oinders,  correspondence,  billing  statements,  legal  opinions, 
appraisals,  financial  statements  or  borrowers,  and  intemal  and  external 
memoranda  relating  to  the  loan  transactions;  _. 

5.         Documents  which  reference  Madison  and/or  MFC; 

5.         Documents  reflecting  the  appointment -of  individuals  or 
entities  to  positions  as  otficers  or  directors  of,  or  counsel  to,  Madison 
and/or  MFC; 

7.  Documents  relating  to  the  incorporation  or  formation  of 
Madison  and/or  MFC; 

8.  Board  of  Directors  minutes  for  Madison  and/or  MFC; 

9.  Loan  Committee  minutes  for  Madison  and/or  MFC; 

10.  Written  or  oral  communications  with  regulatory  examiners; 

1 1 .  Written  or  oral  communications  with  outside,  or  inside 
auditors; 
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12.  Written  or  oral  communications  ('ncluding  legal  opinions  or 
other  memoranda)  with,  to  or  received  from  other  Madison  or  MFC 
attorneys,  including  in-house  attorneys  and  other  outside  law  firms  or 

-counsel .  . 

1 3.  Organizational  charts  of  Madison  and/'or  MFC: 
lA, —   Audtt-Comroitlee  minutes-fct-MadisoR-and/or-MFC: 

15.  Billing  statements,  invcices.  and  time  sneets  for.  anc/or 
referencing,  your  work  performed  for  Madison  and/or  MFC;  and 

16.  Retention  agreemer;;    £-~agement  letters,  anc/or  any 
other  agreements  between  you  and  Maaison  and/or  MFC. 

II.  .Any  and  all  documents  in  your  possession,  custody  or_ 

control  for  the  years  1982  througn  the  present  not  covered  by  any  prior 
request  t.'-.at  reflect,  refer  or  relate  tc  Mad:son  and/or  MFC.  inducing,  but 
not  limited  tc.  the  following: 


1.  Corresponaence.  internal  memoranoa  or  personal  files; 

2.  Communications  with  emoloyees  of  Maaiscn  and/or  MFC; 


3.  Communications  with  state  or  federal  regulatory  agencies; 

4.  Board  of  Directors  and  Committee  meetings  for  Madison 
and/or  MFC.  both  formal  and  informal  (including  advice  memoranoa, 
minutes,  oersonal  notes,  progress  reports,  strategy  olans,  policy  and 
proceaure  guides,  loan  packages  ana  presentations) ;-and 

5.  Legal  opinions,  correspondence,  documents  reflecting  legal 
,    research  and  the  product  of  legal  research,  attorney  notes,  communica- 
tions with  Madison  and/or  MFC  relating  to  legal  opinions  rendered  or 
legaJ  research  performed. 

Rider  to  subpoena  dated  Feb.  9,  1994,    Most  of  the  44  boxes  we  received  were 
produced  in  response  to  thiis  subpoena. 

To  be  sure  that  we  t^ave  asked  for  everything  of  possible  relevance,  the 
RTC  issued  a  second  subooena  in  August  1 994.  _7his subpoena,  dated 
August  31,  1994.  covered  the  folfowing  subjects: 

1.         Any  and  all  documents  referring  or  pertaining  to  Whitewater 
Development  Company,  Inc. 
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2.         Any  and  all  documents  referring  or  pertaining  to 

a.  Carrcaign  committees  or  committees  having  any  political  or 
legislative. purpQse_eslabiisbed±iy- or  foLthebenefit  of 

William  J.  Clinton,  including  but  not  limited  to  Mr  Clinton  s    a 
1984  camoaign  committee. 

b.  James  B.  McDougal  and/or  Susan  McDougal 
^_^____.. c, RclUng  Manor.  Inc. -    _ 

d.  Flowerwood  Farms,  Inc. 

e.  Riley-McDougal  (partnership), 
f           Great  Southern  Land  Co. 

g.  Park  Place.  Inc. 

h.  McDougal  and  Associates. 

i.  Tucker-Smith-McDougal. 

J.  Smith-McDougai. 

k.  Kings  River  Land  Co..  Inc. 

I.  Pembrook  Manor. 

n.  Madison  Marketing. 

n.  Earth  Movers,  Inc. 

""■ c. C^zarks-fiealty  Co. 

p.  Ozark  Air  Services, 

q.  Arkansas  Ventures. 

r.  Chris  Wade  &  Associates.  Inc. 

^^^ — "  s:  AppraisahAssociatesrtncT  — 

t.  International  Community  Development  Corp. 

Rider  to  subpoena  dated  Aug.  31,  1994.    In  response,  the  Rose  Law  Finn 

through  counsel,  offered  to  produce  documents  pertaining  to  Bobby  Bratton. 
Camoobello.  Madison  Bank  &  Trust  Company  and  Chns  Wade.   The  Finn  aiso 
jndicated  that  it  had  nothing  whatsoever  pertaining  tomdstof-them,  including 
Appraisal  Associates;  Arkansas  Ventures;  the  vanous  CRrrton  campaign 
organizations;  Castle  Grande;  Dixie  Continental;  Earth  Movers;  Flowerwood 
Fanrjs;  Great  Southern  Land  Company;  International  Community  Development 
Corporation;  Kings  River  Land  Company,  Inc.;  Maplecreek  Farms;  McDougal  & 
Associates^  101  River  Development;  Ozark  Air  Services;  Pembrook  Manor; 
Riiey-McDougal  Partnership;  Rolling  Manor;  Smith-McDougal  Partnership; 
Tucker-Smith-McDougal  Partnership;  and  1308  Mam  Street. 
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B.         Appendix  B:    Comparison  of  two  Castle  Grande  side 

agreements  between  Seth  Ward  and  Madison  Financial. 

•^- Uere:s  a  comoanson.  oLthe  two..lertera-both_claied- September  24,  19S5, 

signed  by  Seth  Ward  ana  Jim  McDougal     Underlining  indicates  words  added  in 
the  3cCond  version  of  the  letter:  strikeouts  indicate  words  removed  in  the 
second  version  of  the  letter: 


Seth  Ward 

48  River  Rioae 

Little  Rock.  Arnansas    72207 

September  24,  1985 


Mr.  J+m  James  B.  McDougal.  President 
Madison  Financial  Conooration 

I6tl'i  ai'id  Main  Streets 

Linie  Rock,  Arkansas    72201 

Dear  J+fp-  Mr.  McDoucal: 


This  letter  is  to  set  forth  our  agreement  concerning  the 
property  commonly  referred  to  as  all  the  land  owned  by  the 
Industnal  Develooment  Company  of  Little  Rock  ana  certain 
improvements  thereon. 

On  or  about  the  13th  day  of  September?  1B85,  Madison 
Guaranty  Savings  and  Loan  Association  agreed  to-acqurre  all  of 
the  Industnal  Development  Company  of  Little  Rock's  property 
except  the  grounds  and  building  commonly  referred  to  as  the 
Timex  Building.    In  the  agreementT  Madison  has  the  nght  to  assign 
its  cights.to  that  agroomcnt  to  any  entity  or  individual.    As  part  of 
our  agreement,  1  have  agreed  to  take  title  to  all  of  the  assets  -afv^ 
proporty  of  the  aforementioned  proDertv  that  is  located 
immediatelvnorth  of  145th  Street,  the  water  and  sewer 
improvements,  and  the- water  end  oowago  sewer  treatment  ponds^ 
including  the  one  Pocated  south  of  145th  Street.    Madison 
Guaranr/  Savings  and~Loan  Association  wilLagroe  to  lend  me  9f» 
a  non  rooourGO  basis  the  purchase  pnce  for  this  property  secured 
ef4y  by  a  mortgage  of  those  parcels  and  the  sewer  and 
watonworko    water  works. 


•2':C32-:0  -'-'  Anomey-Client  Pnviiege 

PnviiegeO  ana  ConiiaenDal  •83^''''  Anomeys  Worn  °'oauc; 


1441 

Madison  Guaranty  will  oav  S35.000  00  to  me  to  have  an  option  for 
at  least  270  days  from  the  date  of  acouisition  to  purchase  the 
property  from  me  at  any  time  for  the    m  whole  zr  <r  part,  for  at 
-least  the-cro  rata  amount  of  the-note  plus  all  accruea.  i merest r 
exceot  one  oarcel  described  as  follows: 


^ooroximatelv  22  1/2  acres  located  and  referred  to 

as  the  iMortheast  QuaarapH-of  the-iotercnanae  of    _^ 

Hicnwav  65  and  I45th  Street.    More  specifically 
described  in  the  artacneo  laoal  description  which  is  a 
oar;  of  this  agreement. 

It  IS  the  intention  of  both  Madison  and  myself  to  attempt  tc 
develoc  ail  e^  the  propeny  acquired  from  I.D  C.t  and  sell  it  as 
auicKly  as  possible.    If  thoro  ic  any  ourcnaso  of  the  property  or 
any  portion  thereof  is  sold  dunng  the  270  aay  penod.  the  sale 
pnce  wiil  be  mutually  approved  bv  me  and  Madison  Financial 
Corporation.    The  proceeds  of  afty  the  sale  will  be  applied  toward 
the  promissory  note,  less  a  ten  poroont  ':C°'o  saies  commission  to 

"Ue  paid  to  me^tj-^iv  Drupprty  'C-TottJ-ov  mor^r^^^.   At  Madrscn  s 
discretion.  iPte  any  particular  piece  of  propeny  may  be  deeded 
back  to  Madison  prior  to  the  execution  of  tho  oaios  tranoactiun.  !f 
It  IS  3olG  By  anyone  olco.  thon  tho  orococGt  will  go  to  Madicon 

~<jiJjranT7~^gss~tho'uor7TrTnc:3ion  tcrtfic  Jthur  uollc"~jnd~3^m=^ 
poroont  :cmmicoiGP  tc  ~.c.  a  sales  transaction. 

It  iS  also  agreed,  in  addition  to  the  salary  I  am  receiving 
from  Madison  Guaranty,  on  all  property  aoQuirod  from  i.D.C.  oold 
oithor  By  mo  or  oy  Madioon  Gua'""''ty  after  tho  cxoroiGO  of 
Madison  0  option,  or  on  that  portion  of  tho  property  alroady 
aoquiroo  oy  MadiGon  from  1  B.C.    I  shall  roooivo  a  ton  poroont 
GommiGGion  on  said  sale  i;  ^  .g  ooid  by  mo.  and  four  poroont 
oommiGGion  if  it  ig  Gold  by  anyone  oIgo.  Financial  Corporation.  I 
■wiir receive  10°o  sales  commission  on  all  property  sold,  regardless 
who  sells  it.  except  residential  property  that  will  be  located  south 
of  145th  Street   m  which  case  I  will  receive  4°^o  commission  ft  sold 
bv  any  other  person. 


Dunng  the  ternrof  the  option  penod.  all  of  the  net  revenues 
of  the  watorworks  water  works  and  sewer  department  shall  be 
foPA'arded  directly  to  Madison  GJaran^/  tor  application  toward  the 
note,  unless  such  facilities  are  sold  sooner.    Madison  Financial 
Corporation  will  also  be  responsible  for  all  taxes,  special 
assessments,  dues,  insurance  premiums,  etc.  dunng  the  period  of 
this  option. 
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I  vvould  appreciate  your  acknowledging  ana  agieeing  to  the 
terms  of  trws  the  letter  of  agreement. 


-Sincereiv-, 


3eth  Wa--- 


SW- 


Acknowiedged  and  accepteor^ 


J+m  James  B.  McDougal,  Presiaent 
Maaison  Financial  Corporation 
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I.  INTRODUCTION. 

PiJIsbury  Madison  &  Sutro  LLP  ("PM&S")  was  retained  by  the  Resolution 
Trust  Corporation  ("RTC")  to  assist  in  the  investigation  of  possible  civil  claims 
against  individuals  ard  entities  associated  with  Madison  Guaranty  Savings  & 
Loan  Association  of  McCrory,  Ar1<ansas  ("Madison  Guaranty").'   As  part  of  this 
investigation,  PM&S  was  asked  to  investigate  certain  issues  with  respect  to  the 
legal  services  rendered  by  the  Rose  Law  Firm  of  Little  Rock,  Arlcansas.  Those 
services  included  services  rendered  to  Madison  Guaranty  before  its  failure  in 
February  1989  and  services  rendered  to  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  and  the  RTC  as  successors  in  interest  to  Madison 
Guaranty  after  its  failure.  This  report  summarizes  the  scope  and  results  of  the 
investigation  of  the  Rose  Law  Firm's  services  to  the  FDIC  and  the  RTC  after 
Madison  Guaranty's  failure.    In  particular,  this  part  of  the  investigation  focuses 
on  the  Rose  Law  Firm's  representation  of  the  FDIC  and  the  RTC  in  an 
accounting  malpractice  action  brought  on  behalf  of  Madison  Guaranty  against 
its  former  auditors,  Frost  &  Company.^ 


II.         NATURE  AND  SCOPE  OF  THE  INVESTIGATION. 

A.        Sources  of  Information. 

Documents  were  subpoenaed  from  the  Rose  Law  Firm.   The  Rose  Law 
Firm  produced  approximately  49  banker's  boxes  of  documents,  of  which 
approximately  44  banker's  boxes  pertained  to  the  subject  of  this  report--the 
Frost  &  Company  litigation  of  1988-1991.   Most  of  the  remaining  documents 
pertained  to  services  rendered  before  Madison  Guaranty  failed,  or  to  services 
rendered  to  other  clients  on  matters  that  fell  within  the  scope  of  the  subpoenas. 

Documents  also  were  subpoenaed  from  several  dozen  other  persons. 
For  a  full  list  of  subpoenaed  individuals  and  entities,  see  part  II  of  the  General 


1  The  scope  and  purpose  of  the  investigation  is  set  forth  in  the  RTC's  Order  of 
Investigation  dated  February  4,  1994. 

2  The  Frost  &  Company  action  originally  was  brought  by  the  Memphis.  Tennessee  law 
firm  of  Gerrish  &  McCreary  and  was  styled  Madison  Guaranty  Savings  &  Loan  Association,  et 
al.  V.  Frost  &  Company,  No.  88-1193  (Pulaski  Cty.  Cir.  Ct.).  After  Madison  Guaranty  failed,  the 
action  was  removed  to  United  States  Distnct  Court,  and  the  FDIC  was  substituted  for  the 
plaintiffs.  The  action  then  was  styled  FDIC  v.  Frost  &  Company,  No.  LR-C-89-0216  (E.D.  Ark.). 
In  March  1999.  the  FDIC  replaced  the  Gernsh  firm  with  the  Rose  Law  Firm  because  of 
concerns  about  the  Gernsh  firm's  representation  of  other  clients  in  matters  adverse  to  the  FDIC 
and  other  bank  regulatory  agencies.   Later  in  1989  the  RTC  was  substituted  for  the  FDIC,  and 
the  case  became  RTC  v.  Frost  &  Company,  under  the  same  docket  numt>er.   Hereinafter,  the 
case  will  be  referred  to  as  'RTC  v.  Frost  &  Co.' 
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Report  on  the  Investigation  of  Madison  Guaranty  Savings  &  Loan  and  Related 
Entities  (December  1995). 

This  report  makes  extensive  reference  to  the  Report  of  Investigation 
dated  August  3,  1995  prepared  by  the  RTC's  Office  of  Inspector  General  and 
the  bound  volumes  of  exhibits  thereto,  which  included  sworn  statements  and 
notes  of  Interviews  of  a  number  of  additional  witnesses.^ 

B.        Issues  examined. 

Initially,  this  part  of  the  investigation  focused  on  work  that  the  Rose  Law 
Finn  performed  before  Madison  Guaranty's  failure.   There  were  several  reasons 
for  this.   First,  such  wor1<  was  more  likely  to  have  caused  a  loss  for  which  the 
RTC  could  seek  to  recover  in  litigation.    Second,  the  RTC's  Office  of  Inspector 
General  already  was  investigating  the  Rose  Law  Firm's  alleged  conflicts  of 
interest  and  overtDilling  in  connection  with  work  for  Madison  Guaranty  after  its 
failure.*   Therefore,  the  initial  focus  was  on  the  Rose  Law  Firm's  work  for 
Madison  Guaranty  before  Madison  Guaranty  went  into  conservatorship  on  or 
about  February  28.  1989.* 

Later,  after  the  issuance  of  the  report  of  the  RTC's  Office  of  Inspector 
General  in  August  1995,  PM&S  was  asked  to  review  the  IG  Report  and  the  files 
of  RTC  V.  Frost  &  Company  with  a  view  toward  determining  whether  the  RTC 
might  have  a  cost-effective  claim  against  the  Rose  Law  Finn  based  on  its 
handling  of  that  litigation.   The  results  of  that  part  of  the  investigation  are 
covered  in  this  report. 


III.        RESULTS  OF  THE  INVESTIGATION. 

Between  the  time  the  Rose  Law  Firm  was  substituted  in  and  the  time  the 
Frost  case  settled,  the  Rose  Law  Finn  developed  an  impermissible  conflict  of 
interest,  which  it  neither  fully  disclosed  to  its  client,  the  RTC,  nor  had  waived. 
Nevertheless,  the  conflict  does  not  seem  to  have  prejudiced  the  RTC,  as  the 
Frost  case  seems  to  have  been  settled  on  reasonable  tenns.   A  claim  could  be 
asserted  against  the  Rose  Law  Firm  with  respect  to  the  conflict  of  interest 
seeking  to  recoup  some  of  the  attorneys'  fees  that  it  received  from  the  RTC,  but 


3  The  Report  of  Investigation  dated  August  3,  1995  prepared  by  the  RTC's  Office  of 
Inspector  General  with  respect  to  the  Rose  Law  Firm  is  cited  frequently  below.   For  example,  a 
ciraficn  to  "IG  Report  at  111-15'  is  a  reference  to  page  15  of  volume  III.   Simiiarty,  a  citation  to 
"IG  Ex.  111-35,  at  2"  is  a  reference  to  page  2  of  exhibit  35  to  volume  III. 

4  See  generally  Adair  v  Rose  Law  Firm.  867  F.  Supp.  1111  (D.D.C.  1994). 

5  That  work  will  be  covered  m  another  report. 
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such  a  claim  would  be  difficult  to  prosecute,  might  well  not  succeed  and,  win  or 
lose,  would  cost  more  to  prosecute  than  the  probable  maximum  recovery. 
Thus,  the  institution  of  legal  proceedings  against  the  Rose  Law  Finn  by  the 
RTC  does  not  seem  warranted. 


IV.       ANALYSIS. 

This  part  of  the  investigation  focused  primarily  on  two  questions: 

1 .  Did  the  Rose  Law  Firm  engage  in  actionable  misconduct,  primarily 
with  respect  to  possible  conflicts  of  interest? 

2.  If  so,  was  the  RTC  damaged  by  that  conduct? 

Both  questions  are  relevant  to  the  ultimate  issue  of  whether  the  RTC  should 
institute  legal  proceedings  against  the  Rose  Law  Finn.   The  two  issues  will  be 
presented  separately,  starting  with  the  issue  of  liability  for  possible  conflicts  of 
interest. 

A.        Possible  liability  for  impermissible  conflicts  of  interest. 

1.         Background  and  scope  limitations. 

The  issue  here  is  whether  the  Rose  Law  Firm  had  an  impermissible 
conflict  of  interest  during  any  part  of  the  period  that  it  represented  the  FDIC  or 
the  RTC  as  conservator  of  Madison  Guaranty  in  prosecuting  an  action  for 
accounting  malpractice  against  the  firm  of  Frost  &  Company  and  its  directors. 
The  malpractice  action  had  been  filed  in  eariy  1988  on  behalf  of  plaintiffs 
Madison  Guaranty  and  Madison  Financial  Corporation,  its  wholly  owned 
subsidiary  ("Madison  Financial").    Plaintiffs  were  initially  represented  by  Jeffrey 
Gernsh  and  the  Memphis  law  firm  of  Gernsh  &  McCreary. 

On  February  28,  1989,  the  FDIC  was  named  conservator  for  Madison 
Guaranty.   Actual  intervention  occurred  on  March  2,  1989.   Shortly  after 
enactment  of  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act 
("FIRREA")®  in  August  1989,  Madison  Guaranty  came  under  the  control  of  the 
RTC. 

In  March  1989,  the  FDIC  concluded  that  it  would  replace  Genish  & 
McCreary  in  the  Frost  suit  because  of  potential  conflicts.   On  or  about 
March  27,  1989,  the  Rose  Law  Firm  was  picked  by  the  FDIC  as  new  counsel  in 
the  case.   The  Rose  Law  Finn  thereafter  represented  the  FDIC  and  later  the 


6  PutJiic  Law  No.  101-73.  103  Stat.  364. 
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RTC  as  successor  to  Madison  Guaranty  until  the  Frost  case  was  settled  in  April 
1991. 

This  analysis  does  not  consider  events  occurring  after  April  1991  or 
policies  and  guidelines  of  the  RTC  pertaining  to  conflicts  of  interest  to  the 
extent  they  were  issued  after  April  1991.  Accordingly,  the  analysis  is  limited  to 
the  following: 

1 .  Model  Rules  of  Professional  Conduct,  as  adopted  by  the  Arkansas 
Supreme  Court,  December  16.  1985/ 

2.  "Guide  for  Legal  Representation,"  FDIC,  June  1989;' 

3.  RTC  regulations  at  12  C.F.R.  Part  1606,  effective  as  of 
February  5,  1990;' 

4.  "A  Law  Firm's  Guide:   How  to  Be  Considered  for  Retention  by  the 
FDIC  and  RTC,"  May  1990;'°  and 

5.  "Guidelines  of  the  FDIC/RTC  With  Respect  to  Conflicts  of  Interest 
and  Confidentiality  and  General  Policies  of  Waiver  Favored  by  the  Outside 
Counsel  Conflicts  Committee,"  May  2,  1990.^' 

The  RTC/FDIC  guidelines  and  regulations  do  not  add  substantially  to  the 
meaning  of  "conflict"  as  used  in  the  Ari<ansas  Model  Rules.   The  RTC/FDIC 
materials,  however,  do  articulate  a  higher  requirement  for  disclosure  than  do 
the  Model  Rules,  in  light  of  the  reservation  by  RTC/FDIC  of  the  right  to 
determine  whether  there  is  a  conflict  in  a  particular  situation. 

There  are  also  vanous  Legal  Services  Agreements  between  the  agencies 
and  the  Rose  Law  Firm. 

2.         Conflict  issues. 

Rather  than  recite  the  lengthy  "facts"  material  to  the  conflict  issues,  all  of 
which  are  contained  in  the  Inspector  General's  Reports,  it  is  sufficient  to  refer 


7 

IG  Ex. 

1-1 

8 

IG  Ex. 

1-2. 

9 

IG  Ex. 

1-3. 

10 

IG  Ex. 

1-4. 

11 

IGEx. 

1-7. 
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briefly  to  the  relationships  that  bear  on  the  conclusions  that  follow.   Further 
facts  will  appear  in  the  discussion  of  the  reasons  for  a  conclusion  that  a 
particular  relationship  created  a  conflict.   The  relationships-professional,  familial 
and  client-lawyer--are  the  following: 

1 .  The  Rose  Law  Fimn  represented  RTC/FDIC  as  conservator  of 
Madison  Guaranty  in  litigation  against  Frost  &  Company  from  March  1989 
through  April  1991. 

2.  Webster  Hubbell  during  the  time  in  question  was  a  member  of  the 
Rose  Law  Finm. 

3.  Hubbell  is  Seth  Ward's  son-in-law  and  is  a  brother-in-law  of  Seth 
Ward  II. 

4.  Hubbell  dunng  the  time  in  question  had  various  business 
relationships  with  Ward  and  his  son  (Seth  Ward  II). 

5.  The  Rose  Law  Fimn  through  Hubbell  and  others  represented  Seth 
Ward  in  a  variety  of  matters  before,  dunng  and  after  the  firm's  representation  of 
RTC/FDIC  in  the  Frost  litigation,  including  the  following: 

a.  Rose  attorney  Thomas  Thrash  in  September-October  1 985 
represented  Madison  Guaranty  and  Ward  in  the  transaction  by  which  Madison 
and  Ward  acquired  from  Industrial  Development  Corporation  ("IDC")  the 
property  that  became  known  as  Castle  Grande,  in  connection  with  which 
Madison  Guaranty  made  loans  to  Ward.'^ 

b.  Hubbell  in  December  1986  apparently  helped  Ward  frame  his 
denial  of  liability  to  Madison  Guaranty  on  certain  notes  arising  from  the  above 
transaction.'^ 

c.  The  Rose  Law  Firm  through  Hubbell  in  1988  represented  P.O.M. 
Inc.  (a  business  owned  by  the  Wards)  and  Seth  Ward  II  in  garnishment 
proceedings  arising  from  a  judgment  in  favor  of  Seth  Ward  and  against 
RTC/FDIC  as  conservator  of  Madison  Guaranty. 

d.  The  Rose  Law  Firm  through  Hubbell  assisted  Ward  in  1990  in  an 
agreement  with  Ward's  counsel  (Alston  Jennings  and  his  law  firm)  that  Ward 


12  See  IG  Ex.  111-69  (Interview  with  Webster  Hubbell),  at  7.   But  see  Thrash  Interview, 
Dec.  1.  1995.  at  8-9  (denying  that  Ward  was  a  client). 

13  See  IG  Ex  111-133  (Lener  from  Hubbell  to  Denton). 
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would  "pay  or  bond  a  final  judgment  the  RTC  may  obtain"  against  Ward  in  the 
litigation  between  Ward  and  the  RTC. 

6.  The  Rose  Law  Firm  in  1989  hired  as  a  law  clerk  and  then  as  a 
lawyer  Patricia  Heritage,  formerly  employed  by  Madison  Guaranty  and  Madison 
Financial. 

7.  The  Rose  Law  Firm,  while  the  Frost  case  was  pending  and  being 
prosecuted  by  the  Rose  Law  Finn  on  behalf  of  the  RTC,  represented  Precision 
Industnes,  of  which  James  Alford  (an  individual  defendant  in  the  Frost  case) 
was  president. 

8.  The  Rose  Law  Finn  in  1985  represented  Madison  Guaranty  before 
the  Ari<ansas  Department  of  Securities. 

3.        The  Frost  case. 

Frost  &  Company  had  been  retained  in  1984  and  1985  to  conduct  audits 
of  Madison  Guaranty  and  subsidiaries.   Two  audits  were  conducted  and 
completed  covenng  1984  and  1985. 

An  FHLBB  examination  begun  in  March  1986  criticized  Madison 
Guaranty  management  for  diversion  of  resources,  including  loans  to  insiders.'* 
The  reports  referred  to  poor  underwriting  of  loans  and  inadequate  or  non- 
existent documentation  of  loans.    New  management  was  installed  at  Madison 
Guaranty.   The  "Big  6"  accounting  firm  now  known  as  KPMG  Peat  Marwick  was 
retained  to  determine  the  extent  of  damage  done  by  the  prior  management. 
The  Borod  &  Muggins  law  firm  was  engaged  to  investigate  the  prior  manage- 
ment's irregular  business  practices  and  consider  possible  legal  claims  for 
damages.   Jeffrey  Gernsh,  initially  with  Borod  &  Muggins  and  later  with  his  own 
firm,  concluded  that  Frost  &  Company  had  potential  malpractice  liability.   A  suit 
against  Frost  was  authorized.    In  addition  to  Frost,  the  suit  named  as  individual 
defendants  the  directors  of  Frost,  including  James  Alford. 

The  plaintiffs'  theory  of  malpractice  was  that  Frost  had  failed  to  perform 
an  adequate  review  of  loan  files  and  as  a  result  established  an  inadequate  loan 
loss  reserve;  an  adequate  loan  loss  reserve  at  the  time  would  have  rendered 
Madison  Guaranty  insolvent  and  regulators  would  have  closed  the  institution 
down.  The  damages  claimed  were  based  on  the  loans,  made  after  the 
institution  should  been  have  been  closed,  that  ultimately  defaulted. ^^ 


14  IG  Ex,  111-52  (FHLBB  60-Day  Intenm  Report,  examination  of  March  4,  1986.  dated 
May  8.  1986);  IG  Ex.  111-53  (FHLBB  Summary  Report  of  Examination  of  March  4.  1986). 

15  IG  Ex.  111-68  (Statement  of  Richard  Donovan),  at  10-11. 
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For  evidence  of  malpractice  liability,  plaintiffs  expected  to  rely  in  part  on 
evidence  that  the  auditors  had  not  property  reviewed  files  of  certain  loans  made 
pnor  to  the  audit.   The  plaintiffs'  theory  was  that  these  files,  if  properly 
reviewed,  would  have  put  the  auditors  on  notice  that  the  loans  were  poorly 
underwntten.    For  damages,  plaintiffs  relied  on  non-performing  loans  made 
during  the  'damage  window,"  a  period  of  roughly  a  year  between  Madison 
Guaranty's  receipt  of  Frost's  first  audit  report  and  Madison  Guaranty's  receipt  of 
information  from  the  FHLBB  examiners  that  Frost's  wor1<  might  have  been 
erroneous.'*  Among  the  loans  made  during  the  damages  window  were  loans 
to  Ward  that  were  in  part  roll-overs  of  eariier  loans  made  in  connection  with  the 
purchase  by  Ward  and  Madison  Financial  of  the  Castle  Grande  property  from 
IDC. 

Richard  Donovan,  a  Rose  Law  Firm  lawyer  who  worked  on  the  Frost 
case,  stated  that  in  preparing  the  case  they  focused  on  non-perfonming  loans 
that  would  have  "jury  appeal",  such  as  "loans  to  insiders,  which  a  jury  would 
readily  conclude  should  not  have  been  made."'^  Ward's  loans  were  initially  on 
the  list  as  such." 

The  Frost  case  was  settled  in  February  1991,  shortly  after  a  motion  to 
compel  production  of  the  Ward  loan  files  and  other  documents  had  been 
granted.''  At  some  point,  however,  Rose  Law  Finn  lawyers  made  a  decision 
to  drop  Ward's  loans  from  the  damage  list.   This  was  done,  it  was  said, 
because  in  1988  Ward  had  won  a  case  against  Madison  Guaranty  in  a  trial 
court  for  real  estate  commissions  on  sales  of  Castle  Grande  properties  in  which 
Madison  Guaranty  had  counterclaimed  to  recover  an  outstanding  note  or  notes. 
The  lawyers  concluded  that  Frost  would  have  a  good  argument  that  it  was 
overreaching  for  the  RTC  to  seek  from  Frost  amounts  that  another  jury  had 
found  did  not  have  to  be  repaid.^° 


16  Id. 

17  IG  Ex.  111-68  (Statement  of  Richard  Donovan),  at  11. 

18  See  IG  Ex.  111-146  (Related  Party  Loan  Chart);  Ill-Ex.  147  (Loan  Loss  Chart). 

19  IG  Ex.  111-110  (Statement  of  Benita  Seliga),  at  4. 

20  IG  Ex.  111-68  (Statement  of  Richard  Donovan),  at  12.   RTC  in-house  lawyer  Apnl 
Breslaw.  who  had  pnncipal  responsibility  for  monitonng  the  case  for  the  RTC,  recalls  no 
discussion  of  dropping  the  Ward  loans  from  the  damage  list.   Her  impression  (after  many  years) 
IS  that  the  Ward  loans  were  "evidence  of  the  type  of  problems  at  Madison  Guaranty  that  Frost 
should  have  found  in  their  audits.*   IG  Ex.  111-93  (Statement  of  Apnl  Breslaw),  at  9. 
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4.         Conclusions. 

1 .  The  Rose  Law  Firm  had  a  conflict  under  the  Arkansas  Model 
Rules  of  Professional  Conduct  in  continuing  with  representation  of  RTC/FDIC  in 
the  Frost  case  in  light  of  the  facts  that  (a)  Seth  Ward  was  at  that  time  a  current 
client  of  the  Rose  Law  Firm,  (b)  the  Rose  Law  Firm  had  represented  Madison 
Guaranty  and  Ward  in  the  acquisition  of  the  Castle  Grande  property  from  IDC, 
in  which  questionable  loans  had  been  made  to  Ward,  and  (c)  the  Rose  Law 
Firm  had  in  its  employ  an  attorney,  Patricia  Heritage,  a  fonner  employee  of 
Madison  Guaranty,  who  while  at  Madison  Guaranty  may  have  created  minutes 
of  board  meetings  that  never  took  place,  and  who  was  a  potential  witness  in  the 
Frost  case.    Because  there  were  conflicts  under  the  Model  Rules,  there  were 
also  conflicts  under  the  various  RTC/FDIC  guides  and  regulations.^' 

2.  The  Rose  Law  Finn  was  required  but  failed  to  fully  disclose  the 
foregoing  conflicts.   While  the  Rose  Law  Firm  did  disclose  the  familial  relation- 
ship between  Hubbell  and  Seth  Ward,  his  father-in-law,  there  was  inadequate 
disclosure  of  the  extent  of  the  firm's  representation  of  Ward.   There  is  no 
indication  that  there  was  disclosure  of  the  firm's  representation  in  connection 
with  the  acquisition  of  the  Castle  Grande  properties.   While  there  may  have 
been  certain  disclosures  concerning  Patncia  Heritage,  the  claimed  focus  of 
them  was  on  whether  her  being  called  as  a  witness  would  disqualify  the  firm  as 
trial  counsel,  which  was  not  an  issue. 

3.  The  Rose  Law  Firm  was  required  but  failed  to  disclose  to  RTC  a 
potential  conflict  in  its  representation  of  Precision  Industnes  while  Precision's 
president  was  an  individually  named  defendant  in  the  Frost  case. 

4.  Any  conflict  resulting  only  from  Hubbell's  familial  relationship  with 
Seth  Ward  was  waived.   We  cannot  conclude  that  there  was  any  other  waiver. 

5.  Discussion. 

At  the  outset,  the  Rose  Law  Firm's  Response  to  the  Reports  of  the 
Inspector  General  attempts  to  separate  the  firm  from  its  member  Hubbell  in  a 
manner  that  implies  that  even  if  Hubbell  had  certain  conflicts,  they  did  not  affect 
the  firm.   Thus,  while  acknowledging  that  Hubbell  had  business  relationships 
with  the  Wards  and  P.O.M.  Inc.,  the  Response  argues  that  "none  of  those 


21  These  conflicts  may  not  have  been  appreciated  at  the  time  the  Rose  Law  Firm  initially 

undertook  representation  of  FDIC  in  the  Frosr  matter.   However,  under  Model  Rule  1.7,  if  a 
conflict  anses  after  representation  has  been  undertaken,  the  lawyer  must  withdraw  unless  the 
client  consents  after  consultation.    See  Comment  to  Model  Rule  1.7,  IG  Ex.  1-1,  at  522.   Rose 
thus  had  a  continuing  obligation  under  the  Model  Rules  to  disclose  and  to  seek  a  consent. 
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business  relationships  were  known  to  Mr.  Hubbell's  partners  at  Rose.'" 
Under  the  Model  Rules,  in  particular  Rule  1.10(a),  where  lawyers  are  asso- 
ciated together  as  a  finn,  conflicts  are  viewed  from  the  premise  that  the  firm  is 
essentially  one  lawyer  for  purposes  of  the  rule  governing  loyalty  to  the  client." 
Hubbell  was  a  member  of  the  Rose  Law  Firm  and  knew  fully  his  relationships. 
Hubbell  was  also  the  Rose  Law  Finn's  lead  attorney  in  the  Frost  case.   If 
Hubbell  was  disqualified  from  representing  RTC  because  of  a  relationship,  the 
firm  was  likewise  disqualified,  whether  or  not  the  cause  of  disqualification  was 
"known  to  Mr.  Hubbell's  partners  at  Rose." 

In  a  similar  vein,  in  arguing  that  the  Rose  Law  Firm  met  its  disclosure 
obligations,  the  Response  implies  that  disclosure  to  the  client  was  accomplished 
by  disclosure  of  numerous  items  to  Hubbell.^*   It  was  not. 

Representation  of  the  RTC  in  the  Frost  case  was  adverse  to  the  interests 
of  Ward.   While  Ward  was  not  a  party  in  the  case,  loans  to  Ward  onginally 
ansing  from  the  Castle  Grande  development  and  then  partially  rolled  over  were 
included  among  the  transactions  for  which  the  RTC  sought  damages  from  Frost 
and  were  therefore  material  to  the  case.   Those  loans  were  on  the  Frost 
damage  list  because  they  were  thought  to  have  "jury  appeal"  as  non-performing 
loans  to  an  insider,  i.e.,  they  were  improper  loans  that  should  not  have  been 
made."   Other  litigation  regarding  those  loans  was  pending  between  RTC  and 
Ward.^®  While  in  1988  a  tnal  court  had  ruled  in  favor  of  Ward  in  that  other 
litigation,  that  judgment  never  became  final.   The  suit  was  not  concluded  until 
1993.   A  finding  in  Frosf  that  the  loans  to  Ward  were  improper  could  have 
prejudiced  Ward  in  the  other  litigation  had  there  been  a  retrial.    Such  a  finding 
could  also  have  been  embarrassing  to  Ward.    Presumably,  the  Rose  Law  Firm 
did  not  want  to  cause  embarrassment  to  its  client  Ward. 

In  addition,  and  more  senous  to  the  RTC,  the  RTC's  position  that  loans 
to  Ward  would  have  "jury  appeal"  as  improper  loans  was  inconsistent  with  the 
interests  of  the  Rose  Law  Firm,  which  had  represented  Ward  and  Madison 
Guaranty  in  the  transaction  that  onginally  gave  nse  to  the  loans.   Thus,  the 
Rose  Law  Firm's  own  conduct  in  transactions  involving  Ward  and  Madison 
Guaranty  that  were  potentially  material  to  the  Frost  litigation  was  in  question  to 
the  degree  that  the  RTC's  ability  to  have  a  fair  tnal  could  have  been  affected 


22  Response  at  15. 

23  See  IG  Ex.  1-1  (Model  Rules  of  Professional  Conduct),  at  535. 

24  See.  e.g..  Response  at  2.  5  (regarding  Precision),  68  (same). 

25  See.  e.g.,  IG  Ex.  111-68  (Statement  of  Richard  Donovan),  at  10-11. 

26  See  IG  Ex.  III-1 17  (Statement  of  Alston  Jennings),  at  1. 
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had  that  conduct  been  disclosed  to  the  jury.   The  circumstances  raise  a  serious 
question  as  to  how  the  Rose  Law  Firm  could  have  concluded  that  its  represen- 
tation of  the  RTC  would  not  be  materially  limited  by  its  prior  representation  of 
Ward  and  Madison  Guaranty. 

The  Comment  to  Model  Rule  1.7  points  out  that 

Loyalty  to  a  client  is  also  impaired  when  a  lawyer  cannot 
consider,  recommend  or  carry  out  an  appropriate  course  of  action 
for  the  client  because  of  the  lawyer's  other  responsibilities  or 
interests.   The  conflict  in  effect  forecloses  alternatives  that  would 
otherwise  be  available  to  the  client.   Paragraph  (b)  [of  Model  Rule 
1.7]  addresses  such  situations. 


The  lawyer's  own  interests  should  not  be  permitted 
to  have  adverse  effect  on  representation  of  a  client.  ...  If 
the  probity  of  a  lawyer's  own  conduct  in  a  transaction  is  in 
senous  question,  it  may  be  difficult  or  impossible  for  the 
lawyer  to  give  a  client  detached  advice. ^^ 

The  reports  amply  illustrate  the  adverse  impact  related  to  this  conflict. 
The  Rose  Law  Firm's  Response  to  the  Inspector  General's  Reports  refers  to  a 
"firewall"  intended  to  exclude  Hubbell--iead  attorney  for  the  RTC  in  the  case 
against  Frost-  from  participating  in  any  discussion  about  Seth  Ward's  loans. 
There  is  no  indication  in  the  Inspector  General's  Reports  of  an  actual  "screen" 
around  Hubbell  in  the  sense  that  ethical  "screens"  are  usually  understood. 
Hubbell  was  not  screened  from  Ward  in  any  way.^'   However,  the  very 
creation  of  any  sort  of  "firewall"  or  screen  between  Hubbell  and  discussion  of 
the  Ward  loans  only  confirms  the  conflict  or  impairment  of  loyalty:   The  "firewall" 
would  prevent  Hubbell  from  participating  in  discussions  and  decisions  material 
to  the  preparation  and  handling  of  the  Frost  case,  in  which  he  was  lead 
attorney.    Issues  such  as  whether  Ward's  loans  were  to  be  included  or 
excluded  from  the  damage  list  were  apparently  to  be  decided  without  Hubbell's 
participation.   While,  in  different  circumstances,  it  could  have  been  appropriate 
to  screen  Hubbell  from  any  participation  in  the  Frost  case  overall,  because  of 
his  relationships  with  Ward,  it  is  unthinkable  to  keep  the  lead  attorney  in  a 


27  IG  Ex.  1-1  (Model  Rules  of  Professional  Conduct),  at  522-23. 

28  The  RTC's  Sorenson,  who  prepared  the  damage  list  of  loans  for  the  Frost  case,  and 
the  list  of  'related  party'  loans,  was  never  told  or  made  aware  of  the  'firewall'  as  to  Hubbell. 
Sorenson  regarded  Hubbell  as  the  lead  attomey  in  the  case  who  developed  the  litigation 
strategy.    See  IG  Ex.  111-145  (Statement  of  Lee  Sorenson).  at  2-3. 
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contested  litigation  in  the  dark  concerning  issues  material  to  the  case, 
particularly  without  informing  the  client. 

The  employment  of  Patricia  Heritage  also  created  a  conflict  for  the  Rose 
Law  Firm.   The  Rose-.Lawyers  were  concerned  that  Frost  would  try  to  show  that 
the  major  cause  of  the  losses  was  criminal  activity  by  Madison  Guaranty's 
management."  There  was  evidence  from  which  it  could  be  argued  that 
Patncia  Heritage  while  employed  at  Madison  Guaranty  had  created  minutes  of 
Board  meetings  that  never  took  place. ^  Heritage  had  been  deposed  in 
February  1991.  shortly  before  the  Frost  case  was  settled,  and  was  questioned 
about  the  preparation  of  the  minutes.^'   There  was  thus  a  risk  that  the  Rose 
Law  Firm's  employment  of  Heritage  could  hurt  the  plaintiffs  and  undermine  their 
counsel's  credibility.  There  is  no  indication  that  this  was  discussed  with  the 
RTC. 

The  reports,  which  contain  inconsistent  and  conflicting  matenal  in  some 
respects,  and  which  leave  open  many  questions  of  degree  and  proximity,  do 
not  in  our  opinion  indicate  any  other  disabling  conflicts  within  the  meaning  of 
the  Model  Rules.   We  do  find  failures  to  disclose. 

6.         Disclosure  issues. 

Resolving  questions  of  conflict  of  interest  is  primarily  the  responsibility  of 
the  lawyer  undertaking  the  representation."  The  RTC/FDIC.  however,  have 
made  it  plain  that  they  reserve  the  nght  to  determine  when  a  conflict  may 
interfere  with  their  representation  by  an  outside  counsel  and  therefore  reserve 
"the  right  to  decide  whether  an  actual  or  potential  conflict  exists."^  This  reser- 
vation, and  the  law  firm's  agreement  to  it.  imply  a  broader  obligation  to  disclose 
circumstances  that  might  be  deemed  a  conflict  than  otherwise,  and  a  broader 
disclosure  requirement  than  the  Model  Rules  suggest. 


Rules, 


The  Guide  provides  that  in  addition  to  conflicts  covered  by  the  Model 


there  are  other  actual  or  potential  conflict  situations  peculiar  to 
representation  of  the  FDIC  of  which  we  should  be  promptly 


29  IG  Ex.  111-127  (Statement  of  Gary  Speed),  at  14. 

30  IG  Ex.  111-54  (Excerpts  from  Borod  &  Huggins  Report),  at  137-40. 

31  See  IG  Ex.  111-68  (Statement  of  Richard  Donovan),  at  16. 

32  See  Comment  to  Model  Rule  1.7.  IG  Ex.  1-1.  at  525. 

33  FDIC,  'Guide  for  Legal  Representation,"  IG  Ex.  1-2.  at  4. 
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informed.   These  include,  but  are  not  limited  to,  such  matters  as: 
.  .  .  representation  of  an  officer,  director,  debtor,  creditor  or 
stockholder  of  any  failed  or  assisted  bank  in  a  matter  relating  to 
the  FDIC,  representation  of  a  creditor  whose  claim  competes  with 
that  of  the  FDIC,  .  .  .  and  representation  of  a  client  in  a  matter 
adverse  to  the  FDIC.   Upon  notification,  we  will  inform  you 
promptly  whether  we  believe  a  conflict  exists.** 

The  reference  to  disclosure  of  both  'representation  of  a  creditor  whose  claim 
competes  with  that  of  the  FDIC,  .  .  .  and  representation  of  a  client  in  a  matter 
adverse  to  the  FDIC"  leaves  no  doubt  that  the  RTC/FDIC  expected  to  be 
consulted  as  to  certain  representations  whether  or  not  the  particular  repre- 
sentation was  "in  a  matter  adverse  to  the  FDIC." 

The  RTC  conflict  regulations  at  12  C.F.R.  Part  1606,  effective  as  of 
Febnjary  5,  1990,"  likewise  suggest  a  broad  disclosure  requirement: 
"organizational  conflict."  for  example,  is  defined  simply  as  "an  interest  or 
relationship  which  could  adversely  affect  the  contractor's  ability  to  perform 
under  the  contract  or  to  represent  the  RTC";^®  contractors  are  required  to 
provide  the  RTC  "with  sufficient  infonnation  to  penmit  the  RTC  to  make  a 
determination  with  regard  to  organizational  conflicts  of  interest. "^^ 

Similarly,  "A  Law  Firms'  Guide:   How  to  Be  Considered  for  Retention  by 
the  FDIC  and  RTC."  May  1990,^®  requires  that  outside  counsel 

must  immediately  notify  the  Corporation's  Legal  Divisions  in  wnting 
of  any  actual  or  potential  conflicts  of  interest  as  soon  as  they 
arise. 

As  the  Comment  to  Model  Rule  1.7  points  out: 

Conflicts  of  interest  in  contexts  other  than  litigation 
sometimes  may  be  difficult  to  assess.    Relevant  factors  in 
detennining  whether  there  is  potential  for  adverse  effect  include 
the  duration  and  intimacy  of  the  lawyer's  relationship  with  the 
client  or  clients  involved,  the  functions  being  perfonned  by  the 


34 

FDIC.  "Guide 

for  Legal  Representation 

•  IG  Ex. 

1-2. 

at  4 

35 

IG  Ex.  1-3- 

36 

12  CFR.  §  1 

606.20). 

37 

12C.fr.  §  1606.6. 

38 

IG  Ex.  1-4. 
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lawyer,  the  likelihood  that  actual  conflict  will  arise  and  the  likely 
prejudice  to  the  client  from  the  conflict  if  it  does  anse.   The 
question  is  often  one  of  proximity  and  degree." 

Only  by  disclosure  could  RTC/FDIC  exercise  the  rights  they  reserve  to 
decide  whether  a  particular  relationship  creates  a  conflict. 

Under  these  standards,  while  there  was  not  necessarily  a  conflict 
presented  by  the  Rose  Law  Finn's  representation  of  Precision  Industries  while 
representing  the  RTC  in  the  Frost  case  (because  Rose  represented  the 
corporation,  not  its  president***),  there  was  a  potential  conflict  because  James 
Alford,  an  individually  named  defendant  in  the  Frost  case,  was  president  of 
Precision  at  the  time.   The  Rose  Law  Finm  was  in  a  position  to  pull  its  punches 
against  Frost,  or  at  least  against  Alford,  so  as  not  to  offend  the  president  of 
another  current  client.   The  Rose  Law  Finm  lawyers  apparently  recognized  this 
situation  as  a  potential  conflict,  and  agree  "in  hindsight"  that  it  might  have  been 
preferable  to  disclose  it  to  RTC*'   There  is  no  indication  that  it  was 
disclosed.*^ 

B.        Possible  damages. 

The  second  issue  is  whether,  assuming  there  was  an  impennissible 
conflict,  this  conflict  resulted  in  damages  to  the  RTC.   This  has  been  assessed 
by  reviewing  selected  portions  of  the  record  of  the  Frost  case  to  see  whether, 
insofar  as  one  can  tell  in  hindsight  and  at  a  distance,  the  case  was  settled  on 
appropriate  tenns,  and  whether  the  case's  value  seems  to  have  been  matenally 
decreased  by  the  conflicts. 

It  IS  not  easy  to  second-guess  strategic  decisions  made  in  litigation  or 
settlement  negotiations.  Tnal  counsel  who  lived  with  a  case  and  who  saw  all 
the  witnesses  know  far  more  about  it  than  others  ever  can  by  reading  a  cold 
record  years  later.  Nevertheless,  tnal  and  appellate  lawyers  often  are  called 
upon  to  assess  the  value  of  a  case  tried  by  someone  else,  so  with  these 
caveats  we  proceed  here  to  assess  the  value  of  the  Frost  case  based  on  a 
selective  review  of  limited  portions  of  the  record. 


39  IG  Ex.  1-1,  at  524. 

40  See  Model  Rule  i  13 

41  IG  Ex.  111-68.  at  17-18. 


42  la.    It  IS  impossible  to  say  whether  the  Rose  Law  Fiim  did  "pull  its  punches'  against 

Alford.    Richard  Donovans  statement  {id.  at  18)  and  the  Rose  Law  Firm's  response  to  the 
Inspector  Generals  Reports  say  they  did  not. 
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1.        Negligence. 

For  purposes  of  attempting  to  assess  the  strengths  and  weaknesses  of 
the  RTC's  case  against  Frost  &  Company,  we  reviewed  parts  or  all  of  the 
following  depositions  taken  in  the  Frost  case:   Michael  Jones,  James  Alford, 
Kelli  Alford.  James  Cullen,  Jeffrey  Freuchting,  Dorsey  W.  Jackson,  Michael 
Jones,  Art  Kellam,  James  Timothy  McBrayer,  James  P.  Neumeier,  Stanley 
Smith,  William  Daniel  Thomas.  Jr..  William  L.  Blackwell,  Roland  Brock.  Bonnie 
Crocheron,  Stephen  K.  Cuffman,  Harry  Don  Denton.  Patricia  Heritage.  Sarah 
Hawkins.  M.  G.  'Chip"  Kiesewetter.  John  Latham,  Jack  C.  Owen,  Charies 
Peacock  III,  Charies  Peacock  IV,  John  Selig.  Lee  Sorenson,  Bartara  Spears, 
James  Smith  and  Gregory  T.  Young.   As  appropnate,  we  also  reviewed  the 
exhibits  and  materials  related  to  those  depositions.  We  also  reviewed  a 
January  19.  1988-89  accountants'  professional  liability  policy  (claims  made) 
issued  to  Frost,  the  first  amended  complaint  and  the  answer  to  the  first 
amended  complaint. 

It  appears  from  the  transcripts  that  counsel  on  all  sides  were  competent 
and  adequately  aggressive  in  pursuing  the  interests  of  their  respective  clients. 
In  particular,  the  Rose  Law  Firm  did  not  appear  to  be  less  than  aggressive,  and 
It  was  reasonably  effective  in  pursuing  legal  theories  and  asserting  the  interests 
of  the  RTC. 

The  transcripts  are  consistent  with  a  strong  case  for  negligence  against 
the  Frost  firm.    Percipient  witnesses  from  the  Frost  finm  made  damaging 
statements  and  admissions.   The  expert  witnesses  retained  by  the  Frost  firm 
were  of  limited  effectiveness  in  asserting  defenses  and  addressing  problems 
raised  by  the  plaintiff.    Frost's  pnncipal  accounting  expert  (Jones),  however, 
was  tenacious  and  reasonably  effective  in  his  testimony,  particulariy  with 
respect  to  raising  tnable  questions  about  the  adequacy  of  the  review  and  the 
conclusions  of  KPMG  Peat  Marwick  as  successor  auditors  of  Madison 
Guaranty.    In  addition,  the  last  day  of  deposition  of  the  plaintiff's  expert 
(Blackwell)  did  much  to  undermine  his  previous  testimony. 

The  testimony  as  a  whole  establishes  quite  well  that  the  audits 
conducted  by  the  Frost  firm  with  respect  to  the  1984  and  1985  calendar  years 
of  Madison  Guaranty  were  senously  flawed.   The  testimony  showed  that  Frost 
auditors  were  insufficiently  skeptical  of  information  received  from  management, 
failed  to  check  adequately  the  values  of  many  loans  on  the  books  of  Madison 
Guaranty  (the  failures  concerned,  inter  alia,  the  adequacy  of  loan  loss  reserves. 
the  adequacy  of  documentation,  the  validity  of  appraisals,  the  value  of 
delinquent  loans,  and  the  appropriateness  of  security  and  documentation  of 
related  party  loans),  failed  to  follow  many  of  Frost's  own  intemal  procedures 
with  respect  to  audits,  failed  to  respond  in  an  appropriate  professional  fashion 
with  respect  to  infonmation  from  federal  regulators  and  the  prior  auditor  of 
Madison  Guaranty  (the  Deloitte  firm),  utilized  many  audit  personnel  who  were 
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poorly  qualified  with  respect  to  financial  institutions  and  offered  senously 
inadequate  explanations  of  wfiy  observed  problems  and  deficiencies  were  not 
earned  into  management  letters. 

In  contrast,  the  testimony  of  witnesses  with  the  successor  auditor  of 
Madison  Guaranty,  KPMG  Peat  Marwick.  was  strong  and  effective  in 
establishing  that  the  Frost  firm  committed  numerous  errors.   The  partner  in 
charge  of  the  Peat  Marwick  audit  for  1985  and  1986  (Jackson)  testified 
particularly  strongly  that  in  his  opinion  the  Frost  firm  had  repeatedly  committed 
substantial  errors.   The  cross-examination  of  such  witnesses  for  Peat  Manwick 
was  not  effective. 

Accounting  liability  cases  are  not  easy  to  present  to  a  jury.   The  subject 
matter  is  dry  and  technical.   The  applicable  auditing  standards  are  vague  and 
elastic.   The  auditor's  client  often  must  share  some  of  the  blame.   Nevertheless, 
on  this  record  there  would  appear,  overall,  to  be  a  high  likelihood  that  the 
negligence  of  the  Frost  firm  could  have  been  established,  in  substantial  part 
based  upon  the  testimony  of  its  own  witnesses. 

2.         Causation. 

Proof  of  negligence  is  of  no  use  to  a  plaintiff  unless  it  can  be  proved  that 
the  negligence  caused  damages.   Thus,  causation  is  the  next  essential  element 
of  an  accounting  malpractice  case,  and  often  a  difficult  element  to  prove.   It  is 
apparent  from  the  transcnpts  reviewed  that  there  were  substantial  problems 
with  causation  issues  in  the  Frost  case. 

The  principal  problem  is  that  the  federal  regulators  put  Madison  Guaranty 
on  notice  of  its  noncompliance  with  federal  regulations  for  the  year  ending 
December  31,  1983,  and  bank  management  was  notified  of  that  in  wnting  by  no 
later  than  June  1,  1984.    Based  upon  testimony  about  that  notification,  it  is 
apparent  that  the  information  conveyed  was  strongly  cntical  of  Madison 
Guaranty's  intemal  auditing  and  controls,  and  raised  a  number  of  issues  and 
problems,  establishing  strong  inferences  that  the  Frost  firm  had  failed  to 
discharge  property  its  professional  obligations  to  Madison  Guaranty. 

It  appears  that  Frost  may  not  have  seen  or  been  aware  of  the  FHLBB 
communications  to  Madison  Guaranty,  although  it  is  unclear  why  that  was  so. 
Frost  should  have  sought  out  and  reviewed  Madison  Guaranty's  communica- 
tions with  its  regulators.    In  any  event,  Frost's  1984  and  1985  audits  did  not 
consider  the  regulators'  criticisms,  which  had  been  conveyed  to  Madison 
Guaranty's  management  and  directors  in  mid-1984. 

The  Frost  firm  argued  that  the  FHLBB  notice  of  Madison  Guaranty's 
deficiencies  meant  little  because  (to  paraphrase  the  argument)  the  federal 
regulators  were  finding  problems  at  every  savings  and  loan,  the  regulations 
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were  too  stnct  for  any  S&L  to  comply  with,  the  real  problem  was  the  general 
failure  m  the  real  estate  market  and  (more  generally)  the  problems  identified 
were  not  as  substantial  as  the  federal  regulators  had  advised.    In  the  context  of 
the  litigation  against  it,  the  Frost  finn  obviously  did  not  have  an  interest  in 
arguing  forcefully  that  Madison  Guaranty's  board  and  the  federal  regulators 
were  already  on  notice  of  senous  problems,  but  that  would  almost  certainly  be 
an  argument  raised  now  by  the  Rose  Law  Firm.*^ 

Another  causation  issue  that  made  less  likely  a  successful  claim  against 
the  Frost  firm  arose  out  of  the  very  substantial  ownership  and  managerial 
control  exercised  by  McDougal.    It  is  apparent  from  the  transcripts  that 
McDougal's  control  and  management  of  Madison  Guaranty  caused  many  of  the 
problems  from  which  Madison  Guaranty  suffered  between  1984  and  1986. 
Testimony  from  relatively  senior  officers  (e.g.,  Denton)  suggested  that 
McDougal  ran  all  aspects  of  Madison  Guaranty  despite  his  lack  of  a  fonnal 
position,  directed  the  use  of  unqualified  appraisers,  funded  loans  without 
appraisals  and  would  have  ignored  anything  critical  of  management  that  Frost 
might  have  said--at  least  so  long  as  he  could  hire  replacement  auditors. 

Other  testimony  suggested  that  Frost  (and  undoubtedly  others)  deferred 
to  McDougal  in  many  respects  because  of  his  ownership  and  management 
positions.   As  one  of  the  Frost  accountants  testified,  it  was  very  unusual  to 
have  the  owners  of  an  S&L  also  actively  managing  it.  and  that  led  to  a  lower 
degree  of  oversight  by  the  Frost  firm  of  certain  aspects  of  the  Madison 
Guaranty  operation. 

Testimony  shows  that  the  Board  of  Directors  of  Madison  Guaranty  was 
not  strong  and  deferred  to  McDougal  to  a  large  extent  until  McDougal's  removal 
from  the  institution  in  July  1986.   The  depositions  taken  of  Madison  Guaranty's 
Board  of  Directors  did  not  help  the  RTC.   With  perhaps  one  exception,  the 
directors  said  nothing  that  suggested,  let  alone  convincingly  proved,  that  they 
would  have  acted  differently  had  Frost's  audits  raised  the  issues  that  should 
have  been  raised.    In  that  context,  the  Frost  firm  could  argue  that,  even  if  it  had 
raised  more  substantial  issues  with  the  management  of  Madison  Guaranty,  no 
action  would  have  been  taken  because  the  issues  raised  would  have  implicated 
McDougal's  control  of  Madison  Guaranty. 

Another  problem  with  establishing  causation  is  in  the  defense  raised  by 
Frost  that  the  problems  of  Madison  Guaranty  were  both  common  to  the  industry 


43         A  related  argument  is  that  the  regulators  would  not  have  taken  over  Madison  Guaranty 
any  more  quickly  had  they  known  of  its  insolvency  earlier.   Supporting  this  argument  is  the  fact 
that  the  regulators  did  not  take  over  Madison  Guaranty  quickly  once  KPMG  Peat  Marwick 
determined  that  it  was  insolvent  (that  occurred  in  May  1987;  the  takeover  occurred  m  February 
1989).   Opposing  this  argument  is  the  fact  that  the  regulators  clamped  down  on  Madison 
Guaranty  s  risky  activities  long  before  they  took  it  over. 
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and  caused  by  extraneous  forces.  While  the  defense  is  relatively  weak  in  the 
circunnstances,  it  nonetheless  might  have  had  a  substantial  impact  upon  a  jury 
in  Arkansas  during  the  period  in  which  the  case  would  have  been  tried.   In 
essence,  it  was  Frost's  argument  (pnncipally  through  an  expert  witness)  that  the 
general  rise  in  interest  rates  led  to  relaxation  of  federal  regulations  limiting 
investments  by  savings  and  loan  associations,  inducing  S&Ls  to  engage  in 
riskier  investments,  while  at  the  same  time  the  regulators  were  both 
understaffed  and  more  willing  to  enforce  remaining  regulations  in  a  lax  manner. 
The  Frost  firm  also  argued  that  the  real  estate  industry  in  Ar1<ansas  generally 
collapsed  in  the  1984-1986  period,  leading  to  many  of  the  problems  of  Madison 
Guaranty.   These  defenses  might  strike  a  responsive  chord  among  a  jury  in 
Ari<ansas,  many  of  whom  might  have  experienced  similar  problems  dunng  that 
period  as  a  result  of  declining  real  estate  prices,  bank  and  savings  and  loan 
failures  and  related  economic  problems.   These  defenses  raised  the  risk  that  a 
claim  could  not  have  been  established  successfully  against  the  Frost  firm. 

On  balance,  it  appears  that  establishing  causation  on  the  claims  against 
the  Frost  firm  would  have  been  difficult,  notwithstanding  the  relatively  clear  case 
of  negligence.   Of  greatest  import  are  the  FHLBB  notice  to  management  of  the 
deficiencies  it  found  with  respect  to  the  1 983  financial  statements  and  the 
evidence  that  McDougal  so  dominated  the  affairs  of  Madison  Guaranty  that 
even  if  Frost  had  done  an  adequate  job.  its  advice  and  recommendations  would 
not  have  been  earned  out  by  Madison  Guaranty's  Board  of  Directors  and 
management. 

3.         Damages. 

Assuming  that  Frost's  negligence  can  be  established,  and  assuming  that 
causation  can  be  demonstrated,  there  remains  the  question  whether  substantial 
damages  could  be  proved,  and  whether  any  recovery  in  a  subst/'ntially  greater 
amount  than  was  achieved  ($1,025  million)  was  reasonably  likel    had 
somebody  lacking  the  Rose  Law  Firm's  conflicts  handled  the  ma  er. 

The  apparently  applicable  accountants  liability  insurance  pc    ^y  carried  a 
550,000  deductible  and  a  $3  million  per  claim  limit.   The  settlemen      ih  the 
Frost  firm  was  achieved  by  a  payment  of  $1,025  million.   It  is  our  u.  Jerstanding 
that  the  Frost  firm  paid  the  $50,000  deductible  and  that  the  carrier  paid  the  rest. 

It  is  not  entirely  clear  exactly  how  much  the  RTC  would  have  prayed  for 
at  trial.  The  draft  trial  exhibits  we  have  reviewed  suggests  that  a  realistic 
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maximum  would  have  been  approximately  $7  million,  much  of  which  was 
subject  to  question,"  and  certainly  could  not  have  exceeded  $10  million.** 

Regardless  of  whether  the  amount  prayed  for  was  to  be  $7  million  or 
$10  million,  the  pnmary  source  of  recovery  was  to  be  the  $3  million  insurance 
policy.**  There  was  no  expectation  either  on  the  part  of  the  Rose  Law  Firm  or 
the  RTC  that  the  Frost  firm  or  its  partners  had  substantial  assets,  or  could 
make  a  substantial  contribution  toward  a  settlement,  nor  is  it  customary  in 
accounting  malpractice  cases  for  the  RTC  to  focus  on  individual  ability  to  pay 
when  insurance  coverage  is  available.*' 

Thus,  the  RTC  and  the  Rose  Law  Firm  both  assumed  that  the  most  the 
RTC  could  recover  was  approximately  $3  million,  regardless  of  the  size  of  any 
judgment  that  might  be  awarded.  For  purposes  of  valuing  the  case,  therefore, 
the  figure  of  $3  million  can  be  used  as  the  upper  limit  of  any  possible  recovery. 

4.         Litigation  risk  analysis. 

The  foregoing  means  that  the  RTC  faced  serious  problems  at  trial, 
particulariy  with  the  issue  of  causation,  and  even  if  it  won,  it  probably  could  not 
have  recovered  more  than  $3  million.   Taking  into  account  all  the  nsks,  it  is 
apparent  that  the  expected  recovery  would  not  have  been  more  than  roughly 
one-third  of  the  $3  million,  or  approximately  $1  million.   A  strong  case  could  be 
made  that  the  expected  recovery  was  significantly  less  than  $1  million.** 


44  The  expert  CPA  who  testified  for  Frost  stated  that  in  his  view  a  substantial  portion  of 
what  Peat  Marwick  determined  was  the  shortfall  in  loan  loss  reserves  at  year-end  1985  was 
improperly  calculated  under  GAAP  pnnciples,  and  under  RAP  pnnciples  there  would  have  been 
a  substantially  smaller  loan  loss  reserve  required  of  Madison  Guaranty  at  year-end  1985. 
While  we  are  not  in  a  position  to  express  an  opinion  as  to  which  set  of  figures  would  be  most 
likely  to  be  accepted  by  a  jury  and  a  court,  there  is  at  least  a  substantial  risk  that  much  of  the 
deficit  found  by  the  Peat  Marwick  analysis  would  be  eliminated  under  RAP  pnnciples  if  the 
expert  for  Frost  were  believed. 

45  An  RTC  witness,  Lee  Sorenson,  calculated  pnncipal  damages  of  $5.7  million  and  total 
damages  (including  prejudgment  interest)  of  $10.3  million.   Ex.  4  to  Sorenson  Deposition.   It  is 
not  clear  whether  these  were  the  numbers  that  were  to  be  used  at  tnal.  Of  Sorenson's  $10.3 
million.  $222,395  represented  losses  attributed  to  several  loans  made  to  Seth  Ward.   Id. 

46  Hubbell  Interview.  Dec.  27,  1995.  at  29-30:  Breslaw  Interview,  Dec.  21,  1995,  at  1-2. 

47  Id. 

48  By  "expected  recovery."  we  mean  the  expected  value  of  the  case,  calculated  in  the 
ordinary  fashion. 
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Given  this  assessment,  the  settlement  of  $1,025  million  that  was 
achieved  appears  to  be  well  within  the  reasonable  range  for  the  case  even  if 
the  RTC  had  been  represented  by  comparable  counsel  without  conflicts. 

C.        Potential  for  cost-effective  litigation  against  the  Rose 
Law  Firm. 

The  ultimate  issue  is  whether,  on  this  record,  the  RTC  should  assert 
claims  against  the  Rose  Law  Firm.    In  analyzing  this  issue,  one  must  start  with 
the  applicable  legal  standard  goveming  RTC  litigation. 

Congress  established  the  RTC  "to  contain,  manage,  and  resolve  failed 
savings  associations.'*'  Congress  gave  the  RTC  the  statutory  duty  of 
"maximiz(ing]  the  net  present  value  return  from  the  sale  or  other  disposition  of 
institutions  ...  or  the  assets  of  such  institutions  .  .  .  [and]  minimiz[ing]  the 
amount  of  any  loss  realized  in  the  resolution  of  cases  ....""  The  RTC  fulfills 
this  responsibility  in  part  by  bringing  civil  actions  in  appropriate  cases  to  recover 
damages.^'   Such  cases  are  brought,  however,  only  if  there  is  reason  to 
believe  that  the  litigation  will  add  to  the  value  of  the  thrift's  estate  and  thus 
minimize  the  losses  caused  by  its  failure.    If  there  is  no  reason  to  believe  that 
litigation  will  result  in  a  net  recovery,  then  there  is  no  statutory  basis  to  file  a 
case. 

This  statutory  mandate  requires  the  detennination  of  whether  any  claim 
that  might  be  asserted  against  the  Rose  Law  Firm  can  be  litigated  in  a  cost- 
effective  manner.    Put  another  way,  the  issue  is  whether  claims  can  be  stated 
that  have  an  expected  value  greater  than  the  expected  cost  of  litigating  them. 

Applying  this  standard,  it  is  recommended  that  no  such  claims  be 
asserted.   The  reasons  for  this  recommendation  are  as  follows: 

Liability:    For  the  reasons  stated  in  part  IV.A  above,  a  claim  could  be 
asserted  that  the  Rose  Law  Firm  had  an  impermissible  conflict  of  interest  in  the 
Frost  case,  which  it  did  not  adequately  disclose  or  have  waived.   An  ethical 
violation,  however,  does  not  always  translate  into  a  tort.   The  rules  of 
professional  conduct  are  wntten  as  disciplinary  rules.   While  the  rules  may 
inform  a  court  as  to  the  appropnate  standard  of  care  for  certain  purposes,  a 
violation  of  the  njles  does  not  necessarily  mean  the  commission  of  a  tort  for 
which  damages  may  be  awarded. 


49  FIRREA  §  107. 

50  12  U.S.C.  §  144la(b)(3)(C),  as  amended  by  FIRREA  §  501. 

51  12  U.S.C.  §§  1821(d)(2).  (k),  (I),  as  amended  by  FIRREA  §  212. 
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Convincing  a  jury  that  a  tort  was  committed  may  not  be  easy.   The 
applicable  rules  are  complex  and  the  subject  matter  is  dull.   Also,  the  Rose  Law 
Firm  might  receive  support  from  several  quarters,  including  their  opponents  in 
the  Frost  case.    In  all  probability,  counsel  for  Frost  &  Company  in  the  Frost 
litigation  would  testify  that  they  did  not  see  any  conflict  and  do  not  think  that  the 
Rose  Law  Firm  did  the  wrong  thing."  If  so,  the  RTC  would  be  up  against  not 
just  the  opinion  of  one  of  Little  Rock's  leading  finms,  but  the  opinion  of  several 
such  firms,  and  the  lawyers  for  Frost  &  Company  would  likely  be  viewed  as 
people  without  any  axe  to  grind. 

In  addition,  an  Arkansas  jury,  in  a  close  case,  might  well  prefer  the 
home-town  defendant  to  the  federal-govemment  plaintiff  even  assuming  that  the 
jury  agreed  there  was  a  conflict.   A  jury  might  well  be  reluctant  to  charge  the 
current  members  of  the  Rose  Law  Firm  for  the  ethical  misdeeds  of  a  former 
partner  who  currently  resides  in  a  federal  prison. 

Damages:   There  are  two  possible  theories  of  damages.   The  first  is  that 
the  case  would  have  resulted  in  an  outcome  more  favorable  for  the  RTC  but  for 
the  conflict.   The  second  is  that,  regardless  of  the  outcome,  the  fees  paid  by 
the  RTC  after  the  conflict  arose  should  be  retumed." 

The  unfavorable  result  theory:  To  recover  under  this  theory,  "(m]ere 
wistful  speculation  ...  is  insufficient.   [The  client]  must  prove  that,  had  [the  law 
firm]  disclosed  the  alleged  conflict,  [the  client]  would  have  received  a  more 
favorable  result."'*   For  the  reasons  stated  in  part  IV. B  above,  the  Frosf  case 
seems  to  have  been  settled  on  reasonable  terms.    In  any  event,  proving 
othepA/ise  would  be  difficult  and  might  look  like  so  much  Monday-morning 
quarterbacking. 

The  fee  refund  theory:  Some  cases  hold  that  a  conflict  of  interest,  if  not 
disclosed  and  waived,  entitles  the  client  to  recoup  all  legal  fees  paid  even  if  the 
client  IS  otherwise  undamaged.   That  theory,  if  available,"  ordinarily  takes 


52  IG  Ex.  111-159.  111-160. 


53  Both  theories  were  advanced  in  Blecher  &  Collins,  P.C.  v.  Norltiwest  Airlines,  Inc.. 
858  F   Supp.  1442.  1457  (CD.  Cal.  1994). 

54  Id.  (emphasis  in  original). 

55  Some  courts  reject  the  notion  that  the  lawyers  breach  of  fiduciary  duty  automatically 
means  "that  he  must  forfeit  fees  for  sen/ices  he  had  already  perlormed  or  would  thereafter 
perform.   Under  New  York  law,  attomeys  may  be  entitled  to  recover  for  their  services,  even  if 
they  have  breached  their  fiduciary  obligations."   Mar  Oil,  S.A.  v.  Momssey.  982  F.2d  830.  840 
(2d  Cir.  1993). 
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effect  only  after  the  conflict  becomes  apparent:    "[the  law  firm]  must  refund  (at 
most)  only  the  fees  it  received  after  the  actual  conflict  arose."*® 

In  this  case,  it  seems  likely  that  the  conflicts  did  not  become  apparent 
until  some  time  after  the  Rose  Law  Firm  lawyers  became  familiar  with  the 
issues  and  strategies  to  be  used  in  the  Frost  case.   Thus,  even  if  this  fee 
refund  theory  were  applicable,  it  could  at  best  be  used  to  seek  only  a  portion  of 
the  fees  paid  to  the  Rose  Law  Firm.   It  is  our  understanding  that  the  total  fees 
paid  to  the  Rose  Law  Firm  for  this  engagement  were  approximately  $200,000. 
We  do  not  think  that  the  RTC  could  reasonably  seek  to  recover  fees  from  other 
engagements  of  the  Rose  Law  Firm  by  the  RTC  on  matters  unrelated  to 
Madison  Guaranty. 

Litigation  costs:   A  case  against  the  Rose  Law  Firm  based  on  the 
foregoing  could  not  be  litigated  to  judgment  in  a  cost-effective  manner. 
Prepanng  and  trying  such  a  case  would  involve  many  depositions  (both  of  Rose 
Law  Firm  lawyers  and  others),  heavy  use  by  both  sides  of  expensive  experts 
and  probably  a  fair  amount  of  motion  practice.   There  is  no  reasonable 
likelihood  that  such  a  case  could  be  prepared  and  tried  for  $200,000.   Thus,  in 
all  probability,  the  expense  of  litigating  the  matter  would  exceed  the  maximum 
recovery.   Regardless  of  whether  it  won  or  lost  at  trial,  the  RTC  would  lose 
money  on  the  case. 


V.         RECOMMENDATION. 

While  a  claim  could  be  stated  against  the  Rose  Law  Firm,  litigation  would 
be  difficult,  the  outcome  would  be  uncertain  and  the  expected  recovery  would 
not  cover  the  costs  of  the  litigation,  much  less  lead  to  a  net  recovery  for 
Madison  Guaranty's  estate.   Thus,  it  is  recommended  that  such  litigation  not  be 
pursued. 


56  Blecher  &  Collins.  PC.  v.  Northwest  Airlines,  Inc.,  858  F.  Supp.  at  1457  (emphasis  in 

onginal).   But  see  In  re  Eastern  Sugar  Antitmst  Litigation.  897  F.2d  524,  533-34  (3d  Cir.  1982) 
(recognrzing  the  court's  power  to  forfeit  fees  earned  before  the  conflict  arose,  but  rejecting  that 
remedy  except  m  cases  where  'the  breach  of  professional  ethics  is  so  egregious  that  the  need 
for  attorney  discipline  and  deterrence  of  future  impropneties  of  that  type  outweighs  [the  fact  that 
such  an  award  would  provide  the  client  with  a  windfall  and  depnve  the  attorney  of  fees  earned 
while  acting  ethically]  ....";  m  that  case,  the  remedy  was  rejected  despite  the  lawyers'  failure 
to  disclose  that  plaintiffs'  counsel  began  merger  discussions  with  counsel  for  one  of  the 
defendants  after  approval  of  a  settlement  agreement  but  before  resolution  of  attorneys'  fees 
awards). 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  FEBRUARY  8,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:00  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Let  me  say,  for  purposes  of  the  witnesses  and 
those  who  are  assembled  and  those  who  are  waiting,  that  the 
Ranking  Member  and  I  have  been  meeting  with  our  Counsels  in  an 
attempt  to  try  to  expedite  some  of  the  hearings,  and  to  resolve 
some  of  the  technical  difficulties  that  we  might  encounter,  to  be 
quite  candid  with  you.  So  that  is  what  has  delayed  the  process  and 
we  believe  we  can  start  any  moment. 

[Whereupon,  Jane  C.  Sherburne,  Special  Counsel  to  the  Presi- 
dent, and  David  E.  Kendall,  Attorney,  Williams  &  Connolly;  were 
called  as  witnesses  and,  having  first  been  duly  sworn,  were  exam- 
ined and  testified  as  follows:] 

The  Chairman.  Mr.  Kendall,  Ms.  Sherburne,  we  thank  you  for 
your  cooperation  in  appearing  here  today,  and  as  in  the  past,  if 
there  is  any  statement  that  you  would  like  to  make  to  the  Commit- 
tee, we  would  be  happy  to  receive  it. 

Mr.  Kendall. 

SWORN  TESTIMONY  OF  DAVID  E.  KENDALL 
ATTORNEY,  WILLIAMS  &  CONNOLLY 

Mr.  Kendall.  I  have  none,  Mr.  Chairman. 

SWORN  TESTIMONY  OF  JANE  C.  SHERBURNE 
SPECIAL  COUNSEL  TO  THE  PRESIDENT 

The  Chairman.  Ms.  Sherburne. 

Ms.  Sherburne.  I  have  no  statement,  either,  Mr.  Chairman. 
The  Chairman.  Mr.  ChertofF. 
Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

I'm  about  to  have  put  before  you,  a  set  of  billing  records  which 
I  just  want  you  to  have  because  we're  going  to  be  referring  to  them. 

(1471) 
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I  want  to  ask  you,  Mr.  Kendall,  whether  these  are  billing  records 
which  you  produced  to  the  Senate  Whitewater  Committee  on  Fri- 
day, January  5,  1996.  I  don't  need  you  to  go  through  every  one.  I 
won't  hold  you  to  every  one,  but  do  these  look  like  some  of  the 
records  you  produced? 

Mr.  Kendall.  These  appear  to  be  those  records,  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Kendall,  when  is  the  first  time  you  saw  those 
records? 

Mr.  Kendall.  I  first  saw  the  entire  group  of  them  at  approxi- 
mately 12:45  p.m.  on  Thursday,  January  4,  1996. 

Mr.  Chertoff.  How  did  you  come  to  see  them? 

Mr.  Kendall.  Well,  I  had  received  a  message  from  Ms.  Huber  to 
please  stop  by  her  office  before  I  left  the  White  House  that  day,  and 
I  stopped  by  her  East  Wing  office  and  she  handed  me  a  sheaf  of 
documents. 

Mr.  Chertoff.  Now  was  the  sheaf  of  documents  billing  records 
and  computer  printouts  which  were  Xeroxes  but  which  had  original 
handwriting  in  red  on  them? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  Ms.  Sherburne,  when  is  the  first  time  you  saw 
those  billing  records? 

Ms.  Sherburne.  I  saw  those  billing  records  for  the  first  time  on 
January  4th  when  I  went  to  the  East  Wing  office  with  Mr.  Kendall 
and  Carolyn  Huber's  lawyer,  Mr.  Schuelke,  and  I  believe  it  must 
have  been  around  5:00  p.m. 

Mr.  Chertoff.  How  did  you  come  to  go  to  that  meeting  at 
around  5:00  p.m.? 

Ms.  Sherburne.  Mr.  Kendall  called  me,  I  think,  about  an  hour 
before  that  and  told  me  that  Carolyn  had  identified  some  records 
he  thought  we  ought  to  take  a  look  at  immediately,  that  he  and 
Mr.  Schuelke  would  like  to  come  over  to  the  White  House  and  go 
over  to  the  East  Wing  with  me  so  we  could  all  take  a  look  at  them. 

Mr.  Chertoff.  At  this  meeting  around  5  p.m.  you  were  there, 
Ms.  Sherburne,  Mr.  Kendall,  Ms.  Huber,  and  Mr.  Schuelke? 

Ms.  Sherburne.  That's  right. 

Mr.  Chertoff.  Anybody  else? 

Ms.  Sherburne.  There  may  have  been  other  people  around,  but 
no  one  participating  in  what  we  were  there  to  do. 

Mr.  Chertoff.  Mr.  Schuelke  was  and  is  Ms.  Huber's  personal  at- 
torney? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  Mr.  Kendall,  I  want  to  just  go  back  and  ascertain 
from  you  the  universe  of  requests  for  documents  that  you  were  con- 
sidering in  dealing  with  these  records.  Am  I  correct  that  in  Decem- 
ber 1993,  there  was  a  subpoena  from  the  Department  of  Justice 
that  was  received  to  which  these  documents  were  responsive? 

Mr.  Kendall.  Yes,  that  was  a  subpoena  addressed  to  me.  I  re- 
ceived it  on  December  24,  1993.  I  remember  the  date  distinctly. 

Mr.  Chertoff.  It  was  a  subpoena  that — was  it  addressed  to  you, 
or  was  it  in  care  of  you,  but  actually  addressed  to  the  President 
and  Mrs.  Clinton? 

Mr.  Kendall.  No,  it  was  addressed  to  me. 
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Mr.  Chertoff.  And  did  you  understand  that  the  subpoena  was 
directed  at  documents  in  the  personal  custody  and  control  of  the 
President  and  Mrs.  Clinton? 

Mr.  Kendall.  No,  I  did  not. 

Mr.  Chertoff.  You  believed  they  were  simply  addressed  to  docu- 
ments in  your  custody  and  control? 

Mr.  Kendall.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  understand  that  you  had  an  obligation 
to  convey  to  the  President  and  Mrs.  Clinton  the  substance  of  that 
subpoena? 

Mr.  Kendall.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  do  so? 

Mr.  Kendall.  I  did. 

Mr.  Chertoff.  Did  you  receive  a  second  subpoena  from  the  RTC 
at  some  point  calling  for,  among  other  things,  billing  records? 

Mr.  Kendall.  Yes,  I  did. 

Mr.  Chertoff.  When  was  that? 

Mr.  Kendall.  I  received  document  requests  from  both  the  RTC 
and  the  Independent  Counsel.  I  received  a  document  request  in,  I 
think,  March  1994,  followed  by  a  subpoena  that  would  have  called 
for  these  records.  And,  likewise,  I  received  further  requests  from 
the  Independent  Counsel  in  May  1994,  addressed  to  the  President 
and  Mrs.  Clinton. 

Mr.  Chertoff.  OK.  So  the  May  1994  subpoena  was  specifically 
addressed  to  the  President  and  Mrs.  Clinton? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  When  was  the  RTC  request? 

Mr.  Kendall.  The  RTC  request  was  in  March.  As  I  recall,  it  was 
followed  up  by  a  subpoena  in  June,  but  the  subpoena  called  for  the 
same  things  that  the  request  did. 

Mr.  Chertoff.  So  the  subpoena  simply  took  the  request  and  em- 
bodied it  in  a  subpoena? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  Was  that  RTC  subpoena  directed  at  the  President 
and  Mrs.  Clinton? 

Mr.  Kendall.  It  was. 

Mr.  Chertoff.  Now  with  respect  to  the  requests  and  the  subpoe- 
nas in  1994  about  which  you've  just  testified,  did  you  understand 
you  had  an  obligation  to  communicate  the  substance  of  those  orders 
or  subpoenas  to  the  Clintons? 

Mr.  Kendall.  I  did. 

Mr.  Chertoff.  Did  you  do  so? 

Mr.  Kendall.  I  did. 

Mr.  Chertoff.  Ms.  Sherburne,  did  you  get 

Mr.  Kendall.  Excuse  me,  Mr.  Chertoff.  There  was  one  other.  I 
don't  know  if  you  wanted  all  of  the  requests. 

Mr.  Chertoff.  OK,  yes. 

Mr.  Kendall.  Also  in,  I  think,  March  1994,  I  received  a  request 
from  the  FDIC  which  quite  specifically  asked  for  billing  records, 
and  that  was,  as  I  say,  in  March  or  April  of  1994. 

Mr.  Chertoff.  Was  that  in  connection  with  an  investigation  con- 
cerning the  Rose  Law  Firm  and  possible  conflicts  of  interest? 

Mr.  Kendall.  Well,  I  don't  know  what  the  investigation  was  in 
connection  with  entirely.  It  did  look  to  conflicts  of  interest,  but  it 
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was  focusing  on  Mrs.  Clinton's  work  for  the  FSLIC  on  behalf  of  an 
Illinois  savings  and  loan.  She  had  billed  2  hours  to  the  case. 

Mr.  Chertoff.  Was  that  FDIC  request  followed  by  a  subpoena? 

Mr.  Kendall.  No,  it  was  not. 

Mr.  Chertoff.  Did  you  communicate  the  substance  of  that  re- 
quest to  the  Clintons? 

Mr.  Kendall.  Yes,  I  did. 

Mr.  Chertoff.  Now,  we're  still  in  1994,  Ms.  Sherburne.  Did  you 
receive  the  same  requests  and  subpoenas  in  1994  about  which  Mr. 
Kendall  has  testified? 

Ms.  Sherburne.  No,  Mr.  Chertoff. 

Mr.  Chertoff.  Did  you  receive  any  subpoenas  or  requests  in 
1994  to  which  these  billing  records  were  arguably  responsive? 

Ms.  Sherburne.  There  was  one  subpoena  in  May  1994,  from  the 
Independent  Counsel  that  called  for  records  that  had  been  au- 
thored by  Mr.  Foster,  and  because  these  records  have  Mr.  Foster's 
handwriting  on  them,  I  believe  they  would  have  been  responsive  to 
that  request. 

Mr.  Chertoff.  What  did  you  understand  was  the  scope  of  your 
obligation  to  search  for  these  records? 

Ms.  Sherburne.  In  May  1994,  I  personally  was  uninvolved  in 
the  search  except  peripherally.  The  search  was  conducted  primarily 
under  the  direction  of  Joel  Klein,  who  was  then  Deputy  Counsel  to 
the  President.  Mr.  Klein  sent  a  request  to  the  entire  White  House, 
as  I  recall,  and  asked  for  such  records  to  be  located,  identified,  and 
delivered  to  the  Counsel's  Office. 

Mr.  Chertoff.  When  you  say  he  disseminated  it  around  the 
White  House,  did  he  disseminate  the  actual  subpoena,  or  did  he 
prepare  a  memorandum  that  explained  what  was  required? 

Ms.  Sherburne.  I  am  not  certain  of  that  since  I  was  not  directly 
involved,  but  I  believe  that  he  circulated  a  request  and  he  may 
have  attached  the  exact  language  from — no,  no.  As  a  matter  of  fact, 
he  couldn't  have  because  the  subpoena  was  much  broader,  it  was 
narrowed  by  agreement  with  the  Independent  Counsel,  so  the  lan- 
guage that  was  actually  sent  around  was  not  the  precise  language 
of  the  subpoena,  so  he  couldn't  have  done  that. 

Mr.  Chertoff.  And  it  was  sent  all  over  the  White  House? 

Ms.  Sherburne.  That's  my  understanding,  yes. 

Mr.  Chertoff.  Finally,  I  want  to  just  turn  to  our  own  requests 
and  subpoenas,  meaning  the  Senate's.  In  1995,  Mr.  Kendall,  did 
you  receive  first  a  document  request  from  the  Senate,  and  then 
later,  a  subpoena  that  was  issued  by  this  Committee? 

Mr.  Kendall.  I  first  received  a  document  request,  and  then  I  re- 
ceived three  subpoenas  on  Halloween  1995. 

Mr.  Chertoff.  Did  you  understand  that  you  had  an  obligation 
to  convey  those  requests  and  those  subpoenas,  the  substance  of 
them,  to  the  Clintons? 

Mr.  Kendall.  I  did. 

Mr.  Chertoff.  Did  you  do  so? 

Mr.  Kendall.  I  did. 

Mr.  Chertoff.  Ms.  Sherburne,  did  you  receive  requests  and  sub- 
poenas from  this  Committee? 

Ms.  Sherburne.  Yes,  many. 
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Mr.  Chertoff.  Did  you  understand  that  you  had  an  obUgation 
to  respond  to  those,  certainly  with  respect  to  the  subpoenas,  in  the 
White  House? 

Ms.  Sherburne.  Absolutely. 

Mr.  Chertoff.  Did  you  circulate  the  substance  of  what  was  re- 
quired under  those  subpoenas  around  the  White  House? 

Ms.  SHERBUR^fE.  Yes. 

Mr.  Chertoff.  Now  since  we  are  on  the  issue  of  document  re- 
quests, I  have  to  indicate  to  you,  Ms.  Sherburne,  that  late  yester- 
day we  received  at  the  Committee  a  package  of  documents  with  a 
cover  letter  signed  by  you  dated  February  7,  1996,  indicating  that 
these  were  documents  responsive  to  the  Committee's  subpoena  on 
October  31,  that  had  been  in  the  possession  of  Mr.  Gearan  whose 
staff  had  "inadvertently  packed  them  with  material  Mr.  Gearan 
took  with  him  to  the  Peace  Corps."  And  you  are  familiar  with  these 
documents? 

Ms.  Sherburne.  Yes,  I  am. 

Mr.  Chertoff.  When  did  you  first  receive  them? 

Ms.  Sherburne.  I  believe  sometime  last  week. 

Mr.  Chertoff.  When  was  that,  last  week? 

Ms.  Sherburne.  I'm  not  sure.  I  don't  have — we  received  them  by 
cover  of  a  transmittal  letter  from  Mr.  Gearan's  attorney,  and  I'm 
not  sure  of  the  date  of  the  letter. 

Mr.  Chertoff.  Did  you  review  them? 

The  Chairman.  Would  you  provide  us  with  that  information,  Ms. 
Sherburne? 

Ms.  Sherburne.  Sure,  be  happy  to. 

The  Chairman.  So  you  will,  like  this  afternoon,  check  back  with 
the  office  and  see  if  you  can't  tell  us  when  you  actually  got  the 
transmittal  letter  and  the  documents  from  Mr.  Gearan. 

Ms.  Sherburne.  I'd  be  happy  to. 

The  Chairman.  Thank  you. 

Mr.  Chertoff.  Did  you  review  them? 

Ms.  Sherburne.  Did  I  personally  review  them? 

Mr.  Chertoff.  Yes. 

Ms.  Sherburne.  I  personally  reviewed  the  documents  that  we 
produced.  I  did  not  personally  review  whatever  documents  were 
contained  in  the  box  of  material  that  was  sent. 

Mr.  Chertoff.  Now  there  were  documents  that  were  produced 
that  were  redacted.  Who  did  the  redactions? 

Ms.  Sherburne.  I  reviewed  the  documents  that  were  redacted  in 
complete  form,  and  others  on  my  staff  did;  and  the  redactions  were 
reviewed  with  Counsel  to  the  President,  Jack  Quinn. 

Mr.  Chertoff.  I  just  want  to  put  up  one  of  these  because  I  am 
frankly  baffled.  It's  a  part  of  a  legal  pad,  S  20431  through  20433, 
3  pages  of  the  package.  Do  you  know  whose  handwriting  this  is? 

Ms.  Sherburne.  What  was  the  number? 

Mr.  Chertoff.  S  20431  through  20433. 

Ms.  Sherburne.  I  believe  this  is  Mr.  Gearan's  handwriting. 

Mr.  Chertoff.  It's  headed,  "Whitewater"  and  dated  1/7/94.  Then 
there's  a  redaction  until  we  get  to  item  4  and  item  5,  and  item  5 
by  the  way  indicates — do  you  know  who  PB  is? 

Ms.  Sherburne.  No,  I  don't. 

Mr.  Chertoff.  Could  it  be  Paul  Begala? 
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Ms.  Sherburne.  Those  are  his  initials.  But  I  don't  know  if  that's 
what  this  refers  to. 

Mr.  Chertoff.  It  talks  about,  "PB,  BL,  Waldman  to  Arkansas  to 
meet  with  Beverly  Bassett.  Try  to  poke  holes  in  their  story."  Do 
you  know  who  Mr.  Waldman  is? 

Ms.  SHERBUR^fE.  Yes,  I  do. 

Mr.  Chertoff.  Who  is  Mr.  Waldman? 

Ms.  Sherburne.  Michael  Waldman  is  a  White  House  employee 
who  works  in  the  communications  department. 

Mr.  Chertoff.  Under  Mr.  Gearan? 

Ms.  Sherburne.  At  that  time,  I  believe  so. 

Mr.  Chertoff,  By  the  way,  and  to  put  this  in  context,  I  guess, 
in  December  1993,  we  had  that  editorial  with  the  President's  hand- 
writing next  to  it  regarding  Beverly  Bassett.  Can  you  remind  us, 
Ms.  Sherburne,  when  did  Mr.  Fiske  get  appointed  by  Ms.  Reno? 

Ms.  Sherburne.  Mr.  Fiske  was  appointed  in  January,  maybe  the 
12th  or  sometime  in  the  middle  of  January,  the  20th. 

Mr.  Chertoff.  Did  you  redact  the  material  down  to  item  No.  4? 

Ms.  Sherburne.  I  didn't  personally,  but  I  reviewed  the  redac- 
tion. I  should  tell  you,  Mr.  Chertoff,  that  as  has  been  our  practice, 
if  you  would  like  to  review  the  unredacted  set  to  determine  and 
verify  our  redactions,  we're  more  than  happy  to  sit  down  with  you 
and  show  it  to  you. 

The  Chairman.  That's  very  good.  I  thank  you  for  that. 

Mr.  Chertoff.  I  would  Hke  to  go  to  the  next  page,  to  S  20432. 
Again,  the  redactions  on  this  page  are  redactions  which,  I  guess, 
Mr.  Quinn  made  the  decision,  but  you  were  involved  in? 

Ms.  Sherburne.  Well,  I  don't  know  how  we  characterize  it.  I  re- 
viewed the  redactions  and  made  recommendations,  and  Mr.  Quinn 
reviewed  them,  and  we  agreed  on  how  to  proceed. 

Mr.  Chertoff.  Now  the  copy  we  have  put  up,  deletes  and  puts 
instead  of,  I  guess  an  expletive,  puts  in  something  in  its  place,  so 
I  don't  want  you  to  think  we've  altered  this  in  some  nefarious  way. 

But  this  discussion  also  relates  to  Beverly  Bassett  and  talks 
about  "if  we  Tblank'  this  up,  we're  done.  Let's  not  talk  it  to  death — 
let's  just  get  it  done."  Then  if  you  continue  to  the  next  page,  which 
is  S  20433,  do  you  know  who  "HI"  is,  who  is  apparently  the  person 
who  is  speaking? 

Ms.  Sherburne.  I  believe  that's  Harold  Ickes. 

Mr.  Chertoff.  Was  Mr.  Ickes  in  1994  a  person  who  you  under- 
stand to  have  been  responsible  for  coordinating  the  Whitewater 
issue  within  the  White  House? 

Ms.  Sherburne.  I  know  he  certainly  had  a  role.  I  don't  know  in 
January — I  guess  this  was  January  7th.  I'm  not  sure  of  his  role. 
I  believe  he  had  a  significant  role  at  that  time. 

Mr.  Chertoff.  Did  you  notify  him  on  January  4,  1996,  later  in 
the  evening  about  the  discovery  of  the  billing  records  we  have  been 
talking  about? 

Ms.  Sherburne.  Yes,  I  did. 

Mr.  Chertoff.  Do  you  remember  what  time  of  day  you  notified 
Mr.  Ickes? 

Ms.  Sherburne.  I  know  it  was  very  late  at  night,  after  10  p.m. 

Mr.  Chertoff.  Did  you  notify  him  because  he  was  the  person  to 
whom  you  report  on  Whitewater  matters? 
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Ms.  Sherburne.  I  report  to  both  Mr.  Ickes  and  to  Jack  Quinn, 
who  is  Counsel  to  the  President.  And  I  notified  Mr.  Ickes  because 
yes,  I  did  report  to  him. 

Mr.  Chertoff.  Finally,  on  page  S  20433,  it  says  next  to  HI,  "We 
can't  send  PB,  BL,  MW."  Do  you  know  who  MW  refers  to  here? 

Ms.  Sherburne.  No,  but  based  on  the  previous  page,  I  would 
suspect  it's  Michael  Waldman,  but  I  don't  know  that. 

Mr.  Chertoff.  Michael  Waldman.  It  says,  "It  will  come  out." 
Then  it  goes,  "Item  by  item  make  sure  her  story  is  OK."  Finally, 
there's  a  reference  at  the  bottom  that  says,  "Quinn — arm's  length." 
Do  you  know,  was  Mr.  Quinn  in  the  White  House  in  1994? 

Ms.  Sherburne.  Yes,  I  believe  so. 

Mr.  Chertoff.  What  was  his  position? 

Ms.  Sherburne.  I  don't  know  if  he  was  Chief  of  Staff  to  the  Vice 
President  at  that  time  or  if  he  was  Counsel  to  the  Vice  President. 

Mr.  Chertoff.  Who  is  Skip? 

Ms.  Sherburne.  I  don't  know.  Mr.  Chertoff,  I  don't — I  haven't 
talked  to  Mr.  G«aran  about  these  notes  so  I'm  not  sure  what  these 
things  mean.  I  really  am  reluctant  to  try  and  characterize  them  or 
identify  the  handwriting. 

Mr.  Chertoff.  Could  it  be  Skip  Rutherford? 

Ms.  Sherburne.  I  don't  know. 

Mr.  Chertoff.  If  you  didn't  talk  to  Mr.  Gearan,  what  I  guess  I'm 
curious  about  is  how  one  could  redact  a  document,  the  entirety  of 
which  is  labeled  "Whitewater,"  and  app)ears  to  be  several  pages  of 
discussion  of  a  meeting  on  Whitewater,  how  one  could  decide  what 
to  redact.  But  you  may  not  be  the  right  person  to  ask 

Ms.  Sherburne.  I  think  I  am  the  right  person  to  ask  because  I 
supervised  the  redactions.  It's  precisely  because  of  your  curiosity 
that  we  are  offering  to  let  you  review  the  unredacted  portions. 

The  Chairman.  I  think  that's  quite  fair. 

Ms.  Sherburne.  May  I  just  add  one  other  thing  about  the  pro- 
duction and  the  discovery  of  those  records,  since  you  have  raised 
an  issue  about  having  only  received  them  yesterday,  because  I 
think  it's  important,  in  this  particular  hearing  where  we're  talking 
about  the  sufficiency  of  document  searches,  to  establish  just  how  it 
is  that  we  located  these  documents.  I  think  it  is  an  indication  of 
the  diligence  with  which  we've  proceeded. 

We  received  documents  from  Mr.  Gearan's  lawyer  that  were  cop- 
ies of  records  that  he  believed  had  been  sent  by  Mr.  Gearan  to 
Records  Management  when  Mr.  Gearan  left  the  White  House  last 
fall.  And  when  we  got  the  copies,  we  realized  that  the  search  we 
had  done  of  Mr.  Gearan's  records  in  Records  Management  had  not 
turned  these  documents  up.  So  we  began  an  inquiry  about  why 
didn't  Records  Management  have  the  originals  of  these  documents. 
That  inquiry  is  what  led  to  discovery  of  these  documents  at  the 
Peace  Corps  where  Mr.  Gearan  had  inadvertently  taken  them.  So 
it  was  the  diligence  with  which  we  were  trying  to  comply  with  your 
request  that  led  to  the  production. 

Mr.  Chertoff.  But  since  you  raise  it,  Ms.  Sherburne,  let  me  ask 
you  this.  You  received  a  request  for  documents  on  August  25,  1995, 
from  this  Committee  that  set  forth  a  whole  list  of  things  based  on 
the  Resolution;  right? 

Ms.  Sherburne.  That's  correct. 
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Mr.  Chertoff.  When  was  the  first  time  you  circulated  a  memo- 
randum in  the  White  House  asking  people  to  produce  responsive 
files  in  response  to  that  request  or  any  later  request? 

Ms.  Sherburne.  We  circulated  several  memoranda  along  the 
way.  We  had,  as  you  know,  several  communications  with  you,  I  be- 
lieve, mostly  with  Mr.  Giuffra,  about  the  meaning  of  that  request. 
The  request  that  we  received  on  August  25th,  which  was  approxi- 
mately, I  believe,  3  months  after  the  passage  of  the  Resolution,  es- 
sentially just  lifted  the  language  from  the  Resolution  and  put  it  in 
the  request. 

Mr.  Chertoff.  Which  is  what  the  subpoena  in  late  October  also 
did;  right? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  But  my  question,  which  you  haven't  answered 
yet,  is,  when  did  you  first  circulate  any  memo  around  the  White 
House  calling  for  people  to  produce  documents  in  response  to  the 
first  request  or  any  later  request  afi;er  August  25th? 

Ms.  Sherburne.  I  believe  the  request  for  billing  records  was  not 
sufficiently  defined  until  October  17th  and  the  first  request  that  we 
circulated  that  asked  specifically  for  billing  records,  which  by  the 
way  the  August  25th  letter  did  not  ask  for,  was  on  October  23rd. 

Mr.  Chertoff.  But  I  still  have  a  question  you  haven't  answered. 
With  respect  to  anything  in  that  August  25th  letter,  anjdhing, 
when  was  the  first  time  you  circulated  anything  within  the  White 
House  to  request  people  to  collect,  produce,  and  gather  documents 
so  they  could  be  produced  in  response  to  an5rthing  in  the  August 
25th  letter? 

Ms.  Sherburne.  I  believe  it  was,  although  I'll  have  to  verify  this 
from  the  records,  I  believe  that  the  first  time  that  we  had  sufficient 
clarity — although  I  would  hardly  call  it  that,  frankly — to  circulate 
a  request  to  the  White  House  was,  I  believe,  October  4.  We  had  to, 
on  October  6,  because  on  October  5,  Mr.  Giuffra  changed  his  mind 
about  the  scope  of  the  search,  we  had  to  send  out  clarifications  for 
that.  That  was  for  a  limited  part  of  the  August  25th  letter. 

We  had  worked  with  Mr.  Giuffra  to  establish  priorities  for  our 
search.  Mr.  Giuffra  for  quite  awhile  was  unwilling  to  identify  prior- 
ities. When  he  did,  we  were  able  to  circulate  a  request  White 
House-wide  for  the  first  five  items  in  the  August  25th  letter  as 
modified  by  subsequent  communications  with  Mr.  Giuffra. 

Mr.  Chertoff.  Well,  Ms.  Sherburne,  I  want  to  make  sure  we  are 
very  clear  on  this.  Between  August  25  and  October  4,  you  did  not 
circulate  anything  in  the  White  House  to  tell  people  that  they 
ought  to  hold  on  to  their  Madison — or  to  files  related  to  Whitewater 
in  any  way,  or  to  indicate  that  they  should  start  the  process  of 
going  through  it  to  collect  it  so  it  could  be  reviewed? 

Ms.  Sherburne.  Before  October  4th,  we  did  not  have  sufficient 
direction,  clarification  from  this  Committee  to  do  that  in  a  respon- 
sible way  so  that  we  had  any  assurance  that  we  could  possibly  get 
anjrthing  that  was  reliable  or  that  we  could  certify  to  you  was  re- 
sponsive. 

Mr.  Chertoff.  But  I'm  not  even  asking  you  whether  before  Octo- 
ber 4th  you  could  have  responded.  I'm  just  asking  when  you  got  an 
August  25th  request,  which  literally  took  the  language  of  the  Reso- 
lution and  is,  in  fact,  virtually  identical  to  the  subpoena  we  ulti- 
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mately  issued  here,  am  I  correct  that  between  August  25  and  Octo- 
ber 4,  you  didn't  circulate  anything  around  to  tell  people — because 
you  have  raised  this  issue  with  Mr.  Gearan  taking  the  documents 
out — do  not  disturb  or  remove  anything  relating  to  Whitewater? 
You  didn't  circulate  any  memo  relating  to  handling  of  Whitewater 
documents  in  response  to  our  subpoena — our  request  on  August  25 
until  October  4? 

Ms.  Sherburne.  It  was  not  until  October  4th  that  we  had  suffi- 
cient clarification  fi-om  the  Committee  of  any  of  its  requests  that 
we  could  put  anyone  on  notice  in  any  meaningful,  comprehensible 
way.  I  had  several  meetings  with  Mr.  Giuffra.  On  September  5,  we 
met  and  I  told  him  that  the  August  25th  request  as  presently  stat- 
ed was  confusing,  that  it  would  be  difficult  to  give  direction  to 
White  House  employees  as  to  what  specifically  they  should  search 
for,  and  that  we  needed  priorities.  We  didn't  get  sufficient  clarity 
until  October  4. 

Mr.  Chertoff.  I  just  want  to  close  up  on  this  I 

Ms.  Sherburne.  And  that,  by  the  way,  was  only  with  respect  to 
A  through  E  in  the  August  25th  letter. 

Mr.  Chertoff.  Let  me  make  an  observation,  and  then  give  you 
a  letter  that  was  addressed  to  you  on  September  6,  1995.  Do  you 
have  a  copy  of  the  September  6th  letter  from  Mr.  Giuffra  to  you? 

Ms.  Sherburne.  Yes,  I  do. 

Mr.  Chertoff.  It's  the  third  page  of  this  letter. 

Ms.  Sherburne.  Yes. 

Mr.  Chertoff.  I  am  going  to  close  this  off  in  a  second,  but  this 
specifically  makes  a  request  for  any  documents  or  records  in  any 
form  that  reflect,  refer,  or  relate  to  the  Rose  Law  Firm's  represen- 
tation of  Madison;  right? 

Ms.  Sherburne.  I  believe  that  what  this  does — we  had  told  Mr. 
Giuffra  that  the  August  25th  letter  asked  for  the  following: 

Documents  related  to  the  policies  and  practices  of  the  RTC  and  the  Federal  bank- 
ing agencies,  as  that  term  is  defined  in  Section  3  of  the  FDIC  Act,  regarding  the 
legal  representation  of  such  agencies  with  respect  to  Madison. 

I  told  Mr.  Giuffra  that  that  request,  as  stated,  was  something  I 
did  not  believe  White  House  staff  would  understand  and  asked  if 
he  would  clarify  it.  He  clarified  it  on  September  6th  with  a  descrip- 
tion asking  for  Rose  Law  Firm's  representation  of  Madison  or  rep- 
resentation of  the  RTC  with  regard  to  Madison. 

Mr.  Chertoff.  So  you  will  agree  with  me  that  on  September  6th 
it  was  crystal  clear  that  there  was  a  request  for  documents  that  re- 
flect, refer,  or  relate  to  the  Rose  Law  Firm's  representation  of 
Madison;  right?  It  was  in  the  letter 

Ms.  Sherburne.  On  September  6th,  yes,  that  was  one  portion  of 
the  request  that  Mr.  Giuffra  had  responded  to  for  clarity. 

Mr.  Chertoff.  By  the  way,  when  you  collect  documents  from  the 
White  House,  you  essentially  circulate  a  memo  and  rely  on  the  in- 
dividuals to  dig  into  their  files  and  give  you  the  documents? 

Ms.  Sherburne.  If  the  request  goes  to  White  House  staff,  that 
goes  to  over  500  people,  and  yes,  we  do  specifically  rely  on  the  indi- 
viduals who  receive  the  requests  to  search  their  files. 

Mr.  Chertoff.  After  receiving  the  September  6th  letter,  when 
did  you  first  tell  people  to  look  for  documents  relating  to  the  Rose 
Law  Firm's  representation  of  Madison? 
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Ms.  Sherburne.  After  receiving  the  September  6th  letter,  which 
also  addressed  a  number  of  different  issues,  we  asked  Mr.  Giuffra 
for  priorities,  which  he  finally  gave  us,  and  told  us  to  emphasize 
collection  of  documents  in  paragraphs  A  through  E.  This  was  para- 
graph H  of  the  August  25th  letter.  So  our  first  request  was  in  Octo- 
ber for  White  House-wide — or  a  White  House-wide  search. 

With  respect  to  documents  requested  in  paragraphs  F  through  H 
or  through  L  of  the  August  letter,  which  this  request  was  also  part 
of,  we  circulated  that  request  at  the  point  at  which — throughout 
this  period  we  were  requesting  of  Mr.  Giuffra  a  cutoff  date.  We 
were  negotiating  a  cutoff  date.  That  issue  had  not  been  resolved. 

We  had  informed  the  Committee  that  we  could  not  circulate  a  re- 
quest to  the  White  House  until  we  had  a  cutoff  date.  We  proposed 
cutoff  dates.  We  proposed  March  4,  as  a  cutoff  date  on  September 
21.  On  October  17,  Mr.  Giuffra  said  that  we  could  have  the  March 
4th  cutoff  date  for  this  item  H. 

On  October  23,  we  circulated  the  first  White  House-wide  request 
for  these  records  in  response  to  Mr.  Giuffra.  I  wrote  a  letter  to  the 
Committee  on  October  23,  making  it  perfectly  plain  that  you  had 
now,  only  now,  enabled  us  to  search  for  these  records. 

The  Chairman.  Before  I  go  to  Senator  Hatch  with  a  few  minutes 
remaining,  let  me  tell  you,  Ms.  Sherburne,  one  of  the  problems  is 
that  we  do  not  believe  that  we  have  had  the  kind  of  cooperation 
that  the  Committee  should  be  having.  That's  based  on  a  number 
of  incidents,  not  the  least  of  which  is  this,  because  I  believe  that 
it  is  disingenuous  to  say  that  they  could  not  have  begun  a  docu- 
ment search  for,  clearly,  those  relevant  matters 

Ms.  Sherburne.  Mr.  Chairman,  I  didn't  say  we  didn't  do  a  docu- 
ment search.  We  did  do  a  search.  We  didn't  do  a  White  House-wide 
search.  Excuse  me  for  interrupting,  but  there's  an  important  dis- 
tinction there,  which  I'm  happy  to  explain  to  you,  because  we  had 
produced  over  7,000  pages  by  October  23. 

The  Chairman.  I'll  give  you  an  opportunity  to  do  that.  It  doesn't 
matter  if  you  produced  7,000  pages,  but  key  documents  are  with- 
held or  not  made  available,  and  let's  hope  that  it  is  just  because 
it  fell  through  the  cracks,  and  if  that's  the  case,  that's  fine.  I'm  not 
prejudging  that. 

But  one  of  the  things,  I  have  to  tell  you,  that  troubles  me  tre- 
mendously and  greatly  is  the  remarks  that  come  from  the  White 
House  spokesperson  in  requests  that  are  genuinely  put  forward  for 
E-mail,  electronic  mail,  relative  to  the  matters  that  we  are  con- 
cerned about. 

When  we  get  remarks  from  an  attorney  and  a  spokesperson  for 
the  White  House  that  says,  let  some  fat  cat  of  the  Chairman's  pay 
for  the  production  of  this,  that  is  absolutely — that's  not  responsible, 
it's  inappropriate,  it's  not  right;  and  I  certainly  don't  think  that  you 
condone  that  kind  of  remark. 

If  we  are  asking  for  materials  of  a  private  nature  that  we  have 
no  right  to  seek,  I  could  understand  saying  you're  going  well  be- 
yond, but  when  we  ask  for  electronic  mail  as  it  relates  to  those 
matters  that  this  Committee  has  been  charged  with  reviewing, 
then  I  have  to  tell  you,  the  response  has  been  absolutely,  totally 
deficient.  I  heard  that  a  contractor  was  supposedly  hired.  Now  the 
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contractor  hasn't  been  hired.  And  we  are  talking  about  months  and 
months  and  months. 

Now,  you  say  that  you're  going  to  go  forward  and  produce  these 
documents.  It  is  inconceivable  to  me  that — and  it  looks  like,  when 
I  hear  these  remarks  that  come  from  the  spokesman  and  the  politi- 
cal spin  doctors,  you're  not  going  to  dissuade  this  Committee  from 
seeking  the  facts  and  the  truth.  That's  what  adds  to  the  problem. 

It  is  not  just  one  thing,  it  is  a  pattern.  So  I  say  that  we  need 
this,  we  are  entitled  to  this,  and  we  are  going  to  continue  to  pursue 
it.  I  would  hope  that  we  do  not  have  to  seek  enforcement,  but  it 
comes  down  to  that.  It's  the  same  matter  with  the  diary.  It  takes 
us  to  a  point  that  we  seek  almost  a  Constitutional  test,  and  that's 
not  right. 

Now  don't  forget,  this  is  the  White  House  that  says  we're  going 
to  cooperate,  we  will  make  things  available.  Well,  it  seems  to  me 
that  they  were  looking  at  a  timeline  and  that  if  we  could  get  past 
that  timeline  we  wouldn't  have  to  produce  these  documents.  After 
all,  the  Committee's  authority  is  over. 

Senator  Hatch. 

Ms.  Sherburne.  Mr.  Chairman,  may  I  respond  to  that  first, 
please? 

The  Chairman.  I  will  give  you  an  opportunity  later,  but  I  know 
Senator  Hatch  wants  to — I'm  just  telling  you  what  troubles  me,  but 
the  only  problem  is  we're  on  the  clock,  and  I  will  give  you  an  oppor- 
tunity to  respond. 

Senator  Simon.  Mr.  Chairman,  it  does  seem  to  me  that  you  made 
some  allegations,  and  she  should  be  entitled  to  reply. 

The  Chairman.  I'm  going  to  ask  that  the  clock  be  shut  down  and 
you  can  respond.  Go  ahead. 

Ms.  Sherburne.  Mr.  Chairman,  I  have  a  different  view.  I  have 
heard  your  remarks,  both  outside  this  Committee  and  inside  this 
Committee,  about  White  House  cooperation,  and  your  dismay  with 
our  cooperation  and  your  belief  that  our  cooperation  justifies  the 
continuing  work  of  this  Committee  beyond  February.  I  have 

The  Chairman.  Well,  let  me  ask  you.  There  is  the  question  of  the 
E-mail.  Address  that,  please,  and  address  the  response. 

Ms.  Sherburne.  I'd  be  happy  to  address  the  question  of  E-mail. 

The  Chairman.  How  long  ago  did  we  ask  you  for  the  E-mail? 

Ms.  Sherburne.  The  first  request  for  E-mail  that  we  received 
was  on  October  17,  and  that 

Mr.  Chertoff.  It  was  August  25, 1  think. 

Ms.  Sherburne.  No,  I'm  sorry. 

The  Chairman.  In  other  words,  you  didn't  know  what  was  in  the 
memo  and  there  was  a  question  of  clarity  on  August,  et  cetera? 

Ms.  Sherburne.  Senator,  that  simplifies  a  very  complicated, 
technical  problem,  and  you're  misleading  people. 

The  Chairman.  No,  I'm  not  misleading. 

Ms.  Sherburne.  Mr.  Chairman,  let  me  explain. 

The  Chairman.  And  I  haven't  characterized  your  comments  as 
misleading,  nor  have  I  suggested  that  you  have  been  withholding, 
but  I'm  suggesting  that  when  a  spokesperson  comes  out  and  says, 
"Let  some  fat  cat  pay." 
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On  August  25th,  "Accordingly,  please  provide  all  records,  regard- 
less of  format,  including,  but  not  limited  to,  E-mail."  Now,  my  gosh, 
we  talked  about  this. 

Ms.  Sherburne.  Mr.  Chairman,  in  the  summertime  when  you 
asked  for  E-mail  related  to  the  Foster  inquiry,  we  all  went  to 
school  on  how  to  retrieve  E-mail,  as  your  staff  did.  What  we  ex- 
plained to  your  staff  at  that  time  was  that  E-mail  in  the  White 
House  was  very  difficult  to  retrieve  up  through  July  1994.  And  the 
reason  for  that  was  because  in  the  Bush  Administration,  there  had 
been  a  decision  not  to  retain  E-mail  or  keep  it  in  a  retrievable 
form.  There  is  a  way  to  do  it,  but  you  need  to  specify  the  specific 
weeks  and  the  specific  names  of  the  people  whose  E-mail  is  to  be 
searched.  It's  cumbersome,  it's  expensive,  it's  time-consuming  and 
we  all  learned  that  in  the  summer. 

We  worked  through,  with  your  staff,  the  specific  requests  for  the 
specific  time  periods  and  your  staff  was  fully  aware  on  August  25 
that  a  blanket  request  for  E-mail  without  regard  to  specific  names 
of  people  whose  E-mail  had  to  be  searched  was  something  that  was 
not  doable.  In  September 

Mr.  Chertoff.  We  gave  you  on  September  6th,  and  you've  given 
very  lengthy  answers,  Ms.  Sherburne,  but  the  point  is  this:  You 
asked  for  clarification,  and  then  interpretation  of  clarification.  Two 
things  should  have  happened  right  away.  First  of  all,  someone 
should  have  made  a  start  on  the  process.  Whatever  week  it  was 
going  to  be,  whether  it  was  what  we  said  on  September  6  when  we 
laid  out  a  number  of  priorities  or  not. 

But  more  important  than  that,  and  I  raise  it  only  because  you 
told  us  Mr.  Gearan  inadvertently  took  things  out,  and  I  don't  dis- 
pute that,  1  will  tell  you  and  I  will  tell  you  from  my  experience  in 
the  Department  of  Justice,  when  it  was  common  to  have  Congress 
request  from  1994  U.S.  Attorneys  or  1993  U.S.  Attorneys  every- 
thing relating  to  a  year's  worth  of  activity. 

The  very  first  thing  that  happens  is  you  give  everybody,  who  is 
potentially  the  subject  of  the  subpoena  or  the  request,  notification 
not  to  disturb  anything  that  might  be  relevant.  And  I  understand 
there  are  issues  that  have  to  be  hashed  out 

The  Chairman.  Look,  we  are  now  going  beyond  and  intruding  on 
the  Minority's  time,  and  I  thank  them  for  their  patience.  But  we're 
trying  to  give  you  an  opportunity  to  respond.  The  fact  of  the  matter 
is  that  if  we  came  to  an  agreement  in  October,  this  is  November, 
December,  January,  February.  Where  is  it  and  what  have  you 
done?  Where  is  the  E-mail? 

Ms.  Sherburne.  Mr.  Chairman,  as  you  know,  we  have  started  to 
produce  the  E-mail.  In  October,  we  wrote  back  to  you  and  said  that 
the  request,  as  finally  defined,  would  cost  $125,000,  and  that  we 
did  not  have  an  appropriation  in  the  White  House  sufficient  to 
cover  that,  and  we  asked  to  engage  in  discussions  with  you  about 
how  to  pay  for  it. 

The  Chairman.  That's  disingenuous  at  the  least. 

Ms.  Sherburne.  That's  what  you  said  at  the  time  as  well. 

The  Chairman.  I  saw  Mark  Fabiani's  remarks  about  $250,000 
and  get  a  fat  cat  to  pay  for  it,  not  $125.  So  I'm  just  telling  you, 
this  disturbs  me.  The  manner  in  which  that  request  has  been  han- 
dled was  inappropriate. 
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Ms.  Sherburne.  We  did  in  January 

The  Chairman.  I'm  not  going  to  argue  with  you  about  it. 
Senator  Hatch,  in  the  2  or  3  minutes  that  you  have. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Ms.  Sherburne,  I  personally  want  to  apologize  to  you  for  an  ear- 
lier hearing  where  I — it  was  an  exciting  hearing  and  I  certainly 
didn't  mean  to  offend  you  in  any  way  so  I  want  you  to  know  that. 

Ms.  Sherburne.  Thank  you.  Senator. 

Senator  Hatch.  I  want  to  thank  both  of  you  for  being  here  today. 
I  understand  the  sensitive  positions  that  you  are  in,  since  you  both 
represent  the  President  and  the  First  Lady,  and  you  are  now  wit- 
nesses in  this  investigation  and  in  the  investigation  of  the  Inde- 
pendent Counsel.  So  I  know  it  is  a  difficult  position,  one  in  which 
your  very  representation  of  the  individuals  under  investigation  it- 
self leads  you  to  be  part  of  this  as  well. 

Ms.  Sherburne,  I  would  like  to  ask  you  questions  about  the 
memo  the  White  House  provided  to  us  last  night.  As  I  understand 
it,  the  memo  records  a  meeting  that  occurred  on  January  7,  1994, 
at  5:30  p.m.  Only  a  few  days  after  President  Clinton  had  read  an 
editorial  in  the  newspapers  about  Beverly  Bassett  Schaffer  and 
handwrote  on  it,  "will  she  hold  up,"  and  after  President  Clinton 
himself  had  talked  to  Ms.  Schaffer  at  a  basketball  game  in  Arkan- 
sas. The  timing  of  this  meeting  is  critical  and  no  one  can  under- 
state Ms.  Schaffer's  importance  to  this  investigation,  since  as  the 
Arkansas  State  Securities  Regulator,  she  had  oversight  over  much 
of  the  activities  of  Madison  Guaranty,  and  that's  important. 

Now  as  I  read  this  memo,  which  I  understand  contains  the  head- 
ing "Whitewater,"  it  seems  to  me  to  describe  a  meeting  about  how 
to  coordinate  Beverly  Bassett  Schaffer's  story.  My  colleagues  have 
and  certainly  will  discuss  the  import  of  some  of  the  language  in 
this  memo,  but  let  me  say  that  I  personally  am  disturbed  a  little 
bit  about  some  of  the  implications  of  this  language,  particularly 
that  someone  was  going  to  be  sent  to  meet  with  Ms.  Schaffer  and 
that  holes  had  to  be  poked  in  "their  story,"  and  that  "if  we  F —  this 
up,  we're  done,"  I  wonder  what  that  means. 

I  don't  know  whether  you  know  or  not,  but  I  wonder  what  that 
means.  Could  it  mean  that  Ms.  Schaffer  does  not  get — if  she  does 
not  get  the  story  right,  the  President  could  be  done,  to  put  it  in  a 
bad  light,  but  nevertheless  one  that  is  naturally  implied  there?  The 
memo  then  states,  "Let's  not  talk  it  to  death,  let's  just  get  it  done." 

What  I'm  hoping  is  that  there  was  no  effort  on  the  part  of  these 
White  House  aides  either  to  influence  Ms.  Schaffer's  story  or  to 
convince  her  to  change  her  recollection  of  important  events.  Can 
you  enlighten  us  on  that  at  all? 

Ms.  Sherburne.  Well,  I  believe  that,  you  know,  as  I  said  I  didn't 
take  these  notes,  I  wasn't  there  at  the  time. 

Senator  Hatch.  Sure.  No,  I'm  not  holding  you  to  that. 

Ms.  Sherburne.  But  I  think  another  possible  interpretation  of 
the  remarks  there  is  that  people  were  trying  to  understand  what 
the  facts  were.  Ms.  Schaffer  obviously  knew  the  facts.  I  think,  as 
we  heard  from  Mr.  Lindse/s  testimony,  that  Ms.  Schaffer's  hus- 
band had  said  that  because  she  had  been  harassed  in  some  way 
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during  the  campaign,  that  she  was  unwilling  to  step  forward  as  a 
spokesperson.  But  she  still  clearly  had  possession  of  facts  that  peo- 
ple needed  to  confirm,  and  that  "tried  to  poke  holes  in  their  story" 
may  refer  to  the  story  or  the  understanding  of  the  facts  that  the 
White  House  had,  and  to  try  and  understand  what  Ms.  Schaffer 
knew.  I  don't  know. 

Senator  ELatch.  You  personally  do  not  know  what  those  words 
mean? 

Ms.  Sherburne.  No,  I  don't. 

Senator  Hatch.  So  they  could  mean  either? 

Ms.  Sherburne.  That's  right. 

Senator  Hatch.  The  interpretation  I  have  given  or  the  one  you 
just  gave? 

Ms.  Sherburne.  Yes. 

Senator  Hatch.  I  see.  But  what  is  more  disturbing  to  me  is  the 
manner  in  which  these  documents  have  been  turned  over.  Now,  I 
appreciate  it  personally,  that  you've  said  that  Counsel  here  can 
read  the  redacted  portions,  but  these  documents  have  been  under 
subpoena,  at  least  in  our  opinion,  since  the  August  date  in  1995 
and  just  turned  over 

Ms.  Sherburne.  The  subpoena  was  in  October,  Senator. 

Senator  Hatch.  OK.  The  subpoena  was  in  October,  but  the  docu- 
ments were  requested  back  then.  Now,  I'm  very  concerned  about 
this  because  we've  had  criticism  because  the  Chairman  has  said 
that  we  need  to  extend  this  Committee,  and  yet  a  lot  of  the  what 
appear  to  be  very  important  documents  haven't  been  delivered 
until  just  recently. 

And  frankly,  as  the  Chairman  has  said,  we  haven't  even  gotten 
the  E-mail  materials  and  a  lot  of  other  materials  here  and  we  have 
what,  2  or  3  weeks  to  go  with  the  life  of  this  Committee,  so  I  can 
understand  why  the  Chairman  is  going  to  have  to  move  to  extend 
the  life  of  this  Committee  until  we  just  put  these  things  to  bed.  I 
personally  hope  everything  is  just  fine  for  you,  but  the  fact  is  that's 
why  it  has  to  be  extended. 

Ms.  Sherburne.  Senator,  no  one  is  more  dismayed  than  I  when 
these  documents  turn  up  late,  I  can  assure  you.  But  we  recognize 
our  obligation  to  quickly  turn  them  over  to  the  Committee  as  soon 
as  we  get  them,  whenever  we  get  them. 

Senator  Hatch.  But  there's  also  this  business  of  redaction.  We 
have  seen  that  time  after  time.  We  have  to  keep  fighting  to  get  the 
words  in  the  redacted  part.  Now  the  memos  you  have  turned  over 
have  numerous  redactions.  If  you  look  at  these  documents  and  you 
look  at  the  pages,  there  are  3  pages  but  most  of  them  are  redacted. 
Someone — I  think  you  said  you  made  the  redactions,  you  have 

Ms.  Sherburne.  I  supervised  it,  yes. 

Senator  Hatch.  You  supervised  it.  Well,  you've  decided  to  erase 
about  half  of  each  page. 

Ms.  Sherburne.  Because  we  determined  that  it  wasn't  respon- 
sive to  the  Committee's  subpoena.  Senator. 

Senator  Hatch.  You  look  at  the  other  memo  recording  a  meeting 
in  Mack  McLarty's  office,  all  but  the  first  3  pages  have  been  cov- 
ered up.  And  look  at  this  memo  on  January  5th,  out  of  5  pages, 
the  first  3  Vb  have  been  redacted.  I  take  it  Counsel  can  review  every 
one  of  those? 
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Ms.  Sherburne.  Absolutely. 

Senator  Hatch.  OK.  I  think  that's  good,  but  on  what  grounds  do 
you  choose  to  decide  what  should  be  redacted  and  what  should  not 
be  redacted? 

Ms.  Sherburne.  It's  responsiveness.  If  there  is  a  document,  this 
was  a  legal  pad,  we  go  through  it  and  look  at  what  on  the  docu- 
ment responds  to  the  Committee's  request,  and  if  there's  material 
or  information  there  that  is  plainly  unrelated,  we  redact  it. 

On  something  like  this,  I  think  we're  willing  to  let  Counsel  look 
at  it  because  it  does  say  that  the  subject  of  the  meeting  was 
Whitewater,  and  so  I  think  it's  perfectly  reasonable  to  infer  that 
the  redacted  material  may  be  related,  so  we  are  happy  to  have  you 
verify  it. 

Senator  Hatch.  All  right.  Well,  what  I'm  concerned  about  is  that 
if  there  is  relevancy  to  that,  it  then  has  to  be  brought  out  so  that 
the  people  will  know  about  it.  I  think  I'll  let  it  go  at  that. 

The  Chairman.  Thank  you.  Senator. 

Let  me  just  say,  we  went  considerably  over  the  time.  I  want  to 
thank  the  Minority  because  we  were  able  to  keep  things  in  some 
type  of  order.  I  am  going  to  ask  how  much  we  went  over  and  that 
an  equal  amount  of  time  be  given  to  the  Minority.  Again,  I  thank 
the  Minority. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I'm  glad  this  issue  has 
come  up,  because  I  think  it  needs  some  public  airing,  and  I  want 
to  pursue  it  now  with  Ms.  Sherburne. 

The  Minority  did  not  sign  the  August  25th  request.  The  reason 
we  did  not  sign  it  is  that  we  viewed  it  as  being  overly  broad,  so 
much  so  that  it,  in  fact,  would  impede  getting  information  rather 
than  contribute  to  getting  information. 

Now,  people  have  to  judge  that  for  themselves,  and  to  really  un- 
derstand this,  one  needs  to  go  through  each  stage  of  it,  the  nature 
of  the  requests  that  were  being  made  and  the  response  that  was 
being  offered  by  the  White  House.  In  fact,  there  was  an  extended 
correspondence.  Is  that  not  the  case,  Ms.  Sherburne? 

Ms.  Sherburne.  It  fills  two  3-inch,  3-ring  binders,  since  the  25th 
of  August. 

Senator  Sarbanes.  That's  right.  Now  subsequent  to  August  25, 
an  effort  was  made  to  try  to  get  this  into  some  form  that  would 
be  reasonable,  rational,  and  that  could  be  responded  to;  correct? 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  give  you  an  exam- 
ple of  the  problem.  In  fact,  we  said  when  we  filed  our  report  in  the 
Senate  a  few  weeks  ago: 

The  Majority's  report's  description  of  the  obstacles  faced  by  the  Committee  in  ob- 
taining documents  and  testimony  from  the  White  House  does  not  allow  for  the 
breadth  and  complexity  of  the  Committee's  various  document  requests.  In  a  number 
of  instances,  the  White  House  experienced  difficulties  in  complying  with  document 
requests  because  some  of  the  Majority's  requests  were  extremely  broad  and  burden- 
some. 

A  good  example  of  this  problem  is  the  document  requests  the  Ma- 
jority sent  to  the  White  House  in  September.  That's  the  letter  that 
was  referred  to  you  by  the  Majority  here  this  morning.  If  you  could 
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turn  to  it,  that's  the  September  6th  letter  to  you  from  Mr.  Giuffra. 
Do  you  have  that  in  front  of  you? 

Ms.  Sherburne.  Yes,  I  do. 

Senator  Sarbanes.  I  direct  your  attention  to  the  second  page  of 
that,  paragraph  "d,"  and  let  me  just  quote  that  paragraph,  because 
we  cited  this  as  a  good  example  of  this  problem  of  extremely  broad 
and  burdensome  requests.  Paragraph  d  said:  "Any  communication, 
contact  or  meeting  between  January  20,  1993  and  August  5,  1994." 
That  was  a  period  of  18^2  months.  "Any  communication,  contact  or 
meeting  between  January  20,  1993  and  August  5,  1994,  including, 
but  not  limited  to,  all  records  of  telephone  conversations  or  wire 
communications,  relating  to  any  subject,  between" — the  Clintons  or 
any  present  or  former  member  of  the  White  House  staff.  How  many 
people  might  that  involve,  any  present  or  former  member  of  the 
White  House  staff? 

Ms.  Sherburne.  I  don't  know  how  many  former  members  there 
would  have  been  at  that  time.  We  did  not  seek  to  reduce  it  to  a 
number  but  it  would  certainly,  I  assume,  have  been  dozens,  if  not 
hundreds. 

Senator  Sarbanes.  All  right.  On  the  one  hand,  this  was  any  com- 
munication whatever  between  this  large  group.  And  in  subpara- 
graph "ii,"  it  then  lists  approximately  50  people;  is  that  correct? 

Ms.  Sherburne.  Senator,  that  is  correct. 

Senator  Sarbanes.  Including  any  present  or  former  employee  of 
the  RTC.  How  many  people  could  that  be,  any  present  or  former 
employee  of  the  RTC? 

Ms.  Sherburne.  I  have  no  idea. 

Senator  Sarbanes.  Well,  literally  thousands  if  you  take  it  at  its 
face  value.  Would  that  not  be  the  case? 

Ms.  Sherburne.  I  believe  so. 

Senator  Sarbanes.  Then  it  names  specific  people.  Then  we  get 
any  present  or  former  employee  of  Frost  &  Company — of  course,  I 
don't  know  how  many  people  that  might  be.  Then  we  list  other  spe- 
cific people,  any  present  or  former  employee  of  Maple  Creek  Farms, 
and  so  forth  and  so  forth. 

Now,  we  pointed  out  in  our  report,  we  said  a  good  example  of 
this  problem  is  a  document  request  the  Majority  sent  to  the  White 
House  in  September  calling  for  the  production  of,  among  other 
things,  any  record  of  any  communications,  contacts,  or  meetings 
over  an  18-month  period  between  anyone  in  the  White  House — ac- 
tually should  have  said  "or  formerly  in  the  White  House" — on  the 
one  hand  and  anyone  on  a  list  of  approximately  50  people,  on  any 
subject  matter  whatsoever.  Now  if  people  would  just  stop  and  think 
about  that  for  a  moment,  that's  an  extraordinarily,  extremely  broad 
and  onerous  request. 

Ultimately  this  request  was  narrowed  down,  was  it  not? 

Ms.  Sherburne.  Yes,  it  was. 

Senator  Sarbanes.  And  of  course,  in  the  meantime  it  slowed  up 
the  document  production.  Now  when  you  finally  began  responding 
to  the  October  17th  subpoena,  the  thrust  of  that  subpoena  had 
been  narrowed  in  accordance  with  a  conversation,  so  you  weren't 
confronted  with  providing  this  kind  of  information;  is  that  correct? 

Ms.  Sherburne.  Well,  I  think  that  nothing  had  been  narrowed 
from  the  August  25.  I  think  these  56  names  and  these  present  and 
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former  employees  was  actually  quite  an  expansion  from  the  August 
25th  request,  and  that  was  retained  as  an  expansion,  even  though 
when  it  was  finally  narrowed,  it  still  had  been  expanded  beyond 
the  August  25th  request. 

Senator  Sarbanes.  But  this  is  what  you  were  encountering  all 
along,  was  it  not? 

Ms.  Sherburne.  That's  absolutely  right.  Senator. 

Senator  Sarbanes.  Well,  I  think  that  it's  very  important  to  make 
that  point.  In  the  meantime  you  were  producing  documents,  were 
you  not? 

Ms.  Sherburne.  We  produced — by  the  time  we  received  the  sub- 
poena, I  believe  we  had  produced  about  8,000  pages  of  documents. 
What  we  had  done,  because  we  knew,  as  the  Chairman  had  said, 
that  there  were  Whitewater  related  records,  records  responsive  to 
the  August  25th  request,  we  knew  we  had  them  in  the  White 
House.  We  knew  that  they  had  been  collected  from  prior  produc- 
tions, that  they  had  been  collected  by  people  who  were  working  on 
the  issue,  and  the  repository  of  those  various  collections  was  in  the 
Counsel's  Office. 

So  from  August  25th  forward,  we  undertook  to  identify  those 
records  that  we  had  already  collected  in  our  possession  that  were 
undoubtedly,  in  our  view,  going  to  be  the  best  source  of  material 
in  response  to  the  subpoena,  the  most  voluminous  source  of  mate- 
rial responsive  to  the  subpoena.  So  we  began  the  search  through 
that  material  immediately  and  began  producing  documents  respon- 
sive to  that  material,  I  believe  in  the  middle  of  September,  docu- 
ments responsive  to  those  requests  in  the  middle  of  September. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  E-mail  request,  those 
requests  started  out  broad,  then  they  narrowed,  and  then  they  ex- 
panded again;  is  that  correct? 

Ms.  Sherburne.  That's  correct.  They  became  sufficiently  defined 
so  we  could  work  with  them  on  October  17th.  And  then  they  ex- 
panded by  50  percent  in  early  January,  and  then  contracted  again 
through  a  meeting  that  we  had  in  the  middle  of  January,  and  then 
expanded  again  last  week. 

Mr.  Ben-Veniste.  And  last  week,  how  did  they  expand  again? 

Ms.  Sherburne.  Last  week,  we  got  a  request  for  3  more  weeks 
of  E-mail  during  the  July  20th  to  August  15th  time  period.  And 
that  request  we  met,  I  believe  in  the  middle  of  January,  certainly 
after  the  billing  records  had  been  produced,  and  identified  the  9 
weeks  that  the  Committee  wanted  of  E-mail.  This  was  it.  This  is 
what  the  Committee  wanted,  subject  of  course  to  further  discovery 
of  information  that  would  require  an  expansion  of  the  request.  Of 
course  at  that  time  the  billing  records  had  been  presented  to  the 
Committee,  but  then  over  the  weekend,  or  maybe  it  was  last  Fri- 
day, we  got  an  expanded  request  or  modified  that  added  those  3 
weeks  of  E-mail  related  to  the  discovery  of  the  billing  records. 

Mr.  Ben-Veniste.  In  connection  with  the  request  for  E-mails  and 
the  explanation  as  to  why  it  is  difficult  to  produce  E-mails,  it  was 
correct,  was  it  not,  that  a  procedure  was  reinstituted  by  the  Clinton 
Administration  to  make  the  E-mail  discovery  more  accessible? 

Ms.  Sherburne.  That's  correct. 
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Mr.  Ben-Veniste.  So  at  a  particular  point  during  the  Clinton  Ad- 
ministration, we  don't  have,  or  you  don't  have  the  same  problems 
that  you  have  described  in  producing  E-mails;  and  those  requests 
have  been  met,  have  they  not? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  Now  during  the  summer  hearings,  there  was 
a  request  for  the  deleted  E-mails  from  two  secretaries  in  the  White 
House  Counsel's  Office,  I  believe  Ms.  Tripp  and  Ms.  Gorham.  Do 
you  recall  that? 

Ms.  Sherburne.  Yes,  I  do. 

Mr.  Ben-Veniste.  Those  were  secretaries  who  sat  across  the  way 
from  each  other,  and  they  were  typing  out  messages  to  each  other 
on  a  couple  of  days  right  after  Mr.  Foster's  death.  There  was  a  re- 
quest to  undelete  those  E-mails  and  to  find  them  and  to  bring  them 
to  this  Committee.  How  much  did  it  cost  the  White  House  to  re- 
cover those  E-mails? 

Ms.  Sherburne.  I  believe  it  cost  in  the  neighborhood  of  $30,000. 

Mr.  Ben-Veniste.  Just  for  that  group  of  E-mails? 

Ms.  Sherburne.  That's  correct.  That  was  for  a  2-week  period. 

Mr.  Ben-Veniste.  Now,  you  have  indicated  that  the  reason  why 
this  is  so  onerous  is  because  of  a  procedure  put  into  effect  during 
the  Bush  Administration  that  made  it  extremely  difficult  from  a 
technological  standpoint  to  recover  E-mails;  is  that  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  Yet  that  process  has  been  ongoing.  And  to 
some  extent,  some  of  those  E-mails  were  recovered  during  the  Iran- 
Contra  investigation? 

Ms.  Sherburne.  I  believe  that's  right. 

Mr.  Ben-Veniste.  What  is  the  present  estimate  as  to  the  cost  of 
the  recovery  of  E-mails  requested  by  this  Committee,  apart  from 
the  most  recent  expansion  of  that  request? 

Ms.  Sherburne.  Well,  we  determined  that  our  only  option  was 
to  contract  with  an  outside  source  and  get  contract  workers  to  as- 
sist our  technical  people  in  this  process.  By  doing  that,  although 
it's  difficult  to  say,  some  of  this  technology  is  being  invented  as 
they  do  it — I  believe  that  the  estimates  that  we  have  right  now  is 
that  the  cost  is  somewhere  between  $130,000  and  $180,000  to  re- 
trieve the  E-mail  that  the  Committee  has  requested. 

Mr.  Ben-Veniste.  Now  certainly  if  the  remark  that  the  Chair- 
man had  referred  to  was  indeed  made  by  someone  at  the  White 
House,  it's  my  view  that  would  have  been  most  inappropriate.  But 
the  fact  of  your  communication  with  this  Committee  about  the  cost 
of  the  recovery  process  for  these  E-mails,  and,  therefore,  the  need 
to  be  precise  about  what  the  Committee  needed  in  order  to  be  re- 
sponsive and  to  maintain  the  minimum  amount  of  cost  to  comply 
with  us,  is  indeed  reflected  in  correspondence  and  meetings  that 
you  have  had  with  this  Committee;  is  that  not  so? 

Ms.  Sherburne.  Yes,  that's  correct.  I  would  like  to  note,  I  believe 
it  was  in  September  that  the  Committee  in  correspondence — on,  I 
believe,  September  21 — acknowledged  that  E-mail  had  still  been 
not  sufficiently  defined  and  that  we  needed  to  still  work  together 
on  that. 

Mr.  Ben-Veniste.  Then  there  was  a  narrowing;  and  as  you  say 
a  most  recent,  again,  expansion. 
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Ms.  Sherburne.  Yes.  I  would  also  like  to  add  that  the  remark 
the  Chairman  referred  to,  I  too  regarded  as  inappropriate,  and  that 
was  communicated  to  the  spokesperson  who  made  it. 

Mr.  Ben-Veniste.  Indeed,  while  we  are  discussing  such  things. 
Senator  Hatch,  as  you  know,  addressed  the  issue  today  with  you, 
but  privately,  he  had  conveyed  a  similar  sentiment  through  me  to 
you  about  the  earlier  remarks  that  had  been  made. 

Ms.  Sherburne.  Yes,  he  did. 

Mr.  Ben-Veniste.  So  this  is  not  something  that  has  been  left  un- 
answered. With  respect  to  the  question  that  Senator  Hatch  posed 
earlier,  I  would  like  to  assure  him  that  in  the  past,  where  issues 
of  redactions  have  come  before  us,  I  can  assure  Senator  Hatch  that 
both  Mr.  Chertoff  and  I  have  worked  with  White  House  Counsel  to 
review  all  redactions  that  have  been  previously  made  about  which 
there  was  any  question  so  that  we  could  assure  ourselves  that  the 
redactions  were  made  in  good  faith.  And,  indeed,  I  believe  Mr. 
Chertoff  will  join  me  in  saying  that  there  has  been  no  occasion 
since  this  Committee  has  been  in  existence  where  a  redaction  has 
been  made  and  we  have  concluded  that  it  has  been  made  in  bad 
faith.  There  have  been  occasions  where  we  have  asked  for  addi- 
tional material  to  be  produced  and  you  have  done  so;  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  I  never  questioned  Ms.  Sherburne's  good  faith 
and  I  want  to  go  on  the  record  for  that.  I  know  she  has  a  difficult 
job  to  do. 

Senator  Hatch.  I  appreciate  you  making  those  remarks,  Mr. 
Ben-Veniste.  It  means  a  lot  to  me.  You  also,  Ms.  Sherburne. 

Mr.  Ben-Veniste.  If  we  may  turn  to  what  I  have  regarded  as  the 
focus  of  today's  hearing,  which  is  the  discovery  of  the  billing 
records  on  January  4,  1996.  You,  Mr.  Kendall,  were  the  first,  so  far 
as  you  know,  to  have  received  word  from  Carolyn  Huber  that 
records  had  been  found  by  her;  is  that  correct? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Could  you  tell  us  in  your  own  words  what  you 
recall  of  that  event? 

Mr.  Kendall.  Yes.  I  was  at  a  meeting  at  the  White  House  and 
was  handed  a  note  by  an  Usher,  asking  me  to  please  see  Ms.  Huber 
before  I  left  the  White  House  that  day.  I  went  to  Ms.  Huber's  office 
in  the  East  Wing  at  about  12:45  p.m.  on  Thursday,  January  4, 
1996.  I  went  into  Ms.  Huber's  office.  She  said  to  me,  David,  I  have 
some  documents  for  you,  and  handed  me  the  sheaf  of  documents, 
a  copy  of  which  I  have  before  me  now. 

Mr.  Ben-Veniste.  What  occurred  next? 

Mr.  Kendall.  I  examined  the  documents.  I  asked  her  where 
these  had  come  from.  She  indicated  that  they  had  come  from  a  box 
in  her  office  there  that,  apparently  she  had  had  a  table  moved  out 
that  morning  and  had  discovered  or  focused  on  the  documents  at 
that  point. 

She  appeared  to  me  somewhat  nervous,  agitated,  flustered.  She 
said  do  you  think  I  have  done  the  right  thing,  and  I  thought  I  had 
to  tell  you.  I  said  absolutely,  you've  done  the  right  thing. 

I  examined  the  documents.  She 

Mr.  Ben-Veniste.  Excuse  me,  Mr.  Kendall.  When  she  asked  you 
whether  she  had  done  the  right  thing,  was  she  referring  to  the  fact 
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that  she  had  called  you  to  tell  you  that  she  had  realized  that  she 
was  in  possession  of  these  records? 

Mr.  Kendall.  Yes,  I  think — that  was  my  interpretation.  And  I 
reassured  her,  I  said — we  looked  at  the  documents.  She  had  been 
office  manager  of  the  Rose  Law  Firm  and  was  familiar  with  Rose 
Law  Firm  documents.  She  indicated  that  the  handwriting  in  red 
appeared  to  her  to  be  Mr.  Vince  Foster's  handwriting. 

Mr.  Ben-Veniste.  So  I  take  it  you  began  to  examine  the  docu- 
ments with  Ms.  Huber? 

Mr.  Kendall.  I  did.  And  I  told  Ms.  Huber  that  I  thought  we 
would  immediately  produce  the  documents.  I  tried  to  reassure  her 
that  she  had,  in  fact,  done  the  right  thing.  I  said  I  thought  the  doc- 
uments would  indeed  be  helpful  to  us.  I  advised  her  that  she  ought 
to  call  her  attorney,  Mr.  Schuelke,  and  safeguard  the  documents, 
that  I  would  contact  White  House  Counsel's  Office,  and  that  we 
would  have  a  meeting  at  a  later  point. 

Mr.  Ben-Veniste.  And  you  did,  in  fact,  contact  the  White  House 
Counsel,  Ms.  Sherburne? 

Mr.  Kendall.  I  did,  later  that  afternoon. 

Mr.  Ben-Veniste.  Did  you  reconvene  to  meet? 

Mr.  Kendall.  We  did.  We,  as  I  recall,  had  a  meeting  set  for  4:45 
p.m.  I  think  we  all  got  there  somewhat  later  than  that,  it  was  I 
think  after  5  p.m.  Mr.  Schuelke  and  I  and  Ms.  Sherburne  met  with 
Ms.  Huber  in  her  office. 

Mr.  Ben-Veniste.  What  was  the  discussion  at  that  time? 

Mr.  Kendall.  Well,  the  discussion  again  was  about  what  the 
records  were,  where  had  they  been,  and  what  some  of  the  writings 
on  them  indicated. 

Mr.  Ben-Veniste.  Ms.  Sherburne,  you  were  present  at  the  meet- 
ing, throughout  this  meeting? 

Ms.  Sherburne.  Yes,  I  was. 

Mr.  Ben-Veniste.  What  do  you  recall  Ms.  Huber  saying  about 
how  the  records  had  been  located  by  her? 

Ms.  Sherburne.  I  recall  Ms.  Huber  as  being — she  said  a  number 
of  different  things  that  were  inconsistent.  She  was  flustered,  she 
was  upset,  her  hands  were  shaking.  She  said  that  she  had  brought 
the  documents  over  from  the  residence  at  some  earlier  point.  She 
said  she  thought  it  was  maybe  3  months  ago.  A  little  while  later 
in  the  conversation,  she  referred  to  bringing  them  over  10  months 
ago.  She  was  very  confused  about  the  timing. 

She  also  said  that — we  asked  her  where  she  had  found  the  rec- 
ords in  the  White  House.  She  said  they  were  on  the  third  floor,  and 
she  identified  the  Book  Room.  I  don't  know  that  she  used  the  term 
"Book  Room,"  but  that  was  what  she  was  describing. 

She  was  unclear  about  where  she  had  found  them.  I  had  the  im- 
pression, from  the  various  things  she  said,  that  they  were  on  top 
of  something,  not  inside  of  a  drawer  or  a  box,  but  she  was  unclear 
whether  she  found  them  on  a  table  or  a  shelf  or 

Mr.  Ben-Veniste.  Now,  you  are  referring  to  when  she  initially 
saw  the  records  before  she  took  them  to  her  office? 

Ms.  Sherburne.  Yes. 

Mr.  Ben-Veniste.  All  right.  So  she  explained  to  you  a  chronology 
of  events  from  the  time  she  first  came  into  possession  of  them? 

Ms.  Sherburne.  That's  correct. 
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Mr.  Ben-Veniste.  What  was  that  chronology? 

Ms.  Sherburne.  The  chronology  was  that  at  some  earlier  point, 
what  appeared  to  be  in  her  mind  somewhere  between  3  and  10 
months  prior  to  January  4th,  she  had  been  in  the  Book  Room  in 
the  residence,  which  is  on  the  third  floor,  and  that  she  had  identi- 
fied these  documents  when  she  was  putting  a  box  together  or  a 
couple  of  boxes  together  of  material  that  she  was  going  to  move  to 
her  East  Wing  office,  and  sort  out  later  and  decide  what  to  do  with. 

Mr.  Ben-Veniste.  So  although  she  was  unclear  about  the  date 
when  she  initially  saw  the  documents,  she  was  clear  that  they  were 
discovered  by  her  in  the  Book  Room  and  in  the  open;  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  Mr.  Kendall,  is  that  your  recollection? 

Mr.  Kendall.  Yes,  it  is.  Her  stories,  though,  were  extremely 
vague.  At  one  point  I  recall  her  indicating  that  when  she  had  first 
seen  the  records,  they  appeared  to  her  to  be  Rose  Law  Firm  billing 
records.  But  then  again  at  another  point,  I  understood  her  to  say 
she  had  first  seen  these  documents  and  just  considered  them  to  be 
a  sheaf  of  documents. 

We  really  decided  early  on  that  Mr.  Schuelke,  at  a  later  point 
alone  with  her,  should  examine  her  about  the  exact  way  in  which 
she  found  the  documents,  that  that  would  be  the  most  appropriate 
way  to  proceed. 

Mr.  Ben-Veniste.  So  at  some  point,  you  all  agreed  that  further 
questioning  of  Ms.  Huber  would  be  inappropriate  at  that  time  and 
left  it  to  Mr.  Schuelke  to  go  back  over  the  details  with  her;  correct? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Did  either  of  you  take  any  contemporaneous 
notes  of  your  conversation  with  Ms.  Huber? 

Ms.  Sherburne.  I  did  not. 

Mr.  Kendall.  Nor  did  I. 

Mr.  Ben-Veniste.  Now  the  three  of  you  are  in  the  area  of  Ms. 
Huber's  office  and  you  have  heard  this  recitation  by  Ms.  Huber 
about  her  initial  discovery  of  the  records  and  her  transportation  of 
them  to  the  Executive  Office  Building  office  that  she  maintained. 
What  happened  next? 

Mr.  Kendall.  We  decided  that  we  had  to  review  the  documents 
more  carefully  so  we  moved  to  an  office  down  the  hall,  which  was 
a  little  bit  bigger  than  Ms.  Huber's  office.  Ms.  Huber  was  able  then 
to  sit  at  a  desk  and  review  the  documents  with  us  page  by  page, 
as  the  three  of  us  stood  around  her  and  could  observe  each  page. 

Mr.  Ben-Veniste.  What  did  you  learn  as  a  result  of  that  review 
with  Ms.  Huber? 

Mr.  Kendall.  That  each  of  these  pages  did  appear  to  in  some 
way  reflect  law  firm  records  of  the  billing  for  the  Madison  Guar- 
anty representation  in  the  1985-86  period.  There  was  a  little  work 
in  1987.  And  the  top  document  appeared  to  be  a  client  billing  and 
pa3rment  history,  which  had  a  run  date  of  February  12,  1992.  She 
also  identified  various  handwriting  in  the  documents.  She  also  was 
able  to  answer  questions  about  certain  accounting  practices  at  the 
Rose  Law  Firm. 

Mr.  Ben-Veniste.  So  now  what  time  did  this  review  conclude, 
approximately? 
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Mr.  Kendall.  My  best  estimate  is  that  it  probably  concluded — 
it  lasted  from  30  to  45  minutes,  probably  concluded  around  6:30. 

Mr.  Ben-Veniste.  What  did  you  do  next? 

Mr.  Kendall.  Well,  we  had  had  a  discussion  during  this  review 
about  how  to  copy,  how  to  produce  the  documents,  what  we  needed 
to  do  after  we  ascertained  that  they  were  indeed  producible 

Mr.  Ben-Veniste.  When  you  say  they  were  producible,  you  mean 
that  your  review  of  the  records  with  Ms.  Huber  reflected  clearly, 
by  that  point,  that  they  were  called  for  by  certain  requests  that 
were  already  in  existence  by  various  agencies  of  the  (government? 

Mr.  Kendall.  That  is  correct.  And  at  the  end  of  that  page-by- 
page  review,  we  concluded  that  the  documents  were.  We  had  had 
a  discussion 

Mr.  Ben-Veniste.  Probably  at  the  beginning  of  the  review,  Mr. 
Kendall? 

Mr.  Kendall.  Well,  it  wasn't  clear,  Mr.  Ben-Veniste,  what  all 
these  documents  were.  Certainly  the  top  page  would  have  been  pro- 
ducible, but  there  really  was  a  need  to  examine  the  documents. 

Mr.  Ben-Veniste.  I  don't  mean  to  quibble  with  you.  So  you  go 
through  them,  it's  6:30  p.m.  and  you  make  a  determination  to  pho- 
tocopy the  documents? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Now  at  that  point  or  theretofore,  did  you  have 
any  conversation  about  whether  you  ought  to  phone  Independent 
Counsel  or  any  other  agency  that  had  requested  the  documents? 

Mr.  Kendall.  We  had  had  a  discussion,  both  during  the  review 
and  then  £ifter  the  review  was  completed,  in  which  we  had  jointly 
decided  that  we  needed  to  produce  the  documents  as  quickly  as 
possible,  we  needed  to  keep  a  copy,  and  we  should  get  this  done 
as  quickly  as  possible. 

Because  some  of  the  comments,  though,  were  in  color 

Mr.  Ben-Veniste.  You  mean  the  handwriting  on  the  documents? 

Mr.  Kendall.  The  handwritten  comments  and  the  Post-its,  we 
felt  that  it  was  necessary,  because  there  were  more  agencies  than 
one  that  we  were  going  to  be  producing  to,  that  we  obtain  a  color 
photocopy.  Ms.  Huber  and  Ms.  Sherburne  set  out  at  the  end  of  our 
review  process  to  try  and  locate,  in  the  White  House,  a  color  photo- 
copier. 

Mr.  Ben-Veniste.  I  take  it  you  were  able  to  do  so  and  then  pro- 
ceeded to  photocopy  the  documents? 

Mr.  K^ENDALL.  That's  correct.  A  color  copier  was  located  in  the 
New  Executive  Office  Building,  and  between  about  7  and  10  p.m. 
we  were  able  to  make  two  copies.  It  was  a  very  slow,  slow  process. 

Mr.  Ben-Veniste.  And  during  that  period  of  time,  was  Ms. 
Huber  present? 

Mr.  Kendall.  She  was. 

Mr.  Ben-Veniste.  During  the  photocopying  process? 

Mr.  Kendall.  She  was. 

Mr.  Ben-Veniste.  And  by  the  time  you  had  made  the  two  copies, 
you  say  it  was  about  10  in  the  evening? 

Mr.  Kendall.  That's  my  recollection. 

Mr.  Ben-Veniste.  What  occurred  next? 

Mr.  Kendall.  I  took  the  original  of  the  documents  and  one  color 
copy  with  me  back  to  my  law  firm.  I  left  at  the  White  House  with 
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Ms.  Sherburne  the  other  color  copy.  And  then  at  my  law  firm,  we 
produced  that  night  and  the  next  morning  copies  for  the  various 
agencies  from  the  copy  that  we  had  made  the  night  before. 

Mr.  Ben-Veniste.  Did  you  ask  questions  at  that  time  of  Ms. 
Huber  as  to  where  she  thought  the  documents  had  originated,  be- 
yond the  point  of  her  finding  them  in  the  Book  Room  at  some  point 
some  months  ago,  be  it  10  or  3  or  however  many? 

Mr.  Kendall.  No.  I  think  that  once  we  left  her  office  in  the  East 
Wing,  there  was  an  agreement  that  Mr.  Schuelke,  her  own  lawyer, 
would — when  she  was  perhaps  more  rested,  would  examine  her  in 
detail  as  to  what  she  could  recall  about  the  circumstances  of  her 
discovery  of  the  documents. 

Mr.  Ben-Veniste.  Ms.  Sherburne,  do  you  have  anj^hing  to  add 
about  conversations  that  occurred  with  Ms.  Huber  or  others  up  to 
the  point  that  Mr.  Kendall  has  taken  us,  at  10  in  the  evening? 

Ms.  Sherburne.  Well,  I  believe  he  has  covered  most  of  it  in  a 
general  way. 

Mr.  Ben-Veniste.  Do  you  have  any  specifics  to  add? 

Ms.  Sherburne.  The  only  specifics  that  I  have  to  add  is  that  we 
did  have  an  extended  discussion  in  the  hallway  about  who  should 
produce  the  records,  whether  Carolyn  should  produce  them, 
through  Mr.  Schuelke,  whether  the  White  House  should  produce 
them,  or  whether  Mr.  Kendall  should  produce  them.  And  we  also 
discussed  whether  or  not  the  handling  of  the  records  themselves  at 
some  point  might  interfere  with  an  interest  in  fingerprinting  the 
records,  and  if  that  should  affect  how  we  proceeded.  We  talked 
about  those  two  issues  before  proceeding  to  do  the  cop3dng. 

Mr.  Ben-Veniste.  What  did  you  conclude? 

Ms.  Sherburne.  We  concluded  that  the  records  would  be  pro- 
duced by  Mr.  Kendall,  and  we  concluded  that  we  would  proceed  to 
copy  the  records  so  that  they  could  be  produced  as  promptly  as  pos- 
sible to  all  the  entities  that  had  subpoenaed  them. 

Mr.  Ben-Veniste.  Who  took  possession  of  the  original  document 
that  Ms.  Huber  had  located? 

Ms.  Sherburne.  After  the  copying? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Sherburne.  Mr.  Kendall  did. 

Mr.  Ben-Veniste.  Who  took  possession  of  the  copies? 

Ms.  Sherburne.  Mr.  Kendall  took  1  copy  and  I  retained  a  copy. 

Mr.  Ben-Veniste.  Now  did  there  come  a  time  when  the  Presi- 
dent was  notified  of  the  fact  that  the  records  had  been  found? 

Ms.  Sherburne.  Yes. 

Mr.  Ben-Veniste.  Did  you  participate  in  that? 

Ms.  Sherburne.  Yes,  I  did. 

Mr.  Ben-Veniste.  Approximately  when  was  that? 

Ms.  Sherburne.  That  was  the  morning  of  January  5th. 

Mr.  Ben-Veniste.  The  next  morning? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  Approximately  what  time  was  that? 

Ms.  Sherburne.  I  am  not  sure  what  time  it  was.  I  believe  it  was 
probably  in  the  morning  before  noon,  and  probably  somewhere  be- 
tween 10  and  12. 

Mr.  Ben-Veniste.  Who  was  present  at  that  time? 

Ms.  Sherburne.  It  was  myself,  the  President,  and  Mr.  Ickes. 
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Mr.  Ben-Veniste.  Was  there  a  time  when  the  First  Lady,  Mrs. 
Clinton,  was  notified  that  the  documents  had  been  located? 

Ms.  Sherburne.  I  believe  Mr.  Kendall  notified  her. 

Mr.  Ben-Veniste.  Mr.  Kendall? 

Mr.  Kendall.  Without  getting  into  specifics,  I  drafted  a  press  re- 
lease later  that  day,  indicating  that  she  had  learned  of  the  docu- 
ments that  day — excuse  me,  January  5th. 

Mr.  Ben-Veniste.  And  did  there  come  a  time  when  any  agency 
of  Government  apart  from  the  White  House  was  notified?  Obvi- 
ously there  did. 

Ms.  Sherburne.  Yes. 

Mr.  Ben-Veniste.  Was  that  on  January  5th? 

Ms.  Sherburne.  Yes,  it  was. 

Mr.  Ben-Veniste.  Who  was  notified? 

Ms.  Sherburne.  The  first  notification  was  made  in  a  conversa- 
tion that  Mr.  Kendall  and  I  had  with  Mr.  John  Bates,  who  is  the 
Deputy  Independent  Counsel. 

Mr.  Ben-Veniste.  So  the  Independent  Counsel's  Office  was  noti- 
fied, and,  obviously,  this  Committee  was  notified  on  that  day  as 
well,  and  indeed  received  a  copy  of  the  billing  records  on  January 
5th;  is  that  correct? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  So  the  determination  was  made  that 

Mr.  Kendall.  Excuse  me,  Mr.  Ben-Veniste,  the  RTC/FDIC  was 
notified,  and  the  House  Banking  Committee  was  also  notified. 

Mr.  Ben-Veniste.  Thank  you.  And  a  release  of  information  was 
made  regarding  the  discovery  of  the  billing  records  and  the  fact 
that  they  had  been  turned  over;  is  that  correct? 

Mr.  Kendall.  That's  correct.  They  were  publicly  released  later 
that  afternoon,  Friday,  January  5,  about  6  p.m.,  as  I  recall. 

Mr.  Ben-Veniste.  Did  there  come  a  time  the  determination  that 
they  would  be  released  to  the  Committee  the  following  day  was 
made  by  you  in  consultation  with  each  other,  I  take  it,  on  January 
4th;  is  that  correct? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  There  was  no  discussion  between  you  about 
doing  anything  other  than  turning  those  papers  over  on  the  follow- 
ing day;  is  that  correct? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  question  of  the  Gearan 
records  which  were  transmitted  along  with  a  cover  letter.  Inciden- 
tally, the  cover  letter  that  we  received  last  evening  reflected  that 
the  process  of  recovering  the  White  House  E-mails  has  been  under- 
way and  that  the  first  review  reflects  that  nothing  responsive  to 
the  scope  of  our  request  has  been  found;  is  that  correct? 

Ms.  Sherburne.  That's  correct.  We  have  completed  the  first  of 
the  9  weeks  of  the  request  and  there  was  nothing  in  the  first  weeks 
that  was  requested  that's  responsive  in  any  way. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  notes  of  Mr.  Gearan 
which  were  turned  over  to  the  Committee  last  evening,  let  me  ask 
you,  Ms.  Sherburne,  to  explain  how  it  was  that  those  notes  were 
not  produced  earlier.  What  is  your  understanding  of  where  those 
notes  were  located  and  the  circumstances  under  which  you  were 
able  to  locate  them? 
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Ms.  Sherburne.  My  understanding  is  that  Mr.  Gearan  had  kept 
a  box  of  documents  related  to — that  he  maintained  that  he  had  fro- 
zen, if  you  will,  all  of  his  records  that  were  arguably  related  in  any 
way  to  any  of  the  ongoing  investigations,  whether  it's  this  one  or 
the  Travel  Office  or  anything  else.  And  in  this  box,  from  this  box, 
his  lawyer  had  copies  of  some  of  this  material. 

We  had  received  a  document  request  for  subpoena  from  the  Inde- 
pendent Counsel  that  required  a  research  of  Mr.  Gearan's  records 
that  I  understand  his  counsel  undertook  from  the  set  that  he  had, 
and  he  had  produced  copies  to  us  as  a  result.  It  was  related  to  that 
subpoena,  and  that  was  what  created  a  concern  that  we  didn't  have 
the  originals  because  these  documents  should  have  turned  up  in 
our  earlier  search  of  these  records  that  Mr.  Gearan  sent  to  docu- 
ments management. 

Mr.  Ben-Veniste.  So  if  I  understand  you,  you  now  had  a  clue 
that  led  you  to  believe  that  further  inquiry  would  be  necessary  or 
would  be  warranted  to  determine  whether  additional  records  re- 
sponsive to  our  requests  and  the  requests  of  others  were  in  exist- 
ence somewhere? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  And  then  you  pursued  those  leads  and  what 
occurred? 

Ms.  Sherburne.  Well,  we  discovered  that  the  Office  of  Records 
Management  said  that  they  didn't  have  the  originals.  And  so  we 
contacted  Mr.  Gearan's  attorney  and  told  him  that  and  asked  him 
if  he  could  initiate  some  sort  of  verification  of  where  those  originals 
may  have  gone,  if  they  were  lost  somewhere  in  the  bowels  of 
Records  Management  or  if  Mr.  Gearan  had  made  a  mistake.  It  was 
following  that  inquiry  that  we  learned  that  in  fact  the  records,  the 
box,  had  been  mistakenly  included  with  other  material  that  Mr, 
Gearan  took  with  him  to  the  Peace  Corps. 

Mr.  Ben-Veniste.  Now  can  you  say  how  many  hours  have  been 
devoted  by  you  and  your  staff  to  complying  with  the  requests  that 
have  been  made  by  this  Committee? 

Ms.  Sherburne.  It's  thousands  of  hours. 

Mr.  Ben-Veniste.  Thousands? 

Ms.  Sherburne.  Thousands. 

Mr.  Ben-Veniste.  Everytime  a  request  goes  to  the  White  House 
staff  for  one  or  another  or  subsequent  requests  for  documents  or  in- 
formation, do  you  have  any  idea  of  how  many  hours  are  involved 
in  those  people  complying  with  your  requests  to  search? 

Ms.  Sherburne.  I  know  that  it's  obviously  different  for  different 
people.  There  are  some  people  who,  for  example,  have  to  review 
phone  messages  repeatedly.  Each  request  always  asks  for  phone 
messages  that  identify  communications  with  a  particular  person  or 
persons.  And  going  through  2  or  3  years'  worth  of  phone  messages 
to  see  if  there  are  any  responsive  records  has  been  incredibly  time- 
consuming  for  a  number  of  senior  White  House  staff  who  receive 
hundreds  and  hundreds  of  phone  calls.  And  that  process  has  to  be 
repeated  over  and  over  again,  searching  for  files  of  communications 
with  people  that  are  unrelated  to  Whitewater  or  Madison;  we  have 
gotten  requests  for  meetings  related  to  any  subject. 

So  to  search — when  you  don't  have  a  particular  Whitewater  file 
or  Madison  file  or  a  press  file  that  you  look  at.  You  have  to  search 
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through  all  of  your  records  to  identify  meetings  that  may  have  oc- 
curred with  any  of  the  individuals  specified  in  the  request. 

It's  different  for  different  people.  I'm  sure  there's  some  segment 
of  the  White  House  staff  that  knows  that  they  have  never  had  any 
connection  with  these  activities  and  can  dismiss  it  rather  simply 
without  checking  through  every  single  piece  of  paper. 

That  was  not  true  in  this  request  for  communications  with  56  in- 
dividuals on  any  subject.  That  was  one  where  we  had  a  lot  of  peo- 
ple who  thought  at  one  time  or  another  they  may  have  had  some 
communication  with  any  one  of  these  56  individuals,  and  they  did 
have  to  go  through  their  records.  And  that  one  was  enormously 
time-consuming,  but  to  put  a  number  on  it,  a  number  of  hours  is 
very  difficult.  It's  substantial. 

Mr.  Ben-Veniste.  Thank  you,  Ms.  Sherburne. 

Mr.  Chairman. 

The  Chairman.  Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Thank  you,  Mr.  Chairman. 

You  are  the  Counsel  for  the  White  House,  is  that  correct,  to  the 
President? 

Ms.  Sherburne.  Special  Counsel,  that's  correct. 

Senator  Shelby.  You  are  an  attorney,  is  that  also  correct? 

Ms.  Sherburne.  Yes,  sir. 

Senator  Shelby.  Mr.  Kendall,  you  are  a  private  practicing  attor- 
ney but  you  are  Counsel  to  the  President  and  Mrs.  Clinton  in  a  pri- 
vate way? 

Mr.  Kendall.  That's  correct. 

Senator  Shelby.  You  do  not  work  for  the  U.S.  Government? 

Mr.  Kendall.  I  do  not. 

Senator  Shelby.  On  this  occasion  when  Ms.  Huber  notified  you 
that  she  had  recently  discovered  or  found  these  missing  records, 
billing  records,  did  you  first,  Ms.  Sherburne,  call  Mr.  Kendall?  Was 
that  the  first  person  you  called? 

Ms.  Sherburne.  Actually,  Senator,  Mr.  Kendall  called  me. 

Senator  Shelby.  He  called  you  up? 

Ms.  Sherburne.  Yes. 

Senator  Shelby.  Ms.  Huber  called  Mr.  Kendall,  and  Mr.  Kendall 
called  you  as  Counsel;  is  that  correct? 

Ms.  Sherburne.  That's  the  sequence,  yes. 

Senator  Shelby.  Now  both  of  you  people  are  attorneys.  Do  you 
believe  that  protecting  the  integrity  of  a  possible  piece  of  evidence 
is  important? 

Ms.  Sherburne.  Certainly. 

Senator  Shelby.  Do  you,  Mr.  Kendall? 

Mr.  Kendall.  Certainly. 

Senator  Shelby.  In  this  case  these  missing  records  that  had  been 
under  subpoena  by  the  Independent  Counsel,  I  understand,  and  a 
request  by  this  Committee,  when  you  found  out,  both  of  you,  that 
they  had  been  so-called  discovered,  I  believe  you  used  the  term,  you 
were  dismayed;  is  that  right,  Ms.  Sherburne,  your  term? 

Ms.  Sherburne.  I  think  I  was  referring  to  the  Gearan  notes,  but 
I  was  certainly  dismayed  at  this  as  well. 

Senator  Shelby.  What  about  you,  Mr.  Kendall? 


1497 

Mr.  Kendall.  I  think  my  first  reaction  was  surprise. 

Senator  Shelby.  Surprise? 

Mr.  Kendall.  But  then  also  as  I  indicated  to  Ms.  Huber,  I  was 
pleased  by  their  discovery  because  I  thought  they  would  be  quite 
helpful,  and  I  think,  properly  understood,  they  are. 

Senator  SHELBY.  But  you  realize  that  those  records  were  being 
sought  by  the  Independent  Counsel,  Mr.  Starr;  is  that  correct? 

Mr.  Kendall.  I  did. 

Senator  Shelby.  Why,  then,  sir,  or  to  both  of  you,  when  you 
knew  what  these  records  were,  why  didn't  you  call  Mr.  Starr  that 
afternoon  on  the  4th? 

Mr.  Kendall.  Well,  we  called  him  very  quickly  the  next  day. 

Senator  Shelby.  I  know  that.  But  why  didn't  you  call  him  that 
day? 

Mr.  Kendall.  Well,  for  one  thing,  I  wanted  to  meet  with  the 
White  House  Counsel's  Office,  to  meet  with  Ms.  Ruber's  lawyer  and 
to  determine  exactly  what  the  documents  were,  whether  they  were 
indeed  producible.  We  owed  them.  Senator  Shelby,  not  only  to  the 
Independent  Counsel  but  also  to  other  investigative  entities. 

Senator  Shelby.  But  you  saw  these  records,  you  saw  handwrit- 
ing on  the  records,  some  of  it  in  red  ink? 

Mr.  Kendall.  That's  correct. 

Senator  Shelby.  Which  supposedly  was  Vince  Foster's  notes  and 
others.  So  you  had  reason  to  believe  that  they  were  genuine  billing 
records,  did  you  not? 

Mr.  Kendall.  Well,  I  didn't  know  until  we  had  really  scrutinized 
them,  but  certainly,  I  thought  when  I  first  saw  them  that's  what 
they  appeared  to  be.  They  appeared  to  be  copies,  excuse  me.  They 
were  not  the  originals.  They  were  photocopies  of  billing  records. 

Senator  Shelby.  But  they  had  original  writings  on  them,  did 
they  not? 

Mr.  Kendall.  They  did. 

Senator  Shelby.  Ms.  Sherburne,  did  you  raise  the  issue  in  a  lit- 
tle conference  with  Mr.  Kendall  and  the  other  gentleman  about 
protecting  the  integrity  of  these  records;  in  other  words,  what 
should  be  the  proper  procedure  to  copy  these  records  because  when 
you  copy  records,  other  people  handle  them,  do  they  not? 

Ms.  Sherburne.  That's  correct. 

Senator  Shelby.  When  you  handle  them,  you  handle  them  with 
your  hands  and  different  people  handle  them  and  there  are  dif- 
ferent prints  on  them;  correct? 

Ms.  Sherburne.  Yes. 

Senator  Shelby.  Was  that  your  first  thought  when  you  said  I'll 
raise  the  issue  of  protecting  the  integrity  of  the  records? 

Ms.  Sherburne.  I  believe  what  I  realized  when  we  were  sitting 
there  looking  through  these  records  that  I  thought  that  before  we 
proceeded  much  farther,  we  ought  at  least  to  vet  the  question, 
should  we  continue  to  handle  these  records,  should  they  be  pro- 
duced immediately,  should 

Senator  SHELBY.  Who  did  you  vet  or  discuss  this  with  besides 
Mr.  Kendall? 

Ms.  Sherburne.  And  Mr.  Schuelke. 

Senator  Shelby.  Mr.  Schuelke  was  Ms.  Ruber's  attorney 

Ms.  Sherburne.  That's  correct. 
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Senator  SHELBY.  — that  had  been  called  in.  But  no  one  else,  just 
the  three  of  you? 

Ms.  Sherburne.  That's  correct. 

Senator  Shelby.  What  did  Mr.  Kendall  say  to  you  when  you 
raised  the  question  of  protecting  the  integrity  of  the  records;  in 
other  words,  make  sure  if  there  were  fingerprints  on  there,  and  ob- 
viously or  more  than  likely  there  was  somebody's  fingerprints  that 
the  Independent  Counsel  or  the  FBI,  whoever  did  it,  had  a  chance 
to  lift  these  fingerprints  to  see  who  had  handled  these  records? 

Ms.  Sherburne.  I  don't  remember  exactly  who  said  what.  I  know 
we  talked  about  the  issue  and 

Senator  Shelby.  But  you  were  the  one  who  raised  the  issue? 

Ms.  Sherburne.  Yes,  sir. 

Senator  Shelby.  You  raised  the  issue? 

Ms.  Sherburne.  Yes,  I  did.  I'm  not  sure  that  I — I  don't  believe 
I  used  the  words  "protecting  the  integrity."  I  think  I  just  talked 
about  whether  we  ought  to  proceed  to  handle  these  documents 
given  that  there  may  be  some  investigative  interest  at  some  point. 

Senator  Shelby.  Can  I  just  refresh  an  answer.  This  is  February 
6,  1996.  Your  testimony  on  deposition.  You  said,  "Well,  I" 

Senator  Sarbanes.  What  page  is  this,  Senator? 

Senator  Shelby.  This  is  on  pages  15  to  20.  It's  on  page  18.  You 
want  to  look  at  your  record?  You  go  ahead  with  your  Counsel.  Do 
you  want  me  to  go  ahead,  Ms.  Sherburne?  Maybe  you  can  follow 
me  here. 

Question:  You  mentioned  there  was  discussion  of  doing  something  prior  to  copying 
the  records.  Do  you  recall  precisely  what  that  something  would  be? 

Answer:  Well,  I  asked  the  question  whether  these  records  were  records  that  there 
may  be  some  interest  in  fingerprinting  at  some  point,  and  should  we,  you  know,  re- 
serve on  copying  or  handling  them.  And  that  was  the  question  that  we  discussed 
and  then  decided  that  the  competing  demands  for  these  documents,  as  well  as  the 
obligation  to  the  clients  to  analyze  them,  were  compelling  and  we  ought  to  get  them 
copied  .  .  . 

They  were  compelling  to  you 

Ms.  Sherburne.  "Copied  promptly  and  turn  them  over  as  quickly 
as  possible  to  the  Independent  Counsel." 

Senator  Shelby.  But  again,  did  you  think  about  calling  Mr.  Starr 
or  someone  else  who  was  trying  to  find  these  records  to  protect  the 
integrity  of  them  in  the  ongoing  investigation? 

Ms.  Sherburne.  No. 

Senator  Shelby.  You  raised  the  question,  but  were  you  talked 
out  of  it  by  Mr.  Kendall  and  the  other- 


Ms.  Sherburne.  Oh,  no,  no.  We  discussed  it.  I  think  we  all- 


Senator  Shelby.  You  discussed  it.  You  brought  up  the  question, 
which  was  a  good  question,  protecting  the  integrity  of  these  records 
for  possible  fingerprints.  Obviously,  they  talked  you  out  of  it.  What 
was  said? 

Ms.  Sherburne.  I  don't  remember  using  the  words  "protecting 
the  integrity"  unless  you  found  them  somewhere  in  my  deposition. 
But  I  raised  the  question.  I  said  let's  discuss  this  before  we  pro- 
ceed, and  the  three  of  us  proceeded  to  discuss  it.  I  listened  to  what 
the  two  of  them  said.  I  contributed  to  the  conversation.  I  knew  Mr. 
Schuelke  to  be  a  former  prosecutor.  I  knew  that  he  had  been  re- 
tained by  the  Senate  for  an  ethics  inquiry.  I  knew  he  was  someone 
who  had  sufficient — extensive  experience.  So  did  Mr.  Kendall.  I 
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thought  that  the  three  of  us  by  talking  about  it  together  could  ex- 
amine the  various  arguments  for  proceeding  or  not  proceeding, 
which  is  what  we  did. 

Senator  SHELBY.  Did  you  think  about  or  did  Mr.  Kendall — I'll  ask 
both  of  you — did  you  think  about  calling  Mr.  Starr,  the  Independ- 
ent Counsel,  on  such  a  discovery  and  say  look,  we've  got  something 
here  that  you've  been  after.  We  don't  want  to  touch  it  because  we 
could  destroy  some  evidence,  perhaps?  Did  you  think  about  calling 
him  and  if  you  did,  why  did  you  dismiss  it?  Was  it  competing  inter- 
ests, your  own?  Mr.  Kendall? 

Mr.  Kendall.  Well,  Senator  Shelby,  I  did  not  regard  this  as  a 
forensic  matter.  It  was  clear  we  were  going  to  talk  to  the  Independ- 
ent Counsel.  We  also  had  an  obligation 

Senator  Shelby.  Excuse  me  a  second,  if  you  could.  You  didn't  re- 
gard this  as  a  forensic  matter,  yet  this  was  under  subpoena  and 
was  long  sought  after  for  many  months.  Were  you  the  only  one  that 
didn't  regard  this  as  a  forensic  matter  as  an  important  matter,  as 
a  possible  link?  Go  ahead. 

Mr.  Kendall.  I  think  we  were  jointly  of  the  view  that  this  was 
not  a  forensic  matter.  I  think,  as  I  said  earlier,  these  billing  records 
are  quite  helpful.  They  are  not  a  smoking  gun  kind  of  evidence. 

Senator  Shelby.  That's  not  the  question,  sir. 

Mr.  Kendall.  Well,  it  goes  into  my  mind 

Senator  Shelby.  Did  you  help  contaminate  this  evidence  by  copy- 
ing and  going  through  the  copying  process  and  going  through  many 
hands  when  the  best  thing  to  have  done  was  to  call  the  Independ- 
ent Counsel  and  say  look,  we've  got  some  records  here  you  need, 
we're  not  going  to  touch  them,  let  you  come  and  see — make  us  cop- 
ies. Wouldn't  that  have  been  a  better  approach? 

Mr.  Kendall.  No,  it  would  not  have  been.  Senator  Shelby. 

Senator  Shelby.  Why? 

Mr.  Kendall.  Because  we  had  a  number  of  competing  obliga- 
tions— let  me  finish  my  answer. 

Senator  SHELBY.  Let  me  ask  this  first.  Your  conflicting  obligation 
was  representing  your  client  in  this  case  rather  than  trying  to  let 
the  Independent  Counsel  do  their  work  with  untainted  evidence? 

Mr.  Kendall.  Well,  my  responsibility  was  to  represent  my  cli- 
ents within  the  bounds  of  the  law.  I  think  that  I  discharged  that 
responsibility  here.  We  had  to  examine  the  documents.  We  had  to 
get  them  copied  for  other  agencies.  When  I  said  a  moment  ago  that 
the  documents  were  helpful,  that  really  was  an  important  consider- 
ation and  whether  this  was  a  forensic  matter. 

We  had  been  looking  for  these  documents.  We're  happy  to  have 
found  them,  and  believed  that  they  would  be  helpful  when  we  re- 
leased them.  And  as  I  say,  properly  understood,  they  are  helpful. 
These  were  not  something  that  people  would  have  taken  any  pains 
to  hide.  Moreover,  it  was,  we  thought  that  we  could  get  from  Ms. 
Huber,  when  she  was  examined  by  her  lawyer,  a  chain  of  custody 
which  would  explain  their  appearance. 

Senator  Shelby.  Ms.  Sherburne,  my  time  is  up,  but  why  did  you 
raise  the  possibility  of  not  copying  these  documents  unless  you 
thought  it  would  contaminate  them  if  they  were  copied  and  han- 
dled by  other  people? 
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Ms.  Sherburne.  I  raised  the  question  because  I  recognized  that 
these  documents  and  that  this  whole  event  was  one  that  would  be 
of  significant  investigative  interest.  I  fully  expected  that  we  would 
be  here  talking  about  our  conduct,  and  I  wanted  to  make  sure  that 
we  had  reviewed  all  possibilities  and  were  conducting  ourselves 
with  our  eyes  open  and  making  good  judgments  that  we  had  dis- 
cussed with  one  another  carefully  before  we  proceeded.  I  thought 
that  the  consideration  of  the  handling  of  these  documents  was  one 
that  we  ought  to  talk  about  before  we  proceeded,  and  we  did. 

Senator  Shelby.  But  the  term  "competing  interest"  was  used,  I 
believe,  by  you — competing  demands  for  these  documents? 

Ms.  Sherburne.  That's  correct. 

Senator  Shelby.  Demands  by  the  Independent  Counsel  who  was 
doing  his  work  and  demands  by  Mr.  Kendall  and  others 

Ms.  Sherburne.  Oh,  no,  sir. 

Senator  Shelby.  What  were  you  referring  to? 

Ms.  Sherburne.  Competing  demands  would  have  been  the  sub- 
poena from  this  Committee.  That's  what  I  meant  by  that.  We  had 
subpoenas  from  a  number  of  different  entities,  and  which  one  were 
we  going  to  choose?  Was  it  the  Independent  Counsel?  Was  it  this 
Committee?  How  did  we  resolve  that  and  how  did  we  protect  our- 
selves from  a  judgment  by  this  Committee  that  somehow  we  had 
failed  in  our  obligations  to  this  Committee?  That  was  certainly 
foremost  in  my  mind  having  worked  months  and  months  and 
months  to  cooperate  with  the  requests  of  this  Committee.  That  was 
the  competing  demand. 

I  also  recognized  the  obligation  that  Mr.  Kendall  principally  had 
to  his  clients  to  review  these  records  carefully  as  well.  But  the  com- 
peting demands  that  I  was  thinking  about  were  the  expectations 
and  the  obligations  that  we  had  to  this  Committee. 

Senator  Shelby.  But  you  realize  that  the  Independent  Counsel 
has  copying  machines  just  like  you  do  at  the  White  House.  They 
had  the  capacity  to  copy? 

Ms.  Sherburne.  Presumably  they  do. 

Senator  Shelby.  Mr.  Chairman,  I  know  my  time  is  up  but  just 
for  the  witness,  I  want  to  go  back  over  this  one  question,  at  least 
her  answer  to  it. 

The  Chairman.  And  I  will  see,  as  we  did  previously,  that  we  will 
give  to  the 

Senator  Shelby.  I  will  be  short. 

The  Chairman.  — Minority  the  additional  time. 

Senator  Shelby.  You  were  asked: 

Question:  Ms.  Sherburne,  you  mentioned  there  was  a  discussion  of  doing  some- 
thing prior  to  copying  the  records.  Do  you  recall  precisely  what  that  something 
would  be? 

Answer:  Well,  I  asked  the  question  whether  these  records  were  records  that  there 
may  be  some  interest  in  fingerprinting  at  some  point,  and  should  we,  you  know,  re- 
serve on  copying  or  handling  them.  And  that  was  the  question  that  we  discussed 
and  then  decided  that  the  competing  demands  for  these  documents,  as  well  as  the 
obligation  to  the  clients  to  analyze  them,  were  compelling  and  we  ought  to  get  them 
copied. 

Ms.  Sherburne.  You  don't  like  to  add  that  last  part,  "copied 
promptly  and  turn  them  over  as  quickly  as  possible  to  the  Inde- 
pendent Counsel." 
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Senator  Shelby.  That's  right.  Well,  that  was  in  there,  too,  "and 
turn  them  over  to  the  Independent  Counsel." 

Senator  Sarbanes.  It  got  left  out  the  last  time  as  well. 

Senator  Shelby.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  SiMON.  Yes.  If  I  may 

The  Chairman.  I  just  want  to  make  note  of  this,  we  will  add  four 
additional  minutes  to — the  last  time  we  went  over,  we  added  addi- 
tional time,  just  so  that  my  colleagues  know  we're  not  looking  to 
infringe  but  looking  to  complete  areas  if  we  possibly  can. 

Yes,  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Mr.  Chairman,  if  I  may  make  a  few  general  ob- 
servations before  I  ask  a  few  questions  here.  I  have  said  two  or 
three  times  on  the  Floor  of  the  Senate  that  one  of  the  changes  in 
my  22  years  here  is  that  we  have  become  increasingly  and  exces- 
sively partisan,  and  I  have  made  clear  that  both  political  parties 
share  the  responsibility  for  that.  I  think  it  has  not  served  either 
party  well.  I  don't  think  it  has  served  the  country  well. 

I  cast  one  of  three  votes  against  creating  this  Select  Committee, 
the  other  two  were  Senator  John  Glenn  and  Senator  Jeff  Bingham- 
ton,  neither  of  whom  is  regarded,  I  think,  by  anyone  as  excessively 
partisan.  My  concern  was  that  this  thing  is  going  to  be  spilling 
over  into  politics,  that  we  created  the  Office  of  the  Independent 
Counsel  so  that  we  could  remove  this  kind  of  thing  from  the  politi- 
cal arena.  I  think  I  can  safely  assure  these  two  witnesses — I  say 
this  on  the  basis  not  from  any  assurance  or  discussion  with  anyone 
else  in  the  Committee,  I  can  assure  these  two  witnesses  and  all  the 
other  witnesses  that  after  November  5th  of  this  year,  they  will  not 
be  asked  to  testify  before  this  Committee  or  any  committee  about 
this  once  we  have  elected  a  President. 

First,  I  am  concerned  about  taking  a  huge  amount  of  time  on 
these  matters,  and  I  know  in  this  morning's  Congressional  Daily, 
Mr.  Chairman,  the  heading  is  "Confirmation  Hearings  Backed  Up 
in  Senate  Bank  Panel,"  suggesting  the  Banking  Committee  isn't 
doing  some  of  the  things  it  should  be  doing  because  of  these  hear- 
ings. I  don't  know  whether  that  story  is  accurate  or  not  accurate. 
Mr.  Chairman,  you  know  much  more  about  that  than  I  do. 

Second,  I  want  to  have  a  word  of  commendation  for  those  report- 
ers out  there.  I'm  a  journalist  by  background.  They  deserve  medals. 
They  have  to  strain  to  get  stories  out  of  minutia.  The  lead  sentence 
almost  every  day  ought  to  be  "Another  Dull  Nonproductive  Day 
Took  Place  Today  in  the  Whitewater  Hearings,"  but  obviously  the 
editors  would  not  like  hearing  that  lead  story  day  after  day,  so 
something  else  has  to  be  done. 

Third,  we've  talked  about  the  cost  to  the  U.S.  Government  now 
in  excess  of  $30  million  between  the  Special  Counsel  and  our  Com- 
mittees. Those  aren't  the  only  costs.  I  see  today  eight  lawyers  sit- 
ting behind  the  two  witnesses.  They  look  to  me  like  they're  more 
than  $25-an-hour  lawyers.  We're  hauling  in  secretaries,  people  who 
are  just  frightened  by  appearing  before  a  Senate  Committee  and  on 
television  and  everything,  and  I  think  we  have  to  ask  ourselves 
what  is  the  purpose  of  all  of  this,  and  if  the  purpose  is  to  simply 
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gain  some  political  ground,  then  I  think  we  have  done  a  disservice 
to  the  process. 

And  let  me  refer  again  back  to  the  stories,  and  tell  people  who 
are  reading  these  stories  that  if  they  really  want  interesting  read- 
ing, I  suggest  they  read  Al  D'Amato's  autobiography 

The  Chairman.  It's  a  good  one. 

[Laughter.] 

Senator  SiMON.  It  is  excellent  reading  and  I  recommend  it. 

The  Chairman.  I  get  no  royalties.  They  all  go  to  my  high  school. 

Senator  SiMON.  I'd  even  mention  the  name  of  it,  but  I  forget. 

The  Chairman.  Power,  Pasta  &  Politics. 

Senator  SiMON.  The  Chairman  did  not  ask  me  to  ask  him,  I  want 
you  to  know. 

Let  me  ask  this,  because  I  think  it's  very  pertinent  of  the  two 
witnesses.  First  of  all,  by  way  of  background,  the  fingerprinting 
and  so  forth  becomes  less  important  when  you  realize  there  is  noth- 
ing in  those  documents  that  does  not  confirm  what  has  already 
been  said.  So  there's  nothing  sensational  there.  But  I  think  there 
is  one  key  question,  and  that  is,  when  you  finish  copying — this  was 
at  10  or  roughly  10 — ^you  first  found  out,  Mr.  Kendall  about  12:45 
p.m.  on  January  4th? 

Mr.  Kendall.  That's  correct. 

Senator  SiMON.  Did  either  of  you,  Mr.  Kendall  or  Ms.  Sherburne, 
have  any  conversation  with  the  President  or  Mrs.  Clinton  in  which 
either  suggested  that  there  should  be  any  delay  in  notifying  this 
Committee,  Special  Counsel,  and  the  others  about  providing  the  in- 
formation to  them? 

Mr.  Kendall.  Senator  Simon,  without  getting  into  the  content  of 
any  communications,  I  did  not  speak  to  the  President  between 
12:45  Friday  and  the  time  the  documents  were  turned  over.  I  did 
not  speak  with  Mrs.  Clinton  at  all  on  that  Thursday,  January  4th. 
I  did  have  a  conversation  with  her  that  morning  very  shortly  before 
the  documents  were  turned  over. 

Senator  SiMON.  And  without  asking  you  to  violate  your  lawyer- 
client  privilege,  did  Mrs.  Clinton  suggest  to  you  that  there  should 
be  a  delay  in  turning  those  documents  over? 

Mr.  Kendall.  Senator,  I  can  say  that  the  documents  were  turned 
over  very  speedily  after  that  conversation,  and  that  she  has  herself 
expressed  in  her  various  news  interviews  that  that  was  the  right 
thing  to  do. 

Senator  SiMON.  Ms.  Sherburne,  was  there  any  communication  to 
you  by  either  the  President  or  Mrs.  Clinton  suggesting  that  there 
should  be  a  delay,  or  any  emissary  of  either  of  them? 

Ms.  Sherburne.  Absolutely  not. 

Senator  Simon.  I  have  no  further  questions,  Mr.  Chairman.  I 
turn  the  balance  of  my  time  over  to  our  Counsel. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Simon. 

Let  me  pursue  two  areas  that  were  raised,  the  first  of  which  is 
the  issue  of  competing  demands,  so  that  we  have  with  clarity  what 
you  meant  by  that,  Ms.  Sherburne.  I  understood  your  testimony  to 
mean  that  you  understood  that  this  Committee,  the  House  Banking 
Committee,  the  RTC,  and  the  Independent  Counsel  had  all  made 
either  requests  or  issued  subpoenas  which  would  have  covered  all 
or  part  of  these  records;  is  that  correct? 
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Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  And  whether  or  not  this  Committee  issued  a 
subpoena  that  would  have  covered  these  records — I  don't  beHeve  we 
did  or  that  our  subpoena  could  fairly  be  interpreted  to  cover  it — 
notwithstanding  that,  there  was  no  question  that  you  knew  that 
the  Committee  was  interested  in  the  material  and  that  you  were 
going  to  get  it  to  us  as  soon  as  possible? 

Ms.  Sherburne.  That's  right. 

Mr.  Ben-Veniste.  If  the  only  copy  had  been  sent  over  to  the 
Independent  Counsel,  which  was  running  a  Grand  Jury  investiga- 
tion, pursuant  to  a  subpoena  of  Independent  Counsel,  then  this 
Committee  would  have  been  deprived  of  that  evidence  unless  Inde- 
pendent Counsel  had  changed  its  previous  position  that  material 
obtained  by  it  through  the  Grand  Jury  process  of  subpoena  would 
not  be  disseminated  to  this  Committee.  Is  that  fair  to  say? 

Ms.  Sherburne.  That's  fair  to  say. 

Mr.  Ben-Veniste.  Mr.  Kendall,  would  that  have  been  your  un- 
derstanding? 

Mr.  Kendall.  It  would. 

Mr.  Ben-Veniste.  So  that  in  the  event  that  has  been  suggested 
here,  the  original  was  turned  over  to  Independent  Counsel,  then 
you  would  not  have  had  the  opportunity  to  continue  to  refer  to  the 
document  in  response  to  questions  about  it  in  preparation  of  your 
clients  with  a  document,  nor  would  this  Committee  have  had  access 
to  it  unless  the  Independent  Counsel  changed  its  previously  stated 
position  with  respect  to  providing  us  with  material  obtained  by  the 
Grand  Jury? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  And  that's  what  you  were  referring  to  as  com- 
peting requests,  including  now  the  House  Banking  Committee,  the 
RTC,  and  whoever  else — whatever  other  three-letter  agencies  may 
have  been  asking  for  this  material  along  the  way. 

Let  me  go  to  the  question  that  you  raise  by  your  answer  that  you 
did  not  regard  this  as  forensic  material.  Clearly,  if  a  crime  had 
been  committed,  if  there  had  been  a  stabbing  and  a  knife  had  been 
found,  you  would  know  enough  not  to  touch  the  knife  that  was 
found  because  fingerprints  contained  thereon  might  well  be  impor- 
tant forensically  to  any  police  or  investigative  agency  of  the  Gov- 
ernment. Is  that  so? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  You  did  not,  I  take  it,  regard  the  discovery  of 
these  billing  records  as  finding  the  missing  knife  in  the  O.J.  case? 

Mr.  Kendall.  Quite  the  contrary,  Mr.  Ben-Veniste.  As  I  indi- 
cated earlier,  I  thought  they  were  helpful.  We  had  been  seeking 
them,  and  I  thought  they  would  be  very  useful  to  us.  In  any  large 
document  production,  all  lawyers  know  this  but  I  think  it's  impor- 
tant to  say  it,  you  do  your  best  to  get  all  the  documents  the  first 
time  through.  You  try  and  plan  a  thorough  search.  But  human 
beings,  being  what  they  are,  and  human  fallibility  being  what  it  is, 
very  frequently  documents  pop  up  late,  and  when  they  do,  you 
produce  them.  It's  happened  many  times  in  this  case.  It  happens 
in  all  cases  where  there  are  a  large  group  of  documents  to  review 
and  complicated  document  requests,  so  we  had  many  times  before 
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other  documents  emerge  and  when  they  did,  we  turned  them  over 
to  the  proper  authorities. 

Mr.  Ben-Veniste.  Such  as  late  last  evening,  the  Gearan  notes. 
Now  the  Gearan  notes  were  under  subpoena.  There  have  been  re- 
quests made  for  those  notes.  I  take  it,  Ms.  Sherburne,  you're  not 
concerned  with  handling  the  Gearan  notes  so  that  somebody's  fin- 
gerprints would  appear  on  them? 

Ms.  Sherburne.  No,  I  wasn't. 

Mr.  Ben-Veniste.  How  many  pages  of  documents  have  been  pro- 
duced pursuant  to  subpoena,  Mr.  Kendall? 

Mr.  Kendall.  We  have  now  produced  to  this  Committee  almost 
30,000  pages  of  documents. 

Ms.  Sherburne.  I  believe  the  White  House  in  response  from  Au- 
gust 25th  forward  has  produced — I  think  it's  around  14,000  pages. 

Senator  Sarbanes.  Isn't  it  a  fact  that  every  time  documents  have 
been  found  which  had  not  previously  been  produced,  they  have 
then  been  immediately  or  promptly  sent  forward  to  the  requesting 
agencies? 

Ms.  Sherburne.  Yes. 

Mr.  Kendall.  Yes. 

Mr.  Ben-Veniste.  Therefore,  in  a  document  discovery  matter, 
where  we  have  received  50,000  pages  of  documents  from  you,  not 
to  mention  hundreds  of  thousands  of  pages  of  documents  from 
other  agencies  over  the  time  this  Committee  has  been  in  existence, 
the  notion  that  because  a  document  has  been  subpoenaed,  that  it 
has  some  special  quality  that  involves  fingerprints  and  who  han- 
dled it  absent  any  indication  of  a  crime  would,  I  take  it,  Mr.  Ken- 
dall, not  occur  to  you  as  being  an  important  consideration? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  I  see  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  Let  me  make  an  observation  before  I  recognize 
Senator  Faircloth  that  we're  not  talking  about  just  any  document. 
We're  talking  about  one  that  brought  to  the  White  House  yourself, 
Mr.  Kendall,  Mr.  Schuelke,  and  that  you  had  an  extended  con- 
versation that  went  into  the  evening  until  about  10  p.m.  in  terms 
of  working  on  it  and  preparing  documents. 

The  question  wasn't  a  naive  one  put  forth  by  Ms.  Sherburne.  She 
is  an  experienced  attorney  and  she  has  done  a  heck  of  a  job.  We 
may  have  conflicts  at  times,  but  she  represents  her  client  in  a  point 
of  view  and  perspective,  and  does  it  with  great  ability.  She  didn't 
just  dream  this  up  about  the  importance — or  at  least  considering 
the  question  of  whether  or  not  copies  should  be  made  at  that  point 
in  time  or  whether  preserving  the  integrity  of  the  document  as  it 
related  to  fingerprints  that  may  or  may  not  have  been  present  that 
could  have  because  she  knew  this  would  be  the  subject  of  how  did 
these  documents  turn  up  in  the  manner  in  which  they  did  and  the 
place  in  which  they  did.  She  knew  it.  That's  not  unreasonable. 
She's  been  down  this  road,  and  she  knew  if  any  questions  were 
going  to  be  raised,  they  would  and  could. 

And  it  is  not  unreasonable  for  Senator  Shelby  or  anyone  else  to 
say  how  is  it,  why  is  it  that  there  were  not  precautions  taken  such 
as  notifying  the  Independent  Counsel  or  calling  the  FBI  and  saying 
we  are  desirous  of  seeing  to  it  that  these  documents  are  made 
available,  copies  to  the  appropriate  parties,  all  the  parties  con- 
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cerned,  and  that  we  want  a  copy  also  for  ourselves  but  we  want  to 
preserve  the  integrity  of  them  as  it  relates  to  the  fact  that  there 
would  be  no  contamination. 

I  think  her  question  was  absolutely  on  point  and  appropriate; 
and  I'm  sorry  that  a  decision  was  not  made  to  see  to  it  that  there 
was  a  minimum  of  handling,  that  the  copies  could  have  been  made 
appropriately,  that  the  parties,  all  of  their  interests  could  have 
been  protected,  and  it  seems  to  me  that  could  have  and  should 
have  been  done.  Ms.  Sherburne  was  absolutely  correct  in  raising 
that  as  an  issue  and  it  is  an  issue  and  it  has  turned  out  to  be  one, 
so  I  commend  her  for  doing  it. 

Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Just  to  elaborate  very,  very  briefly  on  what  you  were  saying.  Mr. 
Ben-Veniste  said — to  some  degree — that  if  you  were  investigating 
a  murder  and  found  the  knife,  that  he  would  immediately  not 
touch  it  and  preserve  it  for  fingerprints.  Well,  if  ever  there  was  a 
paper  switch  blade  in  investigating  a  case,  these  documents  were 
the  paper  switch  blade.  They  were  the  paper  knife  and  glaringly 
evident  to  anybody  involved  that  had  been  searched  and  subpoe- 
naed for  2  years  by  two  or  more  agencies.  I  would  have  thought 
that  would  have  been  recognized  as  very,  very  vital  and  very  sen- 
sitive information  and  documents;  and  that  they  would  not  have 
been  touched  until  they  had  been  turned  over  to  the  Independent 
Counsel.  But  anyway,  another  decision  was  made. 

Another  thought  I  have,  and  Ms.  Sherburne  and  Mr.  Kendall,  I 
realize  the  complexity  of  getting,  and  certainly  from  hearing  your 
testimony,  documents  from  the  White  House  and  the  many,  many 
people  involved  and  the  problems  of  getting  them.  That  be  as  it  is, 
we're  21  days  from  the  time  that  this  Committee  was  supposed  to 
have  finished  its  work.  We  are  still  getting  very,  very  vital  and  re- 
vealing documents  often.  So  all  I  have  to  say  is  that  I  think  it  is 
ludicrous  to  expect  us  to  finish  by  the  appointed  time,  and  I  can't 
imagine  anyone.  Minority  or  Majority,  objecting  to  extending  the 
life  of  this  Committee  indefinitely  until  we  have  completed  our 
work.  Now  the  zigs  and  zags  of  why  we  are  still  here  there  is  no 
need  to  debate,  but  I  want  to  make  the  statement  that  I  think  the 
Committee  needs  to  be  extended  and  should  be  extended  indefi- 
nitely until  we  have  finished  our  work. 

The  Chairman.  Thank  you,  Senator. 

Senator  Faircloth.  Wait  a  minute. 

The  Chairman.  OK.  I  didn't  mean  to  cut  the  Senator  off,  nor 
would  ever  attempt  to  do  that. 

Senator  Faircloth.  Ms.  Sherburne,  your  deposition  suggests 
that  Ms.  Huber  may  be  or  may  have  been  confused  about  when  she 
found  these  documents,  but  I  was  here  during  her  entire  testimony, 
and  I  found  her  quite  credible  and  very  exacting  in  her  memory. 

My  comment  is  this:  There's  been  no  suggestion  that  Ms.  Huber 
is  in  any  way  confused.  I  understand  she  ran  the  Rose  Law  Firm 
with  an  iron  fist.  That  was  the  description  we  had  and  further,  if 
she  was  incompetent  in  any  manner  or  even  lacking  in  any  degree 
of  high  confidence,  the  First  Lady  and  President  wouldn't  have 
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hired  her  to  handle  bills  and  very  personal  correspondence.  Do  you 
in  any  way  feel  that  she  might  be  incompetent  or  confused? 

Ms.  Sherburne.  Well,  Senator,  I  certainly  thought  she  was  con- 
fused that  night.  I  heard  her  testimony  as  well  when  she  testified 
before  this  Committee  and  recognized  that  her  description  of  the 
events  had  become  much  more  precise.  That  doesn't  change  the  fact 
that  on  the  night  of  the  4th  of  January  when  she  was  describing 
this,  that  she  was  very  confused  and  that  her  recollections  were 
very  imprecise. 

Senator  Faircloth.  Let  me  ask  you  another  question,  then.  You 
have  described,  Mr.  Kendall — and  I  believe  you,  too,  Ms.  Sher- 
burne— and  I  am  not  asking  for  what  she  said,  but  you  described 
in  detail  Ms.  Ruber's  reactions  and  mannerism  and  frustration 
when  she  found  the  documents  or  discovered  them.  Would  you 
mind  telling  me,  what  was  the  reaction  of  the  President  and  the 
First  Lady  when  they  were  told  the  documents  had  been  found? 
Not  what  they  said.  I  am  not  trying  to  get  into  your  privilege,  but 
what  was  their  response? 

Mr.  Kendall.  That's  privileged.  Senator. 

The  Chairman.  Wait.  Let  me  say  this  to  my  friend  and  colleague, 
and  I  have  not  advised  you  about  this,  and  that's  why  we  delayed 
the  hearing  so  that  we  would  not  even  have  a  question  as  to  what 
is  privileged,  et  cetera,  so  Mr.  Kendall  would  not  even  have  to  raise 
it.  We  agreed  as  it  related  to  any  conversation,  et  cetera,  covering 
that,  that  we  are  reserving  their  right.  We  are  not  raising  it  at  this 
hearing  today.  I  would  ask  the  Senator  to  withhold  that  particu- 
lar— you  were  not  aware  of  that  and  I  did  agree  so  we  could  pro- 
ceed and  I  must  say  that  Mr.  Kendall  and  Ms.  Sherburne  then 
agreed  to  be  responsive  to  some  of  our  questions  as  it  related  to 
the  manner  in  which  their  clients  were  advised  when  the  subpoe- 
nas were  served  and  so  we  had  a  trade-off  so  we  could  move  the 
hearings. 

Senator  Faircloth.  All  right.  I  wasn't  asking  for  statements 
anyway,  but  I  didn't  realize  we  had  done  that,  and  that's  fine. 

The  Chairman.  I'm  sorry  and  I  apologize  to  the  Senator  for  not 
having  advised  him  about  that. 

Senator  Faircloth.  Mr.  Kendall  or  Ms.  Sherburne,  we  have  new 
documents  here  today  that  indicate  the  following,  that  on  January 
5th,  Harold  Ickes  wants  to  send  people  to  Arkansas  to  further  talk 
to  Beverly  Bassett  Schaffer  because  it  is  important  in  his  words. 
Do  either  of  you  know  if  White  House  staffers  or  others  on  behalf 
of  the  White  House  went  to  visit  with  Ms.  Schaffer  in  Arkansas  in 
the  January  1994  time  period,  or  thereafter,  as  a  result  of  what 
Mr.  Ickes  said?  Did  somebody  go  to  visit  with  Ms.  Schaffer? 

Ms.  Sherburne.  Not  that  I'm  aware  of.  Senator. 

Mr.  Kendall.  I  don't  know.  Senator. 

Senator  Faircloth.  Mr.  Kendall,  did  you  help  prepare  the  an- 
swers that  Mrs.  Clinton  gave  to  the  RTC  and  to  Pillsbury  Madison 
&  Sutro? 

Mr.  Kendall.  The  interrogatory  answers.  Senator? 

Senator  Faircloth.  Excuse  me? 

Mr.  Kendall.  The  answers  to  the  RTC  interrogatories? 

Senator  Faircloth.  Yes. 
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Mr.  Kendall.  Yes.  Without  getting  into  specifically  what  I  did, 
I  assisted  in  the  preparation  of  those  answers. 

Senator  Faircloth.  Do  you  think  there's  any  possibility  that  the 
First  Lady  misled  investigators  when  she  said  she  did  no  work  on 
Castle  Grande? 

Mr.  Kendall.  I  don't  think  that's  what  the  answers  were,  Sen- 
ator. If  you  would  put  them  in  front  of  me,  I  would  be  happy  to 
see  them,  but  her  answers  were  perfectly  accurate  in  those  inter- 
rogatories. 

Senator  Faircloth.  She  seems  to  be  the  only  one  that  thought 
that  IDC  and  Castle  Grande  were  different.  When  the  First  Lady 
gave 

Ms.  Sherburne.  Senator,  I  believe  there  was  testimony  from 
some  of  her  partners  that  they  as  well  believed  they  were  the 
same,  as  well  as  Mr.  Fitzhugh,  that  they  referred  to  the  develop- 
ment as  IDC. 

Senator  Faircloth.  Well,  I  don't  remember  that  testimony,  but 
we  have  had  a  predominance  of  testimony  here  that  everybody 
thought  it  was  the  same,  and  nobody  was  confused  that  it  was 

Mr.  Kendall.  The  Rose  billing  firm,  though,  Senator — the  Rose 
billing  system — in  fairness,  the  Rose  Law  Firm  always  considered 
this  matter  to  be  IDC  as  the  various  Rose  people  have  testified. 

Senator  Faircloth.  You  find  no  coincidence  against  these  billing 
records  that  show  she  did  work  on  Castle  Grande,  but  Castle 
Grande  was  the  one  transaction  that  the  RTC  thought  a  lawsuit 
could  be  brought  on — just  a  minute — and  that  the  documents  were 
found  4  days  after  the  statute  of  limitations  expired.  Do  you  think 
this  is  coincidence? 

Mr.  Kendall.  Senator  Faircloth,  let  me  address  that  question. 
First  of  all,  there's  a  tolling  agreement  with  respect  to  any  lawsuit 
the  RTC  wants  to  bring  over  the  IDC  proper. 

Second,  her  work  on  the  IDC  proper  was  known  long  before  these 
billing  records  were  discovered.  There  was  testimony  in  the  House 
about  it.  When  I  told  Ms.  Huber  that  the  billing  records  were  going 
to  be  helpful,  I  really  meant  that.  These  records  were  not,  to  use 
your  metaphor,  a  paper  switch  blade.  They  were  records  which 
showed — first  of  all,  they  just  confirmed  a  lot  of  information  out 
there,  but  they  showed  that  the  law  firm's  work  was  limited.  They 
showed  her  work  was  limited,  and  they  showed  that  the  work  was 
really  not  very  much  involved  in  the  acquisition  of  the  IDC  project. 

Senator  Faircloth.  Mr.  Kendall,  it's  all  in  the  eyes  of  the  be- 
holder what  is  limited  and  what  is  not  very  much,  but  the  one  hook 
that  the  RTC  could  have  gone  after  in  a  lawsuit  would  have  been 
Mrs.  Clinton's  work  on  Castle  Grande.  So  let  me  ask  you 

Mr.  Kendall.  Senator,  what  I  meant  to  say  is  they  can  still  do 
that.  That's  what  the  tolling  agreement  means. 

Senator  Faircloth.  She  is  willing  to  grant  them  a  waiver  of  the 
extension  of  the  statute  of  limitations? 

Mr.  Kendall.  The  Rose  Law  Firm  has  already  granted  it. 

Senator  Faircloth.  Would  that  include  Mrs.  Clinton? 

Mr.  Kendall.  I  think  that  would  be  a  question  of  law,  but  she 
was  certainly  in  the  law  firm  at  the  time  and  would  be  one  of  the 
people  who  had  worked  on  the  matter. 
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Senator  Faircloth.  The  Rose  Law  Firm  has  granted  an  exten- 
sion. Would  Mrs.  Clinton  agree  to  the  extension  as  an  individual? 

Mr.  Kendall.  I  think  she  was  then  a  member  of  the  Rose  Law 
Firm.  She  was  never  asked  for  such  an  extension,  but  she  is  bound 
up  in  the  work  she  did  for  the  law  firm. 

Senator  FAIRCLOTH.  Mr.  Chairman,  I  thank  you. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Kendall,  perhaps  you  ought  to  explain 
what  a  tolling  agreement  is.  Again,  for  nonlawyers,  this  is  not  toll- 
house cookies  or 

Mr.  Kendall.  Or  toll  booths  across  the  bridge.  A  tolling  agree- 
ment simply  suspends  for  a  period  of  time  the  running  of  the  stat- 
ute of  limitations.  In  other  words,  if  an  action  can  be  brought  in 
3  years,  and  the  time  is  ticking  away,  the  parties  may  for  a  variety 
of  reasons  seek  an  extension  by  mutual  consent,  and  so  that's  what 
a  tolling  agreement  is. 

Mr.  Ben-Veniste.  So  in  point  of  fact  with  respect  to  the  question 
posed  by  Senator  Faircloth,  the  Rose  Law  Firm  has  entered  into  an 
agreement  with  the  RTC  and  its  successor,  the  FDIC,  I  trust,  to  ex- 
tend the  period  of  time  where  the  FDIC,  the  Government  can  now 
pursue  any  claim  it  thinks  it  may  have  against  the  Rose  Law  Firm 
irrespective  of  the  time  the  statute  of  limitations  would  normally 
have  run  out? 

Mr.  Kendall.  That's  correct,  with  respect  to  the  IDC  claims. 

Mr.  Ben-Veniste.  To  add  to  the  point  with  respect  to  how  that 
transaction  was  characterized  by  Mrs.  Clinton  and  her  partners  at 
the  Rose  Law  Firm,  we  have  now  had  testimony  from  Mr.  Massey, 
Mr.  Clark,  Mr.  Fitzhugh,  Mr.  Thrash,  Mr.  Donovan,  and  Mr. 
Dover.  So  six  different  witnesses  have  appeared  here  under  oath 
and  have  testified  that  the  matter  was  referred  to  as  the  IDC  mat- 
ter. In  addition  to  that,  when  you  review  the  billing  records  which 
have  now  been  discovered  and  turned  over  in  January,  what  do 
those  billing  records  tell  us  about  how  that  matter  was  described 
by  the  Rose  Law  Firm? 

Mr.  Kendall.  Matter  No.  5,  IDC. 

Mr.  Ben-Veniste.  It  is  not  described  in  any  way,  shape  or  form, 
is  it,  as  Castle  Grande? 

Mr.  Kendall.  Castle  Grande  Estates  is  a  trailer  park  which  is 
part  of  the  1,050-acre  development. 

Mr.  Ben-Veniste.  When  you  talk  about  the  consideration  of  the 
substance  of  the  material  not  being  a  matter  of  forensic  interest, 
you  said  two  things.  First,  you  talked  about  documents  being  pro- 
duced in  a  large  document  case  and  there  being  a  continuing  pro- 
duction of  documents  over  a  period  of  time.  The  second  thing  you 
talked  about  was  the  nature  of  the  documents  themselves.  WTiat 
did  you  mean  by  the  nature  of  the  documents  being  another  consid- 
eration in  connection  with  the  forensic  issue? 

Mr.  Kendall.  These  billing  records  are  helpful.  They  are  not  en- 
tirely new.  A  great  deal  was  known  about  the  Rose  Law  Firm's  rep- 
resentation of  Madison  Guaranty  before  the  discovery  of  these 
records.  I  have  been  amazed  at  the  focus  on  the  billing  records.  It 
seems  to  me  to  call  it — "a  tempest  in  a  teapot,"  "no  there  there," 
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"the  Emperor's  new  clothes,"  you  could  choose  your  hackneyed  met- 
aphor, and  it  would  apply  to  all  of  the  hoopla  over  the  billing 
records. 

Before  the  records  were  discovered,  it  was  known  that  the  Rose 
Law  Firm  had  in  a  15-month  period  performed  about  $21,000 
worth  of  work  over  that  period.  It  was  known  what  projects  it  had 
worked  on.  Mrs.  Clinton's  participation  was  well  known  both  be- 
cause of  testimony  about  it,  and  because  of  other  documents  and 
other  billing  records  that  were  available.  When  I  identified  these 
billing  records  for  Mr.  Chertoff  at  the  beginning  of  this  hearing,  I 
tried  to  indicate  that  I  had  seen  some  of  these  records  before,  as 
has  the  Committee.  The  House  of  Representatives  released  several 
of  the  bills  that  had  gone  to  the  Rose  Law  Firm.  So  the  publicity 
over  the  billing  records  is,  in  my  opinion,  quite  exaggerated  be- 
cause much  of  what  is  in  here  was  known  before. 

Now  there's  some  detail.  They  do  provide  attorney  detail,  but  by 
and  large,  that  is  helpful  because  one  of  the  questions  having  to 
do  with  the  RTC's  investigation  is  did  the  Rose  Law  Firm  partici- 
pate in  any  substantial  way  in  the  acquisition  of  the  IDC  property. 
From  the  billing  records,  you  see  that  they  really  did  not.  You  see 
that  Mrs.  Clinton  had  nothing  whatsoever  to  do  with  the  acquisi- 
tion. You  see  that  her  work,  such  as  it  was,  comes  much  later. 

So  that  was  why  my  initial  reaction  was  that  these  records  were 
helpful.  I  was  not  simply  trying  to  hypocritically  reassure  Ms. 
Huber.  I  knew  when  these  got  out  and  were  properly  considered, 
quite — they  would  certainly  not  be  a  paper  switch  blade,  but  would 
be  something  that  would  be  helpful,  and  as  I  said  earlier,  I  wish 
they  had  been  discovered  earlier. 

Mr.  Ben-Veniste.  In  connection  with  the  confirmatory  informa- 
tion that  was  contained  in  the  billing  records,  I  take  it  when  you 
say  they're  helpful,  you  mean  in  connection  with  prior  statements 
made  by  the  Rose  Law  Firm  and  Mrs.  Clinton? 

Mr.  Kendall.  That's  correct,  and  also  in  limiting  and  defining 
the  nature  of  the  work  done.  I  think  the  Rose  Law  Firm  has  been 
quite  unfairly  criticized.  They  were  not  the  major  outside  counsel 
for  Madison  Guaranty.  Their  work  was  limited  and  it  was  defined. 
It  involved  specific  projects,  such  as  the  stock  offering,  which,  in 
fact,  Ms.  Beverly  Bassett  Schaffer  held  up  in  what  I  think  was  a 
really  extraordinarily  good  display  of  regulatory  courage  and  integ- 
rity. So  Madison  Guaranty  did  not  get  its  stock  deal  approved. 

Mr.  Ben-Veniste.  And  by  that,  you  mean  the  fact  that  there  was 
a  requirement,  despite  the  fact  that  she  agreed  that  a  State-char- 
tered S&L  could  issue  preferred  stock,  there  was  a  prerequisite  re- 
quired of  Madison  to  increase  its  capital  prior  to  the  time  that  any 
such  preferred  stock  offering  would  be  allowed? 

Mr.  Kendall.  That's  correct.  She  required  that  their  regulatory 
capital  be  up  to  the  Federally-required  limit,  whereas — then  there 
was  an  argument  that  went  back  and  forth  over  the  summer  of 
1985,  the  S&L's  position  was  look,  we  need  to  raise  stock  to  get  our 
capital  up.  But  she  held  tough,  and  the  stock  deal  did  not  go 
through. 

Mr.  Ben-Veniste.  Now  the  records  that  you  say  are  duplicative 
of  what  had  already  been — ^by  January  5th,  had  already  been  pro- 
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duced  to  this  Committee  and  elsewhere  consist  essentially  of  bills 
which  were  sent  by  the  Rose  Law  Firm  to  Madison;  is  that  correct? 

Mr.  Kendall.  That's  correct,  and  that  identifies  the  attorneys,  so 
you  knew  H.  R.  Clinton  worked  on  Matter  No.  5,  IDC,  but  it  did 
not  list  the  specific  tasks,  so  the  billing  records  are  helpful  in  defin- 
ing precisely  what  she  did  with  regard  to  the  IDC  matter. 

Mr.  Ben-Veniste.  And  all  of  this,  in  your  view  at  the  time  that 
you  discovered  the  records,  putting  aside  whatever  questions  there 
may  have  been  about  where  they  had  been  prior  to  the  time  they 
were  discovered,  but  the  actual  fact  that  the  records  were  there, 
they  could  now  be  reviewed  by  all  parties,  they  could  be  turned 
over  immediately,  and  they  were,  in  your  view,  largely  confirm- 
atory and  corroborative  of  what  your  client  had  said  about  the  un- 
derlying activities,  all  motivated  you  to  get  them  copied,  to  get 
them  disseminated  immediately? 

Mr.  Kendall.  Mr.  Ben-Veniste,  it  would  not  have  mattered 
whether  they  had  been  favorable  or  unfavorable.  I  would  have  got- 
ten them  copied  and  disseminated.  In  fact,  though,  they  are  favor- 
able, and  I  think  again,  when  people  understand  what  is  in  them, 
it  will  be  recognized  that  this  is,  to  choose  a  phrase,  "a  tempest  in 
a  teapot." 

Senator  Sarbanes.  Ms.  Sherburne,  with  the  exception  of  the  E- 
mail  requests  from  this  Committee  on  which  you're  now  working, 
in  which  you  have  made  a  special  contractor  arrangement,  as  I  un- 
derstand it,  and  you  have  now  gone  through  the  first  time  period 
and  working  on  subsequent  time  periods,  have  all  requests  for  ma- 
terial and  information  from  this  Committee  been  met? 

Ms.  Sherburne.  Senator,  last  weekend,  over  the  weekend,  we  re- 
ceived three  or  four  new  requests  from  the  Committee. 

Senator  Sarbanes.  On  the  E-mails? 

Ms.  Sherburne.  One  was  related  to  E-mails  and  another  was  re- 
lated to  additional  records.  We  have  complied  as  fully  as  we  can 
in  that  short  time  period.  I  think  one  request  we  received  Saturday 
night  at  10  asked  for  a  response  date  by  noon  on  Monday.  We 
didn't  make  it.  There  were  other  requests  that  came  in;  I  think, 
there  were  3,  4,  or  5  different  letters,  and  we  partially  responded 
to  those.  But  apart  from  that,  and  the  E-mail  question,  we  believe 
that  we  have  complied  with  the  Committee's  subpoena.  Again,  you 
know,  Gearan  documents  can  turn  up. 

Senator  Sarbanes.  No,  I  understand  that  you  may  have  had  a 
request  and  provided  material  and  then  subsequently  something 
else  may  turn  up,  an  effort  was  made  to  get  it  and  for  one  reason 
or  another,  it  wasn't  found,  then  it's  found  and  it's  provided,  but 
that  is  always  a  possibility  with  respect  to  anything  that  has  been 
requested.  I  wasn't  aware  of  the  other  things.  I  thought  only  the 
E-mails  were  outstanding.  These  were  requests  that  came  to  you 
from  Mr.  Giuffra,  were  they  or  do  you  know? 

Ms.  Sherburne.  I  think  most  of  the  requests  were  signed  by  the 
Chairman. 

The  Chairman.  There  will  be  requests  that  we  continue  to  make 
if  facts  that  we  were  unaware  of  become  known  to  the  Committee, 
and  I  think  that's  only  reasonable.  For  example,  we  had  no  knowl- 
edge, at  least  the  Chairman  didn't,  as  it  related  to  any  possible  re- 
lationship that  the  Southern  Development  Bank  may  or  may  not 
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have  had,  that  the  Bank  of  Kingston  may  or  may  not  have  had, 
various  timesheets  that  we  were  told  Mr.  Hubbell  removed.  We  just 
learned  that  yesterday  for  the  first  time,  so  there  will  be  occasions, 
and  we  obviously  can't  hold  the  White  House,  nor  do  we  attempt 
to  do  that,  nor  Ms.  Sherburne  responsible  for  producing  documents 
that  we've  never  requested,  and  obviously,  it  has  to  be  realized  that 
when  we  do  get  new  information,  that  will  take  place. 

Let  me,  before  I  call  upon  Senator  Bennett,  make  an  observation. 
As  it  relates  to  characterizing  this  as  a  tempest  in  a  teapot,  I  can- 
not even  begin  to  subscribe  to  that.  This  is  the  most  incredible — 
to  say  that  this  Committee  and  others  who  want  to  attempt  to  get 
the  facts  should  not  find  it  incredulous,  difficult,  even  if  these  were 
viewed  in  the  best  light,  exculpatory  billing  records,  and  I  don't  ac- 
cept that  for  1  minute,  not  1  iota  because  they  are  not,  in  my  view, 
exculpatory,  but  demonstrate  much  more  work  and  much  more  ac- 
tivity than  has  heretofore  been  known.  And  there's  a  question  of 
the  15  hours.  Was  it  overbilling  or  was  it  work  not  accounted  for? 
The  question  of  frequent  numerous  contacts  with  Seth  Ward,  who 
was  the  major  participant  in  IDC  and  Castle  Grande. 

Having  said  that,  that  would  totally  negate  a  question  as  to  how 
it  related  to  these  documents  and  find  themselves  in  the  personal 
residence  of  the  President  and  the  First  Lady.  The  fact  is  we  have 
to  believe  that  they  were  there,  they  had  them  for  an  extended  pe- 
riod of  time  because  to  this  date,  the  last  known  person,  and  we 
have  testimony  yesterday  for  the  first  time  that  clearly  establish 
that  Mr.  Hubbell  saw  them  in  the  possession  of  Vince  Foster. 

We  have,  by  your  own  admission,  Mr.  Kendall,  Vince  Foster's 
personal  handwriting,  not  a  copy,  his  personal  handwriting  on 
these  documents.  How  did  they  get  to  the  residence?  When  we  look 
at  the  record,  and  it  is  incomplete,  we're  going  to  continue  to  exam- 
ine other  people,  I  think  it's  highly  improbable  that  a  construction 
worker  brought  these  records  in,  and  if  he  did,  where  did  he  bring 
them  from. 

But  the  fact  is,  when  you  look  at  the  testimony  of  a  young  man 
who  works  for  the  White  House,  Mr.  Castleton,  and  he  says,  that 
as  he's  carr5dng  a  box  of  documents,  documents  that  were  assem- 
bled from  Mr.  Foster's  papers  in  his  office  at  the  behest  of  Maggie 
Williams,  the  First  Lady's  Chief  of  Staff.  Ms.  Williams  says,  "Well, 
we're  bringing  these  upstairs  so  that  the  First  Lady  or  the  Presi- 
dent can  review  them."  We  can  check  the  exact  quotation,  but 
that's  the  sum  and  substance.  How  did  the  documents  get  there, 
then,  that  Mr.  Foster  was  working  on  in  his  office — or  certainly 
was  working  on,  maybe  at  home?  Did  they  come  from  his  house? 
How  did  they  get  there? 

Mr.  Kendall.  Senator,  may  I  respond? 

The  Chairman.  No,  I'm  going  to  finish  because  I  think  when  you 
say  this  is  a  tempest,  you  know 

Mr.  Kendall.  In  a  teapot. 

The  Chairman.  — in  a  teapot,  it  just — ^that's  your  analysis,  and 
I  listened  to  you.  I  didn't  interrupt  you,  and  I  am  going  to  finish. 
It  is  not  a  question,  it  is  an  observation  on  my  part.  I  observe  fur- 
ther that  when  Officer  O'Neill  testifies  that  he  sees  the  First 
Lady's  Chief  of  Staff  taking  papers,  files  out  of  Mr.  Foster's  office, 
bringing  them  into  her  own,  and  then  thereafter,  2  or  3  days 
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later — that's  undisputed — that  they  went  upstairs  with  Ms.  Huber 
and  had  documents — anyway.  I  think  by  any  reasonable  interpreta- 
tion, you  have  to  find  that  those  papers  were  there  or  may  not  be; 
maybe  there's  a  better  explanation. 

But  when  you  put  these  things  together,  I  think  most  reasonable 
people  are  going  to  conclude  that  certainly  Mr.  Foster  was  the  last 
person  to  have  them  in  his  possession.  Certainly,  there  was  a 
change  of  plan  in  the  manner  in  which  a  review  of  documents  that 
he  had  in  his  office  would  be  undertaken;  and  certainly,  there  is 
evidence  that  Ms.  Thomases  called  Bernie  Nussbaum,  and  we  have 
people  who  testified  that  the  First  Lady  wasn't  happy  about  the 
manner  in  which  this  review  was  going  to  take  place,  and  then 
guess  what?  It  changed. 

Now,  I  don't  think  this  is  a  tempest  in  a  teapot  when  we  say  that 
we  have  some  very  real  concerns  as  to  how  these  documents  got 
there,  and  I'm  not  going  to  get  into  the  business,  and  I  have  heard 
you  and  you  have  very  articulately  put  forth  why  you  believe  these 
documents  are  exculpatory.  That's  fine.  You  have  a  right  to  your 
opinion.  We  are  going  to  just  try  and  gather  the  facts  and  indeed, 
if  they  are,  let  it  be.  Wonderful.  We  will  make  that  determination. 
And  I'll  be  the  first  to  say  that,  if  we  get  other  evidence  and  other 
information  that  indicates  nothing  is  there.  If  there's  nothing  there, 
that's  fine,  and  I  would  like  to  close  this  down  as  soon  as  we  pos- 
sibly can,  but  I'm  not  going  to  close  it  down  on  the  basis  of  incom- 
plete information. 

By  the  way,  I  want  you  to  know,  Ms.  Sherburne,  I  do  not  in  any 
way  hold  you  responsible  or  anyone  else  in  the  White  House  re- 
sponsible for  production  of  the  documents  that  we  got  last  evening 
at  the  point  in  time  they  came.  But  the  information  in  there  cer- 
tainly leads  us  to  say  we  have  much  more  work  to  do  and  following 
up  the  conversations  that  we  have  gleaned  from  the  information 
that  we  have  received. 

So  I  just  wanted  to  respond,  as  you  had  made  your  observations, 
Mr.  Kendall,  I  make  my  observations. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Mr.  Chairman,  I  think  I  will  let  it  go  over  to 
the  other  side  so  I  can  have  full  time. 

The  Chairman.  We  are  going  15  minutes,  how  many  minutes 

The  Clerk.  About  8  minutes  left. 

Senator  Bennett.  I  can  handle  it  in  8  minutes. 

I  just  comment,  Mr.  Kendall,  that  if  you  find  this  discovery  of 
documents  useful  to  your  client,  I  would  really  be  interested  in  see- 
ing some  documents  that  you  didn't  think  were  useful  to  your  cli- 
ent because  from  my  standpoint,  from  my  perception,  the  discovery 
of  the  billing  records  was  quite  damaging  to  previous  testimony 
and  previous  positions  that  I  heard,  previous  comments  that  I  elic- 
ited from  Mr.  Hubbell  and  others  on  the  issue  of  billing,  and  I  am 
a  little  surprised,  frankly,  to  hear  you  say  that  you  find  these 
would  be  useful. 

Ms.  Sherburne,  just  an  observation  as  a  lajonan,  and  I  am  not 
burdened  with  a  legal  education,  so  I  can  make  these  kind  of  com- 
ments. In  my  lifetime,  I  have  been  the  subject  of  a  subpoena,  I 
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have  been  the  subject  of  an  IRS  audit,  and  I  have  undergone  a  root 
canal,  and  I  would  tell  you  I  would  much  prefer  the  root  canal  and 
I  would  much  prefer  the  IRS  audit  to  the  receipt  of  a  subpoena. 

They  are  always  broad.  They  just  stun  the  layman  like  me  when 
they  say  we  have  to  have  everything  you  have  ever  done  in  all  your 
life  and  everybody  you've  ever  talked  to  and  then  we'll  talk  about 
narrowing  it  later  on  when  you  get  an  attorney  to  come  argue  with 
us.  That's  the  impact  that  a  subpoena  has  on  a  layman. 

I  would  suggest  to  you  that  upon  receipt  of  that  first  request  in 
August,  as  a  layman  I  would  have  issued  a  general  memo  to  every- 
body under  my  jurisdiction  and  said  yeah,  our  lawyers  are  going 
to  fight  to  try  to  get  this  narrowed,  but  in  the  meantime,  the  pru- 
dent thing  to  do  would  be  to  not  throw  anything  away.  And  your 
failure  to  make  any  kind  of  notice  to  anybody  until  you  had  fought 
that  fight  about  narrowing  would  suggest  to  me  a  suspicion  that 
there  was  an  attempt  to  drag  this  thing  out  as  long  as  possible  in 
the  White  House.  This  is  not  an  unreasonable  suspicion  for  some 
people  to  have. 

Arid  as  an  old  PR  man,  I  would  suggest  to  you  the  next  time  you 
get  a  subpoena  that's  broad,  yes,  you  did  what  you  did,  what  every 
good  defense  attorney  does  for  a  client  and  say  well,  we  can't  com- 
ply with  that,  let's  fight  to  narrow  it,  and  you  succeeded  in  doing 
that  over  about  a  60-day  period,  but  in  the  meantime,  it  might 
have  been  a  good  time  for  you  to  issue  the  memo  to  everybody  that 
says  don't  throw  anything  away  in  the  meantime,  so  that  there's 
at  least  something  on  the  record  that  makes  it  clear  that  you're 
trying  to  protect  whatever  has  to  be  protected  while  you're  doing 
the  back-and-forth  that  lawyers  do  in  an  attempt  to  get  to  specific- 
ity. It's  just  gratuitous  advice. 

Ms.  Sherburne.  May  I  respond? 

Senator  Bennett.  Surely. 

Ms.  Sherburne.  Senator,  I  have  dealt  with  document  requests 
and  productions  my  entire  professional  life.  And  the  normal  course 
of  proceeding  is  always  to  try  and  capture  as  much  as  possible  and 
then  begin  the  narrowing  process. 

I  would  like  to  remind  you.  Senator,  that  first  of  all,  there's  no 
indication  anywhere  that  any  record  that  was  called  for  by  the  sub- 
poena was  tossed  out  in  the  intervening  period;  and  I  don't  think 
you  were  suggesting  that. 

Senator  Bennett.  No,  that's  not  my  point. 

Ms.  Sherburne.  Second,  I  believe  that  the  bulk  of  the  responsive 
material  had  already  been  collected  in  response  to  other  requests 
and  subpoenas.  And  so  we  had  that  material  already  essentially 
captured  in  the  Counsel's  Office,  and  we  began  reviewing  that  ma- 
terial and  providing  that  to  the  Committee  promptly. 

Senator  Bennett.  Well,  just  my  reaction  to  your  exchange  with 
Mr.  Chertoff  on  his  suggestion  that  you  had  not  done  what  you 
should  have  done  in  August,  and  it  took  you  until  October,  and  of 
course,  we  are  now  coming  up  against  the  expiration  of  this  Com- 
mittee and  the  existence  of  this  Committee.  And  clearly,  we  will 
not  have  96  votes  to  extend  the  life  of  this  Committee  as  we  had 
in  the  creation  of  this  Committee.  I  remind  you  of  that  a  little,  Mr. 
Kendall,  when  you  talk  about  a  tempest  in  a  teapot.  We  are,  in 
fact,  operating  under  a  mandate  of  96  Members  of  the  U.S.  Senate 
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who  told  us  to  be  here  to  do  this,  so  it  was  not  a  partisan  kind  of 
circumstance  in  the  beginning. 

But  we  are  coming  up  against  a  deadline.  There  are  those  who 
think  the  deadline  has  to  be  extended,  those  who  would  like  to  see 
the  deadline  not  extended  because  they  would  like  to  see  some 
things  not  come  out  and  would,  indeed,  do  whatever  they  could 
during  the  period  of  this  existence  to  try  to  slow  things  down  even 
though  they  ultimately  do  produce  the  documents. 

I'm  not  going  to  accuse  you  of  doing  that,  but  I  do  have  the  sus- 
picion that  there  are  some  people  involved  in  this  who  would  like 
to  do  that. 

Ms.  Sherburne.  Senator,  I  would  like  to  share  a  concern  that 
I've  had  related  to  that,  which  is  that  the  long  period  of  time  that 
it's  taken  for  us  to  reach  agreements  with  the  Committee  about 
what  is  a  workable  request  has  made  me  think  quite  the  reverse; 
that,  in  fact,  the  Committee  is  interested  in  creating  excuses  and 
making  it  difficult  for  us  to  respond  to  requests  so  that  you  have 
an  opportunity  to  argue  that  our  compliance  with  these  requests 
has  not  been  sufficiently  timely.  It's  been  very  difficult  to  work  to 
reach  agreements  about  what  we  can  actually  ask  people  for  and 
produce  to  the  Committee.  It's  been  a  very  time-consuming  process, 
and  it's  been  something  that  we've  worked  hard  to  achieve. 

But  there  are  times,  as  early  as  September  6th,  when  the  Com- 
mittee indicated  that  because  we  said  that  we  couldn't  produce  the 
documents  within  a  few-day  period  from  the  August  25th  request, 
that  you  may  have  to  extend  the  life  of  the  Committee.  As  early 
as  September  6th,  you  were  saying  that. 

Senator  Bennett.  The  light  is  going  on.  That  is  why  I  apologize 
for  trying  to  cut  you  off. 

Ms.  Sherburne.  I  don't  mean  to  take  up  your  time. 

Senator  Bennett.  I  will  simply  say  that  if  that  is  the  strategy 
of  the  Committee,  it  has  not  been  shared  with  this  Senator.  I  am 
completely  unaware  of  any  desire  on  the  part  of  any  staffer  or  Sen- 
ator to  deliberately  extend  the  life  of  the  Committee.  The  point  I 
would  make  of  the  documents  we  got  today,  and  these  notes  just 
came  up.  We  got  them  yesterday.  We  frankly  were  not  prepared  to 
talk  about  them  at  this  hearing  today  because  they  caught  us  by 
such  surprise. 

It  is  very  clear  to  me,  Mr.  Chairman,  going  through  these  pages 
that  we've  gotten  of  Mr.  Grearan's  notes,  that  we're  going  to  have 
to  have  Mr.  Ickes  here.  He  is  very  clearly  a  key  player  in  the  dam- 
age control  efforts  that  are  going  on  with  respect  to  this  issue,  and 
I  will  just  tell  you  how  I  read  these. 

I  understand  you  weren't  part  of  this  meeting,  but  I  read  these 
as  to  those  parts  that  have  come  through  the  redaction  and  avail- 
able to  us  that  particularly  point  number  5  on  the  first  page,  PB, 
whoever  that  is,  Paul  Begala,  BL,  whoever  that  is,  Bruce  Lindsey, 
I'm  guessing — and  we  now  know  his  first  name  from  Ms.  Sher- 
burne, Mike  Waldman,  are  all  going  to  go  to  Arkansas  to  meet  with 
Beverly  Bassett  and  try  to  poke  holes  in  their  story,  whoever  "they" 
happens  to  be,  and  they're  going  to  try  to  get  independent  valida- 
tion of  their  effort  to  poke  holes  in  their  story  from  a  securities  at- 
torney, unnamed,  and  a  search  of  all  regulations. 
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This  is  clearly  a  carefully  constructed  plan  of  something  to  do, 
and  then  you  go  to  the  second  page,  and  HI  enters,  and  you  have 
identified  him,  Ms.  Sherburne,  as  Harold  Ickes,  obviously  disagree- 
ing with  this  strategy.  That's  the  way  I  read  it.  That's  why  I  say 
we  have  to  get  Mr.  Ickes  here,  so  he  can  describe  to  us  exactly 
what  happens. 

He  says  the  boxes  are  going  to  a  prosecutorial  authority  anyway. 
He's  concerned  about  meetings  of  attorneys  outside  of  the  White 
House.  Beverly  Bassett  is  so  fouled  up  or  whatever,  that  if  we  foul 
this  up,  we're  done,  let's  not  talk  it  to  death.  Let's  get  it  done.  In 
other  words,  he  says — you  go  to  the  next  page — we  can't  send  these 
three  people  down  to  see  Beverly  Bassett  because  it  will  get  out. 
And  we  will  be  done. 

That  is  the  way  I  read  the  sequence  of  things.  Instead,  Harold 
Ickes  is  saying  let's  go  down  this  item  by  item  to  make  sure  her 
story  is  OK. 

Ms.  Sherburne.  Senator,  I  think 

Senator  Bennett.  I  find  this,  Mr.  Kendall,  more  than  a  tempest 
in  a  teapot  when  the  Deputy  Chief  of  Staff  to  the  President  is  sit- 
ting in  a  meeting — this  is  the  way  I  read  these  notes — and  over- 
ruling a  previous  decision  that  is  outlined  in  1,  2,  3,  4,  5  fashion 
on  the  first  page  and  saying  we  can't  do  this  and  if  we  mess  this 
up,  we  are  done,  and  this  is  what  we  are  going  to  have  to  do. 

I  think  these  are  things  that  are  perfectly  appropriate  for  this 
Committee  to  pursue  and  the  fact  that  we  get  this  note  yesterday — 
and  I  do  not  accuse  anybody  of  deliberately  hiding  it — the  fact  is 
we  get  this  note  yesterday,  and  this  is  something  that  I  think  we 
should  appropriately  pursue.  I  think  the  Committee  has  a  mandate 
to  pursue  it,  and  we  need  to  extend  the  existence  of  the  Committee 
so  we  can  pursue  it.  I  think  we  need  to  get  Mr.  Ickes  up  here  to 
tell  me  that  my  interpretation  is  completely  false  and  tell  us  what 
really  happened.  But  this  is  something  that  we  can't  say,  "Oh, 
there's  no  there  there,"  and  we  just  have  to  ignore  it. 

If  you  would  like  to  respond,  I  am  very  generous  now  that  my 
time  is  gone.  I'll  be  happy  to 

Ms.  Sherbuhne.  As  you  read  through  the  notes,  I  think  you  said 
at  one  portion  that  it  read  that  Beverly  Bassett  is  messing  up.  I 
think  it's  Beverly  Bassett  is  important  is  how  I  read  the  notes,  and 
I  think  that's  an  important  distinction 

Senator  Bennett.  I  think  it's  important  for  us  to  get  somebody 
here  who  really  knows  what  it  says,  tell  us  what  it  says.  I  don't 
know  for  sure  and  you  don't  know  for  sure. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Sherburne,  when  did  you  receive  a  subpoena  from  this  Com- 
mittee? 

Ms.  Sherburne.  October  31,  1995. 

Senator  Sarbanes.  I  think  it's  very  important  because  Senator 
Bennett  is  making  reference  to  a  subpoena  in  August,  and  August 
is  a  document  request. 

Senator  Bennett.  I  stand  corrected. 

Senator  Sarbanes.  We  did  not  join  in  that  document  request  be- 
cause we  felt  at  the  time  that  it  was  overly  broad  and,  in  fact, 
would  inhibit  the  efforts  of  this  Committee  to  move  its  inquiry 
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along.  At  the  time  we  indicated  in  a  memo  to  the  Majority  staff 
when  this  very  broad  request  was  before  us,  and  I  think  it's  impor- 
tant to  get  some  of  this  background  because  it's  more  complex  than 
it  appears  and  there's  been  a  consistent  effort  to,  in  effect,  throw 
it  all  on  Ms.  Sherburne.  And  I  think,  frankly,  that's  unfair  to  her. 
I  think  this  is  a  difficult  task  under  the  best  of  circumstances. 

We  said  at  the  time,  "We  foresee  potential  problems  that  could 
arise  from  this  approach,"  and  the  approach  I'm  making  reference 
to  is  just  these  overly  broad  and  sweeping  requests.  "Most  impor- 
tant is  a  simple  matter  of  timing,  requests  of  this  breadth  may  sub- 
stantially slow  down  the  responses  of  the  White  House  and  Mr. 
Kendall,  Clinton's  personal  counsel,  to  this  round  of  document  re- 
quests." We  went  on  to  say,  "We  believe  it  would  be  prudent  to 
prioritize  the  Special  Committee's  document  requests  and  correlate 
them  to  reasonable  deposition  schedule." 

Now,  I  think  our  concerns  were  well-founded.  What  happened  ac- 
tually is  the  Majority's  document  requests  to  the  White  House  were 
onerous  and  ever-expanding,  and  a  lot  of  time  was  spent  between 
August  25th  and  the  latter  part  of  October  trying  to  clarify  these 
extraordinarily  broad  document  requests.  Actually,  rather  than 
clarifying  them,  the  process  seemed  to  add  confusion,  as  a  matter 
of  fact.  And  only  10  days  after  the  original  document  request. 
White  House  attorneys  met  with  Committee  staff"  to  discuss  compli- 
ance with  that  broad  document  request,  the  one  that  I  thought  was 
overly  broad  as  I  indicated. 

The  next  day  the  Committee's  Chief  Counsel  sent  a  letter  to  the 
White  House  which  began  as  follows:  "You  have  advised  us  that 
the  White  House  will  not  be  able  to  produce  documents  by  the  Sep- 
tember 7,  1995  return  date  specified  in  the  Committee's  August 
25th  request."  Now  keep  in  mind  this  was  an  extremely  broad  re- 
quest. There's  no  person  on  earth  who  could  have  come  anywhere 
close  to  complying  with  it  by  the  September  7  return  date.  Further 
quoting,  "as  we  discussed,  any  delay  by  the  White  House  in  produc- 
ing documents  will  impact  negatively  on  the  Special  Committee's 
ability  to  conclude  its  investigation  by  February  1996." 

This  was  on  September  6th  that  this  observation  was  being 
made,  and  this  letter  included  the  requests  that  I  made  reference 
to  earlier.  And  I  want  to  put  that  back  on  the  record,  because  I 
think  it's  a  dramatic  illustration  of  the  problem  that  Ms.  Sherburne 
was  being  confronted  with  in  this  process. 

It  included,  amongst  other  things,  expanding  the  already  very 
broad  request,  any  communication,  contact  or  meeting  between 
January  20,  1993  and  August  5,  1994,  a  period  of  almost  19 
months,  relating  to  any  subject,  any  communication  relating  to  any 
subject  between  the  Clintons,  President  Clinton,  Mrs.  Clinton,  or 
any  present  or  former  member  of  the  White  House  staff,  and  then 
a  paragraph  that  lists  approximately  50  people,  including — and  I 
don't  know  what  number  to  give  to  this  category — any  present  or 
former  employee  of  the  RTC.  So  it's  any  communication  over  19 
months  on  any  subject  between  all  former  and  present  White 
House  staff  and  paragraph  2. 

Now,  I  mean,  in  the  subsequent  analysis  and  discussions,  I  have 
to  concede  the  Majority  staff,  I  think,  recognized  the  extraordinary 
breadth  of  that  request  and  that  matter  was  narrowed  down.  But 
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it  is  clear  that  Ms.  Sherburne  was  being  confronted  with  these 
sweeping  requests  in  terms  of  trying  to  address  this  matter.  Finally 
by  mid-October,  a  narrowing  took  place;  is  that  correct,  as  I  under- 
stand it,  about  that  period  of  time? 

Ms.  Sherburne.  I  think  that  was,  the  final  request  was  arrived 
at.  There  were  lots  of  discussions  in  between. 

Senator  Sarbanes.  A  subpoena  was  then  issued  toward  the  end 
of  October,  if  I'm  correct. 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  In  fact,  when  we  were  first  confronted  with 
that  question,  if  the  Chairman  will  recall,  we  had  a  discussion  and 
a  difference  in  the  Committee  about  the  original  breadth  of  that 
subpoena  as  it  was  being  proposed.  A  decision  on  it  was  deferred, 
discussions  were  held  amongst  the  Members  of  the  Committee,  the 
staff,  and  Ms.  Sherburne.  In  the  end  it  was  focused,  in  my  judg- 
ment appropriately  so,  and  in  fact,  we  then  joined  in  that  request, 
the  Minority  joined  with  the  Majority  at  that  time  in  that  request. 

Now  subsequent  to  that,  I  think  we've  been  able  to  move  this 
matter  along.  We've  had  the  E-mail  situation  which  was  addressed 
earlier,  which  is  now  moving  along  as  well.  There  we  had  the  prob- 
lem of — the  difficulty  of  retrieval,  the  cost  of  retrieval  and  we've 
worked  through  that.  So  the  response  to  the  E-mail  request  is  now 
taking  place.  My  understanding  is  that  all  the  matters  that  were 
contained  in  the  subpoena  have  been  provided,  allowing  for  things 
that  have  been  overlooked  or  just  discovered.  I  mean,  as  we  have 
indicated,  we  understand  that  that  may  happen. 

In  fact,  Ms.  Sherburne  wrote  a  letter  on  October  23,  I  think. 

Ms.  Sherburne.  Right.  The  review  of  the  bidding  letter? 

Senator  Sarbanes.  This  is  a  letter  from  you,  Ms.  Sherburne  to 
Mr.  Giuffra,  Chief  Counsel  of  the  Committee.  Let's  review  the  bid- 
ding letter,  which  says: 

As  far  as  we  are  aware,  the  White  House  has  nearly  completed  its  response  to 
the  Chairman's  August  25,  1995  document  request,  and  your  subsequent  expansions 
of  his  original  request.  Our  compliance  does  not  include  certain  material  about 
which  there  had  been  outstanding  cut-off  date  issues  that  were  only  resolved  in  your 
letter  of  October  17,  1995  or  the  new  requests  made  in  your  October  17  letter.  Al- 
though your  October  17  letter  raises  new  issues  that  require  further  discussion,  we 
anticipate  we  will  have  essentially  completed  our  response  to  it  by  October  30.  To 
date,  we've  produced  nearly  8,500  pages  of  White  House  records  to  the  Committee. 

Then  you  note  that  it's  been  very  difficult  to  move  this  process 
forward  because  you  have  encountered  a  "confusing  labyrinth  of 
embellishments,  qualifications,  and  elaborations."  Which  I  take  it 
refers  to  the  back-and-forth  in  the  intervening  period  subsequent 
to  August  25,  or  perhaps  subsequent  to  September  6,  was  this  the 
first  letter  of  elaboration  that  came  to  you  from  Mr.  Giuffra? 

Ms.  Sherburne.  That  was  on  September  6th,  that's  right. 

Senator  Sarbanes.  That's  the  first  elaboration? 

Ms.  Sherburne.  That's  right. 

Senator  Sarbanes.  That  was  the  one  that  contained  this.  It  con- 
tained many  other  things,  but  amongst  other  things,  contained  this 
extraordinarily  broad  request  which  I  just  quoted? 

Ms.  Sherburne.  That's  correct. 

Senator  Sarbanes.  Now  what  transpired  then  in  the  intervening 
period,  further  efforts  to  try  to  refine  the  requests?  It  seems  to  me 
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you  just  had  these  overwhelming  requests.  Was  there  some  effort 
to  prioritize  the  requests  so  you  had  some  sense  of 

Ms.  Sherburne.  We  sought  guidance  from  the  Committee  staff 
about  priorities,  beheving  that  it  was  likely  that  the  Committee 
would  proceed  with  the  Washington  issues  before  the  Arkansas 
issues,  and  sought  guidance  from  the  Committee  that  we  could  em- 
phasize first  retrieving  the  documents  that  we  thought  the  Com- 
mittee would  need  first.  And  in  the  early  part  of  September,  the 
Committee  staff  was  unwilling  to  set  those  priorities. 

As  we  proceeded  into  September  and  in  early  October,  the  Com- 
mittee staff  encouraged  us  to  focus  on  the  first  five  paragraphs  of 
the  August  25th  letter,  which  related  to  the  Washington  issues.  So 
that's  what  we  did.  We  provided  all  those  documents,  I  believe  in 
time  for  the  hearings  on  the  Washington  phase  issues. 

At  that  point  we  were  also  continuing  to  negotiate  and  discuss 
with  the  Committee  staff  how  to  narrow  and  focus  and  make  man- 
ageable the  requests  for  the  so-called  Arkansas  phase  documents. 
There  were  discussions,  numerous  phone  conferences,  and  meet- 
ings. There  was  a  letter  from  Mr.  Giuffra  on  September  25th  that 
elaborated  further.  There  was  a  letter  from  David  Fein  of  my  staff 
back  to  Mr.  GiufTra,  verifying  further  clarifications  that  we  had 
achieved  on  October  15th,  and  then  finally  Mr.  Giuffra's  letter  on 
October  17th. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  make  the  observa- 
tion that  when  the  subpoenas  were  finally  issued  on  October  26th, 
the  Minority  joined  in  issuing  the  subpoenas,  but  at  that  point 
there  had  been,  what  I  thought,  a  process  that  should  have  been 
taken  place  earlier,  which  were  very  serious  discussions  about  the 
breadth  and  scope  of  the  request.  In  fact,  there  was,  as  it  finally 
turned  out,  extended  discussion  between  Committee  staff  and 
White  House  attorneys. 

Those  negotiations  resolved  several  important  issues  that  had 
previously  hindered  the  production  of  documents,  and  the  clarifica- 
tion that  came  from  that,  the  definition  of  time  periods,  a  limita- 
tion on  the  people  affected,  the  proper  narrowing  of  the  subject 
matter  to  be  covered  and  so  forth,  that  then  gave  us,  I  think  really 
for  the  first  time,  a  workable  request  for  Ms.  Sherburne  and  her 
colleagues  to  respond  to.  And  of  course,  they  have  been  trying  to 
do  that  ever  since.  I  think  in  the  meantime,  they  were  responding 
even  though  they  were  dealing  with  an  unworkable  request.  I 
mean,  they  were  still  trying  to  send  documents  and  materials  to 
the  Committee.  I  think  it's  very  important  to  have  this  record.  And 
actually  I  think  the  October  23rd  letter  ought  to  be  included  in  the 
record,  and  I  ask  consent  that  that  be  done. 

The  Chairman.  So  ordered. 

Senator  Sarbanes.  Thank  you.  I  see  my  time  is  up.  We  yield  to 
the  other  side. 

The  Chairman.  Senator  Grams. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  just  start  out  by  talking  probably  about  one  of  the 
little  things  that  Mr.  Kendall  referred  to  as  the  tempest  in  the  tea- 
pot, in  dealing  with  these  documents  that  were  discovered  in  the 
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White  House,  documents  that  apparently  people  didn't  think  were 
that  important  as  far  as  the  way  they  were  handled,  that  they 
would  be  a  positive  in  showing  to  corroborate  some  of  the  state- 
ments that  Mrs.  Clinton  had  made,  that  she  wasn't  involved  with 
a  lot  of  the  billing  dealing  with  Castle  Grande.  I  just  wanted  to 
make  a  couple  of  quick  comments  on  that,  because  all  the  billing, 
and  it's  been  insinuated  that  everybody  knew  this  by  IDC. 

I've  been  involved  with  some  developments,  and  I  know  that 
might  be  the  legal  term  and  that  might  be  the  way  the  billing  is, 
but  once  a  project  has  been  given  a  name  such  as  Castle  Grande, 
it's  always  referred  that  way.  And  I  think  Mr.  McDougal  had  spent 
a  lot  of  money  in  trying  to  inform  the  community  of  Little  Rock, 
Arkansas  that  Castle  Grande  was  there  and  was  for  sale. 

I  don't  see  that  everytime  he  talked  to  his  legal  representation, 
he  would  refer  to  it  as  IDC;  yet  in  the  public  or  in  common  terms, 
it  was  always  referred  to  as  Castle  Grande.  So  I  am  not  sure  that 
there  is  a  complete  innocence  of  not  knowing  the  two  were  some- 
how the  same  pieces  of  land. 

Also,  what  we  have  heard,  Mr.  Chairman,  about  the  cooperation 
and  the  thousands  of  documents  that  we  have  received,  it  looks 
like — we  are  looking  for  the  needle  or  some  pertinent  information 
and  what  we've  been  given  is  the  haystack.  So  we've  been  given  a 
lot  of  information  that  probably  is  worthless,  and  the  information 
that  we  have  been  after,  we  don't  seem  to  be  getting  it.  And  when 
we  do  get  some  of  the  information,  it's  heavily  redacted. 

But  Mr.  Kendall,  dealing  with  when  the  information  was  found 
and  you  were  notified  by  Ms.  Huber  that  these  records  were  found, 
why  was  the  need  to  analyze  them  for  your  client  more  important 
than  evidentiary  concerns?  It  kind  of  reminds  me  of  the  old  axiom 
which  says,  "It's  easier  to  beg  for  forgiveness  than  to  give  permis- 
sion." So  in  other  words,  decisions  were  made  that  were  irretriev- 
able as  far  as  maybe  getting  some  fingerprints,  as  Ms.  Sherburne 
brought  up,  in  the  meeting.  So  there  was  some  concern  about  evi- 
dence on  this,  and  knowing  well  in  the  media — and  you  yourself 
knew  that  these  records  had  been  subpoenaed  and  the  subject  of 
a  lot  of  conversation.  Why  didn't  you  think  it  was  more  important 
to  at  least  preserve  that  and  still  be  able  to  protect  your  client? 

Mr.  Kendall.  Well,  I  think  that  we  have  testified  about  what  we 
did.  There  were  a  number  of  different  responsibilities.  One  was  to 
furnish  copies  to  the  agencies  that  had  requested  them.  We  did 
that  in  a  way  which  would  interfere  least,  we  thought,  with  any 
forensic  tests  that  might  be  done.  We  ran  copies  and  then  copied 
from  the  copies. 

But  in  terms  of  the  review  of  the  documents,  that  was  obviously 
necessary  to  determine  that  they  were  responsive,  that  there  were 
not  privilege  issues  or  other  matters  that  ought  to  be  dealt  with. 
And  this  was  the  joint  judgment  of  the  three  lawyers  involved.  It 
was  not  one  person  making  the  decision. 

Senator  Grams.  Once  the  decision  was  made,  though,  in  the  re- 
view of  the  documents,  there  still  could  have  been  a  time  to  have 
others  brought  in  and  counseled  before  copies  were  made  or  more 
possibility  of  disturbing  any  kind  of  evidence,  because  I  know 
you've  tried  to  shift  it  and  say  that  the  contents  of  the  records  are 
what's  important  or  questioned  here,  but  I  think,  as  the  Chairman 
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mentioned  a  while  ago,  sometimes  it's  the  question  of  how  they  got 
there,  where  were  they,  who  handled  them,  that  is  as  important  in 
this  as  the  contents  or  what  the  billings  indicated. 

Mr.  Kendall.  Senator  Grams,  let  me  say  to  that,  we  may  never 
know  precisely  how  these  records  got  there.  This  may  be  one  of  the 
many  meaningless  mysteries  of  Whitewater.  My  point  was  that 
there  is  no  conceivable  reason  to  hide  them  or  to  secrete  them,  so 
that  they're  really  not  a  paper  switchblade  at  all,  they  are  helpful 
evidence.  And  that  weighs  in  the  question  of  what  was  done  with 
them  to  get  them  out. 

Senator  Grams.  But  then  I  go  back,  it  is  important  how  they  got 
there  because  we  do  have  questions  about  files  taken  from  Mr.  Fos- 
ter's office.  His  handwriting  was  on  these  documents.  We  know,  as 
the  Chairman  pointed  out,  Mr.  Castleton  and  Ms.  Williams  moved 
documents  from  the  White  House  offices  to  the  personal  residence, 
so  there  was  a  lot  of  questions  on  how  they  got  there,  who  handled 
them.  So  that's  why  I  disagree  with — evidence  was  very  important 
in  part  of  this. 

Ms.  Sherburne.  Senator,  may  I  add  that  I  don't  think  that  we 
disagree  that  the  question  of  how  the  documents  got  there  is  one 
that's  entirely  appropriate  to  examine,  that's  one  of  the  reasons  we 
are  here  cooperating  with  you,  that  we've  encouraged  witnesses  to 
cooperate  in  this  inquiry.  I  think  that  the  substance  of  the  docu- 
ments is  supportive,  it's  one  of  those  situations  where  there's  good 
news  and  bad  news  with  the  discovery. 

One  is,  you  know,  the  records  are  found,  they  support  what  we 
have  been  saying,  but  they  were  found  in  the  residence  and  there 
are  going  to  be  questions  about  how  they  got  there  and  why  they 
weren't  found  earlier.  We  recognize  that  those  questions  are  appro- 
priate and  we  are  trying  to  cooperate  with  you,  and  with  the  Inde- 
pendent Counsel  in  helping  get  those  answers. 

Senator  Grams.  But  some  of  the  evidence  about  it  then  was  real- 
ly eradicated  and  we  won't  know,  and  maybe  will  not  be  able  to 
glean  from  that,  so  you  know,  after 

Ms.  Sherburne.  Senator,  we  don't  know  that. 

Senator  Grams.  — looking  for  2  years,  one  more  day  would  not 
have  hurt. 

Ms.  Sherburne.  No  one  has  said  there  is  an  issue 

Senator  Grams.  By  handling  them  and  photocopying,  it  didn't 
erase  or  anything  any  of  the,  maybe,  evidence  or  fingerprinting 

Ms.  Sherburne.  I  haven't  heard  anyone  say  that. 

Senator  Grams.  Well,  I  have  a  question  about  that  Ms.  Sher- 
burne. In  talking  about  Ms.  Huber,  in  some  of  your  answers  you 
seem  to  be  questioning  how  she  found  the  records,  that  she  seemed 
to  be  confused.  Again  when  we  had  her  here  testifying  before  the 
Committee,  she  was  very  crisp  about  her  answers.  So  are  you  try- 
ing to,  at  best,  say  that  she  had  poor  recall  or  maybe  insinuating 
somehow  that  she  might  have  lied  about  how  they  got  there? 

Ms.  Sherburne.  No,  I'm  simply  answering  your  questions  with 
the  facts.  I  was  asked  what  did  she  say,  and  I  told  you  what  she 
said.  I  recognize  that  the  fact  of  what  she  said  on  that  night  sug- 
gests confusion,  where  her  testimony  before  this  Committee  didn't. 
I  am  not  suggesting  or  reaching  any  conclusion  about  that.  I  am 
reporting  to  you  the  facts  of  what  occurred  that  night. 
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Senator  Grams.  There  was  also  discussion,  though,  about  having 
her  attorney  question  her  even  further  about  how  she  found  this 
and  some  of  the — what  clouded  issues  or  confusion  that  she  seemed 
to  have.  Was  this  trying  to  counsel  her  on  getting  a  story  straight, 
or  was  this  really  trying  to 

Ms.  Sherburne.  No,  I  think  it  was — you  saw  Ms.  Huber,  you 
know  that  she's  an  elderly  woman.  She  was  very  flustered  that 
night.  She  seemed  very  confused.  And  it  didn't  seem  to  me  that  it 
was  constructive  or  appropriate  at  that  time  to  try  and  press  her 
on  her  recollections  and  determine  what  she  knew  for  sure,  what 
she  didn't  know,  what  she  was  guessing  about,  what  she  knew 
from  her  own  personal  experience.  It  was  simply  that  I  thought  she 
clearly  needed  to  calm  down,  settle  down,  and  wait  for  an  opportu- 
nity to  discuss  it  with  her  lawyer  before  we  proceeded  any  further. 

Mr.  Kendall.  If  I  could  comment.  Senator  Grams,  I  think  it  was 
quite  the  opposite  of  an  attempt  to  get  her  story  straight.  I  think 
that  both  Ms.  Sherburne  and  I  felt  that  it  would  be  improper  for 
us  to  press  or  pressure  her.  She  needed  to  be  examined  by  her  own 
lawyer,  who  had  no  responsibility  except  to  her,  and  the  most  ap- 
propriate way  to  proceed  would  be  to  have  Mr.  Schuelke  do  it  with- 
out having  the  White  House  lawyer  and  the  personal  lawyer  kind 
of  hovering  over  her. 

Senator  GRAMS.  I  have  a  question  of  why  these  documents  made 
her  so  nervous,  then;  that's  why  I  was  concerned. 

Ms.  Sherburne,  you  have  said  that  after  this  discovery  of  the  doc- 
uments, that  you  notified  members  of  your  staff,  which  I  would  as- 
sume you  would  do,  but  then  you  also  notified  Mr.  Harold  Ickes. 

Ms.  Sherburne.  That's  correct. 

Senator  GRAMS.  First,  could  I  ask  you,  who  is  Mr.  Harold  Ickes? 

Ms.  Sherburne.  He  is  the  Deputy  Chief  of  Staff  at  the  White 
House. 

Senator  Grams.  Why  did  you  call  him,  not  Mr.  Panetta,  not  the 
Chief  of  Staff  or  others?  Why  did  you  call  Mr.  Ickes? 

Ms.  Sherburne.  Mr.  Ickes  is  the  person  in  the  Office  of  the  Chief 
of  Staff  to  whom  I  report.  I  also  have  a  reporting  relationship  with 
Mr.  Quinn,  but  Mr.  Ickes  is  someone  to  whom  I  report,  so  I  called 
him  and  reported  this  development. 

Senator  Grams.  Who  does  Mr.  Ickes  report  to? 

Ms.  Sherburne.  The  Chief  of  Staff,  Leon  Panetta. 

Senator  Grams.  What  was  his  reaction  when  you  first  told  him 
about  these  documents  being  found? 

The  Chairman.  I'm  going  to  ask,  I  think — that  is  a  question  we 
will  pursue,  but  we  have  conceded  in  the  interest  of  time  where 
counsel — because  again  Ms.  Sherburne  is  counsel,  Mr.  Kendall  is 
counsel,  without  conceding  the  issue  or  even  raising  the  issue  of 
privilege,  we  will  not  go  forward.  So  I  would  ask  if  the  Senator — 
I'm  not  suggesting  the  question  isn't  appropriate,  but  at  this  time 
we  have  agreed  not  to  go  forward  with  that. 

Senator  Grams.  Maybe  I  could  just  make  a  comment  or  maybe 
elicit  an  answer 

The  Chairman.  You  can  certainly  make  a  comment. 

Senator  Grams.  Mr.  Ickes  is  the  source  of  many  of  the  quotes  in 
the  Gearan  memos  that  we  have  received  here  as  recently  as  just 
last  night  and  has  long-time  involvement  with  the  Whitewater  De- 
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velopment  Corporation  affairs  on  behalf  of  the  President  and  the 
First  Lady. 

The  Gearan  notes  about  the  Whitewater  meeting,  in  those  notes 
Mr.  Ickes  seems  to  be  formulating  moves  that  needed  to  be  made 
regarding  the  stories  and  interviews  and  other  things.  And  I  was 
just  going  to  ask  you  if  that's  why  you  called  him,  if  this  was  a  rea- 
son, because  he  needed — is  that 

The  Chairman.  Well,  I'm  going  to  leave  it  and  I'm  going  to  say 
that  nothing  should  be  inferred  by  the  manner  in  which  Ms. 
Sherburne  responds  if  she  feels  comfortable  or  would  rather  we  re- 
view that  at  another  time. 

Let  me  suggest  this.  I  don't  want  to  place  her  in  a  position — we 
may  agree  or  disagree  on  different  things,  I  mean,  we're  going  to 
do  that,  but  in  terms  of  this,  I  would  ask  my  colleague  to  suspend 
that  line  of  examination,  only  because  in  good  faith  we  have  met 
and  attempted  to  resolve  some  of  these  matters  without  testing 
them,  and  I  think  the  question  is  appropriate,  but  not  at  this  time. 

Senator  Grams.  Can  I  make  one  other  observation,  then? 

The  Chairman.  You  certainly  can  make — I  think  it's  obvious  why 
you  would  want  to  pursue  this,  given  the  notes,  given  Mr.  Ickes' 
involvement,  et  cetera,  what  if  anything,  but  I  think  we'll  pursue 
that  at  another  time.  We'll  pursue  it  when  Mr.  Ickes  is  here. 

Senator  GRAMS.  Just  one  other  observation  then,  in  going  back 
to  this  not  being  a  very  important  piece  of  documents,  we're  mak- 
ing a  tempest  in  a  teapot  here.  But  this  was  an  important  enough 
piece  of  paper  or  documents  that  were  found  that  it  prompted  a 
meeting  the  next  morning  with  the  President,  Ms.  Sherburne,  and 
Mr.  Ickes.  So  it  seems  to  me  that  somebody  was  very  interested  in 
these  documents  and  needed  to  go  right  to  the  top  to  find  out  what 
to  do  with  them. 

So  without  asking  a  question  I  just  wanted  to  make  it,  that  this 
seemed  to  be  a  very  important  discussion  that  was  held  the  next 
day  regarding  these  very  documents  that  appear  to  have  some  peo- 
ple believing  the/re  not  that  important. 

Ms.  Sherburne.  I  think.  Senator,  that  is  consistent  with  the  dis- 
tinction I  was  drawing.  I  think  the  records  themselves  have  a  sig- 
nificance that  one  could  describe  as  a  tempest  in  a  teapot.  The  dis- 
covery of  the  records  and  the  recognition  that  the  discovery  would 
have  reverberations  was  a  different  matter.  It  was  something  that, 
I  think,  I  certainly  felt  compelled  to  notify  the  people  to  whom  I 
reported  and  the  people  who  would  be  directly  affected  by  it. 

Senator  Grams.  And  to  bring  the  spin  doctor,  Mr.  Ickes,  in  on 
this  was  very  important  at  the  time  as  well? 

Ms.  Sherburne.  I  report  to  Mr.  Ickes. 

Senator  Grams.  A  couple  of  quick  questions.  Going  back  to  Ms. 
Huber  and  the  fact  that  the  follow-up  memo  of  asking  for  informa- 
tion and  further  documents  was  issued,  it  is  my  understanding 
that  Ms.  Ruber's  office  was  not  searched  by  your  office  or  not  asked 
for  information  dealing  with  the  scope  of  the  subpoena  or  the  docu- 
ment requests? 

Ms.  Sherburne.  Oh,  no,  she  was  asked. 

Senator  Grams.  She  was  asked.  I  mean,  there  was  information 
or  you  sought  files  or  documents  that  you  thought  were  pertinent 
or  asked  her  to  provide  such  files  or  information? 
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Ms.  Sherburne.  On  October  23rd,  we  circulated  a  White  House- 
wide  request  that  I  understand  did  go  to  Ms.  Huber. 

I  have,  since  my  deposition,  learned  that  there  was  a  telephone 
call  placed  specifically  to  Ms.  Ruber's  office  in  which  there  was  a 
specific  request  to  search  that  office  for  material  that  was  respon- 
sive to  our  October  23rd  request  that  would  have  called  for  these 
records,  if  they  had  been  in  her  office. 

Senator  Grams.  So  it's  just  my  understanding  that  the  formal 
memo  had  not  gone  to  her  office  officially,  and  I  just  thought  it  was 
kind  of  weird  that  here  is  a  lady  that  was  very  close 

Ms.  Sherburne.  Right,  and  Vm  correcting  your  understanding. 

Senator  Grams.  Finally,  I  would  like  to  talk  a  little  bit  quickly 
before  my  time  runs  out  about  some  of  the  thoughts  expressed  by 
the  Chairman  of  the  Committee  and  that  the  investigation  has 
been  criticized  by  the  White  House  and  by  partisan  supporters  and 
even  the  Democratic  Members  of  this  panel  who  sit  on  the  Commit- 
tee, that  somehow  this  is  being  dragged  out  for  political  reasons. 

But  I  think  if  we  look  at  the  delays  in  getting  some  of  the  infor- 
mation, and  I  know  some  of  the  problems  dealing  with  that  and 
you  talked  about  how  broad  some  of  the  requests  have  been,  but 
maybe  we  have  now  been  faulted  for  maybe  narrowing  down  the 
requests  too  much,  because  when  we're  dealing  with  the  White- 
water issues,  just  an  example  of  redacted  information,  60  percent 
of  the  notes  that  Mr.  Gearan  took  that  clearly  were  labeled  White- 
water have  been  redacted.  So  have  we  narrowed  our  request  for  in- 
formation so  much  that  this  has  all  been  eliminated? 

So  if  there  is  Chinese  water  torture  here  with  the  drip  drop  of 
information,  again  it  seems  to  be  of  the  information  that  this  Com- 
mittee has  been  getting  so  slowly.  And  again,  like  I  have  said,  we 
have  asked  for  the  needle  and  seem  to  have  gotten  the  haystack 
out  of  this. 

Senator  Sarbanes.  Mr.  Chairman,  I  don't  know  if  Senator  Grams 
was  here  when  this  redaction  issue  came  up  before,  but  I  think  it's 
extremely  important,  while  he's  still  here,  to  make  it  very  clear 
that  it's  been  indicated  to  us  by  Ms.  Sherburne  that  Counsel,  as  we 
have  done  in  previous  instances,  because  the  Senator  also  made 
references  to  other  redactions,  that  Counsel  for  the  Committee,  Ma- 
jority and  Minority,  if  they  wish  to  do  so,  go  down  and  examine  the 
unredacted  document  to  ascertain  for  themselves  that  the  matters 
that  have  been  redacted  were  not  relevant  and  that  what  was  re- 
dacted were  matters  not  responsive  to  the  Committee's  requests. 

Now,  Ms.  Sherburne  indicated  in  her  testimony  here  today — and 
I'm  concerned  because  I  think  this  particular  line  of  questioning  is 
very  unfair  to  her — that  she  understood  that  since  you  had  notes 
that  at  the  top  said  Whitewater  and  then  you  started  going 
through  them  and  there  was  subject  matter  redacted,  that  one 
would  say  well,  you  know,  did  everything  that  were  in  these  notes 
refer  to  this  heading  that  was  up  at  the  top.  And  said  if  Counsel 
wished  to  comment,  examine,  as  has  been  done  in  the  past,  they 
are  in  effect  inviting  them  to  do  so.  They  will  have  a  chance  inde- 
pendently to  ascertain  for  themselves  that  the  matters  redacted 
were  matters  that  were  not  responsive.  That's  what  we  have  done 
in  previous  instances  where  this  issue  has  arisen  and  we've  been 
able  to  get  satisfaction,  to  everyone's  satisfaction. 
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The  Chairman.  We  will  pursue  that  in  that  manner,  and  I  must 
say  that  we  have  had  some  good  success.  I  must  also  say,  and  now 
I  would  be  intruding  on  the  Minority  side,  but  we  will  pursue  that, 
and  hopefully  Monday  or  Tuesday  we  could  set  up  an  appointment 
to  get  Counsel  to  go  over  those  materials. 

Ms.  Sherburne.  We  could  do  it  this  afternoon  if  you  like. 

The  Chairman.  That  would  be  fme. 

Mr.  Ben-Veniste.  To  pick  up  on  questions  put  to  the  witness, 
there  had  been  observations  about  a  tempest  in  the  teapot,  and  the 
tempest  has  sort  of  spilled  over  into  areas  that  I  don't  think  Mr. 
Kendall  intended  them  to  be  applied  to.  Your  reference  to  a  tem- 
pest in  a  teapot  was  with  respect  to  what,  Mr.  Kendall? 

Mr.  Kendall.  The  intrinsic  importance,  novelty  or  significance  of 
the  billing  records,  not  their  discovery  but  what  it  is  they  signify. 
My  point  was  that  much  of  what  was  in  these  billing  records  was 
already  known,  not  mysterious.  And  insofar  as  there  is  additional 
detail  provided  in  the  billing  records,  it's  by  and  large  helpful  to 
us  in  establishing  precisely  what  Mrs.  Clinton  did  and  what  the 
Rose  Law  Firm  has  done. 

Mr.  Ben-Veniste.  So  it  is  fair  to  say  that  it  is  your  position  that 
you  wished  very  much  to  make  these  documents  public  so  that  they 
could  be  reviewed  by  everybody,  critically,  to  determine  what  their 
significance  is  and  what  their  importance  is  in  a  relative  sense  to 
whatever  is  the  subject  of  this  investigation  at  the  moment? 

Mr.  Kendall.  Amen. 

Mr.  Ben-Veniste.  If  you  had  given  the  only  document,  the  origi- 
nal document  without  making  a  copy,  to  the  Independent  Counsel 
pursuant  to  its  subpoena,  then  Rule  (6)(E)  of  the  Federal  Rules  of 
Criminal  Procedure  would  have  prevented  Independent  Counsel 
from  giving  them  to  anyone  else.  Then  you  would  be  the  subject  of 
criticism,  would  you  not,  for  keeping  material  of  relevance  to  this 
Committee's  interest  from  the  Committee? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  It  would  be  the  exact  opposite  of  what  has  oc- 
curred, instead  of  the  uncover-up,  this  would  be  a  cover-up? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Let  me  go  to  the  question  of  Mr.  Gearan's 
notes.  I  trust,  Ms.  Sherburne,  that  you  were  not  particularly  happy 
to  have  to  add  to  the  things  about  which  you  would  testify  today, 
the  substance  of  what's  in  Mr.  Gearan's  notes? 

Ms.  Sherburne.  That  would  be  right. 

Mr.  Ben-Veniste.  And  in  that  regard,  nevertheless,  the  docu- 
ments were  turned  over  to  us  prior  to  your  testimony  rather  than 
subsequent  to  your  testimony? 

Ms.  Sherburne.  That's  correct. 

Mr.  Ben-Veniste.  So  that  we  could  ask  you  questions  about  the 
circumstances  of  their  discovery,  which  you  have  answered  repeat- 
edly today,  and  we  could  have  that  information? 

Ms.  Sherburne.  That's  right. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  notes  themselves, 
rather  than  have  them  characterized  somehow,  with  respect  to  Ms. 
Bassett  and  the  question  of  the  information  that  she  would  be  in 
a  position  to  supply,  is  it  fair  to  say  that  it  was  recognized  by  the 
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writer  of  these  notes  that  Ms.  Bassett  was  in  possession  of  informa- 
tion that  would  be  useful  for  the  Administration  to  have  repeated? 

Ms.  Sherburne.  That's  what  they  appear  to  suggest  to  me,  yes. 

Mr.  Ben-Veniste.  We,  of  course,  have  heard  from  Ms.  Bassett  for 
a  full  day  under  oath  here  about  all  of  her  contacts  with  all  individ- 
uals associated  with  the  Administration  in  this  matter,  I  believe. 
With  respect  to  that,  Ms.  Bassett  has  testified  that  she  wasn't  pres- 
sured to  do  anything  improper,  either  at  the  time  of  the  represen- 
tation by  the  Rose  Law  Firm  or  during  the  1992  campaign  where 
she  made  statements  about  her  earlier  activity.  Is  that  consistent 
with  your  understanding? 

Ms.  Sherburne.  Yes,  it  is. 

The  Chairman.  We're  going  to  attempt,  Ms.  Sherburne  and  Mr. 
Kendall,  to  try  to  wrap  this  up  as  quickly  as  possible.  Mr.  Chertoff 
is  going  to  ask  some  questions  and  then  we'll  have  an  opportunity 
to  wrap  up  and  then  we  can  mercifully  have  some  lunch  maybe. 

Mr.  Chertoff. 

Mr.  Chertoff.  I  want  to  first  of  all  ask  both  Mr.  Kendall  and 
Ms.  Sherburne,  we're  trying  to  go  through  the  process  of  eliminat- 
ing people  who  might  have  had  the  documents  before  January  4th, 
so  I  want  to,  for  your  sake  as  well  as  for  ours,  just  absolutely  con- 
firm positively  that  the  first  time  you  saw  the  billing  records  we've 
been  talking  about  which  are  before  you  was  on  January  4th. 
That's  right,  Ms.  Sherburne? 

Ms.  Sherburnt:.  That's  correct. 

Mr.  Chertoff.  That's  right,  Mr.  Kendall? 

Mr.  Kendall.  Except  for  the  billing  records  which  are  included 
in  this  stack  of  1 16  pages  which  I  had  previously  seen. 

Mr.  Chertoff.  There  were  some  that  you  had  seen,  but  the 
whole  stack  you  had  not  seen  before? 

Mr.  Kendall.  That's  correct. 

Ms.  Sherburne.  I  would  have  to  caveat  my  response  with  the 
same  qualification. 

Mr.  Chertoff.  We  understand  that  there  are  some  pages  of  that, 
of  the  bills,  that  were  out  previously  but  the  backup  detail  on  the 
printouts  that  show  the  time  that  was  spent  on  things,  that  you 
did  not  see  before  January  4th;  right,  Ms.  Sherburne? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  And  you  didn't  see  that  before  January  4th? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  It  follows  from  that,  Ms.  Sherburne,  that  you  did 
not  see  these  printouts  in  the  Book  Room  at  any  time  in  the  White 
House? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  Mr.  Kendall,  that  goes  for  you,  too;  right? 

Mr.  Kendall.  I  certainly  didn't  see  anything  I  recognized  as  this 
in  the  Book  Room. 

Mr.  Chertoff.  Now,  I  want  to  just  briefly  touch  on  this  issue 
about  what  these  are  and  the  significance  of  them,  very  quickly. 
Mr.  Kendall,  you're  an  excellent  advocate  for  your  client.  I  mean, 
you're  going  to  make  a  terrific  presentation  of  the  point  of  view 
that  you  want  to  advocate.  But  just  so  we're  clear,  the  printouts 
which  actually  show  the  time  spent,  not  the  bills  that  don't  show 
time  spent,  but  the  printout  that  tells  you  what  every  attorney  did 
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for  every  part  of  the  matter  that  we  have  these  records  for,  that 
was  not  pubUc  before  January  4,  1996? 

Mr.  Kendall.  Yes,  it  was,  because  it  was  in  large  measure — if 
you  look  at  the  January  30th  bills,  for  example,  which  were  public 
in  the  House,  that  detail  on  those  bills  comes  straight  out  of  the 
time  detail. 

Mr.  Chertoff.  And  does  it  show  the  time  breakdown  for  each  at- 
torney? 

Mr.  Kendall.  It  lists  the  attorneys.  It  does  not  show  the  time 
breakdown. 

Mr.  Chertoff.  So  that  you  can't  tell  from  that  bill  how  much 
time  each  attorney  spent  on  each  of  the  matters  listed  in  the  bill? 

Mr.  Kendall.  You  can't  tell  from  that  bill,  but  when  you  go  to 
the  fee  recap,  you  can  tell  with  some  precision  how  much  time  the 
individual  attorneys  spent  on  the  various  matters. 

Mr.  Chertoff.  Let  me  be  more  specific.  Was  there  anything  out 
there  before  January  4,  1996,  that  indicated  that  Mrs.  Clinton  had 
made  more  than  a  dozen  calls  or  had  had  more  than  a  dozen  tele- 
phone conversations  or  conferences  with  Seth  Ward? 

Mr.  Kendall.  Yeah,  there  was  evidence  that  she  had  been  deal- 
ing with  Mr.  Seth  Ward  on  the  wet/dry  issue  and  on  the  sewer  reg- 
ulation. 

Mr.  Chertoff.  Please  answer  my  question.  Was  there  evidence 
that  she  had  had,  very  specifically,  at  least  12  discussions,  either 
on  the  telephone  or  in  person,  with  Seth  Ward?  Was  that  out  there 
before  January  4th? 

Mr.  Kendall.  There  was  not  that,  but  there  was  evidence  from 
which  you  could  infer  discussions  and  conferences,  so  it  was  not  a 
mystery  when  the  billing  records  were  examined. 

Mr.  Chertoff.  For  example,  on  February  28th,  when  there  was 
a  call  of  almost  an  hour  with  Seth  Ward,  concerning  the  matter 
listed  under  IDC,  was  that  fact  out  there  publicly?  And  I'm  saying 
"publicly"  because  I  don't  want  to  know  what  you — discussions  you 
had  with  your  client.  I  want  to  know  publicly  and  available  to  this 
Committee,  was  there  evidence  that  there  was  a  call  of  .8  of  an 
hour,  almost  an  hour,  on  February  28th  between  Seth  Ward  and 
Mrs.  Clinton? 

Mr.  Kendall.  I  think  it  was  the  March  bill  that  does  detail  con- 
ferences with  Seth  Ward.  It  doesn't  break  it  into  times. 

Mr.  Chertoff.  It  doesn't  tell  you  how  long  the  call  is,  date  of  the 
call? 

Mr.  Kendall.  Tells  you  the  period,  the  attorneys  involved. 

Mr.  Chertoff.  Within  a  month,  it  doesn't  tell  you  the  day;  right? 

Mr.  Kendall.  Correct. 

Mr.  Chertoff.  That  was  a  significant  date,  Mr.  Kendall,  because 
we  know  February  28th  was  a  date  that  there  was  a  lot  of  activity 
at  the  savings  and  loan  concerning  Mr.  Ward  and  his  loans. 

Mr.  Kendall.  Mr.  Chertoff,  as  you  say,  we  may  disagree  with 
the  significance  of  things,  but  I  will  accept  that,  I  will  accept  our 
disagreement. 

Mr.  Chertoff.  You  will  agree  with  me  that  if  we  wanted  to 
know  the  days  on  which  contacts  were  made,  the  amount  of  time 
of  the  contacts,  some  of  the  details  of  the  contacts,  these  first  be- 
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came  available  when  those  records  were  discovered,  the  printouts 
were  discovered,  on  January  4th  of  this  year? 

Mr.  Kendall.  With  the  precision  of  that  detail,  yes.  Generally 
though,  they  were.  The  devil  is  sometimes  in  the  superstructure, 
Mr.  Chertoff,  as  well  as  in  the  details. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Kendall.  Would  you 
agree  with  me  that  the  issue  of  why  these  documents  were  not 
turned  over  is  an  important  issue? 

Mr.  Kendall.  I  don't  think  it  is  a  particularly  significant  issue. 
It  is  a  mystery.  The  documents  were  turned  over  when  they  were 
discovered. 

Mr.  Chertoff.  Well,  wait  a  second.  Are  you  in  a  position,  as  you 
sit  here  now,  to  vouch  for  the  fact  that  the  first  time  that  they  were 
discovered  by  anyone  in  the  White  House  is  on  January  4th  or  even 
in  early  August? 

Mr.  Kendall.  Mr.  Chertoff,  I  have  testified  to  what  I  can  today 
about  the  discovery  of  the  documents. 

Mr.  Chertoff.  Yes.  And  you  only  can  tell  us  that  when  you  dis- 
covered them,  or  learned  about  them  on  January  4th,  you  took 
prom^pt  steps  to  turn  them  over.  But  you  will  agree  with  me  that 
if  somebody  knew  about  the  subpoenas,  if  somebody  knew  that  the 
subpoenas,  any  one  of  the  subpoenas  called  for  these  billing  records 
or  included  these  billing  records,  and  if  that  person  had  possession 
or  control  over  the  records  and  didn't  turn  them  over,  that  that 
would  be  a  pretty  serious  matter? 

Mr.  Kendall.  Well,  I  think  that  to  posit  that,  you  would  have 
to  posit  some  motive  for  that  person  acting  in  that  way,  purpose- 
fully not  to  turn  over  the  records. 

Mr.  Chertoff.  Mr.  Kendall 

Mr.  Kendall.  I  scratch  my  head,  Mr.  Chertoff,  to  think  of  any 
reason  why  a  rational  person  would  not  have  turned  over  these 
records. 

The  Chairman.  Mr.  Kendall,  let  me  attempt  in  60  seconds  to 
summarize  it  again. 

Given  the  testimony  of  Maggie  Williams  that  she  did  not  take 
any  documents  out  of  there  and  that  all  of  the  documents  that  were 
taken  out  were — except  those  documents  that  were  turned  over  to 
yourself,  you  didn't  have  these  billing  records,  then  how  did  they 
turn  up  in  the  residence? 

That  is  why  it  is  not  some  insignificant,  trivial  matter,  given  the 
history.  And  let's  not  try  to  go  through  that  history.  It  relates  to 
Ms.  Thomases  calling  Bernie  Nussbaum,  to  the  methodology  of  the 
investigation  being  changed,  to  the  Justice  Department  and  the 
Deputy  calling  up  and  saying  Bernie,  are  you  hiding  something,  to 
finally  the  production  of  this.  Reasonable  people  can  put  their  in- 
ferences as  it  relates  to  what  the  documents  do  or  don't  say,  the 
significance,  et  cetera,  but  to  say  that  this  is  like  a  meaningless 
document  or  production  or — it  is  not. 

You  just  go  into  the  body  of  fact  that  cries  out  and  says  how  did 
they  get  there,  why  were  they  withheld.  They  obviously  came  from 
Mr.  Foster's  office,  or  he  certainly  had  them.  At  what  point  in  time 
did  they  move  from  his  office  and  under  whose  direction,  and  who 
was  the  mover  to  bring  them  to  the  White  House 

Mr.  Kendall.  Mr.  Chairman. 
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The  Chairman.  — the  personal  residence? 

Mr.  Kendall.  The  point  I  made  to  Mr.  Chertoff  is  that  I  simply 
cannot  think  of  a  plausible  human  reason  for  somebody  to  hide  or 
secrete  them. 

The  Chairman.  Because  let  me  tell  you  why.  If  people  have  testi- 
fied with  specificity  that  no  documents  were  taken  out  of  Vincent 
Foster's  office  and,  indeed,  we  know  that,  at  the  very  least,  Mr. 
Foster  had  control  and  possession  over  these  documents  at  some 
point  in  time,  that  goes  directly  to  somebody  not  being  candid  and 
truthful,  or  the  possibility  that  they  were  less  than  candid  with 
this  Committee,  and  with  others,  under  sworn  statement.  That  is 
obvious. 

So  when  you  say  you  cannot  for  the  life  of  me,  if  somebody  comes 
in  here  and  does  not  want  the  Committee  to  know  that  they  took 
documents  out  of  that  room,  meaning  Vincent  Foster's  office,  that 
should  answer  for  you  why  people  would  not  want  these  to  surface. 

Mr.  Kendall.  Mr.  Chairman,  I  don't  know  of  any  evidence  that 
these  were  in  Mr.  Foster's  White  House  office.  As  you  know  for 
yourself,  from  having  interviewed  Mr.  Hubbell,  there  was  great 
confusion  at  the  time  of  the  departure  of  the  four  Rose  Law  Firm 
partners  for  Washington,  DC.  And  Mr.  Hubbell  wound  up  with 
documents 

Mr.  Chertoff.  I  don't  think  the  testimony  is  there  was  confu- 
sion, Mr.  Kendall.  I  think  the  testimony  was  Mr.  Hubbell  went 
about  removing  certain  files  from  the  firm.  But  I  want  to  ask  you 
this,  Ms.  Sherburne,  you  had  the  insight — and  I  compliment  you 
for  it — on  the  evening  of  the  4th,  that  there  was  an  issue  to  be  con- 
sidered about  whether  fingerprints  might  be  of  value  to  the  Inde- 
pendent Counsel  or  someone  else  who  wanted  to  see  who  had  had 
possession  of  the  documents;  that's  correct;  right? 

Ms.  Sherburne.  That's  correct. 

Mr.  Chertoff.  You,  Mr.  Kendall,  and  Mr.  Schuelke  discussed  it? 

Ms.  Sherburne.  That's  right. 

Mr.  Chertoff.  And  you  understood  in  the  course  of  that  discus- 
sion, I  take  it,  that  the  Independent  Counsel  might  want  to  pursue 
the  question  of  who  had  control  of  the  documents,  who  might  have 
handled  the  documents,  because  the  Independent  Counsel  might 
want  to  determine  whether  someone  had  knowingly  failed  to  com- 
ply, had  knowingly  defied  his  subpoena? 

Ms.  Sherburne.  Well,  I  think  what  I  understood  was  that  the 
Independent  Counsel,  and  this  Committee  as  well,  would  want  to 
know  why  the  documents  were  not  produced  sooner. 

Mr.  Chertoff.  Who  might  have  had  them  and  handled  them? 

Ms.  Sherburne.  It  depends  on  the  explanation.  I  think  that 
night — we  still  don't  know,  frankly,  don't  know  the  facts.  We  don't 
know  that  they  were  in  Mr.  Foster's  office,  we  don't  know  whether 
they  were  stuck  in  Mr.  Foster's  office.  We  don't  know  a  lot. 

Mr.  Chertoff.  That's  right. 

Ms.  Sherburne.  What  we  recognized  that  night  was  that  there 
may  be  some  significance  attached  to  how  they  had  been  handled. 

Mr.  Chertoff.  That's  exactly  right.  And  even  taking  this  Com- 
mittee out  of  it,  you  will  certainly  agree  with  me  that  one  of  the 
people  who  had  the  right  to  make  a  decision  about  how  to  conduct 
this  investigation  was  Mr.  Starr?  Mr.  Starr  would  have  the  respon- 
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sibility  of  finding  out  some  of  the  answers  to  these  questions  you've 
just  mentioned;  right,  about  who  had  the  documents,  where  were 
they  held,  who  had  control  over  them? 

So  you  understood  when  you  had  the  discussion  with  Mr.  Kendall 
that  the  fingerprints  were  something  that  could  be  of  value  to  Mr. 
Starr;  right,  that  crossed  your  mind? 

Ms.  Sherburne.  I  think  that's  probably  right,  yes. 

Mr.  Chertoff.  Mr.  Kendall,  that  crossed  your  mind,  too;  is  that 
right? 

Mr.  Kendall.  Yes. 

Mr.  Chertoff.  Now  about  what  time  did  this  discussion  occur? 
Was  it  around  6  p.m.? 

Ms.  Sherburne.  It  would  have  been  6  or  7  p.m. 

Mr.  Kendall.  I  would  have  said  more  like  6  p.m. 

Mr.  Chertoff.  Between  6  and  7  p.m.  did  you  pick  up  the  phone 
and  try  to  reach  Mr.  Starr's  office?  Recognizing  your  legitimate  con- 
cern that  you  had  obligations  to  produce  to  a  number  of  places,  did 
you  pick  up  the  phone  and  call  Mr.  Starr  or  this  Committee  or  the 
RTC  to  ask  them  whether  they  had,  whether  Mr.  Starr  or  anybody 
else  had  a  desire  about  how  to  proceed  in  terms  of  preserving  the 
possibility  of  taking  fingerprints?  Did  you  make  that  call,  Ms. 
Sherburne? 

Ms.  Sherburne.  No. 

Mr.  Chertoff.  Did  you  make  the  call? 

Mr.  Kendall.  No. 

Mr.  Chertoff.  Did  you  discuss  whether  you  ought  to  pick  up  the 
phone  and  call  Starr  and  say  look,  we've  discovered  these  things, 
we  have  obligations  to  turn  them  over,  we  understand  that  may  be 
an  issue  with  fingerprints,  how  do  you  want  us  to  proceed?  Did  you 
consider  doing  that,  Ms.  Sherburne? 

Ms.  Sherburne.  Calling  the  Committee? 

Mr.  Chertoff.  Calling  Starr. 

Ms.  Sherburne.  Calling  Starr,  no. 

Mr.  Chertoff.  Did  you  consider  it,  Mr.  Kendall? 

Mr.  Kendall.  We  determined  the  appropriate  way  to  proceed, 
and  that's  as  we've  testified. 

Mr.  Chertoff.  Did  you  consider  that  maybe  Mr.  Starr  might 
have  a  different  view  about  the  appropriate  way  to  proceed? 

Mr.  Kendall.  I  didn't — I  considered  that  what  we  had  to  do  was 
to  copy  the  documents  and  get  them  out  to  the  various  agencies  as 
quickly  as  possible. 

Mr.  Chertoff.  And  you  did  this  with  the  consciousness  of  the 
fact  that  that  had  the  potential  to  contaminate  or  disturb  or  in 
some  way  alter  the  documents  in  terms  of  the  ability  to  lift  finger- 
prints off? 

Mr.  Kendall.  I  don't  think  that's  true.  I  think  that  I  did  not 
view  this  as  a  forensic  question.  What  little  information  about  fin- 
gerprints I  have  from  prior  experience  suggests  that  documents  are 
very  different  than  solid  objects,  such  as  glasses  or  metal  surfaces. 

Mr.  Chertoff.  But  I  know  if  there's  a  print  on  a  piece  of  paper 
and  you  put  your  hand  on  top  of  it  and  leave  another  print  on  top 
of  the  first  print,  it  is  going  to  obliterate  or  obscure  the  underlying 
print? 
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Mr.  Kendall.  You  don't  smudge  documentary  prints.  If  they 
have  a  latent  on  it,  you  don't  smudge  that  print. 

Mr.  Chertoff.  Are  you  telling  us  you  actually  reached  an  expert 
conclusion  at  the  time  that  there  wasn't  going  to  be  a  problem? 

Mr.  Kendall.  No,  I'm  not  telling  you  at  all.  I'm  not  an  expert 
in  fingerprints,  Mr.  Chertoff.  But  I'll  tell  you  that  it  was  not,  for 
reasons  I've  already  stated,  a  forensic  question  to  me. 

Mr.  Chertoff.  But  the  question  is  not  whether  it  was  up  to  you 
to  make  the  final  decision,  because  by  not  calling  Starr  what  you 
did  was,  you  took  it  out  of  his  hands. 

Mr.  Kendall.  No. 

Mr.  Chertoff.  If  Mr.  Starr  believed  it  was  a  forensic  issue,  by 
the  time  he  learned  about  the  documents  the  next  day,  there  was 
nothing  he  could  do  about  it;  right? 

Mr.  Kendall.  Well,  we  would  have  been  criticized,  Mr.  Chertoff, 
whatever  we  did. 

Mr.  Chertoff.  Do  you  think  you  would  have  been  criticized  for 
calling  Starr? 

Mr.  Kendall.  Yeah.  You  would  have  criticized  us  if  we  had 
turned  over  the  documents  to  the  Committee  or  to  the  Independent 
Counsel  without  keeping  a  copy.  You  would  have  said  that  was  an 
effort  to  hide  the  documents,  trying  to  keep  them  from  the  public. 

Mr.  Chertoff.  Well,  did  you  call  the  Committee? 

Mr.  Kendall.  No,  because  we  determined  that  we  had  to  make 
a  decision  as  lawyers,  the  three  of  us,  on  the  most  appropriate  way 
to  proceed  under  all  the  circumstances.  It  is  always  possible  to  sec- 
ond-guess those  kinds  of  decisions.  That  goes  with  the  territory. 
You  do  the  best  you  can  and  you  try  and  make  the  right  decision. 
And  I  think  that's  what  we  did  that  night. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  In  fairness  to  Mr.  Ben-Veniste,  because  I'm  going 
to  give  him  the  wrap-up  and  we  are  going  to  thank  everybody,  if 
you  would  yield  for  an  observation,  and  if  you  want  to  answer,  that 
is  fine. 

Again,  you  did  say  hindsight,  but  you  see,  I  think  Ms.  Sherburne, 
she  was  absolutely  right  in  being  concerned  and  raising  it.  I  com- 
mend her  for  also  being  as  candid  and  truthful  as  she  was  both  in 
her  deposition  and  today,  and  saying  look,  there's  going  to  be  a 
question,  should  we  do  this  as  it  relates  to  fingerprints.  Did  it 
strike  you  that  you  could  have  really  met  all  of  the  objectives  by 
calling  the  FBI,  telling  them  to  come  over? 

Ms.  Sherburne.  Well 

The  Chairman.  Let  me  finish  and  then  you  can  tell  us. 

Ms.  Sherburne.  We've  been  criticized  for  doing  that  in  the  past. 

The  Chairman.  No,  no,  no,  no,  only  for  this. 

Ms.  Sherburne.  I'm  sorry.  It's  a  visceral  reaction. 

The  Chairman.  All  right.  Calling  the  FBI  or  the  Secret  Service 
or  those  people  who  do  have  the  ability  to  review  the  document  for 
fingerprints,  all  right,  make  copies  with  the  least  impact  in  terms 
of  the  integrity  of  it,  and  thereafter  turn  it  over  to  counsel,  advis- 
ing the  Independent  Counsel  of  what  you  had  done.  It  seems  to  me 
that  that  is  something,  a  course  that  could  have  been  followed.  It 
wasn't  followed,  but  it  could  have  been.  Did  you  consider  that? 

Ms.  Sherburne.  No. 
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The  Chairman.  I  mean,  see,  that's  where  I  think  reasonable — 
well,  I'm  not  going  to  say  that.  That  is  another  perspective,  maybe 
you  did  not  consider.  Ms.  Sherburne,  you  at  least  considered  the 
question  of  the  fingerprints,  but  I  just  raise  that,  and  I  thank  my 
colleagues  for  their  indulgence. 

Mr.  Ben-Veniste.  My  pleasure,  Mr.  Chairman. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

With  respect  to  what  was  done  that  evening,  first  of  all,  did  you 
have  some  reason  to  believe  that  photocopying  the  documents 
would  remove  fingerprints  that  were  on  the  documents? 

Mr.  Kendall.  No. 

Mr.  Ben-Veniste.  Did  you  have  some  reason  to  believe  that  fin- 
gerprints which  are  already  on  a  document  will  remain  so  even 
though  you  attempt  to  remove  them? 

Mr.  Kendall.  Yes. 

Mr.  Ben-Veniste.  And  indeed,  we  have  had  the  testimony  of  a 
fingerprint  expert  here  before  this  Committee,  Mr.  Hupp,  I  believe, 
an  analyst  from  the  FBI  who  testified  that  with  respect  to  porous 
substances  such  as  paper,  that  other  than  actually  obliterating  the 
paper,  the  fingerprints  stay. 

So  I  suppose  if  this  issue  becomes  more  focused  and  it  becomes 
important,  we  will  hear  again  from  the  fingerprint  expert,  but  let 
me  go  to  the  observation  you  made,  Mr.  Kendall,  that  the  devil  is 
sometimes  in  the  superstructure  in  addition  to  the  details. 

When  we  look  at  the  billing  records  themselves  and  the  produc- 
tion of  billing  records,  albeit  at  a  point  sometime  subsequent  to  the 
first  request  for  those  records,  and  we  hear  the  terms  "obstruction 
of  justice"  bandied  about,  can  you  say  how  someone  was  obstructed 
by  the  production  of  evidence  which  we  have  now  seen  and  ana- 
lyzed, and  reanalyzed,  and  rereanalyzed? 

Mr.  Kendall.  I  cannot. 

Mr.  Ben-Veniste.  And  indeed,  the  distinction  which  was  made 
earlier  between  forensic  care,  if  someone  believes  a  crime  has  been 
committed,  such  as  murder  by  knife  in  the  O.J.  case,  and  the  O.J. 
missing  knife  had  somehow  turned  up  in  the  White  House,  to  use 
an  absurd  example — which  probably  will  be  picked  up  by  a  number 
of  people  who  write  about  the  conspiracies  of  Whitewater  and 
weave  the  O.J.  case  into  it — but  if  such  evidence  of  a  crime  is  dis- 
covered, then  one  would  appreciate  that  one  ought  not  to  touch  the 
instrumentality  of  the  commission  of  the  crime;  correct? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  Here  the  underlying  event  was  billing  records, 
not  murder,  billing  records;  is  that  so? 

Mr.  Kendall.  Sometimes  legal  billing  records  are  a  form  of  mur- 
der, at  least  the  clients  think  so.  But  I  take  your  point  and  I  agree 
with  it. 

Mr.  Ben-Veniste.  It  would  be  a  form  of  murder  to  have  to  pore 
over  them  as  we  have  all  done? 

Mr.  Kendall.  Very  true. 

Mr.  Ben-Veniste.  Or  to  try  to  glean  what  significance  the  billing 
records  of  11  years  ago  back  in  Arkansas  in  connection  with  the 
Rose  Law  Firm's  representation  of  this  subsequently  failed  S&L 
has  to  do  with  the  price  of  eggs. 
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Anyway,  at  the  point  that  you  made  the  determination,  you  were 
sensitive  to  not  being  criticized  for  somehow  shunting  the  material 
into  a  protected  corner  of  the  legal  system,  that  is  a  subpoena 
which  is  protected  by  Grand  Jury  secrecy  from  which  the  recipient 
of  the  material,  that  is  the  Independent  Counsel,  would  have  no 
choice  but  to  maintain  the  confidentiality  of  that  material? 

Mr.  Kendall.  Yes.  Part  of  the  quandary  was  there  were  legiti- 
mate demands  by  more  than  one  investigative  agency  for  the  same 
records. 

Mr.  Ben-Veniste.  So  rather  than  using  the  biblical  solution  of 
dividing  the  baby  in  half,  you  used  the  modern  technique  of  photo- 
copying the  baby? 

Mr.  Kendall.  That's  correct. 

Mr.  Ben-Veniste.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  I  want  to  thank 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  make  an  inquiry  of 
Counsel.  I'm  not  clear — and  I  put  it  to  both  Mr.  Ben-Veniste  and 
Mr.  Chertoff — if  these  materials  had  been  given  to  the  Independent 
Counsel  who  is  proceeding  with  an  inquiry  with  a  Grand  Jury, 
would  he  have  then  had  to  hold  them? 

Mr.  Chertoff.  No.  What  typically  would  have  happened  is  this. 
If  you  are  obliged  to  send  over  material  to  the  Grand  Jury,  as,  for 
example,  was  the  case  of  the  briefcase,  which  was  something  you 
couldn't  make  a  copy  of,  we  would  direct  the  subpoena  to  the  per- 
son who  originally  produced  the  document.  And  this  is  a  common 
thing  that's  done.  I  mean,  it  was  done  hundreds  of  times  during  the 
years  that  I  was  prosecutor,  and  what  would  happen  is  the  person 
would  go  to  the  Independent  Counsel  or  authorize  the  Independent 
Counsel  to  release  the  item  to  us  so  that  we  could  look  at  it  or  use 
it  or  get  a  copy. 

What  plainly  could  have  been  done  without  violating  any  rule  of 
Grand  Jury  would  be  to  have  the  person  who  had  the  documents 
notify  the  Independent  Counsel,  ask  the  Independent  Counsel 
themselves  either  to  authorize  copying  or  to  do  copying  so  that  a 
copy  would  be  returned. 

I  will  tell  you  that  in  cases  all  over  the  country  where  prosecu- 
tors pick  up  documents,  either  by  subpoena  or  by  search  warrant 
even,  the  person  who  provides  the  documents  is  always  entitled  to 
get  from  the  prosecutor  a  copy  of  what  they  produced.  It  could  have 
been  furnished  to  us,  so  that  there  was — the  mere  contact  with  the 
Independent  Counsel  about  these  documents  and  a  request  directed 
to  the  Independent  Counsel  to  make  sure  there  were  copies  made 
available  to  us,  would  not  in  any  way  have  been  blocked  by  the 
rule  of  Grand  Jury  secrecy. 

Mr.  Ben-Veniste.  Well,  I  may  have  a  slightly  different  take  on 
this.  Senator  Sarbanes,  than  my  friend,  Mr.  Chertoff,  has.  The 
briefcase  which  was  exhibited  here  and  provided  without  any  docu- 
mentation or  chain  of  custody  was  provided  because  the  Independ- 
ent Counsel  said  it  had  no  evidentiary  value.  These  records  which 
were  the  subject  of  a  subpoena  presumably  have  evidentiary  value. 
We  think  they  do.  We  have  no  reason  to  believe  the  Independent 
Counsel  would  not. 

Materials  which  are  obtained  under  Rule  (6)(e)  privacy,  indeed 
the  Independent  Counsel  has  taken  the  position  with  respect  to  re- 
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quests  that  we  have  made  jointly  in  our  Committee  that  it  will 
refuse  to  provide  information  to  us. 

A  specific  example  of  that  are  the  notes  of  the  interviews  of  the 
very  Secret  Service  employee  who  has  been  referred  to  in  connec- 
tion with  his  observations  on  the  night  of  Mr.  Foster's  suicide.  The 
Independent  Counsel  has  been  very  strict  in  guarding  the  preroga- 
tives of  his  office  and  Rule  (6)(e).  We  have  made  repeated  efforts 
to  obtain  various  information  from  the  Independent  Counsel's  of- 
fice, and  the  (6)(e)  confidentiality  requirement  is  the  answer  that 
we  have  received. 

Now  in  hindsight,  could  there  have  been  some  big  negotiation  to 
achieve  the  same  ends  as  were  ultimately  arrived  at,  that  is  that 
we  get  copies  of  the  material,  Independent  Counsel  gets  them.  If 
they  want  to  perform  tests  on  them,  they  can  do  so. 

The  only  thing  that  I  see  having  occurred  is  that  fingerprints 
may  have  been  added  rather  than  subtracted  from  the  documents. 
If  the  Independent  Counsel — and  we  don't  know  this — goes  through 
the  forensic  process  of  obtaining  latent  fingerprints  from  the  docu- 
ments, and  people  who  handled  them  on  the  evening  of  the  4th  left 
fingerprints,  then  those  prints  will  be  found  and  will  be  discounted 
presumably  in  terms  of  any  evaluation  of  who  had  the  document. 

The  point  that  I  think  was  made  is  a  question  of  material  being 
turned  over,  albeit  late,  what  effect  has  this  had  on  anybody  in 
terms  of  obstructing  any  investigation.  As  far  as  we  can  see,  it  has 
helped  our  investigation.  We  have  received  the  material,  we  have 
reviewed  it,  we  have  analyzed  it,  and  we  will  all  come  to  our  con- 
clusions about  its  importance. 

The  Chairman.  I  want  to  thank  Ms.  Sherburne  and  Mr.  Kendall 
for  their  patience  and  for  their  testimony  today.  I  think  it  was  very 
straightforward,  I  want  to  tell  you.  And  again,  Ms.  Sherburne,  we 
may  have  certain  differences  as  it  relates  to  the  manner  in  which 
things  are  produced.  Let  me  say  this  to  you  in  order  to  be  fair  to 
you — and  I  do  not  expect  you  to  reply,  if  you  want,  that's  fine — and 
it  is  not  meant  to  be  challenging,  it  is  meant  to  say  that  you  rep- 
resent a  client,  there  are  constraints  that  an  attorney  has  reason- 
ably placed  upon  him  or  her  as  a  result  of  that  representation  by 
a  client. 

So  again,  I  wish  that  we  could  have  found  a  better  way,  better 
methodology  of  moving  this  forward.  But  I  want  to  assure  you  of 
one  thing,  and  I  take  your  statement  that  you  have  attempted  to 
comply,  that  you  personally  have  made  every  effort  to  get  us  docu- 
ments, to  get  us  information,  et  cetera,  you  have  made  your  own 
individual  best  effort,  I  accept  it. 

But  I  want  you  also  to  know  that  it  has  never  been  the  intention 
of  this  Committee  or  anyone  that  I  am  aware  of  to  slow  this  proc- 
ess down.  That  has  just  not  been  the  case,  so  I  want  you  to  know 
that.  And  if  we  can  help  and  work  together  to  facilitate,  whether 
it  is  the  production  of  documents,  or  whether  it  is  a  resolve  of  dis- 
putes that  we  did 

And  I  want  to  commend  the  Ranking  Member  and  Minority 
Counsel  for  working  out  a  methodology  that  we  could  get  as  much 
done  today  as  we  did,  instead  of  raising  an  issue,  or  possibly  rais- 
ing an  issue  that  wouldn't  serve  getting  us  more  facts.  We  may 
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come  down  to  that  at  a  later  time,  but  that  would  have  just  slowed 
the  process  down. 

So  I  want  to  commend  the  Minority  and  I  want  to  tell  you  that 
we  look  forward  to  working  with  you,  really.  And  you  know,  just 
like  you  can't  be  held  responsible  for  everything  that  Mr.  X,  Y,  or 
Z  says  in  the  Administration,  et  cetera,  we  all  have  those  kinds  of 
constraints  and  those  kinds  of  things  that  we  have  to  deal  with  in 
the  real  world,  and  this  is  the  real  world. 

So  I  share  that  with  you,  and  thank  you  for  your  participation. 

We're  going  to  adjourn  until  2:45  p.m. 

[Whereupon,  at  2:03  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:45  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  I'm  going  to  ask  our  witnesses,  for  purposes  of 
the  oath,  if  they  would  stand. 

[Whereupon,  Capricia  P.  Marshall,  Special  Assistant  to  the  First 
Lady,  Gary  J.  Walters,  Chief  Usher,  The  White  House,  and  Dennis 
W.  Freemyer,  First  Assistant  Usher,  The  White  House;  were  called 
as  witnesses  and,  having  first  been  duly  sworn,  were  examined  and 
testified  as  follows:] 

I  want  to  start  by  saying  we  thank  the  witnesses  for  coming  in, 
and  if  there  are  any  statements  that  you  would  like  to  make  at  this 
time,  we  would  be  very  pleased  to  receive  them. 

Ms.  Marshall. 

SWORN  TESTIMONY  OF  CAPRICIA  P.  MARSHALL 
SPECIAL  ASSISTANT  TO  THE  FIRST  LADY 

Ms.  Marshall.  No,  I  have  no  statement. 
The  Chairman.  Mr.  Walters. 

SWORN  TESTIMONY  OF  GARY  J.  WALTERS 
CHIEF  USHER,  THE  WHITE  HOUSE 

Mr.  Walters.  Yes,  sir.  I  have  a  brief  statement. 

The  Chairman.  Wonderful.  We'd  be  happy  to  receive  it. 

Mr.  Walters.  Mr.  Chairman,  today  is  a  very  difficult  and  un- 
comfortable day  for  me  personally  as  well  as  the  current  and 
former  members  of  the  Executive  ResidenceAVhite  House  staff  who 
serve  the  Presidency.  As  a  Federal  employee  with  25  years  of 
White  House  service,  20  years  in  the  Usher's  Office  and  the  last 
10  as  the  Chief  Usher,  I  have  as  one  of  my  primary  duties  the  pri- 
vacy of  the  First  Family.  They  live  in  a  fishbowl,  as  everyone 
knows,  and  our  office  attempts  to  preserve  the  small  amount  of  pri- 
vacy they  still  have  remaining. 

Therefore,  it  is  very  unusual  and  troublesome  for  me  to  be  thrust 
forward  to  speak  of  the  private  area  of  the  White  House  that  is  the 
home  of  our  President  and  his  family.  The  residence  staff  works  in 
anonymity  to  serve  the  Presidency  to  the  best  of  our  ability  while 
striving  to  maintain  the  confidentiality  of  the  First  Family  and 
their  guests. 

That  having  been  said,  Mr.  Chairman,  I  will  to  the  best  of  my 
ability  answer  the  questions  of  the  Committee  fully  and  completely. 
I  would  respectfully  request  that  the  Committee  consider  the  right 
of  privacy  of  the  First  Family  in  the  personal  area  of  the  Executive 
Residence  and  not  release  publicly  the  contents  of  the  logs  that 
identify  those  guests  invited  by  the  First  Family  into  the  private 
areas  that  compromise  their — excuse  me,  comprise  their  home.  It 
is  my  personal  belief  that  this  would  be  an  intrusion  into  the  lives 
of  our  President,  their  spouses,  and  their  children  that  will  have 
enormous  effects  on  past,  current,  and  future  first  families. 

Thank  you,  sir. 

The  Chairman.  Thank  you,  Mr.  Walters. 

Mr.  Freemyer. 

SWORN  TESTIMONY  OF  DENNIS  W.  FREEMYER 
FIRST  ASSISTANT  USHER,  THE  WHITE  HOUSE 

Mr.  Freemyer.  No,  sir,  I  do  not. 
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The  Chairman.  Let  me  suggest  that  you  pull  up  that  micro- 
phone. Before  I  turn  to  Ms.  Fisher,  let  us  understand  something. 
First,  we  are  appreciative  of  your  cooperation,  not  only  in  being 
here,  but  also  in  terms  of  the  depositions  and  your  total  coopera- 
tion. Second,  this  is  an  attempt  to  get  the  facts.  We're  not  going 
to  ask  you  to  make  any  assumptions.  We're  attempting  to  narrow 
down  and  ascertain  who  may  have  had  access,  who  did  have  access, 
and  how  the  documents  came  to  be  where  they  were  found.  So  it's 
nothing  more  than  that  and  certainly  as  a  result  of  your  various 
positions  and  duties,  that's  why  you  find  yourself  here,  not  because 
of  any  conduct  that  we  suspect,  or  surmise,  or  don't  surmise,  that 
you  may  have  been  engaged  in,  certainly  no  activity  that  would  re- 
flect improperly  upon  you,  your  positions,  or  your  work  in  the 
White  House,  so  I  want  you  to  know  that.  This  is  not  an  adversar- 
ial situation,  and  I  want  you  to  feel  comfortable  with  that. 

We're  going  to  try  to  do  this  as  quickly  as  we  possibly  can.  At 
any  time  you  feel  you  need  a  break,  don't  hesitate,  let  us  know  and 
we'll  break.  I  want  to  put  you  at  ease. 

Ms.  Fisher. 

Ms.  Fisher.  Good  afternoon.  Ms.  Marshall,  what  is  your  current 
position  at  the  White  House? 

Ms.  Marshall.  I  work  for  Mrs.  Clinton  as  her  Personal  Assist- 
ant. 

Ms.  Fisher.  How  long  have  you  held  that  position? 

Ms.  Marshall.  Since  January  1993. 

Ms.  Fisher.  Prior  to  that  time,  were  you  working  on  the  1992 
Presidential  Campaign? 

Ms.  Marshall.  Yes,  I  was. 

Ms.  Fisher.  Am  I  correct  that  you're  an  attorney  as  well? 

Ms.  Marshall.  Well,  I  graduated  from  law  school,  yes. 

Ms.  Fisher.  What  are  your  duties  as  Special  Assistant  to  the 
First  Lady? 

Ms.  Marshall.  I  have  a  variety  of  duties.  I  primarily  follow  Mrs. 
Clinton  from  morning  until  evening.  I  bring  her  to  various  meet- 
ings. I  make  sure  that  people  attend  certain  meetings.  In  addition, 
I  may  substitute  for  certain  staff  members  if  we're  going  on  a  trip 
and  a  staff  member  is  unable  to  accompany  Mrs.  Clinton  on  a  trip. 
I  will  substitute  for  the  Logistics  Trip  Director  or  possibly  another 
person  on  that  trip.  On  trips  of  long  duration,  I  will  accompany 
Mrs.  Clinton  and  assist  her  with  any  sort  of  staff  duties  that  she 
may  need. 

Ms.  Fisher.  I  think  you  testified  at  your  deposition  that  you  are 
basically  a  shadow  of  the  First  Lady;  is  that  correct? 

Ms.  Marshall.  Yes,  I  basically  am.  In  addition  to  that,  I  also 
help  with  follow-up  after  trips — and  certain  gifts  and  correspond- 
ence and  things  like  that. 

Ms.  Fisher.  Mr.  Walters,  I  believe  you  said  that  you've  been  the 
Chief  Usher  for  the  last  10  years? 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  Could  you  give  us  a  little  idea  of  what  your  duties 
and  responsibilities  are  as  Chief  Usher. 

Mr.  Walters.  Chief  Usher  of  the  White  House  has  a  staff  of  88 
persons  who  take  care  of  the  Executive  Residence  in  its  three  pri- 
mary duties;  first,  as  the  home  of  the  President  and  his  family;  sec- 
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ond,  as  the  office  and  a  site  for  official  and  ceremonial  events  of 
the  Presidency;  and  third,  as  a  museum  that's  open  to  the  public 
throughout  the  year. 

Ms.  Fisher.  Mr.  Freemyer,  what  is  your  present  position  at  the 
White  House? 

Mr.  Freemyer.  I'm  an  Assistant  Usher. 

Ms.  Fisher.  How  long  have  you  held  that  position? 

Mr.  Freemyer.  Since  January  1986. 

Ms.  Fisher.  Can  you  give  us  an  idea  of  what  your  duties  and  re- 
sponsibilities are? 

Mr.  Freemyer.  I  am  the  First  Assistant  to  Mr.  Walters.  I  am 
also  responsible  for  the  maintenance  and  upkeep  of  the  residence 
and  supervise  those  members  of  our  staff  that  participate  in  that. 
I  also  have  project  management  responsibilities  for  ongoing  design 
efforts  and  construction  projects,  major  construction  projects. 

Ms.  Fisher.  Do  you  have  architecture  in  your  background? 

Mr.  Freemyer.  Yes,  I  do.  I  have  a  degree  in  architecture. 

Ms.  Fisher.  Mr.  Walters,  am  I  correct  that  the  First  Family's 
private  quarters  are  located  on  the  second  and  third  floor  of  the 
White  House  residence? 

Mr.  Walters.  Their  private  quarters,  that's  correct. 

Ms.  Fisher.  I  would  like  to  ask  for  a  blueprint  of  the  third  floor 
of  the  residence  be  put  up  on  the  Elmo.  I  believe  you  might  have 
one  in  your  packet  there. 

Mr.  Freemyer,  I  would  like  to  ask  you,  what  are  the  possible 
ways  in  which  one  could  gain  access  to  the  third  floor  of  the  White 
House  residence? 

Mr.  Freemyer.  There  is  a  stairwell  that  runs  from  the  basement 
all  the  way  up  to  the  third  floor.  There  is  also  two  elevators  that 
essentially  run  from  the  same  place,  from  the  basement  to  the 
third  floor.  The  other  possibility  would  be  from  outside;  that  would 
require  accessing  the  roof. 

Ms.  Fisher.  If  someone  is  admitted  to  the  second  floor  of  the  res- 
idence, then  they  could  take  either  the  elevator  or  the  stairs  up  to 
the  third  floor? 

Mr.  Freemyer.  There  would  be  a  total  of  two  stairs  that  would 
connect  the  second  floor  to  the  third  floor  as  well  as  two  elevators. 

Ms.  Fisher.  Mr.  Walters,  the  Secret  Service  keeps  a  log  of  en- 
tries into  the  second  and  third  floor  of  the  residence;  correct? 

Mr.  Walters.  To  the  best  of  my  knowledge,  yes,  it  does. 

Ms.  Fisher.  Your  office  also  keeps  an  informal  log 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  — of  entries?  And  do  I  understand  it  correctly  that 
there  are  basically  three  categories  of  individuals  who  have  unre- 
stricted access  to  the  White  House  residence  meaning  they  don't 
have  to  log  in  when  they  enter? 

Mr.  Walters.  Well,  they  don't  actually  log  in.  They  are  logged 
in  by  the  individuals  who  see  them  and  interact  with  them. 

Ms.  Fisher.  Who  are  those  individuals? 

Mr.  Walters.  Well,  certainly  the  First  Family,  their  guests  and 
there  are  a  limited  number  of  staff"  to  the  President  and  the  First 
Lady  who  have  access  to  those  areas. 

Ms.  Fisher.  The  overnight  guests  at  the  White  House  residence, 
they  are  put  on  the  Secret  Service  log;  is  that  correct? 
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Mr.  Walters.  To  the  best  of  my  knowledge,  yes,  and  they  are 
also  issued  a  pass. 

Ms.  Fisher.  Mr.  Freemyer,  I  would  like  to  direct  your  attention 
again  to  the  blueprint  that  is  on  the  Elmo  and  ask  you  to  look  at 
the  southwest  corner  to  the  room  that's  marked  319A? 

Mr.  Freemyer.  Yes,  ma'am. 

Ms.  Fisher.  Am  I  correct  that  that  is  the  room  that  is  commonly 
referred  to  as  the  Book  Room? 

Mr.  Freemyer.  Yes,  it  is. 

Ms.  Fisher.  And  could  you  describe  the  possible  entrances  into 
this  room? 

Mr.  Freemyer.  There  is  an  entrance  from  a  hallway  directly  to 
the  north.  There  is  also  an  entrance  from  what  is  marked  on  this 
drawing  as  the  corridor  directly  to  the  east. 

Ms.  Fisher.  There's  a  door  in  between  the  Main  Hallway  and  the 
Book  Room.  Is  that  an  automatic  closing  door,  or  is  that  a  door  that 
generally  stands  open? 

Mr.  Freemyer.  Most  of  the  time,  that  door  is  closed.  I  believe  it 
does  have  a  closer  on  it,  but  I'm  not  certain  of  that. 

Ms.  Fisher.  Mr.  Walters,  do  you  know  if  there's  an  automatic 
closing  on  that  door? 

Mr.  Walters.  Yes.  If  I  could,  the  diagram  that  I'm  looking  at  has 
a  partial  coloration  on  half  of  the  room  319A,  not  the  entire  room. 
There  are  actually  two  doors  from  that  center  corridor  that  open 
into  that  room.  Both  have  automatic  closers  on  them  from  the 
central  corridor  but  one  of  those  doors  is  commonly  blocked  by  ma- 
terial, file  cabinets.  Various  items  have  been  in  front  of  that  door. 
It's  the  southernmost  door  of  those  two  that  is  the  accessible  door 
but  as  you  indicated,  they  both  have  automatic  closers  on  them. 

Senator  Sarbanes.  Which  is  the  front  of  the  White  House  on  this 
diagram? 

Mr.  Walters.  Sir,  the  north  side  of  the  White  House  as  I  am 
looking  at  these  is  at  the  bottom  of  this  floor  plan.  The  room  that 
is  marked  "Sun  Room"  is  at  the  south  of  the  building. 

Senator  Sarbanes.  All  right.  Thank  you. 

Ms.  Fisher.  Mr.  Walters,  the  room  that's  marked  323,  could  you 
describe  what  that  room  is? 

Mr.  Walters.  That  room  is  currently  Mrs.  Clinton's  office. 

Ms.  Fisher.  Am  I  correct  that  prior  to  the  time  when  Mrs.  Clin- 
ton started  using  that  as  her  office,  Ms.  Huber  on  occasion  used 
that  as  her  office? 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  Ms.  Marshall,  I'd  like  to  direct  your  attention  to  July 
and  August  1995.  Did  you  work  in  the  Book  Room  at  that  time? 

Ms.  Marshall.  Yes,  I  did. 

Ms.  Fisher.  Did  you  consider  yourself  the  primary  user  of  that 
room? 

Ms.  Marshall.  I  was  the  person  mainly  in  that  room,  yes. 

Ms.  Fisher.  And  that  room  is  kitty-corner  to  what  has  just  been 
described  as  the  First  Lady's  office;  is  that  correct? 

Ms.  Marshall.  Yes,  it  is. 

Ms.  Fisher.  The  entrances  to  those  two  rooms  are  about  8  feet 
apart;  is  that  correct? 

Ms.  Marshall.  I'm  not  very  good  at 
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Ms.  Fisher.  Approximately? 

Ms.  Marshall.  I  guess  approximately. 

Ms.  Fisher.  During  the  period  of  time,  July  and  August  of  1995, 
when  you  were  the  primary  user  of  the  Book  Room,  was  that  dur- 
ing the  time  that  Mrs.  Clinton  was  working  on  her  book  in  the 
room  that's  been  marked  323? 

Ms.  Marshall.  Well,  I  am  the  person  who  uses  the  room  most 
often  all  the  time.  So  it's  not  just  during  that  specific  time  that  I 
was  a  primary  user.  But  when  Mrs.  Clinton  was  up  there  writing 
her  book,  there  was — most  of  the  occasions  I  was  up  there  as  well. 

Ms.  Fisher.  Was  she  up  there  on  a  regular  basis  during  July  and 
August  of  1995? 

Ms.  Marshall.  I  don't  know  what  a  regular  basis  really  is,  but 
she  was  up  there  on  occasion  during  certain  points  and  more  often 
than  others. 

Ms.  Fisher.  Do  you  have  a  specific  recollection  during  this  period 
of  time  about  how  often  she  would  be  using  the  office? 

Ms.  Marshall.  No,  I  don't  have  a  specific  recollection  as  to  how 
often. 

Ms.  Fisher.  Could  you  describe  for  us  generally  the  layout  of  the 
Book  Room? 

Ms.  Marshall.  What  the  room  looks  like? 

Ms.  Fisher.  Yes. 

Ms.  Marshall.  Do  you  want  me  to  refer  to  the  diagram  that  is 
part  of  this  packet  as  well? 

Ms.  Fisher.  There  is  a  diagram.  If  I  could  ask  that  it  be  put  on 
the  Elmo,  and  it's  a  diagram  that  was  prepared  by  staff  from  the 
depositions  we  have  taken  and  the  different  drawings  that  people 
have  made.  If  there's  any  corrections  that  you  have 

Ms.  Marshall.  I  have  my  diagram  that  I  drew  as  well  that  is 
part  of  this  packet. 

Ms.  Fisher.  We  tried  to  make  a  clearer  composite  of  your  dia- 
gram. 

Ms.  Marshall.  Well,  it  is  not  the  way  that  I  would  have  drawn 
it  because  the  table,  for  instance,  doesn't  sit  in  the  middle  of  the 
room.  It's  closer  to  the  bookshelves  that  are  on  the  west  wall. 

The  Chairman.  It  appears  that  the  table  is  not  centered  in  the 
room,  but  it  is  a  little  closer  to  the  bookshelves? 

Ms.  Marshall.  It  is  actually  just  flush  against  the  bookshelves. 
It  is  just  against  them. 

The  Chairman.  Oh,  really?  OK.  We'll  note  that  your  observation 
is  at  the  time  that  you  have  spent  and  obviously  you  spend  a  great 
deal  of  time  there,  that  the  table  is  closer— you  say  it's  flush;  right? 

Ms.  Marshall.  Yes,  sir. 

Senator  Sarbanes.  Which  bookshelves  are  you  talking  about? 

Ms.  Marshall.  The  west  wall. 

The  Chairman.  It  says  "bookshelves"  on  the  bottom? 

Ms.  Marshall.  And  there's  a  little  telephone  area  there. 

The  Chairman.  Yes. 

Ms.  Marshall.  If  I  could,  can  I  refer  off  of  mine  because  this  one 
just  seems  kind  of  odd  to  me. 

Ms.  Fisher.  Can  we  put  her  diagram  up  on  the  Elmo,  please. 

The  Chairman.  I  tell  you,  it  looks  like  something  I  would  draw. 

[Laughter.] 
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Ms.  Marshall.  I  did  not  go  to  architecture  or  drawing  school,  so 
this  is  to  the  best  of  my  abiUty. 

Senator  Sarbanes.  I  am  prepared  to  assume  that  you  drew  this 
diagram. 

Ms.  Marshall.  I  did  draw  this  diagram. 

Mr.  Ben-Veniste.  Looks  Hke  a  lawyer's  diagram. 

Ms.  Fisher.  Can  you  describe  basically  what's  in  the  room? 

Ms.  Marshall.  Yes.  Basically  what  is  in  the  room,  if  we  start  on 
the  west  wall,  there  are  bookshelves.  And  this  is  during  the  time 
period  of  July,  August  1995. 

Ms.  Fisher.  Yes,  that's  correct. 

Ms.  Marshall.  I  put  in  the  things  that  seemed  to,  in  my  recol- 
lection, be  in  the  room  at  that  time.  There  are  bookshelves  on  the 
west  wall  and  those  are  filled  with  various  picture  books,  history 
books,  and  some  larger  books;  and  next  to  it,  to  the  right  of  it,  is 
a  freestanding  sort  of  connected  table,  and  on  top  of  that  is  a  tj^je- 
writer.  A  typewriter  has  been  there  most  of  the  time.  The  tele- 
phone sits  on  there.  There  was  sort  of  a  Christmas  candle  that  has 
been  there  for  a  long  period  of  time. 

And  as  we  go  around  the  room,  there's  an  entrance  way  into  the 
Linen  Room  where  most  of  the  linens  are  kept  for  both  public  and 
private  functions,  also  some  steaming  and  ironing  goes  on  in  that 
room.  Then  on  the  south  side  of  the  room  are  some  more  book- 
shelves and  those  again  are  stacked  with  various  books,  and  the 
bottom  part  of  the  shelf  there  was  some  cassette  tapes  and  a  bro- 
ken cassette  holder,  little  black  box  cassette  holder  that  was  broken 
for  some  time,  and  underneath  it  there  was  a  box  filled  with  books 
and  various  other  items. 

Next  to  that  was  a  cart,  a  rolling  cart  that  has  Chelsea's  old  com- 
puter on  it,  and  on  the  bottom  shelf  there  was  that  old  printout 
computer  paper  with  the  holes  on  the  side.  Next  to  that  is  the  en- 
trance to  the  Exercise  Room.  You  have  to  sort  of  go  through  two 
corridors  to  actually  get  to  the  actual  exercise  area. 

Then  on  the  east  wall  is  another  bookshelf  and  again,  it  has  a 
variety  of  books,  history  books,  and  I  think  that  there  are  psychol- 
ogy books  on  those  shelves.  And  underneath  there,  there's  some 
more  boxes — not  underneath,  but  against  those  shelves  there's 
some  more  boxes.  There  was  a  box  there  and  a  lamp,  one  of  those 
lamps  where  the  light  goes  upward. 

Ms.  Fisher.  OK. 

Ms.  Marshall.  Then  you  reach  the  entrance  into  the  Main  Hall- 
way. That's  the  one  door  that  Gary  was  referring  to. 

Ms.  Fisher.  Is  there  an  automatic  closer  on  that  door  or  does 
that  door  generally  stand  open? 

Ms.  Marshall.  Sometimes  we  prop  it  open  with  one  of  those  lit- 
tle wooden  wedge  things,  but  if  you  didn't,  it  would  close. 

Ms.  Fisher.  Besides  yourself,  during  the  period  of  July  and  Au- 
gust 1995,  who  else  used  the  Book  Room  on  a  regular  basis? 

Ms.  Marshall.  Who  used  the  Book  Room  on  a  regular  basis? 

Ms.  Fisher.  Yes. 

Ms.  Marshall.  People  just  pass  through.  It  is  more  like  a  pas- 
sageway. People  would  walk  through  from  the  hallway  that  leads 
to  the  secondary  elevator  out  to  the  Main  Hallway  or  into  the  Exer- 
cise Room  or  into  the  Linen  Room.  It's  more  used  as  a  passageway. 
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Ms.  Fisher.  So  basically,  for  example,  there  would  be  construc- 
tion workers  that  would  pass  through  the  room? 

Ms.  Marshall.  Oh,  yes. 

Ms.  Fisher.  And  the  residence  staff? 

Ms.  Marshall.  Yes. 

Ms.  Fisher.  And  possibly  house  guests  and  the  First  Family? 

Ms.  Marshall.  House  guests,  friends  of  house  guests,  family, 
friends  of  family. 

Ms.  Fisher.  Other  than  passing  through  the  Book  Room,  was 
anyone  else  working  there  on  a  regular  basis  or  have  a  reason  to 
be  there  on  a  regular  basis? 

Ms.  Marshall.  Not  that  I  can  recall,  no. 

Ms.  Fisher.  I'd  like  to  ask  you,  Mr.  Freemyer,  a  couple  questions 
about  the  construction  workers  and  the  outside  contractors  that 
were  there  in  the  summer  of  1995.  There  was  some  construction 
work  going  on  in  the  residence  at  that  period  of  time,  wasn't  there? 

Mr.  Freemyer.  Yes,  there  was. 

Ms.  Fisher.  The  construction  workers  or  the  outside  contractors 
who  were  working  in  the  residence,  these  individuals  had  to  check 
in  with  your  staff  before  entering  the  residence;  correct? 

Mr.  Freemyer.  They  would  check  with  the  National  Park  Service 
initially  who  administers  the  major  construction  projects.  They,  in 
turn,  would  check  with  us  and  request  admission  into  certain  areas 
to  accomplish  work. 

Ms.  Fisher.  Those  individuals  would  be  escorted  by  Secret  Serv- 
ice Officers 

Mr.  Freemyer.  That's  correct. 

Ms.  Fisher.  — into  the  residence? 

Mr.  Freemyer.  Yes. 

Ms.  Fisher.  Your  staff  is  responsible  for  ensuring  that  these  out- 
side contractors  and  construction  workers  do  not  touch  or  disturb 
materials  in  the  residence;  is  that  correct? 

Mr.  Freemyer.  Our  staff  aids  in  that.  The  Secret  Service  really 
provides  the  escorting  service  and  they  have  a  responsibility,  cer- 
tainly, to  keep  an  eye  on  the  construction  workers.  Our  staff  does 
very  little  of  the  actual  escorting. 

Ms.  Fisher.  Your  staff  would  give  these  workers  an  orientation 
talk,  I  believe  you  described  that  in  your  deposition,  and  tell  them 
things  about  such  as  confidentiality  concerns  for  the  First  Family's 
privacy? 

Mr.  Freemyer.  That's  correct. 

Ms.  Fisher.  And  that  would  include  telling  them  not  to  remove 
documents  or  to  pick-up  documents  or  to  move  documents  from  one 
place  to  another? 

Mr.  Freemyer.  Every  construction  project  we  do  an  orientation 
speech,  if  you  will,  and  the  idea  is  to  sensitize  the  worker  to  the 
historic  aspect  of  where  they're  working,  ask  them  to  be  sensitive 
to  the  First  Family,  that  they  live  there,  that  it's  their  home,  to  ask 
them  to  use  common  sense  in  terms  of  the  language  they  might 
use,  the  way  they  conduct  themselves,  and  certainly  to  not  look  at 
anything  beyond  what  they  need  to  accomplish  their  work. 

Ms.  Fisher.  And  not  to  move  any  documents  from  one  place  to 
another? 

Mr.  Freemyer.  That's  correct. 
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Ms.  Fisher.  They  must  get  authorization  to  move  anything? 

Mr.  Freemyer.  They're  not  allowed  to  move  anything. 

Ms.  Fisher.  Even  a  magazine,  for  example? 

Mr.  Freemyer.  Even  a  magazine. 

Ms.  Fisher.  In  addition,  they  couldn't  bring  anj^hing  like  a  pile 
of  documents  into  the  residence;  is  that  correct? 

Mr.  Freemyer.  That's  correct. 

Ms.  Fisher.  In  fact,  I  believe  you  testified  at  your  deposition  that 
violation  of  this  would  be  cause  for  removal? 

Mr.  Freemyer.  If  somebody  did  something  that  was  that  serious, 
yes,  absolutely. 

Ms.  Fisher.  Now,  Mr.  Walters,  you  oversee  the  White  House  res- 
idence staff;  is  that  correct? 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  And  do  you  give  the  White  House  residence  staff  a 
similar  orientation  talk  about  confidentiality  concerns  and  moving 
materials  around  in  the  White  House  residence? 

Mr.  Walters.  That's  correct.  I  do  that  specifically  before  we  hire 
anybody. 

Ms.  Fisher.  Am  I  correct  that  moving  documents  around  in  the 
residence  without  specific  direction  would  be  cause  for  dismissal? 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  That  would  include  placing  a  document  somewhere 
or  moving  it  from  one  place  to  another. 

Mr.  Walters.  Unless  they  were  directed  to  do  so,  yes. 

Ms.  Fisher.  Mr.  Walters,  I  believe  that  you  testified  at  your  dep- 
osition that  it  would  be  highly  unlikely  that  the  residence  staff 
would  place  records  or  documents  into  the  Book  Room  without  spe- 
cific direction;  is  that  correct? 

Mr.  Walters.  That's  correct. 

Ms.  Fisher.  Mr.  Freemyer,  would  you  also  say  it  would  be  highly 
unlikely  for  the  outside  contractors  or  construction  workers  to  place 
documents  somewhere  in  the  residence? 

Mr.  Freemyer.  That's  correct. 

Ms.  Fisher.  I  would  like  to  direct  your  attention  to  these  Rose 
Law  Firm  billing  records.  And  specifically,  Ms.  Marshall,  do  you  re- 
call seeing  these  records  prior  to  January  1996,  these  records? 

Ms.  Marshall.  No,  I  do  not. 

Ms.  Fisher.  Did  you  put  these  records  into  the  Book  Room? 

Ms.  Marshall.  No,  I  did  not. 

Ms.  Fisher.  Did  you  move  them  around  the  Book  Room? 

Ms.  Marshall.  I  haven't  ever  seen  them  before. 

Ms.  Fisher.  Mr.  Walters,  prior  to  January  1996,  did  you  ever  see 
these  Rose  Law  Firm  billing  records  in  the  White  House  residence? 

Mr.  Walters.  No,  I  did  not. 

Ms.  Fisher.  Did  you  put  these  documents  into  the  Book  Room? 

Mr.  Walters.  No,  I  did  not. 

Ms.  Fisher.  Mr.  Freemyer,  prior  to  January  1996,  did  you  ever 
see  these  Rose  Law  Firm  billing  records? 

Mr.  Freemyer.  No,  I  did  not,  but  I  believe  it  was  actually  Feb- 
ruary. 

Ms.  Fisher.  February  1996  when  you  saw  them? 

Mr.  Freemyer.  Yes,  just  this  week. 
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Ms.  Fisher.  But  you  did  not  put  these  documents  into  the  Book 
Room,  did  you? 

Mr.  Freemyer.  No,  I  did  not. 

Mr.  Chertoff.  Ms.  Marshall,  the  Exercise  Room  leads  off  the 
Book  Room;  right? 

Ms.  Marshall.  Yes,  it  does. 

Mr.  Chertoff.  Who  uses  the  Exercise  Room? 

Ms.  Marshall.  A  variety  of  people  use  the  Exercise  Room.  House 
guests  when  they  spend  the  night  and  sometimes  when  they  have 
friends  in,  they'll  use  the  Exercise  Room 

Mr.  Chertoff.  Let  me  stop  you.  When  you  say  when  they  have 
friends,  you  mean  when  the  house  guests  have  friends  in? 

Ms.  Marshall.  Yes,  sir. 

Mr.  Chertoff.  Or  when  the  Clintons  have  friends  in? 

Ms.  Marshall.  Well,  both.  When  the  house  guests'  friends  are 
over  and  when  the  Clintons'  friends  are  in,  they  will  use  the  Exer- 
cise Room.  The  Exercise  Room  is  pretty  much  available  to  just 
about  anyone  who  wants  to  use  it. 

Mr.  Chertoff.  Well,  no,  you  don't  really  want  to  say  that.  That's 
not  available  to  tourists. 

Ms.  Marshall.  House  guests  who  are  in  the  room,  friends  of 
house  guests,  family  members,  friends  of  family  members. 

Mr.  Chertoff.  When  you  say  "family  members,"  you  mean  Clin- 
ton family  members? 

Ms.  Marshall.  Yes,  sir. 

Mr.  Chertoff.  So  these  would  be  people  who  are  in  the  area  at 
the  specific  invitation  of  the  Clintons? 

Ms.  Marshall.  Who  are  on  the  third  and  second  floor,  yes. 

Mr.  Chertoff.  But  in  terms  of  the  use  of  the  Exercise  Room,  the 
people  who  would  be  using  the  Exercise  Room  are  people  who  are 
guests  or  friends  who  are  invited  in  by  the  Clintons? 

Ms.  Marshall.  Yes. 

Mr.  Chertoff.  It's  not  something,  for  example,  that  people  who 
are  working  on  the  staff  go  up  and  use  the  Exercise  Room  there? 

Ms.  Marshall.  There  have  been  staff  members  who  have  used 
the  Exercise  Room. 

Mr.  Chertoff.  At  the  invitation  of  the  Clintons  or  do  they  come 
and  go  as  they  please  in  the  Exercise  Room? 

Ms.  Marshall.  They  have  asked  on  occasion  if  they  can  use  it, 
but  not  on  the  specific  occasion  that  they  do  use  it. 

Mr.  Chertoff.  It's  always  whoever  goes  in  and  out  is  someone — 
I  mean,  this  is  the  personal  area  in  which  the  Clintons  live;  right? 

Ms.  Marshall.  The  second  and  third  floor. 

Mr.  Chertoff.  Right? 

Ms.  Marshall.  Yes,  that  is  the  personal  residence  of  the  First 
Family. 

Mr.  Chertoff.  This  is  the  Exercise  Room  that  is  available  to  the 
Clintons  if  they  want  to  use  it? 

Ms.  Marshall.  Yes,  it  is. 

Mr.  Chertoff.  It  is  not  the  White  House  gym,  which  is  a  dif- 
ferent type,  in  a  different  location,  for  the  use  of  the  general  staff 
at  the  White  House? 

Ms.  Marshall.  It  is  not  the  White  House  gym,  no. 
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Mr.  Chertoff.  I  would  like  to  ask  Mr.  Freemyer — I'm  sorry,  Mr. 
Walters,  I  would  like  to  put  up  Deposition  Exhibit  1  from  Huber. 
Do  you  have  that  in  front  of  you? 

Mr.  Walters.  I  do,  sir. 

Mr.  Chertoff.  You  were  shown  this  in  your  deposition.  Do  you 
remember  that? 

Mr.  Walters.  I  don't  believe  I  was,  sir. 

Mr.  Chertoff.  I'm  sorry,  I've  got  the  wrong  one.  I  meant  to  show 
you  the  original  sketch  we  put  up,  which  was  the  one  that  the  staff 
put  together.  I  don't  know  if  we  have  a  number  for  it.  OK,  you  have 
this  one  in  front  of  you? 

Mr.  Walters.  Yes,  sir.  This  document  is  one  that's  been  changed 
from  the  one  that  I  saw  in  the  deposition. 

Mr.  Chertoff.  What  is  the  difference? 

Mr.  Walters.  The  dimensions  of  the  room  have  been  changed, 
and  some  of  the  changes  that  I  made  to  that  drawing  are  also 
made  on  here,  giving  a  directional  compass,  if  you  will,  north,  east, 
south,  and  west. 

Mr.  Chertoff.  So  you  were  shown  an  earlier  draft  of  this  chart 
and  you  made  some  suggestions  about  changes  and  this  incor- 
porates your  suggestions  about  changes? 

Mr.  Walters.  That's  correct. 

Mr.  Chertoff.  To  be  quite  clear,  so  we  are  going  to  eliminate 
again  people  who  might  have  put  or  moved  records  there.  Ms.  Mar- 
shall, you  did  not  take  billing  records  and  put  them  on  the  table 
in  the  Book  Room,  did  you? 

Ms.  Marshall.  No,  I  did  not. 

Mr.  Chertoff.  Mr.  Walters,  you  didn't  put  billing  records  on  the 
table  in  the  Book  Room,  did  you? 

Mr.  Walters.  No,  sir. 

Mr.  Chertoff.  Mr.  Freemyer,  you  didn't  put  billing  records  on 
the  table  in  the  Book  Room? 

Mr.  Freemyer.  No,  sir. 

Mr.  Chertoff.  I'm  going  to  direct  this  to  Mr.  Walters  and  Mr. 
Freemyer,  the  construction  workers  who  were  in  the  vicinity  in  the 
White  House  during  the  summer  of  1995  would  have  been  under 
specific  instructions  not  to  simply  move  documents  or  to  take  docu- 
ments that  were  in  the  White  House  from  one  place  or  the  other? 

Mr.  Freemyer.  That  would  have  been  their  instructions. 

Mr.  Walters.  Right. 

Mr.  Chertoff.  That  would  also  be  the  standing  insti-uction  for 
all  members  of  the  executive  staff  such  as  the  butlers  or  the  people 
who  perform  maintenance  services  or  other  things  in  the  White 
House;  is  that  right? 

Mr.  Walters.  That's  correct. 

Mr.  Freemyer.  Right. 

Mr.  Chertoff.  That  instruction  also  extends  to  not  taking  docu- 
ments in  from  outside  and  leaving  them  in  the  White  House? 

Mr.  Walters.  Yes,  sir. 

Mr.  Chertoff.  To  do  that  is  to  put  yourself  at  risk  of  being  fired; 
right? 

Mr.  Freemyer.  Absolutely. 

Mr.  Walters.  Yes,  sir. 

Mr.  Chertoff.  Thank  you. 
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The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I'm  going  to  forbear,  but  I'm 
very  tempted  to  ask  each  of  these  witnesses  whether  they  put  bill- 
ing records  on  the  table  in  the  Book  Room  just  in  order  to  get  it 
clear  here.  I  don't  know  how  many  times  we  have  to  ask  that  ques- 
tion and  get  an  answer  to  it. 

Ms.  Marshall,  I  wasn't  clear  on  one  answer  you  gave.  Did  you  say 
that  staff,  on  occasion,  used  the  Exercise  Room? 

Ms.  Marshall.  Yes,  sir,  I  did. 

Senator  Sarbanes.  If  I  were  a  staff  person  there  who  used  the 
Exercise  Room,  would  I  have  to  get  permission  every  time  I  did  it, 
or  would  I  sort  of  ask  once  and  then  be  able  to  use  the  Exercise 
Room  thereafter? 

Ms.  Marshall.  Ask  once  and  then  be  able  to  use  the  Exercise 
Room  when  available  when  you  have  time. 

Senator  Sarbanes.  When  it  didn't  conflict  with  anybody  else? 

Ms.  Marshall.  Yes. 

Senator  Sarbanes.  So  there  would  be  staff  who  could  use  the  Ex- 
ercise Room  or  who  were  using  the  Exercise  Room,  but  may  have 
asked  some  time  ago  for  permission  to  do  so;  is  that  correct? 

Ms.  Marshall.  Yes,  sir. 

Senator  Sarbanes.  Who  would  they  ask  permission  of? 

Ms.  Marshall.  Well,  they  might  come  to  me  and  ask  me  to  ask 
the  First  Family  or  might  ask  them  directly. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Ms.  Marshall,  I  understand  that  there  had 
been  some  degree  of  renovation  and  work  done  at  the  White  House 
during  the  summer  of  1995;  is  that  correct? 

Ms.  Marshall.  Yes,  it  is. 

Mr.  Ben-Veniste.  Could  you  give  us  a  summary  of  what  that 
work  entailed? 

Ms.  Marshall.  Well,  there  are  two  projects  that  I  recall  specifi- 
cally while  I  was  working  in  the  Book  Room:  One  was  reconstruc- 
tion— part  of  the  HVAC  system.  They  had  to  gain  access  through 
a  cubbyhole  in  the  Exercise  Room,  "they"  being  the  construction 
workers.  They  had  to  move  a  TV  console  out  of  the  way.  They  went 
down  into  this  cubbyhole  area,  and  I  only  recall  that  specifically  be- 
cause the  wallpaper,  I  believe,  was  ripped  a  little  bit  so  we  had  to 
replace  the  wallpaper.  They  were  in  there  for  a  bit  of  time. 

The  other  project  that  I  recall  is  in  the  Book  Room.  I  was  sitting 
in  the  Book  Room,  and  you  would  hear  all  the  time  this  very  loud 
noise  above  you  while  the  construction  workers  were  walking  and 
drilling  and  doing  their  various  duties.  And  this  one  time  I  heard 
a  very  loud  noise  above  me,  and  all  of  a  sudden  paint  chips  and 
plaster  chips  started  to  fall  on  my  head  and  I  ran  out  of  the  room. 
I  went  downstairs  and  I  told  the  Ushers  that  the  ceiling  was  com- 
ing in,  and  I  got  very  nervous  because  I  thought  one  of  the  guys 
was  going  to  fall  in  on  me.  And  if  you  saw  these  guys,  they  are 
pretty  big,  they  are  big  construction  workers 

Mr.  Ben-Veniste.  I  have  seen  construction  workers,  yes,  and 
most  of  them  are  big. 

Ms.  Marshall.  No  one  ever  came  through,  thank  goodness,  but 
there  was  paint  and  plaster  chips  and  they  had  to  repair  this  hole 
that  was  in  the  ceiling. 
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Mr.  Ben-Veniste.  When  was  that? 

Ms.  Marshall.  Latter  part  of  July. 

Mr.  Ben-Veniste.  We  had  that  here,  too,  the  sensation  that  the 
sky  was  falling  from  time  to  time.  But  yours  was  more  literal,  I 
take  it? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  Things  were  going  bump  there  at  the  White 
House  with  the — when  you  say  HVAC,  the  heating,  ventilation,  and 
the  air  conditioning  system,  as  we  understand  from  Ms.  Ruber's 
testimony,  had  to  be  replaced  or  renovated  or  something  was  going 
on  with  that;  is  that  correct? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  Mr.  Walters,  could  you  be  more  specific  about 
what  work  was  actually  being  done  or  should  I  ask  Mr.  Freemyer? 

Mr.  Walters.  We  are  both  very  familiar  with  it.  It  has  been 
going  on  now  for  2V2  years.  It's  a  replacement  of  the  Executive  Res- 
idence heating,  ventilating,  and  air  conditioning  system  that  dates 
back  to  the  1950's  to  the  renovation  of  the  house.  It's  that  entire 
system  that's  being  replaced,  which  entails  some  type  of  activity  in 
almost  every  area  of  the  White  House. 

Mr.  Ben-Veniste.  So  during  the  summer  months  of  1995,  there 
was  some  dislocation  concerning  these  renovations  that  were  being 
made? 

Mr.  Walters.  Yes,  sir. 

Mr.  Ben-Veniste.  The  considerable  amount  of  noise  and  the  inci- 
dent Ms.  Marshall  has  described,  I  take  it  you're  familiar  with? 

Mr.  Walters.  Yes,  sir.  I  think  it  is  a  little  bit  larger  in  Ms.  Mar- 
shall's mind 

Ms.  Marshall.  He  wasn't  there.  I  was.  It  certainly  seemed  as 
though  someone  was  coming  through. 

Mr.  Ben-Veniste.  I  guess  the  sensation  of  having  the  ceiling  fall 
on  you  is  more  real  when  you  experience  it  than  if  it's  described 
to  you.  But  in  any  event,  there  were  things  being  moved  around. 
There  was  dislocation.  I  think  Ms.  Huber  said  that  a  closet  which 
had  been  previously  accessible  had  to  be  walled  off  and  taken  for 
purposes  of  locating  a  duct  there? 

Mr.  Walters.  That's  correct. 

Mr.  Ben-Veniste.  Where  was  that  vis-a-vis  Carolyn  Huber's 
work  space? 

Mr.  Walters.  The  closet  was  what  was  referred  to  earlier  as 
Mrs.  Clinton's  office.  It's  in  the  northeast  corner  of  that  room. 

Mr.  Ben-Veniste.  Is  that  the  same  closet — have  you  been  follow- 
ing these  proceedings  that  have  been  going  on  for  some  while,  is 
that  the  same  closet  where  Ms.  Huber  had  directed  that  certain 
documents  be  stored? 

Mr.  Walters.  I  do  not  know  that,  sir. 

Mr.  Ben-Veniste.  Do  you  know,  Ms.  Marshall? 

Ms.  Marshall.  That  Ms.  Huber  directed  certain  documents 

Mr.  Ben-Veniste.  That  the  documents  which  Ms.  Huber  directed 
be  stored  in  a  closet,  was  it  the  same  closet  that  was  taken  by  this 
HVAC 

Ms.  Marshall.  I  know  Ms.  Huber  at  some  point  had  filed  boxes 
in  that  closet. 

Mr.  Ben-Veniste.  In  that  closet,  OK. 
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Can  you  tell  us  your  observations  of  Ms.  Ruber's  use  of  the  Book 
Room  during  the  summer  of  1995? 

Ms.  Marshall.  Me? 

Mr.  Ben-Veniste.  Yes. 

Ms.  Marshall.  Well,  I  can't  say  with  any  exact  recollection  if  she 
was  ever  in  the  room.  She  may  have  passed  through  the  room,  but 
while  I  was  working  in  there,  I  don't  recall  her  doing  any  specific 
work  at  all. 

Mr.  Ben-Veniste.  What  was  that  table  used  for? 

Ms.  Marshall.  The  table 

Mr.  Ben-Veniste.  In  the  Book  Room. 

Ms.  Marshall.  There  are  two  actually.  There's  a  cart  generally 
that's  rolled  in  and  it  could  be  a  flatbed  cart  or  it  could  be  a  two- 
tiered  cart,  and  that  generally  has  follow-up  things  on  it,  things 
from  trips,  and  I  mostly  use  that  cart.  The  table  that's  against  the 
bookshelves  has  books  stacked  on  it,  newspaper  clippings,  maga- 
zines, things  of  that  sort.  Most  of  the  items  on  there  are  more 
Carolyn's  library  project.  She  was  trying  to  put  together  a  library 
system  in  the  Book  Room  and  throughout  the  house;  and  from 
what  I  understand,  it's  not  completed  yet. 

Mr.  Ben-Veniste.  So  that  Ms.  Huber  had  occasion  in  the  sum- 
mer of  1995  to  use  that  table  sort  of  as  a  staging  area  or  collection 
area  for  her  projects? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  Can  you  tell  us  the  general  condition  of  that 
table  and  the  area  around  it? 

Ms.  Marshall.  Well,  my  scratch  marks  on  my  diagram  sort  of 
show,  I  think,  to  a  certain  degree  that  it  was  a  messy  table.  It  had 
things  piled.  There  weren't  exactly  stacked — if  you  can  make  it  out, 
that's  a  table  against  that  wall.  And  those  are  books  and  maga- 
zines and  newspaper  things — newspaper  items,  and  there  were 
boxes  that  were  underneath.  Those  as  well  were  filled  with  books 
and  newspaper  items  and  clips  and  things  of  that  sort.  And  around 
it,  generally  when  gifts  or  follow-up  items  would  come  off  the  road 
or  be  sent  over  from  the  West  Wing  or  from  the  gift  unit,  those  are 
put  in  bags  and  sort  of  set  around  the  room. 

Mr.  Ben-Veniste.  So  the  general  condition  of  the  room,  would 
you  say  that  this  was  a  neat  and  tidy  room,  or  was  it  one  which 
was  often  found  in  disarray? 

Ms.  Marshall.  I  would  say  it  is  one  that  is  often  found  in  dis- 
array. You  can  compare  it  to  your  mud  room.  It's  the  place  where 
you  put  things  down  while  you're  passing  on  through  and  you  say 
I  am  going  to  get  back  to  that  stuff  in  a  few  minutes  or  hopefully 
a  few  days  and,  you  know,  fix  it  up  and  tidy  it  up,  but  to  sort  of 
place  stuff  down  there  for  a  while. 

Mr.  Ben-Veniste.  So  was  it  a  place  of  sort  of  transition,  mate- 
rials would  come  and  go? 

Ms.  Marshall.  Yes,  but  they  would  come  and  go  for  a  variety 
of  reasons.  Whenever  there  was  a  project  going  on  in  another  room, 
if  there  was  something  that  was  taking  place  in  the  room  that  is 
referred  to  now  as  Mrs.  Clinton's  office,  all  the  items,  boxes  were 
being  moved  into  the  Book  Room  so  that  construction  and  things 
of  that  sort  could  go  on  in  that  room.  If  something  was  happening 
in  the  Book  Room,  all  the  items  might  be  moved  out  and  moved 
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into  another  room.  That  was  sort  of  how  boxes  and  items  were  han- 
dled around  there. 

Mr.  Ben-Veniste.  I  guess  anyone  who  has  Uved  through  a  ren- 
ovation would  know  the  process  of  moving  from  one  place  to  an- 
other and  another  as  the  work  was  being  completed.  And  this,  Mr. 
Walters,  was  going  on  for  some  considerable  period  of  time,  right? 

Mr.  Walters.  That's  correct. 

Mr.  Ben-Veniste.  Was  there  ever  a  period  of  time  that  you  recall 
in  1995  where  this  table  was  sort  of  cleared  off,  that  there  was  a 
period  of  orderliness? 

Ms.  Marshall.  In  all  of  1995  or  July  and  August  1995? 

Mr.  Ben-Veniste.  Well,  July  and  August. 

Ms.  Marshall.  No. 

Mr.  Ben-Veniste.  How  about  earlier  in  the  year? 

Ms.  Marshall.  No. 

Mr.  Ben-Veniste.  We  are  told  that  the  Book  Room  was  then  ap- 
propriated for  use  in  connection  with  the  actual  writing  of  a  book? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  Is  that  correct? 

Ms.  Marshall.  Yes,  two  different  meanings. 

Mr.  Ben-Veniste.  The  Book  Room  then  had  a  double  meaning? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  And  at  that  point,  a  new  cast  of  characters 
was  introduced  into  that  room  and  we  probably  don't  need  to  deal 
with  that  further,  but  I  take  it  the  character  of  what  was  going  on 
in  there  changed  at  that  point  as  it  was  assigned  to  the  use  of  addi- 
tional people? 

Ms.  Marshall.  Yes. 

Mr.  Ben-Veniste.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Just  a  couple  of  quick  ones.  Do  you  know  when 
the  book  writer  started  to  use  that  room,  Mr.  Freemyer? 

Mr.  Freemyer.  I'm  sorry,  could  you  repeat  that,  sir. 

The  Chairman.  Do  you  know  when  the  book  writers,  the  people 
who  were  helping  prepare  Mrs.  Clinton's  book,  when  they  started 
to  use  that  room? 

Mr.  Freemyer.  I  don't  recall  specifically.  I  think  probably  June, 
July,  somewhere  in  that  area,  sir. 

The  Chairman.  Suppose  I  said  early  August. 

Mr.  Freemyer.  Pardon  me? 

The  Chairman.  Were  they  using  that  room  in  early  August? 

Mr.  Freemyer.  Yes,  sir. 

The  Chairman.  And  I  think  we'll  find  that  that  is  the  case,  but 
we  can  try  to  establish  that  later.  I  don't  think  it  is  a  great  point 
here,  but  we'll  get  to  that. 

Mr.  Walters,  have  you  ever  seen  any  other  staff  members,  other 
than  Ms.  Marshall,  use  the  Exercise  Room? 

Mr.  Walters.  No,  I've  never  seen  any  other  members  use  that. 

The  Chairman.  Mr.  Freemyer,  have  you  ever  seen  any  other  staff 
members  other  than  Ms.  Marshall  use  the  Exercise  Room? 

Mr.  Freemyer.  No,  sir,  I  have  not. 

The  Chairman.  Ms.  Marshall,  you  indicated  that  other  stafi"ers 
use  the  Exercise  Room.  You  are  not  suggesting  on  a  regular  basis, 
are  you? 

Ms.  Marshall.  Again,  I  don't  know  what  a  regular  basis  is 
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The  Chairman.  Once  a  week,  twice  a  week? 

Ms.  Marshall.  No,  what  I  suggested  is  that  it  is  open  and  avail- 
able if  they  request  to  use  it. 

The  Chairman.  No,  you  didn't  say  that.  You  said  that  staffers 
use  the  Exercise  Room. 

Ms.  Marshall.  Yes. 

The  Chairman.  I'm  going  to  get  a  little  more  specific  now.  What 
other  staffers  and  how  often  do  they  use  them?  Do  you  know  a 
staffer  or  staffers  who  use  the  Exercise  Room  on  a  regular  basis, 
twice  a  week,  three  times  a  week?  Do  you  know  of  any? 

Ms.  Marshall.  I  did,  yes. 

The  Chairman.  Who  did  you  know  who  used  it  on  a  regular 
basis? 

Ms.  Marshall.  There  was  a  staff  person  who 

The  Chairman.  Who? 

Ms.  Marshall.  A  staff  person  by  the  name  of  Helen  Dickey. 

The  Chairman.  When  did  Ms.  Dickey  use  the  Exercise  Room?  Is 
this  regular  that  she  used  the  Exercise  Room? 

Ms.  Marshall.  Yes.  She  regularly  used  the  Exercise  Room. 

The  Chairman.  How  often? 

Ms.  Marshall.  I  don't  know  how  often  but  certain  evenings 
when  I  was  up  in  that  area,  she  would  be  up  there  on  the  treadmill 
or  on  the  bike. 

The  Chairman.  Did  she  use  it  in  August  1995? 

Ms.  Marshall.  I  don't  recall — no,  I  don't  recall. 

The  Chairman.  It  is  not  customary  for  the  staff  to  use  the  Exer- 
cise Room? 

Ms.  Marshall.  Is  it  customary  for  all  staff? 

The  Chairman.  For  staff.  I  want  to  ascertain,  you  are  one  of  the 
staff  and  you  have  used  the  Exercise  Room;  correct? 

Ms.  Marshall.  Yes,  sir. 

The  Chairman.  On  a  regular  basis;  correct? 

Ms.  Marshall.  When  I  get  the  opportunity,  yes,  sir. 

The  Chairman.  So  we've  established  that  you're  one  of  those,  but 
we've  also  established  through  your  testimony  that  you  did  not  see 
the  papers  so  you  couldn't  have  put  the  papers  there;  right? 

Ms.  Marshall.  Yes,  sir. 

The  Chairman.  Now,  who  else,  what  other  staffers  used  the  Ex- 
ercise Room  that  you  know  of,  and  do  you  know  of  any  who  used 
it  during  August? 

Ms.  Marshall.  I  can't  state  with  any  specificity  any  staff  that 
used  it  during  August. 

The  Chairman.  OK.  See,  Ms.  Dickey,  I  think  it's  important 

Ms.  Marshall.  I'm  Ms.  Marshall. 

The  Chairman.  Ms.  Marshall,  excuse  me.  I  think  it's  important 
that  we  be  careful  because  what  we're  attempting  to  do  is  to  find 
out  who  actually  did  have  access,  but  who  did  come  into  the  room. 
We  know  that  construction  workers  came  in,  but  they  were  under 
strict  supervision  and  there  were  orders  as  to  what  they  could  and 
couldn't  move  with  the  threat  or  with  the  proviso  of  dismissal,  and 
we  know  who  worked  for  the  Ushers,  et  cetera,  similarly  were  in- 
structed. 

But  you  see,  if  we  leave  it  open,  that  all  staff  has  access,  then 
we  create  something  that  if  indeed  you  had  one  person,  Helen 
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Dickey,  who's  used — and  she  may  or  may  not  have  used  it.  You're 
not  sure  whether  she  used  it  in  August.  We'll  ascertain  from  her. 
But  you  saw  her  use  it,  but  you're  not  aware  of  any  other  staff  dur- 
ing August 

Ms.  Marshall.  No,  I  am  not. 

The  Chairman.  During  a  2- week  period  of  time  from  the  begin- 
ning to  the  second  week  in  August,  are  you  aware  of  any  guest  who 
may  have  used  the  Exercise  Room? 

Ms.  Marshall.  I  can't  state  names  with  specificity,  but  there 
were  guests,  house  guests  going  in  and  out. 

The  Chairman.  There  were  house  guests,  but  you're  not  certain 
which,  if  any,  of  them  used  the  Exercise  Room? 

Ms.  Marshall.  Well,  I  know  there  were  house  guests  going  back 
and  forth,  and  I  can  here  the  whirring  of  the  various  machines,  but 
I  didn't  go  back  there  to  see  exactly  who  was  on  the  treadmill  or 
who  exactly  was  on 

The  Chairman.  Would  that  hold  true — ^you  knew  there  were 
guests  and  you  could  hear — and  I  am  trying  to  be  a  little  specific 
here 

Ms.  Marshall.  Sure. 

The  Chairman.  — and  you  heard  the  exercise  machine  going,  the 
treadmill.  Did  you  know  they  were  a  guest,  or  could  it  have  been 
Mr.  Clinton  or  Mrs.  Clinton? 

Ms.  Marshall.  No,  I  don't  know  with  any  certainty,  but  it  was 
generally  during  the  middle  of  the  day  when  I  was  doing  my  work 
and  Mrs.  Clinton — if  I  was  up  there,  Mrs.  Clinton  would  be  in  her 
office,  so  it  wouldn't  seem  as  though  Mrs.  Clinton  would  be  back 
there  exercising. 

The  Chairman.  We'll  get  the  log  and  with  some  specificity  as  it 
relates  to  guests  in  July  and  August  and  we'll  then  begin  to  exam- 
ine those  who  may  have  used  the  Exercise  Room.  But  again,  I 
think  the  universe  of  people  we're  talking  about  who  may  have  had 
opportunity  to  use  this  was  bigger  than  those  who  actually  did,  and 
even  that  universe  is  quite  small. 

What  is  the  distance  between  the  main  door  to  the  Book  Room 
and  the  door  to  the  Exercise  Room,  if  you  were  to  approximate? 

Ms.  Marshall.  Again,  I'm  not  very  good  at  distances. 

The  Chairman.  Let  me  ask  our  architect,  Mr.  Freemyer.  Would 
you  give  us 

Mr.  Freemyer.  I  would  say  it's  about  6  feet,  sir. 

The  Chairman.  Six  feet.  All  right.  Well,  I  think  you've  answered 
all  our  questions.  But  let  me  ask  you  one  other  question.  You  don't 
have  any  idea  or  any  knowledge  as  to  who  put  the  documents  on 
the  table,  do  you,  Ms.  Marshall? 

Ms.  Marshall.  No,  I  do  not. 

The  Chairman.  Mr.  Walters,  the  same  thing. 

Mr.  Walters.  No,  Mr.  Chairman. 

The  Chairman.  I  know  we  asked  you  directly,  but  I  am  going  to 
ask  you,  Mr.  Freemyer. 

Mr.  Freemyer.  No,  sir,  I  do  not. 

The  Chairman.  I  am  not  going  to  pursue  this.  I  think  we  have 
eliminated  certainly  the  three  of  you.  We  have  eliminated  people 
that  you  may  have  knowledge  of  who  were  in  the  vicinity  who  may 
have  indicated  to  you  somehow  or  some  knowledge  to  you — how  it 
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must  have  gone  in  there.  I  think  the  construction  workers  we  can 
fairly,  safely  assume  that  it  was  highly  unlikely  that  they  would 
have  put  a  document  there.  The  executive  staff  at  the  residence,  I 
think,  is  rather  unlikely  given  the  incredible  restrictions.  I  mean, 
they  are  told  if  you  move  papers,  is  that  right,  without  order,  Mr. 
Freemyer,  that's  a  subject  you  can  be  dismissed  for? 

Mr.  Freemyer.  Yes,  sir,  they  know  not  to  move  things. 

The  Chairman.  Mr.  Walters,  the  same  with  people  under  your 
charge? 

Mr.  Walters.  Yes,  sir. 

The  Chairman.  That's  embodied  in  them,  that's  part  and  parcel 
of  their  creed? 

Mr.  Walters.  Unless  they're  instructed  to  do  so. 

The  Chairman.  I  want  to  thank  you. 

Senator  Sarbanes.  I  have  one  question.  Mr.  Freemyer,  when  the 
Chairman  said  the  construction  workers  are  under  strict  supervi- 
sion or  strict  scrutiny,  what  do  we  mean  by  that? 

Mr.  Freemyer.  I  believe  what  he  means  and  what  I  would  mean 
by  that  is  that  the  construction  workers  are  escorted  by  the  Secret 
Service  at  all  times  when  they're  performing  work  in  the  residence, 
so  there  is  actually  a  person  there  observing  the  workers  while 
they  are  working. 

Senator  Sarbanes.  Suppose  you  have  three  or  four  workers 
working  in  two  or  three  rooms.  You  have  a  Secret  Service  person 
with  each  worker? 

Mr.  Freemyer.  It  would  really  depend  on  the  nature  of  the  work. 
Sometimes  there  would  be  multiple  escorts.  Sometimes  there  might 
be  a  single  escort  and  he  would  position  himself  between  the  two 
areas  of  work  where  he  could  observe  them  simultaneously. 

Mr.  Ben-Veniste.  That  would  be  a  function  of  what  resources 
were  available  and  what  jobs  were  being  done? 

Mr.  Freemyer.  That's  correct. 

Mr.  Ben-Veniste.  Now,  Ms.  Marshall,  did  you  ever  notice  that 
despite  the  creed  of  the  construction  workers  at  the  White  House, 
that  things  got  moved  from  time  to  time  during  this  construction 
process? 

Ms.  Marshall.  Yes,  I  think  it's  sort  of  the  necessity  of  what  was 
going  on. 

Mr.  Ben-Veniste.  So  the  issue  is  not  whether  things  were  moved 
around.  It's  a  question  of  whether  people  were  observed,  whether 
there  was  discussion  with  other  supervisory  personnel  about  mov- 
ing the  objects  and  then  moving  them  back,  but  there  is  no  ques- 
tion that  things  got  moved  around  during  this  period  of  time? 

Mr.  Walters.  If  I  can,  Mr.  Ben-Veniste,  the  thing  that  needs  to 
be  made  clear,  I  think,  is  the  things  that  were  removed  were  being 
moved  by  the  appropriate  people,  by  either  our  staff  who  are 
charged  with  moving  the  historic  furniture  or  pieces  of  personal  be- 
longings or  whatever  is  in  that  area.  A  construction  worker  would 
not  just  come  up  and  move  something. 

Mr.  Ben-Veniste.  Did  Ms.  Huber  from  time  to  time  direct  people 
to  move  things  around  as  far  as  you  recall,  Mr.  Walters? 

Mr.  Walters.  Yes.  She  requested  us  to  move  things  for  her  at 
times. 

Mr.  Ben-Veniste.  I  have  nothing  further. 
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The  Chairman.  All  residence  staff  do  have  security  clearances? 

Mr.  Walters.  Yes,  sir,  that's  my  understanding  from  the  Secret 
Service  and  the  White  House  Security  Office. 

The  Chairman.  Senator  Grams,  did  you  have  any  questions? 

Senator  Grams.  No,  thank  you. 

The  Chairman.  I  want  to  thank  the  witnesses  for  their  coopera- 
tion and  for  their  testimony.  It  is  important,  because  again,  we  are 
attempting  to  ascertain  how  did  the  papers  come  there  and  by 
eliminating,  and  I  think  it's  absolutely  safe  with  respect  to  all 
three  of  you,  we  eliminate  the  three  of  you  and  I  think  it  is  safe 
to  conclude  that  staff  would  not  accidentally  place  these  docu- 
ments. They  are  given  the  strict  prohibitions  and  limitations  and 
directions  and  constraints  that  they  have  operated  on  over  the 
years,  so  we  have  to  try  to  do  the  best  we  can  to  narrow  the  uni- 
verse down.  But  I  want  to  thank  you  for  your  cooperation,  and  I 
also  make  note  of  the  fact  that  we  get  out  of  here  with  some  degree 
of  humanity.  We  have  a  little  bit  left  in  the  day,  and  I  want  to 

Senator  Sarbanes.  Bring  on  the  next  panel,  Mr.  Chairman. 

[Laughter.] 

The  Chairman.  I  want  to  commend  my  colleague  because  I  be- 
lieve were  it  not  for  his  insightfulness  earlier  in  the  day,  we  would 
have  been  here  much  later,  still  with  the  first  panel,  and  not  gotten 
nearly  the  cooperation  or  the  information  that  we  have,  and  would 
have  been  bogged  down.  So  I  thank  Senator  Sarbanes  and  Mr.  Ben- 
Veniste  for  your  very  helpful  suggestions  in  how  to  deal  with  our 
first  panel. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  stand  in  recess  until  Tuesday  at  10:30  a.m. 

[Whereupon,  at  3:50  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10:30  a.m.,  on  Tuesday,  February  13,  1996.] 

[Appendix  supplied  for  the  record  follow:] 


1553 


'XU^^  f/l!?^ 


'  '    \„  _  'kiit  i^UjA  ftuiai  -!l  fylULf  M^UW_i^ 


L    ■■  'II  ^  '7       'ilillliliilllllllllllili 

S   020431 


1554 


m 


ftgiX^A   api»^    1^  ^OV*^     frf%UiAW^<^     A^T^-t,     ^/K^/^'-v^ 


\MJUi 


S    029432 


UU  WcV  yJii^  t  h  kit  -  '1^  ^^^^  ^  't  Jc 


1  O 


\ 


1555 

^y 


II  nil 
S   020433 


1556 


Depp  ol:JANE  C.  SHERBURNE  (In  Re:  Whitewater)  February  6.  l996Crt3513.0 


residence. 

1 161    (tut  she  round  them  and  just  threw  them  in  a  box  of 

1 1  :|    things  that  she  was  collecting  in  that  room  to  bring 

liti    hack  over  to  her  East  Wing  office  to  sort  through. 

lio|    and  determine  what  to  do  with. 

i:oi    And  Ihvnshesaid,  and  she  said  she  hadn't 

i:il    looked  at  them.  Then  at  some  point  she  said  she  knew 

i::i    they  were  Madison  records  or  she  knew  they  were 

R<»<«  " 


ISI 


out  in  the  hallway  for  a  minute  and  talk  about  what 

to  do. 

I  talked  about  whether  we  should  copy  the 

records,  or  whether  there  may  be  some  interest  in  the 

records  that  should  require  us  to  do  som^hing  with 

them  before  we  copied  them.  j   I 

We  discussed  that  for  awhile,  and  then  /    { 

concluded  that  because  the  records  were  under 


4^u — subpoena  by  two  difTerent  emi<t€Srmaybe  three,  I 
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Law  Pirm  records. 

And  so  we  asked  hery  and  I  don't  remember 
who  exactly  was  doing  the  questions,  we  were  nil 
talking  to  her.  \ 

y     DiJ  she  indicaie\vhf/t  she  knew  tlii-\  ucrc 
J{n.\e  Lji\  Firm  records  '     \    \ 

A      WelL  I'm  about  to^^t  to  that. 
First  she  said  she  didn't  look'^al  them, 
she  just  threw  them  in  the  box. 
Then  she  said  something  about  them  knowing 
at  the  time  that  they  were  Rose  Law  Rrm  records. 
So  we  asked  her.  wait  a  minute.  I  thought 
you  didn't  look  at  them.  You  know,  did  you  look  at 
them  then? 

And  she  said,  well,  having  been  the  office 
maiUKcr  of  the  Rose  Law  Pirm.  I  know  what  Rose 

Firm  records  lonl  like.-iio  I  luuketl  artnem  long 
enough  to  idaUi(]^  them  as  Rose  Law  RriD'records. 
And  I  threw  them'h*  the  box.  But  sbrsaid  I  didn't 
look  at  them  long  eiMugh  to  realize  that  they  were 
Madison  bilUiic  records  froni^SS  and  '86. 
So  this  conversation  is  occurring,  you 


1 101    think  the  RTC  had  an  outstanding  subpoena  as  well, 
{111    and  because  they  contained  new  information  that 
1 1 : 1    needed  to  be  examined,  that  it  was  important  to  get 
_LLU thf  rnpips  marie 


Pig/ 1 7 

1 1 1    kaow,  between  the  lime'  we  got  there  and  the  time  we 
i:i    moved  into  the  next  rttom.  And  had  started  going 
131    tlw  uugh  the  I  etui  ds.  / 
|4|    She's  going  ilirough  tnem  page  by  page. 
lit  Q     DuJ  ihe  l\ay  anything  about  the  records  as 

l«l    she  Mas  K'ttg  ihtuufH  them  page  by  page  ? 
PI  A     She  pointed  out  the  red  handwriting  and 

HI    identified  that  a$  Foster's  handwriting.  She 
|4|    ■dentiried.sheoti^erve^that  everything  about  the 

records  was  a  oopQ'  excefit  the  original  handwriting  of 

Vinoe  Foster. 

And  she  ohaerved  that  som^f  the 

handwriting  was  Mr^.  Clintons^  that  appeared  to 


1 101 

nil 
m:i 

1131 

have 

I  ui    been  placed  there  at  th\time  the  bills 

Ui\    in  '85  or  'M. 

I  lal    She  may  have  identified  ot)ter  handwriting 

ini 

IISI 
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KOI 

CM 

i::i 
step 


prepared 


on  the  bills  but  1  don't  rememher.  There  may  have 

been  a  bookiueper  or  somebodyKke  that  whose 

handwriting  she  recognized  that  agaitvjooked  like  it 

would  have  beai  placed  on  there  in  '85  or^ 

We  looked  at  the  materials  for  awhile. 

Then  1  suggested  to  Kendall  and  Schueike  that  we 
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iMi  We  talked  about  who  should  produceHie   j 

1151  records.  Whether  Schueike  should,  whether  the 

White  I    I 

1 161  House  should,  or  whether  Kendall  should.  iWe  talked 

1 1 71  about  that  for,  you  know,  ten  minutes  or  lb,  and 

I  isi  concluded  that  Kendall  would  produce  the  records. 
1 1 11  Q      You  mentioned  there  was  discussion  of 

i;0|  doing  something  prior  to  copying  the  records  Do  \ou 

i:  1 1  recall  precisely  what  that  something  would  be? 

i::i A     Well,  1  asked  the  question  whether  these 

Page  19 

1 1 1  records  were  records  that  there  may  be  some  interest 

\Z\  in  fingerprinting  at  some  point,  and  should  we,  you 

I3|  know,  reserve  on  copying^  handling  them.  And  that 

|4|  was  the  question  that  we  discussed  and  then  decided 

jSi  that  the  competing  demands  for  these  documents,  as 

|6|  well  as  the  obligation  to  the  clients^  analyze 

|7|  them,  were  compelling  and  we  ought^o  get  them 
copied  \      \ 

IS|  promptly  and  turn  them  over  as  quickly\as  possible  to 

|9|  the  Independent  Counsel.  \       \ 

not  Q      Was  there  any  discussion  of  notifying  the 

1 1 II  Independent  Counsel  and  asking  the  Independent 

\\Z\  Counsel  whether  steps  should  be  taken  to  preserve  the 

1131  records  with  a  minimum  of  fingerprints  On  the 

|I4|  smudging  and  fingerprints?  | 

1151  A     No.  j 

1 161  Q     Okay .  go  ahead  with  the  narrative. 

1171  A     1  can't  leiiianber  where  I  Irft  off. 

II  SI  Q      You  were  discussing  the  copying  of  the 
1191  records .  and  you  decided  that  the  caluuervailing 
|20|  considerations  required  -  / 
1211           MR.  WTTTEN:     That's  nj/whereshi!  left 
i:zi  off.  That's  what  she  iniwer^^n  response/to  your 

PaycrlO 

HI  question. 
[    |2|  THSJOTWESS:     I  think  I  wa^rying  to 

I    |3|  remember  what  else  we  discussed, 

1*1  Oh.  we  discussed  whether  we  a0Uld  get  them 

|3|  copied  fast  eaougb  Ibzt  nig)>Oo  turn  them  over  to  at 

,    |6|  least  the  lodependeaKXmsel  that  night. 

!    |7]  I  believe  you  egl-ciull-sized  set  of 
I—  |t| — Ui«»t  JuLTiments  as  we  began  the  copying  process. 

|9|  which  you  know  happened  in  a  different  segment  of 

1 101  ihis  evening.  It  became  clear  that  we  couldn't  get 

1 1 1 1  (hat  whole  process  completed  that  night,  but  when  we 
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September  6.  1995 

By  U.S.  Mail  and  Facsimile 

Jane  C.  Sherburne,  Esq. 
Special  Counsel  to  the  President 
The  White  House 
Washington,  D.C.    20500 

Dear  Jane: 

This  follows  up  on  our  meeting  of  yesterday  regarding  the  status  of  the  White 
House's  efforts  to  respond  to  the  Special  Committee "s  August  25,  1995  document  request: 

1.  You  have  advised  us  that  the  White  House  will  not  be  able  to  produce 
documents  by  the  September  7.  1995  return  date  specified  in  the  Committee's  August  25th 
request.  As  we  discussed,  any  delay  by  the  White  House  in  producing  documents  will 
impact  negatively  on  the  Special  Committee's  ability  to  conclude  its  investigation  by 
February  1996.  You  have  agreed  to  provide  an  estimate  to  the  Special  Committee  of 
when  the  White  House  will  be  able  to  produce  all  documents  responsive  to  the 
Committee's  August  25th  request.  The  Committee  had  hoped  to  begin  depositions  by 
mid-September. 

2.  The  scope  of  the  next  round  of  hearings  will  almost  certainly  include  matters 
specified  in  both  Sections  1(b)(2)  and  (b)  (3)  of  Senate  Resolution  120.  The  Special 
Committee  will  not  be  in  a  position  to  determine  which  (b)(3)  matters  will  be  covered 
until  after  we  have  begun  to  review  documents  and  to  take  depositions.  It  is  therefore 
essential  that  the  White  House  begin  to  produce  documents  responsive  to  both  (b)(2)  and 
(b)(3)  matters  as  promptly  as  possible.  As  we  discussed,  requests  (a)  through  (e)  in  the 
Committee's  August  25th  request  correspond  roughly  to  the  matters  specified  in  Section 
(b)(2)  of  Senate  Resolution  120,  and  requests  (f)  through  (1)  correspond  to  (b)(3)  matters. 

3.  You  asked  for  further  clarification  of  requests  (a),  (b),  (e)  and  (h)  of  the  Special 
Committees  August  25th  document  request.  Documents  responsive  to  requests  (a)  and 
(b)  would  include,  inter  alia,  any  and  all  records,  within  the  possession,  custody  or  control 
of  the  White  House,  regardless  of  format,  including,  but  not  limited  to,  e-mail,  electronic 
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"dump  files,"  memoranda,  correspondence,  notes,  and  records  in  any  other  medium, 
including  drafts  of  any  of  the  foregoing,  that  retlect.  refer  or  relate  to: 

(a)  any  information  gathered,  prepared  or  developed  by  any  employee, 
consultant  or  agent  of  the  Resolution  Trust  Corporation  ("RTC")  relating  to 
Madison  Guaranty  Savings  and  Loan  Association  ("Madison")  or  Whitewater 
Development  Corporation  ("Whitewater"); 

(b)  any  actual  or  potential  RTC  criminal  refeaal  relating  to  Madison  or 
Whitewater,  including,  but  not  limited  to,  any  communication,  contact  or  meeting 
relating  to  any  actual  or  potential  RTC  criminal  referral  relating  to  Madison  or 
Whitewater; 

(c)  any  actual  or  potential  RTC  civil  action  relating  to  Madison  or 
Whitewater,  including,  but  not  limited  to,  any  communication,  contact  or  meeting 
relating  to  any  actual  or  potential  RTC  civil  action  relating  to  Madison  or 
Whitewater;  or 

(d)  any  communication,  contact  or  meeting  between  January  20.  1993  and 
August  5.  1994,  including,  but  not  limited  to,  all  records  of  telephone  conversations 
or  wire  communications,  relating  to  any  subject,  between: 

(i)  President  William  JefTerson  Clinton.  Hillary  Rodham  Clinton,  or  any 
present  or  former  member  of  the  White  House  statT,  and 

(ii)  any  present  or  former  employee  of  the  RTC,  Lisa  Aunspaugh. 
Dermic  Beard,  George  Betts,  Tom  Butler,  Paula  Casey,  Andrew  Clark,  Don 
Denton.  John  Flake,  any  present  or  former  employee  of  Frost  &  Co.,  J.W. 
Fulbright,  Eugene  Harris,  Bill  Henley,  David  Henley,  Jim  Henley,  Webster 
Hubbell,  Marlin  Jackson,  Charles  James,  Jerry  Jones,  Dan  Lasater,  John 
Latham,  any  present  or  former  employee  of  Maple  Creek  Farms,  James 
McDougal,  Lorene  McDougal,  Susan  McDougal,  Wall  Muhammed, 
Sheffield  Nelson,  Robert  Palmer,  Judy  Peacock,  Charles  J.  Peacock  IIL  R.D. 
Randolph,  Beverly  Bassett  SchatTer,  Mike  Smith,  Jim  Guy  Tucker,  Chris 
Wade,  Larry  Wallace,  Seth  Ward.  Betsey  Wright,  and  Greg  Young. 

4.  Documents  responsive  to  request  (e)  would  include,  inter  alia,  any  and  all 
records,  within  the  possession,  custody  or  control  of  the  White  House,  regardless  of 
format,  including,  but  not  limited  to,  e-mail,  electronic  "dump  files,"  memoranda, 
correspondence,  notes,  and  records  in  any  other  medium,  including  drafts  of  any  of  the 
foregoing,  that  reflect,  refer  or  relate  to: 
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(a)  any  communication,  contact  or  meeting,  including,  but  not  limited  to,  all 
records  of  telephone  conversations  or  wire  communications,  between  any  present 
or  former  employee  of  the  White  House  and  any  other  person,  including,  but  not 
limited  to.  the  Department  of  the  Treasury,  the  Office  of  Government  Ethics 
("OGE")  or  the  RTC,  relating  to  the  report  of  the  OGE  to  the  Secretary  of  the 
Treasury,  dated  July  31.  1994  (the  "OGE  Report"),  regarding  White  House- 
Treasury  contacts  concerning  the  RTC's  resolution  of  Madison,  and  related 
transcripts  of  depositions  conducted  by  the  Inspector  General  of  the  Department  of 
the  Treasury;  or 

(b)  all  records  of  telephone  or  wire  communications,  including,  but  not 
limited  to.  phone  logs,  copies  of  message  pads,  and  electronic  or  written  records, 
relating  to  communications  between  June  1.  1994.  and  August  5.  1994,  between 
members  of  the  Office  of  the  White  House  Counsel  and  any  employee  of  the 
Department  of  Treasury  (including,  but  not  limited  to.  the  Department's  Inspector 
General)  or  the  Office  of  Government  Ethics. 

5.  Documents  responsive  to  request  (h)  would  include,  inter  alia,  any  and  all 
records,  within  the  possession,  custody  or  control  of  the  White  House,  regardless  of 
format,  including,  but  not  limited  to.  e-mail,  electronic  "dump  files,"  memoranda, 
correspondence,  notes,  and  records  in  any  other  medium,  including  drafts  of  any  of  the 
foregoing,  that  reflect,  refer  or  relate  to: 

(a)  the  Rose  Law  Firm's  representation  of  Madison;  or 

(b)  the  Rose  Law  Firms  representation  of  the  RTC  with  regard  to  Madison. 


♦       ♦       * 


To   the   extent   that  you   require    further   clarification   of  any  of  the   Special 
Committee's  other  requests,  please  let  me  know. 


Robert  J.  Qtuffra.  Jr. 
Chief  Counsel 


Lance  Cole.  Esq. 

Democratic  Deputy  Special  Counsel 
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THE  WHITE  HOUSE 

WAS  H  I  N  GTO  N 


October  23,  1995 


BY  TELECOPY 


Robert  Giuffra,  Chief  Counsel 

United  States  Senate 

Special  Conunittee  to  Investigate  Whitewater 

Development  Corporation  and  Related  Matters 
534  Dirksen  Building 
Washington,  D.C.   20510-6075 

Dear  Bob: 

Let's  review  the  bidding:   as  far  as  we  are  aware,  the 
White  House  has  nearly  completed  its  response  to  the  Chairman's 
August  25,  199  5  document  request,  and  your  subsequent  expansions 
of  his  original  request.   Our  compliance  does  not  include  certain 
material  about  which  there  had  been  outstanding  cut-off  date 
issues  that  were  only  resolved  in  your  letter  of  October  17,  1995 
or  the  new  requests  made  in  your  October  17  letter.   Although 
your  October  17  letter  raises  new  issues  that  require  further 
discussion,  we  anticipate  we  will  have  essentially  completed  our 
response  to  it  by  October  30.   To  date,  we  have  produced  nearly 
8,500  pages  of  White  House  records  to  the  Committee. 

You  have  made  it  extraordinarily  difficult  to 
accomplish  this  result.   From  the  Chairman's  original  request 
made  three  months  after  the  Senate  adopted  Sen.  Res  120,  you  have 
led  us  through  a  thoroughly  confusing  labyrinth  of 
embellishments,  qualifications,  and  elaborations.   Keeping  pace 
with  your  shifting  and  expanding  requests  has  consumed  hundreds, 
if  not  thousands,  of  hours  of  work  on  the  part  of  White  House 
staff. 

The  cut-off  date  stated  in  your  October  17  letter 
enables  us  to  finish  our  response  to  the  Chairman's  original 
request.   Your  October  17  letter  provides  an  answer  to  our 
longstanding  request  for  a  workable  cut-off  date  with  respect  to 
documents  related  to  (b)(3)  of  the  Resolution,  the  so-called 
"Arkansas  Issues."   In  fact,  your  cut-off  date  was  precisely  what 
we  proposed  to  you  during  our  meeting  on  September  21,  1995. 
Needless  to  say,  had  you  agreed  to  the  cut-off  date  then  instead 
of  nearly  a  month  later,  we  would  be  that  much  farther  along  in 
getting  you  what  you  want. 
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Robert  Giuffra,  Chief  Counsel 
October  23,  1995 
Page  2 

Nonetheless,  while  waiting  for  your  response  to  this 
question,  we  went  ahead  and  provided  the  Committee  more  than 
2,000  pages  of  primary  source  material  that  we  had  located  in  the 
White  House  (in  addition  to  the  material  made  public  by  the  House 
Banking  Committee  this  summer)  related  to  the  Arkansas  Issues. 
With  the  benefit  of  the  cut-off  date,  we  will  now  begin 
production  of  materials  prepared  by  White  House  staff  related  to 
the  Arkansas  Issues.   If  there  are  such  materials  that  we  would 
prefer  to  discuss  with  you  before  production,  we  will  identify 
them  on  a  log.   As  stated  above,  we  are  aiming  to  provide  this 
material  to  you  by  Monday,  October  30,  1995  —  which  would  be 
less  than  two  weeks  from  the  date  you  identified  the  cut-off 
date. 

Your  October  17  letter  also  responded  to  our 
longstanding  request  for  guidance  on  an  appropriate  cut-off  date 
with  respect  to  documents  related  to  (b) (2)  of  the  Resolution, 
the  so-called  "Washington  Issues."   Again,  while  awaiting  your 
response,  we  have  been  providing  (to  the  extent  the  Committee  did 
not  already  have  it  from  White  House  document  productions  made  in 
the  summer  of  1994)  material  created  before  March  4,  1994  that  is 
responsive  to  Paragraphs  (a)  through  (d)  of  the  Chairman's  August 
25,  1995  request.   We  have  asserted  no  privilege  with  respect  to 
any  of  this  material. 

The  August  5,  1994  cut-off  date  proposed  in  your  recent 
letter,  captures  material  created  from  March  4,  1994  (the  date 
the  Independent  Counsel  issued  subpoenas  to  the  White  House  for 
White  House-Treasury  "contacts"  records)  to  the  last  day  of  the 
Committee's  hearings  on  White  House-Treasury  contacts  (also  the 
date  that  Judge  Starr  was  appointed  to  replace  Robert  Fiske  as 
Independent  Counsel) .   During  this  time  period,  the  White  House 
conducted  an  internal  review  of  White  House-Treasury  contacts, 
prepared  for  Congressior.al  hearings  on  that  subject  and  responded 
to  requests  from  the  Independent  Counsel.   Given  the  sensitive 
and  privileged  nature  of  the  material  created  in  connection  with 
each  of  these  activities,  we  believe  it  appropriate  to  discuss 
whether  the  request  can  be  narrowed  in  a  manner  that  provides  the 
Committee  an  opportunity  to  review  the  material  necessary  for  its 
inquiry  without  compromising  Executive  functions. 

Your  October  17  request  for  all  responsive  documents, 
up  to  the  present  moment,  found  in  the  files  of  the  President, 
Mrs.  Clinton,  Lloyd  Cutler  (presumably  while  he  was  White  House 
Counsel) ,  Bruce  Lindsey,  and  Margaret  Williams  is  puzzling.   Any 
material  created  after  August  5,  1994  (to  the  extent  such 
material  even  exists)  would  necessarily  be  a  retrospective  on  the 
conduct  that  is  the  subject  of  the  Committee's  inquiry  —  all  of 
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Robert  Giuffra,  Chief  Counsel 
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which  occurred  prior  to  August  5,  1994  —  and  have  no  probative 
value. 

As  you  know,  I  have  requested  a  meeting  for  Tuesday, 
October  24  with  Mr.  Chertoff  and  Mr.  Ben-Veniste  to  discuss  these 
requests  and  other  issues  raised  by  your  October  17  letter.   I  am 
confident  that  good  faith  discussions  about  this  material  will 
produce  an  acceptable  accommodation  that  satisfies  the 
Committee's  legitimate  needs. 


Sincer^y  yours 


Jane  C.  Sherburne 

Special  Counsel  to  the  President 


cc:   Richard  Ben-Veniste,  Minority  Special  Counsel 


1563 


1564 


1565 


I    DEPOSITION 
{        EXHIBIT       , 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  FEBRUARY  13,  1996 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:39  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Do  we  have  our  witnesses? 

The  Clerk.  They're  on  the  way  up. 

The  Chairman.  While  we  are  waiting  for  the  witnesses,  I  will 
ask  Senator  Sarbanes  if  he  has  any  opening  remarks  or  comments 
that  he  would  like  to  make  at  this  time. 

Senator  Sarbanes.  No,  thanks. 

The  Chairman.  Ms.  Hemreich,  Mr.  Bratton,  would  you  stand  for 
the  purposes  of  taking  the  oath,  please. 

[Whereupon,  Nancy  Hemreich,  Deputy  Assistant  to  the  Presi- 
dent &  Director  of  Oval  Office  Operations;  and  Sam  I.  Bratton, 
Chairman,  Arkansas  Public  Service  Commission;  were  called  as 
witnesses  and,  having  first  been  duly  sworn,  were  examined  and 
testified  as  follows:] 

The  Chairman.  Ms.  Hemreich  and  Mr.  Bratton,  if  you  have  any 
statement  that  you  would  like  to  give  to  the  Committee  before  we 
start,  we  would  be  very  pleased  to  receive  it. 

Ms.  Hemreich. 

SWORN  TESTIMONY  OF  NANCY  HERNREICH 

DEPUTY  ASSISTANT  TO  THE  PRESIDENT  & 

DIRECTOR  OF  OVAL  OFFICE  OPERATIONS 

FORMER  SCHEDULING  SECRETARY  TO  THE  GOVERNOR 

Ms.  Hernreich.  I  don't,  Mr.  Chairman. 

SWORN  TESTIMONY  OF  SAM  I.  BRATTON,  JR. 

CHAIRMAN,  ARKANSAS  PUBLIC  SERVICE  COMMISSION 

FORMER  COUNSEL  TO  THE  GOVERNOR 

Mr.  Bratton.  I  don't,  Mr.  Chairman. 

(1567) 
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The  Chairman.  Then  we  will  turn  to  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Bratton,  what's  your  current  position? 

Mr.  Bratton.  I  am  Chairman  of  the  Arkansas  Public  Service 
Commission. 

Mr.  Chertoff.  Ms.  Hernreich,  what's  your  current  position? 

Ms.  Hernreich.  I  am  Deputy  Assistant  to  the  President  and  Di- 
rector of  Oval  Office  Operations. 

Mr.  Chertoff.  Now,  I  want  to  direct  your  attention  to  the  mid- 
1980's,  in  particular,  the  period  from  1984  to  1987.  Mr.  Bratton, 
what  was  your  job  then? 

Mr.  Bratton.  I  was  Counsel  for  Legal  and  Financial  Policy  in 
Governor  Clinton's  staff. 

Mr.  Chertoff.  Ms.  Hernreich,  what  was  your  position  during 
that  period  of  time? 

Ms.  Hernreich.  Starting  in  1985,  I  was  the  Scheduling  Secre- 
tary for  Governor  Bill  Clinton. 

Mr.  Chertoff.  Now,  Mr.  Bratton,  I  want  to  direct  your  attention 
to  1985.  Did  you  know  a  person  by  the  name  of  Beverly  Bassett? 

Mr.  Bratton.  Yes,  I  do. 

Mr.  Chertoff.  She  was  the  Arkansas  Securities  Commissioner 
starting  in  1985? 

Mr.  Bratton.  Yes,  she  was. 

Mr.  Chertoff.  Did  she  report  to  you? 

Mr.  Bratton.  I  was  the  liaison  in  the  Governor's  office  with  the 
Securities  Department,  among  other  agencies. 

Mr.  Chertoff.  Her  responsibilities  included  regulating  savings 
and  loans? 

Mr.  Bratton.  She  had  the  responsibility  to  enforce  the  Arkansas 
savings  and  loan  statutes,  yes. 

Mr.  Chertoff.  And  she  reported  to  you  from  time  to  time  on  her 
activities;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  In  1985,  did  she  make  you  aware  of  the  fact  that 
there  had  been  a  proposal  on  behalf  of  Madison  Guaranty  Savings 
&  Loan  to  issue  preferred  stock? 

Mr.  Bratton.  At  this  point,  I  don't  have  a  specific  recollection 
that  she  did  so.  I  think  she  probably  did. 

Mr.  Chertoff.  Were  you  familiar  in  1985  with  Madison  Guar- 
anty Savings  &  Loan? 

Mr.  Bratton.  Generally. 

Mr.  Chertoff.  You  knew  it  was  a  savings  and  loan  operated  by 
Jim  McDougal? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Did  you  know  who  Jim  McDougal  was? 

Mr.  Bratton.  Yes,  I  did. 

Mr.  Chertoff.  Had  you  known  Mr.  McDougal  personally? 

Mr.  Bratton.  Mr.  McDougal  had  been  on  Governor  Clinton's 
stafi"  for  a  brief  period  of  time  in  1979.  I  was  also  on  the  staff  at 
that  time.  I  knew  him  then. 

Mr.  Chertoff.  So  you  overlapped  with  him  in  terms  of  serving 
with  Governor  Clinton? 

Mr.  Bratton.  Yes. 
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Mr.  Chertoff.  Now  did  you  also  learn  during  1985  and  1986 
that  Madison  Guaranty  Savings  &  Loan  had  trouble  in  terms  of  its 
capital? 

Mr.  Bratton.  I  was  aware  of  that. 

Mr.  Chertoff.  And  needed  to  get  more  money? 

Mr.  Bratton.  I  was  aware  of  that. 

Mr.  Chertoff.  Did  you  discuss  that  with  the  Governor? 

Mr.  Bratton.  I  am  sure  I  probably  made  him  aware  that  the  Se- 
curities Department  through  Ms.  Bassett  had  passed  that  informa- 
tion on  to  me. 

Mr.  Chertoff.  What  was  his  reaction? 

Mr.  Bratton.  I  don't  recall  specifically. 

Mr.  Chertoff.  Do  you  remember  how  many  times  you  talked  to 
Mr.  Clinton  about  Madison  during  the  period  1985  to  1986? 

Mr.  Bratton.  Probably  several  times,  but  I  don't  have  any  idea 
how  many. 

Mr.  Chertoff.  Now  in  the  summer  of  1986,  you  got  word  from 
Beverly  Bassett  that  the  Federal  regulators  were  taking  a  serious 
look  at  throwing  Mr.  McDougal  out  of  the  savings  and  loan;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  In  fact,  she  sent  you  a  handwritten  memo  to  that 
effect? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Have  you  seen  that  memo  recently? 

Mr.  Bratton.  That  memo  was  shown  to  me  during  a  deposition 
on  the  5th  of  January. 

Mr.  Chertoff.  I'm  going  to  ask  that  we  put  it  up  briefly  on  the 
Elmo  and  we're  putting  a  copy  before  you.  This  is  dated  July  2, 
1986.  We've  seen  this  before  in  the  hearings.  Do  you  recognize  this 
to  be  a  note  that  Beverly  Bassett  sent  you  on  July  2  relating  to 
Madison  Guaranty? 

Mr.  Bratton.  At  this  point,  I  do  not  specifically  recall  having  re- 
ceived it,  but  I'm  sure  I  probably  did. 

Mr.  Chertoff.  Did  you  talk  to  Ms.  Bassett  about  this? 

Mr.  Bratton.  I  believe  that  she  and  I  had  a  phone  conversation 
either  prior  to  her  sending  me  the  memo  or  probably  after  she  sent 
the  memo. 

Mr.  Chertoff.  Did  you  talk  to  the  Governor  about  this? 

Mr.  Bratton.  I  probably  either  had  a  conversation  with  him  or 
sent  him  a  short  memo  that  would  have  summarized  the  informa- 
tion that  had  been  passed  on  to  me  by  Beverly  Bassett  SchafTer. 

Mr.  Chertoff.  Did  you  understand  that  the  Governor  had  a  re- 
lationship with  Mr.  McDougal? 

Mr.  Bratton.  I  knew  that  he  knew  Mr.  McDougal. 

Mr.  Chertoff.  When  you  received  this  memo,  what  was  your  im- 
pression or  your  understanding  of  the  significance  of  the  phrase, 
"Because  of  Bill's  relationship  with  McDougal,  we  probably  ought 
to  talk  about  it"? 

Mr.  Bratton.  I  don't  know  that  I  had  any  particular  reaction  to 
that. 

Mr.  Chertoff.  Was  it  customary  in  your  position  as  one  of  the 
counsels  to  the  Governor  to  get  notice  from  regulators  about  pos- 
sible regulatory  action  that  might  affect  somebody  because  of  their 
relationship  with  the  Governor? 
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Mr.  Bratton.  It  was  common  practice  for  agency  directors  that 
I  had  haison  responsibiUties  with  to  notify  me  if  they  were  taking 
action  that  they  thought  would  be  of  interest  or  of  concern  to  the 
Governor,  without  regard  to  whether  it  was  Umited  to  someone  he 
might  know. 

Mr.  Chertoff.  Well,  this  is  not,  of  course,  a  reference  to  some- 
thing that  has  a  public  policy  impact.  The  memo  specifically  put  in 
terms  of  Bill's  relationship  with  McDougal,  which  you  understood 
to  be  a  personal  relationship;  right? 

Mr.  Bratton.  I  understood  that  Governor  Clinton  knew  Mr. 
McDougal. 

Mr.  Chertoff.  Did  you  also  know  that  the  Rose  Law  Firm  was 
doing  work  for  Madison? 

Mr.  Bratton.  I  believe  I  had  a  general  impression  that  Rose  had 
done  some  work  for  the  savings  and  loan. 

Mr.  Chertoff.  You  knew  that  Mrs.  Clinton  was  a  partner  at  the 
Rose  Law  Firm? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Now  did  you  learn  in  the  summer  of  1986  that 
the  Federal  Home  Loan  Bank  Board  had  insisted  that  McDougal 
be  relieved  of  his  position  at  the  savings  and  loan? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Did  you  report  that  to  the  Governor? 

Mr.  Bratton.  I'm  sure  I  did. 

Mr.  Chertoff.  Do  you  remember  his  reaction? 

Mr.  Bratton.  No,  I  don't. 

Mr.  Chertoff.  I  would  like  to  direct  your  attention  to  early 
1987.  I  want  you  to  bear  in  mind  that  as  of  that  point  in  time,  you 
had  learned  about,  as  you  have  described  to  us,  some  of  the  issues 
with  Madison  involving  the  capitalization,  that  you  learned  that 
Madison  and  McDougal  had  been  in  trouble  with  regulators  and 
you  had  learned  that  McDougal  had  been  essentially  kicked  out  of 
the  savings  and  loan.  Do  you  remember  early  in  1987,  that  there 
was  the  veto  of  a  water  and  sewer  regulatory  bill  known  as  Bill 
Number  1780? 

Mr.  Bratton.  Yes,  I'm  aware  of  that. 

Mr.  Chertoff.  And  that  was  a  bill  that  would  have  essentially 
created  an  exception  that  would  allow  a  particular  utility  in  the 
Little  Rock  area,  specifically  in  the  one  called  Castle  Sewer  and 
Water,  to  hook  up  to  certain  customers  without  having  to  be  regu- 
lated by  the  Public  Service  Commission;  is  that  right? 

Mr.  Bratton.  It  would  have  deregulated  from  PSC  jurisdiction 
a  very  narrowly  defined  class  of  water  companies.  Whether  there 
was  more  than  one,  I  don't  know. 

Mr.  Chertoff.  Did  you  recommend  the  veto  on  the  original  bill? 

Mr.  Bratton.  Yes,  I  did. 

Mr.  Chertoff.  And  you  did  it  because  you  thought  it  was  too 
narrowly  tailored  to  a  particular  company? 

Mr.  Bratton.  No,  sir,  I  recommended  that  it  be  vetoed  because 
it  was  unconstitutional,  in  violation  of  a  provision  in  the  State  Con- 
stitution that  prohibited  what  is  referred  to  as  special  and  local 
legislation. 

Mr.  Chertoff.  Meaning  that  it's  tailored  to  too  specific  a  locality 
as  opposed  to  generally  applicable? 
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Mr.  Bratton.  Generally. 

Mr.  Chertoff.  At  the  time  you  recommended  the  veto,  were  you 
aware  the  legislation  had  been  designed  specifically  to  assist  Castle 
Sewer  and  Water  Corporation? 

Mr.  Bratton.  I  don't  believe  I  was  aware  what  entity  was  de- 
scribed in  the  bill. 

Mr.  Chertoff.  I  would  like  to  put  up  a  memo  dated  February 
24,  1987,  to  a  Mike  Wilson  from  Jim  Guy  Tucker,  and  it  is  entitled 
"Proposed  Legislation  for  Castle  Sewer  and  Water  Corporation." 
The  first  paragraph  says,  "Attached  is  a  proposed  bill  designed  to 
take  care  of  a  problem  of  both  Madison  Guaranty  Savings  &  Loan 
and  Castle  Sewer  and  Water  Corporation."  Have  you  seen  this 
memorandum  before? 

Mr.  Bratton.  Not  that  I  know  of. 

Mr.  Chertoff.  Who  was  Mike  Wilson? 

Mr.  Bratton.  Mike  Wilson  is  a  State  Representative,  and  I  be- 
lieve he  was  ultimately  the  sponsor  of  the  legislation  that  we  are 
discussing. 

Mr.  Chertoff.  It  is  this  legislation,  this  initial  effort,  that  you 
recommended  the  Governor  veto  and  that  the  Governor  did  veto;  is 
that  correct?  You  can  take  a  look  at  the  bill. 

[Witness  reviewed  the  document.] 

Mr.  Bratton.  Without  comparing  them  word  for  word,  I  cannot 
say  it  is  exactly  what  was  the  legislation  we  vetoed.  It  seems  to  be 
very  similar. 

Mr.  Chertoff.  And  again,  at  the  time  that  you  recommended 
the  veto,  you  didn't  know  that  this  had  any  particular  connection 
with  Castle  Sewer  and  Water;  right? 

Mr.  Bratton.  I  do  not  have  any  recollection  of  knowing  that — 
what  entity  it  might  have  been  connected  to. 

Mr.  Chertoff.  Now,  you  learned  sometime  after  the  veto  that 
Mr.  R.  D.  Randolph  was  upset  about  the  veto;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Who  is  R.  D.  Randolph? 

Mr.  Bratton.  He  apparently  owned  Castle  Sewer  and  Water  at 
that  time. 

Mr.  Chertoff.  Do  you  know  whether  Mr.  Tucker  also  had  an  in- 
terest in  Castle  Sewer  and  Water? 

Mr.  Bratton.  I  did  not  know  at  that  time  whether  Mr.  Tucker 
had  an  interest  in  it  or  not. 

Mr.  Chertoff.  Had  you  heard  at  the  time  that  a  man  by  the 
name  of  David  Hale  had  an  interest  in  Castle  Sewer  and  Water? 

Mr.  Bratton.  Not  that  I  recall. 

Mr.  Chertoff.  But  you  did  know  Mr.  Randolph  had  an  interest 
in  it? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  How  did  you  learn  that  Mr.  Randolph  was  upset 
about  the  veto? 

Mr.  Bratton.  I  believe  I  had  a  conversation  with  Mr.  Randolph 
in  which  he  expressed  his  concern  about  the  veto  of  the  legislation. 

Mr.  Chertoff.  What  did  he  tell  you? 

Mr.  Bratton.  I  don't  recall  specifically,  and  I'm  not  sure  that  I 
had  a  conversation  with  Randolph.  I  have  a  general  impression 
that  I  did.  I  may  have  learned  about  his  being  upset  about  it  from 
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some  other  way,  but  I  think  that  Mr.  Randolph  probably  called  the 
Governor's  office  to  inquire  about  the  veto  of  the  legislation  and 
that  I  probably  talked  to  him. 

Mr.  Chertoff.  And  you  understood  that  the  nature  of  Mr.  Ran- 
dolph's concern  wasn't  a  disinterested  issue  about  policy;  it  had  to 
do  with  his  particular  interest  in  Castle  Sewer  and  Water? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  I  want  to  put  up  a  memo  that  is  dated  April  14th, 
to  BC  from  NH  with  a  cc  to  SB  4/15.  Have  you  seen  this  before, 
Mr.  Bratton? 

Mr.  Bratton.  I  assume  that  I  probably  saw  it  in  the  time  frame 
contemporaneous  to  what  we're  talking  about.  I  don't  specifically 
recall  it.  I  was  shown  this  memorandum  during  my  deposition  on 
January  5th. 

Mr.  Chertoff.  Ms.  Hernreich,  the  initials  "NH,"  do  you  recog- 
nize those  to  be  your  initials? 

Ms.  Hernreich.  Yes,  I  do. 

Mr.  Chertoff.  And  do  you  specifically  remember  preparing  this 
memo? 

Ms.  Hernreich.  No,  I  do  not  remember  preparing  this  memo. 

Mr.  Chertoff.  Having  looked  at  the  memo  and  having  seen  your 
initials,  do  you  believe  it  was  you  who  typed  the  memo? 

Ms.  Hernreich.  Yes. 

Mr.  Chertoff.  Do  you  remember  the  conversation  with  Mr.  Ran- 
dolph? 

Ms.  Hernreich.  Vaguely.  Since  I've  seen  this  memo,  then  I  have 
a  vague  recollection  of  a  conversation,  but  that  is  extremely  fuzzy 
after  all  these  years. 

Mr.  Chertoff.  Do  you  remember  him  being  angry? 

Ms.  Hernreich.  No,  I  don't. 

Mr.  Chertoff.  Am  I  correct  that  it  was  your  practice  when  you 
typed  a  memo  like  this  to  make  an  accurate  record  of  what  was 
said  to  you? 

Ms.  Hernreich.  I  tried  to,  yes. 

Mr.  Chertoff.  That  was  your  job? 

Ms.  Hernreich.  Yes. 

Mr.  Chertoff.  Now,  Mr.  Bratton,  I  want  to  direct  your  attention 
first  of  all  to  the  date  of  the  memo.  Do  you  remember  whether  you 
talked  to  Mr.  Randolph  before  or  after  this  memo  was  written? 

Mr.  Bratton.  If  I  talked  to  Mr.  Randolph,  it  was  probably  before 
this  memorandum.  As  I  say,  I'm  not  sure  that  I  did  talk  to  him. 
I  think  it  is  quite  likely  that  he  called  the  office  and  talked  to  me 
about  the  veto,  was  not  satisfied  with  our  conversation  and  then 
came  by  in  an  effort  to  see  the  (Governor  directly.  That  is  my  gen- 
eral recollection  of  what  I  think  is  likely  to  have  happened,  al- 
though I  do  not  have  a  specific  recollection  that  that  did  happen. 

Mr.  Chertoff.  I  want  to  direct  your  attention  to  the  text  of  the 
memo.  I  take  it  that  you  will  acknowledge  that  you  are — it's  essen- 
tially virtually  certain  you  saw  this  memo;  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  The  memo  reads,  "Mr.  Randolph  dropped  by  to 
see  you  this  morning  to  talk  to  you  about  the  Water  Bill  you  ve- 
toed. He  said  that  he  talked  to  you  on  Sunday  morning."  I  guess, 
the  "you"  there  would  be  Mr.  Clinton? 
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Ms.  Hernreich.  I'm  sorry? 

Mr.  Chertoff.  This  is  addressed  to  Bill  Clinton? 

Ms.  Hernreich.  Yes. 

Mr.  Chertoff.  You  write,  "Mr.  Randolph  dropped  by  to  see  you 
this  morning  to  talk  to  you  about  the  Water  Bill  you  vetoed.  He 
said  that  he  talked  to  you"  and  the  "you"  there  would  be  Governor 
Clinton? 

Ms.  Hernreich.  Yes. 

Mr.  Chertoff.  "On  Sunday  morning.  He  wants  to  know  if  the 
veto  is  going  to  stand.  He  would  like  you  to  call  Jim  Guy  Tucker 
about  this.  He  said  that  he  has  a  difficult  time  getting  an  answer 
from  you.  He  mentioned  a  meeting  between  you,  Tucker,  and  Jim 
McDougal  a  couple  of  years  ago  which  involved  $33,000.  This  was 
pretty  cryptic."  Do  you  remember  that  portion  of  the  discussion? 

Ms.  Hernreich.  No,  I  do  not  remember  that  portion  of  the  dis- 
cussion. 

Mr.  Chertoff.  Mr.  Bratton,  when  you  got  the  memo  and  you 
saw  that,  what  was  your  reaction  to  the  fact  that  Mr.  Randolph 
had  in  the  middle  of  this  discussion  about  the  veto  brought  up  a 
meeting  between  himself,  Tucker,  and  McDougal  that  involved  the 
Governor  and  $33,000? 

Mr.  Bratton.  I  don't  have  any  specific  recollection  of  having  re- 
ceived the  memo,  so  I  don't  have  any  recollection  of  what  reaction, 
if  any,  I  would  have  had  to  any  part  of  it. 

Mr.  Chertoff.  Does  it  look  to  you,  looking  at  this  memo,  as  if 
Mr.  Randolph  was  pretty  crudely  communicating  the  idea  that 
there  was  some  issue  in  which  he  had  provided  $33,000  that  he 
wanted  to  remind  the  Governor  about  in  connection  with  this  veto? 

Mr.  Bratton.  I  have  no  idea  what  Mr.  Randolph  was  trying  to 
communicate. 

Mr.  Chertoff.  Was  part  of  your  job,  Mr.  Bratton,  to  protect  the 
Grovemor  against  people  who  might  come  in  and  essentially  say 
things  to  the  effect  of  "I've  given  you  money,  now  you  owe  me  this*7 
Was  that  part  of  your  job? 

Mr.  Bratton.  I  would  assume  that  was  probably  part  of  the  re- 
sponsibility of  everybody  on  the  Grovemor's  staff. 

Mr.  Chertoff.  And  you  don't  have  a  recollection  of  reacting  to 
this  statement  about  the  $33,000? 

Mr.  Bratton.  No,  I  do  not. 

Mr.  Chertoff.  Did  you  know  that  in  April  1985,  there  had  been 
a  fundraiser  where  approximately  $33,000  had  been  raised  to  retire. 
Grovemor  Clinton's  debt  from  a  1984  campaign? 

Mr.  Bratton.  I  know  that  now.  I  don't  recall  whether  I  was 
aware  of  it  at  the  time  the  fundraiser  occurred  or  not. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  told  you  that 
in  the  course  of  that  fundraiser,  thousands  of  dollars  were  raised 
for  Mr.  Clinton  to  retire  this  personal  debt,  including  checks  from 
Mr.  Randolph  and  Mr.  Tucker? 

Mr.  Bratton.  No,  it  would  not. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  told  you  that 
Mr.  McDougal  held  the  fundraiser  at  Madison  Guaranty  Savings  & 
Loan? 
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Mr.  Bratton.  As  I  indicated,  I  am  aware  now  that  that  occurred. 
I  don't  believe  that  I  made  any  connection  between  that  fundraiser 
and  any  reference  in  this  memo. 

Mr.  Chertoff.  The  Governor  wound  up  speaking  to  Mr.  Ran- 
dolph, didn't  he,  Mr.  Bratton?  After  you  spoke  to  Mr.  Randolph, 
didn't  the  Grovernor  wind  up  speaking  to  Mr.  Randolph? 

Mr.  Bratton.  I  don't  know  whether  he  did  or  not. 

Mr.  Chertoff.  Isn't  it  your  impression  that  he  wasn't,  Mr.  Ran- 
dolph wasn't  satisfied  with  his  discussion  with  you  and  he  went  on 
to  talk  to  the  Governor? 

Mr.  Bratton.  It  is  my  general  recollection  that  that  is  probably 
what  he  wanted  to  do.  I  don't  know  whether  he  actually  had  a  con- 
versation with  the  Governor  or  not. 

Mr.  Chertoff.  Did  the  Governor  tell  you  to  find  out  more  facts 
about  this  transaction? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Now,  I  want  to  show  you  a  document  marked 
DKSN  18009  which  we're  going  to  put  right  in  front  of  you.  It's  un- 
dated, looks  like  it's  on  a  Post-it,  and  it  says,  "Ask  Sam  again.  Be 
sure  Walker  has  been  called."  Do  you  recognize  the  handwriting? 

Mr.  Bratton.  I'm  not  sure. 

Mr.  Chertoff.  Do  you  know,  was  there  a  Representative  Walker 
who  was  involved  in  this  legislation? 

Mr.  Bratton.  He  had — there  was  a  member  of  the  Arkansas 
General  Assembly  named  Bill  Walker  who  had  some  interest  in 
this  legislation. 

Mr.  Chertoff.  After  you  talked  to  Mr.  Randolph,  did  you  come 
to  learn  that  Madison  Guaranty  was  involved,  had  a  specific  inter- 
est in  this  whole  issue  about  the  veto  and  the  water  bill? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  And  that  was  the  first  time  you  learned  it;  right? 

Mr.  Bratton.  That  is  my  recollection. 

Mr.  Chertoff.  You  understood  from  your  previous  dealings  with 
Beverly  Bassett  that  Madison  was  an  institution  which  had  had  a 
troubled  history;  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  You  understood  that  McDougal  had  been  kicked 
out  of  the  institution? 

Mr.  Bratton.  I  was  aware  of  that. 

Mr.  Chertoff.  You  knew  that  the  Rose  Law  Firm  had  done 
work  for  Madison? 

Mr.  Bratton.  It  was  my  impression  that  they  had  done  some 
work  for  Madison. 

Mr.  Chertoff.  Now,  you  understood  in  connection  with  the  veto 
that  this  was  a  transaction  of  great  interest  to  Mr.  Randolph,  to 
Mr.  Tucker,  and  to  Madison  Guaranty  Savings  &  Loan;  correct? 

Mr.  Bratton.  I  was  aware  that  it  was  of  great  interest  to  Mr. 
Randolph  and  to  Madison.  I  believe  it  was  my  impression  at  the 
time  that  Mr.  Tucker  was  serving  as  counsel  for  one  or  more  of  the 
parties  who  were  interested  in  the  transaction. 

Mr.  Chertoff.  I  want  to  show  you  a  letter  dated  April  24,  1987, 
from  Mr.  Tucker  directed  to  Governor  Clinton.  Was  it  your  tj^Dical 
practice,  when  you  were  counsel  working  on  a  matter,  to  get  copies 
from  the  GrOvernor  of  correspondence  relating  to  the  matter? 


1575 

Mr.  Bratton.  That  would  normally  be  the  situation. 

Mr.  Chertoff.  After  your  conversation  with  Mr.  Randolph,  you 
were  essentially  assigned  by  the  Governor  to,  as  you  testified  ear- 
lier, develop  more  facts  relating  to  the  transaction;  right? 

Mr.  Bratton.  That's  correct,  but  again,  I  am  not  positive  that  I 
did  have  a  conversation  with  Mr.  Randolph.  I  may  have  learned 
that  he  was  upset  about  it  in  some  other  manner.  I  think  I  prob- 
ably talked  to  him,  but  I'm  not  positive  I  did. 

The  Chairman.  Can  I  ask  you  something?  Prior  to  this  line  of 
questioning,  Mr.  Chertoff  asked  you  about  this  memo  to  Bill  Clin- 
ton from  NH,  NH  is  Ms.  Hemreich;  is  that  right? 

Ms.  Hernreich.  Yes. 

The  Chairman.  "Re:  R.D.  Randolph's  Visit"  on  the  bottom  left, 
what  does  that  say?  Did  you  prepare  that,  Ms.  Hemreich? 

Ms.  Hernreich.  Yes,  I  did. 

The  Chairman.  Was  that  your  handwriting  or  Governor  Clinton's 
there,  cc? 

Ms.  Hernreich.  That's  my  handwriting. 

The  Chairman.  So  that  meant  that  you  sent  Mr.  Bratton  a  copy 
of  this;  right? 

Ms.  Hernreich.  I  assume  so.  That's  what  it  indicates,  yes. 

The  Chairman.  You  sent  him  a  carbon  copy? 

Ms.  Hernreich.  Yes. 

The  Chairman.  He's  CJovemor's  counsel? 

Ms.  Hernreich.  Yes. 

The  Chairman.  You  would  typically  in  some  kind  of  a  manner  of 
this  t3T)e,  some  dispute,  some  irate  constituent,  whatnot,  who  had 
the  ability  to  walk  into  the  Governor's  office,  you  would  send  to  his 
counsel  this  kind  of  thing,  wouldn't  you? 

Ms.  Hernreich.  Well,  in  this  case,  it  appears  that  I  sent  it  to 
him  after  I  had  prepared  the  memo  and  sent  it  through  to  the  Gov- 
ernor. 

The  Chairman.  In  other  words,  you  sent  it  to  the  Governor,  the 
Ck)vemor  then  sends  it  back  to  you;  right? 

Ms.  Hernreich.  That's  correct. 

The  Chairman.  What  does  he  write  there?  Is  that  his  hand- 
writing? 

Ms.  Hernreich.  Yes,  it  is.  It  says,  "ugh." 

The  Chairman.  That's  a  little  arrow;  right? 

Ms.  Hernreich.  Yes. 

The  Chairman.  That  refers  to  "needs  to  call  Tucker,"  and  that's 
why  he  goes  "ugh,"  huh? 

Ms.  Hernreich.  I  assume  so.  I  don't  really  know  if  that's  specifi- 
cally what  he  was  saying  "ugh"  about. 

The  Chairman.  Well,  it's  "ugh."  OK.  And  then  what  does  he  say 
after  that? 

Ms.  Hernreich.  He  doesn't  say  anything  after  that. 

The  Chairman.  What's  that  handwriting  underneath?  What  does 
that  say? 

Ms.  Hernreich.  It  says,  "See  if  Sam  will  call  him." 

The  Chairman.  Who  is  Sam? 

Ms.  Hernreich.  Sam  Bratton. 

The  Chairman.  What  did  you  do,  Mr.  Bratton? 

Mr.  Bratton.  I  believe  I  called  Mr.  Tucker. 
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The  Chairman.  You  remember  this?  This  is  not  an  uneventful, 
usual  kind  of  thing  that  you  get.  Do  you  usually  get  this  on  a  week- 
ly basis? 

Mr.  Bratton.  During  a  legislative  session,  we  would  have  people 
upset  about  something  on  an  hourly  basis,  and  I  had  the  respon- 
sibility of  calling  an  awfiil  lot  of  them,  Mr.  Chairman. 

The  Chairman.  Oh,  really.  This  kind  of  thing?  This  kind  of 
memo?  Referring  to  $33,000? 

Mr.  Bratton.  I  don't  know  what  the  reference  to  $33,000  was  at 
that  time. 

The  Chairman.  Were  you  blind,  deaf  and  dumb?  Take  a  look  at 
that.  Now  take  a  look  at  it. 

Mr.  Bratton.  Yes,  sir,  I  have  looked  at  it. 

The  Chairman.  Read  what  it  says.  Look,  when  you  tell  me  that 
you  don't  remember,  I  mean,  are  you  really  saying  that  you  don't 
remember? 

Mr.  Bratton.  Do  I  specifically  remember,  independent  of  having 
seen  this  memorandum,  what  happened  on  a  daily  basis  about  this 
legislation  8  years  ago?  No,  sir. 

The  Chairman.  I'm  not  asking  you  about  a  daily  basis.  I'm  ask- 
ing you  about  something  which  would  appear  to  have — this  has 
ramifications.  "See  if  Sam  will  call  him."  Did  you  call  him? 

Mr.  Bratton.  Did  I  call  who,  Mr.  Chairman? 

The  Chairman.  Who  is  it  talking  about? 

Mr.  Bratton.  I  believe  it  is  talking  about  Mr.  Tucker,  and  I  ap- 
parently did  call  Mr.  Tucker  because  I  subsequently  prepared  a 
memorandum  to  the  Governor  that  contained  information  that  I 
got  from  a  telephone  call  with  Mr.  Tucker,  perhaps  two  telephone 
calls  with  Mr.  Tucker. 

The  Chairman.  So  you  did  follow  up  and  you  did  call  him? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Mr.  Bratton,  I  would  like  to  go  to  this  letter  of 
April  24th  to  Governor  Clinton  from  Mr.  Tucker.  The  fourth  para- 
graph there  at  the  bottom  begins,  "R.  D.  Randolph,  Madison  Guar- 
anty Savings  &  Loan,  and  I  were  all  very  disappointed  that  this 
non-controversial  bill  was  vetoed."  You  have  a  copy  of  this  letter? 

Mr.  Bratton.  I  probably  did. 

Mr.  Chertoff.  Did  it  strike  you  as  interesting  that  the  writer  of 
the  letter  should  make  a  point  of  saying  that  both  Mr.  Randolph 
and  Madison  Guaranty  Savings  &  Loan  were  very  disappointed  by 
the  veto? 

Mr.  Bratton.  I  don't  recall. 

Mr.  Chertoff.  Did  you  go  in  to  the  Governor  at  this  point  and 
say,  "Governor,  there  might  be  a  problem  here,  because  your  wife's 
firm  has  done  work  for  Madison  Guaranty,  McDougal  had  a  rela- 
tionship with  you  in  the  past,  he  was  tossed  out  of  the  bank,  there 
are  all  kinds  of  problems  with  the  savings  and  loan."?  Did  you  give 
him  any  kind  of  a  warning  or  suggest  to  him  he  might  want  to 
walk  softly  on  this  issue? 

Mr.  Bratton.  I  don't  recall  what  conversations  that  I  may  have 
had  specifically  with  the  Governor. 

Mr.  Chertoff.  You  have  no  recollection? 

Mr.  Bratton.  No,  sir. 
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Mr.  Chertoff.  And  you  didn't  see  anything  about  this  Madison 
Guaranty  and  Randolph's  mention  of  $33,000  that  raised  a  warning 
flag  for  you? 

Mr.  Bratton.  I  had  no  idea  what  the  reference  to  $33,000  was 
at  the  time,  to  the  best  of  my  recollection,  no. 

Mr.  Chertoff.  Did  you  ask? 

Mr.  Bratton.  I  don't  believe  I  did. 

Mr.  Chertoff.  Did  you  ask  Mr.  Tucker? 

Mr.  Bratton.  I  don't  think  so. 

Mr.  Chertoff.  Did  you  ask  Mr.  Randolph? 

Mr.  Bratton.  I  don't  believe  I  did. 

Mr.  Chertoff.  Did  you  ask  Governor  Clinton? 

Mr.  Bratton.  I  don't  think  so. 

Mr.  Chertoff.  Did  Governor  Clinton  say  to  you,  "Sam,  there's 
a  reference  to  $33,000,  I  have  no  idea  what  this  is  about."? 

Mr.  Bratton.  I  don't  have  any  recollection  of  that. 

Mr.  Chertoff.  Did  you  assume  the  Governor  knew  what  the  ref- 
erence was  about? 

Mr.  Bratton.  I  assume  that  he  probably  did. 

Mr.  Chertoff.  And  you  didn't  want  to  push  it  an3nnore? 

Mr.  Bratton.  I  don't  recall  that  I  asked  him  and  I  don't  believe 
he  told  me. 

Mr.  Chertoff.  When  you  saw  Madison  Guaranty  Savings  & 
Loan  on  this  letter,  that  didn't  ring  a  bell  or  raise  a  warning  flag, 
either;  right? 

Mr.  Bratton.  I  don't  recall  specifically  having  seen  this  letter, 
although  I'm  sure  I  probably  did. 

Mr.  Chertoff.  Three  days  later,  on  April  27,  1987,  there's  a  let- 
ter written  to  the  new  lawyers  who  were  representing  the  Federal 
regulators  who  were  now  supervising  or  taking  a  more  intensive 
role  in  supervising  the  savings  and  loan.  It  is  a  letter  from  Jim 
Guy  Tucker  that  reads,  "Dear  Jeff,  Governor  Clinton  vetoed 
H.B.  1780.  He  has  told  R.  D.  Randolph  and  the  sponsors  that  the 
veto  was  an  error  he  will  correct  if  there  is  a  special  legislative  ses- 
sion." Was  the  veto  an  error,  Mr.  Bratton? 

Mr.  Bratton.  I'm  not  sure  what  is  meant  by  the  reference  to  the 
veto  being  an  error.  I  have  no  reason  to  think  that  the  veto  was 
an  error. 

Mr.  Chertoff.  Did  the  Governor  tell  you  before  April  27th  that 
he  considered  the  veto  an  error? 

Mr.  Bratton.  Not  that  I  recall. 

Mr.  Chertoff.  Were  you  part  of  the  discussion  that  the  Gov- 
ernor had  with  Mr.  Randolph  and  the  sponsors  in  which  he  indi- 
cated the  veto  was  an  error? 

Mr.  Bratton.  I  don't  recall  being  present  with  any  conversation 
that  the  Governor  had  with  Mr.  Randolph. 

Mr.  Chertoff.  Did  you  get  a  copy  of  this  letter? 

Mr.  Bratton.  Not  that  I  recall. 

Mr.  Chertoff.  Did  the  Governor  tell  you  he  had  spoken  to  Mr. 
Randolph  and  said  the  veto  was  an  error? 

Mr.  Bratton.  I  don't  believe  he  ever  told  me  that  he  had  told 
Mr.  Randolph  that  the  veto  was  an  error. 

Mr.  Chertoff.  Now,  you  indicated  that  you  were  asked  to  do 
some  research  and  get  more  of  the  facts  together  on  this;  right? 
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Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  You  prepared  a  memo  for  Grovernor  Clinton  in 
May  on  this;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  I  would  like  to  put  up  your  memo  dated  May  19, 
1987,  "To:  Gk)vernor,  From:  Sam,  Subject:  Sewer  District  Regula- 
tion Legislation."  At  the  time  that  you  pulled  together  your  re- 
search on  this  legislation,  were  you  aware  that  the  Rose  Law  Firm 
had  been  specifically  asked  in  1986  to  do  legal  research  on  this 
very  issue,  whether  there  could  be  an  extension  of  the  utility  to  cer- 
tain individuals  who  were  not  within  the  particular  development 
that  the  utility  serviced? 

Mr.  Bratton.  I  don't  believe  so. 

Mr.  Chertoff.  Did  you  know  that  Mrs.  Clinton  herself  had  re- 
viewed a  memo  of  legal  advice,  indicating  to  Madison  that  they  had 
a  certain  ability  to  extend  their  utility  operations? 

Mr.  Bratton.  I  don't  believe  I  was  aware  of  that. 

Mr.  Chertoff.  Did  the  Governor  ever  mention  that  to  you? 

Mr.  Bratton.  I  don't  think  so. 

Mr.  Chertoff.  Let's  get  into  your  memo  here.  This  is  something 
you  wrote  yourself;  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  It  was  based  on  your  conversations  with  Tucker; 
is  that  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Tucker  told  you  that  the  company  had  been  sold 
to  a  company  organized  by  R.  D.  Randolph  to  acquire  the  water  and 
sewer  utility? 

Mr.  Bratton.  That's  what  the  memo  says. 

Mr.  Chertoff.  Did  you  know  at  the  time  that  this  transaction 
was  part  of  a  larger  series  of  transactions  involving  IDC  that  have 
been  subsequently  characterized  by  regulators  as — actually  had  al- 
ready been  characterized  by  regulators  as  fictitious  transactions? 

Mr.  Bratton.  I  don't  believe  I  was  aware  of  any  of  that. 

Mr.  Chertoff.  It  goes  on  to  say  at  the  end  of  the  first  para- 
graph, "Madison  Guaranty  is  the  mortgage  holder.  Therefore,  in 
Tucker's  opinion,  the  mortgage  is  invalid  as  the  utility  had  not  filed 
for  regulation  and  obtained  approval  of  the  mortgage."  Is  that  what 
Tucker  told  you? 

Mr.  Bratton.  I  assume  it  is. 

Mr.  Chertoff.  Did  you  know  that  a  lawyer  at  the  Rose  Law 
Firm  by  the  name  of  R.  Davis  Thomas  had  in  October  1985,  at  the 
time  of  the  original  transaction,  done  research  on  what  approvals, 
permits,  et  cetera,  are  necessary  to  operate  sewer  and  water  facili- 
ties? 

Mr.  Bratton.  I  don't  believe  I  was  aware  of  that. 

Mr.  Chertoff.  Did  you  know  that  another  lawyer  at  the  firm  by 
the  name  of  Rick  Donovan  had  written  a  memo  on  February  17, 
1986,  to  Hillary  Clinton,  indicating  that  there  could  be  potential 
problems  if  the  water  and  sewer  utility  in  this  location  didn't  sub- 
mit to  regulation  by  the  Public  Services  Commission? 

Mr.  Bratton.  I  don't  think  I  was  aware  of  that. 
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Mr.  Chertoff.  Mr.  Tucker  then  went  on  in  the  third  paragraph 
on  the  first  page  to  indicate  to  you  what  the  impUcations  were  of 
this  problem  he  was  having.  He  says: 

If  the  legislation  exempting  certain  water  and  sewer  companies  from  PSC  regula- 
tion is  not  enacted  in  the  Special  Session,  litigation  will  probably  be  initiated  be- 
tween Madison  Guaranty  and  the  company  owning  the  utility  and  that  the  initiation 
of  litigation  between  those  two  parties  would  likely  negate  the  possibility  of  the  util- 
ity expanding  its  operation  through  any  sort  of  arrangements  with  the  City  of 
Wrightsville.  I  assume  the  litigation  would  result  because  of  the  question  of  the  va- 
lidity of  the  mortgage. 

So  you  understood  from  Mr.  Tucker  that  if  this  legislation  fix 
were  not  passed,  the  whole  mortgage  that  underlay  the  transaction 
would  suddenly  be  opened  up  to  litigation;  right? 

Mr.  Bratton.  That's  what  the  memorandum  says. 

Mr.  Chertoff.  And  was  that  an  issue  that  was  of  concern  to  the 
State  in  an  official  capacity,  whether  there  would  be  litigation  be- 
tween two  private  parties  on  a  mortgage? 

Mr.  Bratton.  No. 

Mr.  Chertoff.  Why  did  you  put  it  in  there? 

Mr.  Bratton.  Because  it  was  part  of  the  information  about  the 
background  of  the  legislation,  why  it  had  been  introduced  in  the 
first  place,  which  was  what  I  had  been  asked  to  provide  the  Gov- 
ernor was  in  essence  a  history  of  the  legislation  and  what  the  par- 
ties' interests  in  it  were  and  what  the  concerns  were,  which  is  what 
I  did. 

Mr.  Chertoff.  But  this  litigation  between  private  parties  over 
this  mortgage  would  not  be  a  public  policy  issue;  right? 

Mr.  Bratton.  No,  it  would  not. 

Mr.  Chertoff.  But  it  might  be  of  interest  to  the  lawyers  or  the 
people  who  were  involved  in  the  original  transaction;  right? 

Mr.  Bratton.  I  assume  it  would  be  of  great  interest  to  the  par- 
ties to  the  transaction. 

Mr.  Chertoff.  Let  me  finish  this  sentence.  "And  the  fact  that 
the  S&L  is  now  being  operated  under  the  close  scrutiny  of  FSLIC 
and  is  no  longer  controlled  by  McDougal,  et  al."  Why  did  you  put 
that  phrase  in?  Why  was  that  significant? 

Mr.  Bratton.  I  don't  specifically  recall. 

Mr.  Chertoff.  Was  it  to  communicate  the  fact  that  because  Mr. 
McDougal  was  no  longer  in  control  of  the  institution,  he  could  no 
longer  be  counted  on  in  terms  of  whether  he  would  take  certain 
steps  in  the  litigation? 

Mr.  Bratton.  I  don't  recall  specifically  what  information  I  was 
provided  that  led  me  to  include  that  sentence. 

Mr.  Chertoff.  Well,  I  mean,  looking  at  it  logically,  you're  pre- 
paring a  memo  for  the  Governor  in  terms  of  deciding  what  position 
he  wants  to  take  on  letting  the  legislation  be  resubmitted  in  an  up- 
coming Special  Session.  And  I  take  it  it  was  the  Governor  who  had 
to  designate  the  items  on  the  agenda  for  the  Special  Session;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  So  if  the  CJovernor  didn't  say  yes  to  putting  this 
on  the  list  for  the  Special  Session,  it  wasn't  going  an3rwhere  in  the 
Special  Session? 

Mr.  Bratton.  That's  correct. 
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Mr.  Chertoff.  And  Tucker  told  you  that  he  had  a  whole  set  of 
arrangements,  business  arrangements,  in  terms  of  refinancing  his 
utility,  that  depended  upon  the  passage  of  this  legislation;  right? 

Mr.  Bratton.  I  don't  know  that  he  told  me  he  had  a  whole  set 
of  refinancing — I  don't  recall  being  told  anything  beyond  what's  set 
out  in  the  memo. 

Mr.  Chertoff.  What  he  told  you  and  what  you  made  note  of  was 
that  there  would  be  litigation  about  the  validity  of  the  mortgage 
and  that  the  S&L  was  no  longer  being  operated  and  controlled  by 
McDougal,  but  it  was  now  under  the  close  scrutiny  of  the  regula- 
tors. You  put  that  in  the  memo;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  That  was  your  decision  to  put  it  in? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Why  did  you  put  it  in? 

Mr.  Bratton.  It  is  possible  that  what  I  was  suggesting  there  is 
that  since  the  utility  had  originally  been  owned  by  the  S&L  and 
had  been  sold  by  the  S&L,  that  while  it  was  under  McDougal's  con- 
trol, that  McDougal  might  have  been  less  likely  to  initiate  litigation 
involving  the  mortgage  than  the  regulators  might  have  been. 

Mr.  Chertoff.  But  you  couldn't  count  on  McDougal  anymore  be- 
cause McDougal  was  out  of  the  savings  and  loan;  right? 

Mr.  Bratton.  I  am  not  sure  what  you  mean  by  "Count  on 
McDougal." 

Mr.  Chertoff.  In  other  words,  McDougal  would  no  longer  be  at 
the  savings  and  loan  to  control  whether  there  was  litigation;  right? 

Mr.  Bratton.  McDougal  was  no  longer  at  the  S&L. 

Mr.  Chertoff.  You  knew  when  you  wrote  this  that  the  Rose 
Firm  had  done  work  for  the  savings  and  loan;  right? 

Mr.  Bratton.  I  knew  that  the  Rose  Firm  had  done  some  work 
for  the  S&L.  I  had  no  idea  whether  the  Rose  Firm  had  done  any 
work  that  had  to  do  with  any  of  these  transactions. 

Mr.  Chertoff.  You  knew  that  there  was,  as  Ms.  Bassett  said,  a 
special  relationship  between  McDougal  and  the  Governor;  right? 

Mr.  Bratton.  I  knew  that  the  Governor  and  Jim  McDougal  knew 
each  other  and  had  known  each  other  for  a  good  while. 

Mr.  Chertoff.  Let  me  ask  one  last  question.  My  time  is  up.  We 
will  come  back  to  this.  On  the  next  page,  you  say  in  the  memo,  you 
talked  to  Robert  Johnston,  who  was  the  head  of  the  PSC,  right, 
Public  Service  Commission? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  He  would  have  to  review  the  proposal? 

Mr.  Bratton.  He  wouldn't  have  had  to  review  the  proposal,  but 
it  would  have  been  my  practice  to  talk  with  Johnston  or  someone 
at  the  PSC,  if  there  was  legislation  that  involved  PSC  jurisdiction. 

Mr.  Chertoff.  You  said  in  the  memo,  "I  did  tell  Robert"  that's 
Johnston,  "that  I  thought  you"  and  "you"  is  the  Governor  here;  is 
that  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  You  said,  "Would  be  inclined  to  try  to  be  of  some 
help  in  resolving  this  problem."  Is  that  true?  Did  you  tell  Mr.  John- 
ston that? 

Mr.  Bratton.  I  assume  I  told  Mr.  Johnston  that  if  I  reported 
that  in  the  memo.  I  don't  recall  the  specifics  of  my  conversation 
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with  Mr.  Johnston,  but  I  assume  that's  what  I  told  him  if  that's 
what  I  wrote  at  the  time. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Senator  SiMON.  Senator  Sarbanes,  I'm  going  to  have  to  leave.  If 
I  could  just  have  1  minute,  first  of  all. 

Senator  Sarbanes.  Certainly. 

OPENING  COMMENT  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  I  think  it  is  significant  that  Governor  Clinton  ve- 
toed a  bill  that  Madison  Savings  &  Loan  wanted.  That,  in  itself, 
is  significant.  I  would  just  like  to  ask  Mr.  Bratton  this  question: 
At  any  point,  did  Governor  Clinton,  in  relation  to  this  legislation, 
do  anything  that  you  would  consider  either  illegal  or  unethical? 

Mr.  Bratton.  No,  Senator. 

Senator  SiMON.  I  thank  you. 

Mr.  Ben-Veniste.  Thank  you,  Senator. 

Mr.  Bratton,  let  me  pick  up  on  the  theme  of  Senator  Simon's 
question.  To  go  back  to  the  issue  of  the  memorandum  you  received 
from  Beverly  Bassett  Schaffer,  you  indicated  that  part  of  your  job 
and  part  of  the  job  of  all  people  who  worked  for  the  Governor  was 
to  make  sure  that  the  Governor  was  insulated  to  the  best  of  your 
ability  from  people  who  might  make  improper  or  inappropriate  re- 
quests of  him;  is  that  correct? 

Mr.  Bratton.  Yes. 

Mr.  Ben-Veniste.  In  that  regard,  Ms.  Bassett  Schaffer  has  testi- 
fied that  she  thought  it  appropriate  that  the  Governor  know,  first 
of  all,  what  the  impending  action  was  going  to  be  with  respect  to 
a  State-chartered  S&L.  Was  that  appropriate,  in  your  view? 

Mr.  Bratton.  Absolutely. 

Mr.  Ben-Veniste.  Second,  since  it  was  well  known  that  Mr. 
McDougal  and  Mr.  Clinton  had  a  relationship  that  went  back  a 
number  of  years,  that  she  was  putting  the  Governor  on  notice 
through  you  that  there  might  possibly  be  some  ramification  in 
terms  of  a  request  from  Mr.  McDougal  to  do  something,  that  the 
Governor  should  be  forewarned  and  prepared  about  that.  Did  you 
regard  that  as  appropriate? 

Mr.  Bratton.  Yes. 

Mr.  Ben-Veniste.  Now  let's  go  to  the  question — and  with  respect 
to  anything  that  was  done,  in  your  view,  with  respect  to  the  ap- 
proval of  the  concept  of  issuing  preferred  stock  by  Madison  Guar- 
anty Savings  &  Loan,  as  well  as  the  prerequisite  for  Madison 
Guaranty  Savings  &  Loan  increasing  its  net  capital  prior  to  being 
able  to  issue  preferred  stock,  did  you  feel  that  there  was  anything 
irregular  or  inappropriate  with  Ms.  Bassett  Schaffer's  decisions 
substantively  on  that  issue? 

Mr.  Bratton.  I  don't  believe  that  she  and  I  had  a  substantive 
discussion  of  the  merits.  I  think  she  probably  just  mentioned  to  me 
in  a  conversation  that  she  had  received  or  the  department  had  re- 
ceived an  application  from  Madison  to  issue  preferred  stock.  I  don't 
think  she  called  up  and  told  me  that.  If  we  talked  about  it,  I  think 
she  probably  mentioned  it  in  a  conversation  that  we  would  periodi- 
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cally  have  about  various  matters  that  were  pending  before  the  de- 
partment. 

Mr.  Ben-Veniste.  Fair  enough.  On  the  basis  of  what  you  have 
learned  subsequently,  indeed  the  basis  of  what  you  have  learned  as 
you  sit  here  today,  do  you  have  any  reason  to  believe  that  Beverly 
Bassett  Schaffer  acted  inappropriately  in  any  regard  with  respect 
to  the  Madison  Guaranty  Savings  &  Loan  securities  matter? 

Mr.  Bratton.  No,  I  do  not. 

Mr.  Ben-Veniste.  Now  let's  move  to  the  question  of  the  bill  for 
Castle  Sewer.  According  to  the  information  that  we  have,  the  ini- 
tial bill,  which  was  vetoed  by  Governor  Clinton,  was  a  bill  which 
in  hindsight  seems  to  cover  pretty  much  the  Castle  situation;  is 
that  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  That  bill  passed,  did  it  not,  in  the  Arkansas 
State  House  unanimously;  is  that  correct? 

Mr.  Bratton.  I  don't  recall  whether  it  passed  unanimously.  It's 
my  recollection  that  it  passed  with  few,  if  any,  dissenting  votes  in 
both  bodies. 

Mr.  Ben-Veniste.  Well,  let's  turn  to  the  recap,  perhaps  in  the 
letter  that  Mr.  Tucker  wrote  regarding  the  prior  history  of  the  bill. 
Are  you  with  me?  The  first  paragraph  says,  "H.B.  1780  by  Rep- 
resentatives Mike  Wilson  and  William  Walker  was  vetoed  after 
having  passed  both  Houses  with  no  dissenting  vote."  Does  that  re- 
fresh your  recollection? 

Mr.  Bratton.  I  assume  that's  probably  accurate. 

Mr.  Ben-Veniste.  So  the  bill  was  sponsored  by  Representative 
Wilson.  Was  William  Walker  a  Representative  in  the  House  or  was 
he  on  the  Senate  side? 

Mr.  Bratton.  House.  He  was  a  Member  of  the  House  of  Repre- 
sentatives. 

Mr.  Ben-Veniste.  So  the  bill  was  sponsored  by  two  House  mem- 
bers and  passed  the  House  without  dissent.  It  was  also  passed  in 
the  Senate  without  dissent  prior  to  the  time  it  reached  Governor 
Clinton's  desk;  correct? 

Mr.  Bratton.  Apparently  so. 

Mr.  Ben-Veniste.  Now  if,  in  fact,  there  was  some  motive  to 
make  sure  that  Governor  Clinton  made  good  on  any  arrangement 
that  he  had  made  before  was  in  any  way  trying  to  help  Mr.  Tucker 
in  this  regard  or  Mr.  Randolph  in  this  regard,  wouldn't  it  have 
been  logical  for  someone  to  call  your  office  or  call  the  Governor's 
office  and  say,  "Governor,  this  bill  is  coming,  we're  favoring  it,  this 
is  our  bill."? 

Mr.  Bratton.  It  would  certainly  seem  that  way. 

Mr.  Ben-Veniste.  Yet  there  was  no  contact  whatsoever,  is  that 
correct,  as  far  as  you  know? 

Mr.  Bratton.  As  far  as  I  know. 

Mr.  Ben-Veniste.  Now  was  there  a  pocket  veto  in  Arkansas  back 
10  or  11  years  ago,  whenever  this  happened? 

Mr.  Bratton.  No,  there  was  not. 

Mr.  Ben-Veniste.  So  that  if  the  Governor  hadn't  vetoed  the  bill, 
it  had  passed  unanimously  in  both  Houses,  if  he  had  just  let  it 
alone,  it  would  have  become  law? 

Mr.  Bratton.  That's  correct. 
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Mr.  Ben-Veniste.  Yet  because  it  had  a  constitutional  infirmity, 
you  brought  it  to  the  Governor's  attention  and  the  bill  was  vetoed? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  New  legislation  was  proposed  and  can  you  tell 
us  what  the  role  of  the  Public  Service  Commission  was  in  this,  and 
who  the  Public  Service  Commission  is? 

Mr.  Bratton.  The  Public  Service  Commission  is  the  State  agency 
that  regulates  utility  rates,  quality  of  service,  and  other  related  is- 
sues. 

Mr.  Ben-Veniste.  Did  they  have  a  position  with  respect  to  this 
legislation?  When  I  say  "this  legislation,"  I  mean,  in  general. 

Mr.  Bratton.  At  that  point,  the  Commission  had  some  concern 
about  the  overall  regulation  of  small  water  companies.  It  was  dif- 
ficult to  identify  how  many  were  out  there.  Oftentimes  the  cost  of 
regulation  which  the  company  could  then  pass  on  to  its  customers 
arguably  would  exceed  any  benefit  the  customers  might  get  from 
regulation,  so  there  were  some  concerns  about  how  much  benefit, 
if  any,  customers  of  small  water  companies  got  from  being  regu- 
lated by  the  PSC. 

Mr.  Ben-Veniste.  Well,  I  don't  know  a  thing  about  water  and 
sewer  regulation,  I  am  the  first  to  admit  that.  It  seems  like  it  may 
be  a  very  specialized  area  of  interest.  I  know  nothing  about  Arkan- 
sas law,  and  these  events  occurred  10  or  11  years  ago.  But  let  me 
ask  you,  based  on  the  position  that  the  Public  Service  Commission 
took  in  general  about  small  water  and  sewer  companies,  did  they 
recommend  any  legislation? 

Mr.  Bratton.  I  believe  that  there  had  been  some  discussion 
within  the  Public  Service  Commission  staff  to  suggest,  if  not  de- 
regulating small  water  and  sewer  companies,  to  create  some  alter- 
native government  structure  that  would  not  have  involved  Public 
Service  Commission  jurisdiction. 

Mr.  Ben-Veniste.  Let's  get  the  time  frames  back  in  focus.  The 
first  bill  was  vetoed  approximately  when? 

Mr.  Bratton.  Well,  I  assume  sometime  shortly  before  the  Nancy 
Hernreich  memo. 

Mr.  Ben-Veniste.  We  have  April  8,  1987,  as  the  date.  Does  that 
sound  appropriate  to  you? 

Mr.  Bratton.  Certainly  in  the  general  time  frame. 

Mr.  Ben-Veniste.  Then  a  series  of  communications  took  place 
with  respect  to  Mr.  Tucker  contacting  the  Governor's  office  and  you 
and  so  forth  and  so  on,  as  we've  seen.  But  let  me  ask  you  to  take 
a  look  at  a  memo  which  I  believe  is  in  front  of  you  to  Jerrell  Clark 
from  Doug  Strock  regarding  H.B.  1780 — PSC  Position.  Do  you  see 
that? 

Mr.  Bratton.  I  have  a  copy  of  a  memo  from  Doug  Strock  to 
Butch  SuUins,  Larry  Jegley,  and  Tony  Creston  copied  to  Jerrell 
Clark. 

Mr.  Ben-Veniste.  Do  you  have  one  dated  April  6,  1987? 

Mr.  Bratton.  Yes,  I  have  a  copy  of  that. 

Mr.  Ben-Veniste.  Let  me  ask  you,  sir,  whether  the  Arkansas 
Public  Service  Commission,  the  PSC,  had  a  position  with  respect 
to  the  bill  that  was  vetoed  by  Governor  Clinton.  And  I  direct  your 
attention  to  the  second  paragraph.  Could  we  adjust  the  Elmo  so 
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people  could  read  the  memo?  Thank  you.  Could  we  focus  in  on  that 
second  paragraph?  Can  you  tell  whether  the  PSC  had  a  position? 

Mr.  Bratton.  In  paragraph  4 

Mr.  Ben-Veniste.  No,  paragraph  2 — I'm  sorry.  It  should  be  para- 
graph 3  of  this  1-page  memo  where  it  says,  "It  may  possibly  be  vul- 
nerable to  a  constitutional  challenge  as  special  legislation." 

Mr.  Bratton.  Yes. 

Mr.  Ben-Veniste.  Now  with  respect  to  the  concept  of  legislation 
covering  small  water  and  sewer  utilities,  does  the  memo  illuminate 
a  position  by  the  PSC  with  respect  to  that  concept? 

Mr.  Bratton.  The  first  sentence  of  the  fourth  paragraph  cer- 
tainly sets  forth  Mr.  Strock's  opinion,  in  which  he  says,  "I  believe 
the  concept  of  the  bill  is  fine,  however,  and  should  probably  be  ex- 
tended to  cover  all  water  and  sewer  utilities  that  are  Class  B  or 
lower  under  the  Uniform  System  of  Accounts  adopted  by  the  PSC." 

Mr.  Ben-Veniste.  So  now  the  Public  Service  Commission,  which 
is  in  charge  of  regulating  water  and  sewer  districts,  I  presume,  is 
weighing  in  with  a  position  on  this  legislation  and  saying  that 
while  the  specific  legislation  which  has  passed  both  Houses  is  sub- 
ject to  constitutional  challenge,  the  PSC  favors  some  legislation  of 
a  broader  nature  covering  small  sewer  and  water  companies. 

Mr.  Bratton.  Mr.  Strock  at  that  time  was  General  Counsel  for 
the  staff  of  the  Commission,  so  at  least  that  was  apparently  the  po- 
sition of  the  staff,  which  would  not  necessarily  be  the  same  as  the 
Commissioner's  opinion,  but  it  is  my  impression  from  conversations 
with  Chairman  Johnston  at  that  time  that  his  opinion  and  staff's 
opinion  were  generally  consistent. 

Mr.  Ben-Veniste.  I  was  just  getting  to  that.  So  this  memo  is 
written  before  Mr.  Tucker  or  anybody  else  contacts  the  Governor's 
office,  obviously,  because  the  memo  is  written  before  the  Governor 
even  vetoed  the  legislation;  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  And  so  subsequently,  do  you  have  any  reason 
to  believe  that  the  Public  Service  Commission  or  its  counsel  had 
changed  its  view  about  the  general  desirability  of  this  legislation 
covering  small  water  and  sewer  companies? 

Mr.  Bratton.  No,  I  do  not. 

Mr.  Ben-Veniste.  So  it  would  be  fair  to  say,  then,  that  consist- 
ently the  Public  Service  Commission  favored  the  passage  of  legisla- 
tion which  was  ultimately  adopted? 

Mr.  Bratton.  Or  something  similar  thereto,  yes,  sir. 

Mr.  Ben-Veniste.  In  concept.  Who  drafted  the  subsequent  bill, 
do  you  know? 

Mr.  Bratton.  I  don't  know. 

Mr.  Ben-Veniste.  Do  you  know  who  sponsored  it? 

Mr.  Bratton.  I  don't  recall.  I  assume  Representative  Wilson 
probably  sponsored  it  the  second  time. 

Mr.  Ben-Veniste.  So  again,  we  have  the  situation  where  legisla- 
tion was  proposed  and  then  passed  by  both  Houses  of  the  Arkansas 
legislature? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  And  did  Governor  Clinton,  to  your  knowledge, 
have  anything  to  do  with  proposing  the  second  piece  of  legislation, 
or  shepherding  it  through  the  legislation  process? 
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Mr.  Bratton.  My  recollection  is  that  the  extent  of  the  adminis- 
tration's involvement  was  the  inclusion  of  the  item  in  a  call  for  a 
Special  Session. 

Mr.  Ben-Veniste.  Now  do  you  recall  why  that  Special  Session 
was  called? 

Mr.  Bratton.  During  the  19 — and  this  is  a  correction  from  my 
deposition.  I  had  two  events  out  of  sync  in  my  deposition.  I  believe 
I  said  in  my  deposition  that  we  had  called  that  session  to  deal  with 
an  income  tax  credit  issue  involving  higher  education. 

On  further  checking  after  my  deposition,  the  tax  issue  was  in- 
volved in  1985.  The  Special  Session  that  was  convened  in  the 
spring  of  1987  was  convened  primarily  to  deal  with  revenue  issues. 
Governor  Clinton  had  proposed  a  very  extensive  revenue  program 
in  the  1987  session.  We  were  unable  to  pass  any  substantial  part 
of  those  revenue  proposals,  and  the  Special  Session  in  June,  I  be- 
lieve it  was  June  1987,  largely  dealt  with  an  issue  to  enact  some 
revisions  of  a  portion  of  that  revenue  program  from  the  1987  regu- 
lar session. 

Mr.  Ben-Veniste.  How  many  bills  were  proposed  as  part  of  the 
additional  session? 

Mr.  Bratton.  I  think  there  were  some  40-plus  items  considered. 

Mr.  Ben-Veniste.  Forty,  of  which  this  regulation  of  small  water 
and  sewer  companies  was  one? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  Now  is  it  correct  that  the  second  attempt  at 
legislation,  the  second  bill,  was  passed  without  dissent  again  by 
both  Houses  of  the  Arkansas  legislature? 

Mr.  Bratton.  I  don't  recall  the  vote  by  which  it  passed,  but  my 
general  impression  was  that  there  was  little,  if  any,  opposition. 

Mr.  Ben-Veniste.  We  are  informed  and  I  will  stand  corrected  if 
someone  has  some  other  material,  that  again  the  legislation  passed 
without  any  negative  votes,  unanimously  in  both  Houses. 

Mr.  Bratton.  It  is  not  uncommon  for  noncontroversial  bills  to 
pass  without  any  dissenting  votes. 

Mr.  Ben-Veniste.  That  goes  to  the  next  question.  What  was  the 
conceivable  controversy,  what  might  someone  say  about  whether 
the  public  was  being  in  some  way  ill  served  by  this?  Were  there 
two  sides  to  a  debate  about  whether  this  legislation  was  appro- 
priate? 

Mr.  Bratton.  I  don't  recall  there  being  any  particular  debate 
about  the  legislation. 

Mr.  Ben-Veniste.  Will  you  tell  us  in  your  view  why  the  second 
bill  was  appropriate  and  why  the  State  regulatory  agency,  the  Pub- 
lic Service  Commission,  favored  it,  as  well  as  both  Houses  of  the 
legislature? 

Mr.  Bratton.  Well,  the  first  piece  of  legislation  was  vetoed  be- 
cause it  did  run  afoul  of  the  special  and  local  provision,  the  State 
Constitution.  The  second  piece  of  legislation  was  of  general  applica- 
bility and  exempted  all  Class  C  water  companies  from  PSC  juris- 
diction and  is  set  out  to  some  extent  in  Mr.  Strock's  memorandum 
to  which  you  made  reference  earlier.  The  Commission  did  have 
strong  concerns  that  the  cost  of  regulation  for  small  water  compa- 
nies outweighed  any  benefits  of  regulation. 
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Mr.  Ben-Veniste.  Were  there  any  newspaper  editorial  saying 
that  this  was  some  kind  of  a  giveaway  or  was  inappropriate  or  that 
these  small  water  and  sewer  companies  might  run  amok  under 
these  circumstances? 

Mr.  Bratton.  I  have  no  recollection  of  there  being  any  debate  of 
any  kind  about  it. 

Mr.  Ben-Veniste.  So  when  you  say  that  it  was  noncontroversial, 
that  means  nobody  had  a  position  that  you  heard  of  against  this 
legislation? 

Mr.  Bratton.  I  don't  recall  having  been  aware  of  any  opposition 
to  it. 

Mr.  Ben-Veniste.  Absolutely  white  bread,  noncontroversial? 

Mr.  Bratton.  That's  my  recollection. 

Mr.  Ben-Veniste.  Now  with  respect  to  this  $33,000  in  the  memo, 
Ms.  Hernreich,  which  is  dated  April  14,  Mr.  Chertoff  pointed  out 
that  there  had  been  a  fundraiser  and  that  fundraiser  occurred  in 
1985;  is  that  correct? 

Ms.  Hernreich.  Well,  that's  what  I've  heard.  I  came — from  what 
I  have  read  or  heard  subsequent  to  this  event  is  that  there  was  a 
fundraiser  in  1985.  I  came  to  work  for  Governor  Clinton  in  Septem- 
ber 1985,  and  I  believe  that  this  fundraiser  occurred  prior  to  that. 

Mr.  Ben-Veniste.  And  the  water  and  sewer  company,  the  utility 
on  the  property  which  was  purchased  by  Tucker,  the  Castle  Sewer 
and  Water  Company,  was  purchased  in  1986? 

Ms.  Hernreich.  I  don't  know  that. 

Mr.  Ben-Veniste.  Therefore,  the  notion  that  somebody  made  a 
contribution  of  $33,000  in  1985  in  order  to  get  favorable  treatment 
on  a  property  they  had  not  even  bought  seems  rather  farfetched, 
doesn't  it? 

Ms.  Hernreich.  It  does. 

Mr.  Ben-Veniste.  Is  it  correct  that  people  who — and  I  suppose 
this  is  true  in  every  State  of  the  Union,  but  that  people  who  are 
in  business  and  who  have  made  a  contribution  to  a  candidate  may 
feel  that  they're  entitled  to  access  or  the  successful  office  seeker's 
ear  in  some  respect.  And  the  job  of  the  staff  is  to  protect  against 
that,  so  that  the  Governor  is  not  compromised  or  put  in  a  com- 
promising position  and  so  forth. 

Mr.  Bratton,  you  have  indicated  that  during  the  legislative  ses- 
sion, you  were  receiving  communications  on  an  hourly  basis  with 
respect  to  people  who  were  in  some  way  unhappy  or  in  some  other 
respect  wanted  a  communication  to  go  to  the  Governor;  correct? 

Mr.  Bratton.  Yes,  sir. 

Mr.  Ben-Veniste.  What  did  you  perceive  your  job  to  be  as  the 
Governor's  counsel? 

Mr.  Bratton.  Well 

Mr.  Ben-Veniste.  In  that  regard. 

Mr.  Bratton.  In  that  regard,  it  was  my  responsibility  to,  where 
appropriate,  indicate  to  individuals  who  had  concerns  about  posi- 
tions that  the  Governor  might  have  on  their  legislation,  explain 
what  those  positions  were.  If  that  was  inadequate,  to  convey  those 
concerns  expressed  by  constituents  to  the  Governor  to  see  what  ac- 
commodations we  could  make  with  constituent  groups,  with  mem- 
bers of  the  General  Assembly. 
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Mr.  Ben-Veniste.  Now  let  me  ask  you  the  bottom  line  question 
with  respect  to  the  utility  legislation  that  we  have  been  discussing. 
Did  the  Governor  in  any  way,  shape  or  form  do  anything  improper 
in  connection  with  his  position  regarding  this  legislation? 

Mr.  Bratton.  Absolutely  not. 

Mr.  Ben-Veniste.  Do  you  have  any  doubt  or  any  reservation 
about  that? 

Mr.  Bratton.  None  whatsoever. 

Mr.  Ben-Veniste.  We  would  cede  back  our  time  on  this. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  I  want  to  just  make  sure  we  have  the  sequence 
clear,  Mr.  Bratton.  Early  in  1987,  there  was  a  bill  passed  unani- 
mously to  allow  this  exemption  from  regulation  for  Castle  Sewer 
and  Water,  although  they  don't  use  the  name  Castle  Sewer  and 
Water;  right? 

Mr.  Bratton.  Correct. 

Mr.  Chertoff.  It's  not  a  debated  bill? 

Mr.  Bratton.  I  am  not  aware  that  there  was  any  particular  de- 
bate, and  certainly  some  of  the  documentation  here  suggests  that 
it  was  passed  without  any  negative  votes. 

Mr.  Chertoff.  So  was  it  the  practice  sometimes  in  the  legisla- 
ture to  tie  up  a  whole  bunch  of  bills  that  were  not  of  great  public 
concern  and  move  them  through  on  a  very  expedited  basis? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  But  you  don't  remember  any  debate  about  this, 
initially? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  You  recommend  the  Governor  veto  it;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  And  then  the  Governor  hears  from  Mr.  Randolph; 
is  that  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Mr.  Randolph  is  upset;  right? 

Mr.  Bratton.  Apparently. 

Mr.  Chertoff.  Because  this  impairs  the  business  interests  of 
Castle  Sewer  and  Water;  right? 

Mr.  Bratton.  Apparently  he  was  upset  about  the  veto  of  the  leg- 
islation. 

Mr.  Chertoff.  Do  you  know,  by  the  way,  whether  the  people 
who  are  now  serviced  by  that  utility,  such  as  Castle  Sewer  and 
Water,  whether  it's,  in  fact,  the  case  that  their  rates  are  about 
three  time  the  rates  of  the  people  in  Little  Rock  who  have  their 
utilities  regulated  by  the  PSC? 

Mr.  Bratton.  I  have  some  impression  from  reading  articles  in 
the  newspaper  that  the  rates  for  customers  served  by  Castle  Sewer 
and  Water  are  higher  than  the  City  of  Little  Rock  rates,  but  that 
there  are  many  reasons  for  that. 

Mr.  Chertoff.  One  of  those  reasons  is  that  the  Public  Service 
Commission  doesn't  control  the  rates  for  Castle  Sewer  and  Water; 
is  that  right? 

Mr.  Bratton.  Not  necessarily. 

Mr.  Chertoff.  Would  you  agree  with  me  that  the  Public  Service 
Commission  doesn't  control  the  rates  of  Castle  Sewer  and  Water? 
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Mr.  Bratton.  I  would  agree  that  the  PubUc  Service  Commission 
does  not  have  jurisdiction  over  their  rates.  I  would  not  agree  that 
the  fact  that  those  rates  are  regulated  necessarily  means  they  are 
higher  than  they  otherwise  would  be. 

Mr.  Chertoff.  Well,  would  you  agree  they  are  about  three  times 
higher  than  elsewhere  in  Little  Rock? 

Mr.  Bratton.  I  don't  know  what  the  precise  rates  are. 

Mr.  Chertoff.  Did  Governor  Clinton  ask  you  to  solicit  the  views 
of  the  ratepayers  when  he  told  you  in  April  and  May  to  go  out  and 
get  information  about  this  change  in  the  bill  that  Mr.  Tucker  and 
Mr.  Randolph  wanted? 

Mr.  Bratton.  Not  that  I  have  any  recollection  of. 

Mr.  Chertoff.  Now  when  you  reported  back  to  the  Governor, 
the  Gk)vernor  agreed  to  put  this,  and  you  were  asked  by  Mr.  Ben- 
Veniste,  what  did  the  Governor  do  for  Messrs.  Randolph  and  Tuck- 
er in  terms  of  what  they  wanted.  Who  put  the  item  on  the  agenda 
for  the  Special  Session? 

Mr.  Bratton.  Items  on  call  for  a  Special  Session  are  placed  on 
that  call  by  the  Governor  as  he  is  the  only  one  who  can  convene 
a  Special  Session  and  set  an  agenda  for  it. 

Mr.  Chertoff.  So  the  Governor  gave  the  green  light  to  put  it  on 
the  Special  Session  agenda;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  The  Governor  signed  it  when  it  passed  again;  is 
that  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Didn't  the  Governor's  office  draft  the  revised  bill? 

Mr.  Bratton.  I  don't  have  any  recollection  of  having  drafted  the 
revised  bill.  If  it  was  drafted  in  the  Governor's  office,  I  probably 
would  have  drafted  it.  I  don't  believe  I  did. 

Mr.  Chertoff.  Let  me  refresh  your  memory.  The  letter  of  June 
2,  from  the  Secretary  to  Mr.  Tucker,  we're  going  to  get  it  for  you 
in  a  second,  to  Mr.  Jeffrey  Stern,  who  represents  I  guess  the  regu- 
lators and  the  bank  here  in  1987.  "Dear  Mr.  Stern:  At  the  request 
of  Mr.  Tucker,  please  find  enclosed  a  copy  of  a  proposed  bill  which 
we  received  from  the  Governor's  office.  Mr.  Tucker  needs  advice  as 
quickly  as  possible  on  the  effect  of  this  proposed  bill."  Does  this  re- 
fresh your  memory  that  the  Governor's  office — let  me  make  sure. 
It's  June  2,  1987.  It's  on  Mitchell,  Williams,  Selig  &  Tucker  station- 
ery. I'll  give  you  my  copy.  You  can  read  us  the  letter.  It's  only  two 
paragraphs. 

The  Chairman.  Why  don't  we  suspend  for  just  a  moment  and  get 
some  copies  made  both  for  the  Majority  and  Minority,  and  this  way 
we  can  give  Mr.  Bratton  a  copy.  While  we  are  having  this  letter 
copied,  would  either  one  of  the  witnesses  like  to  take  a  short  break 
for  any  reason? 

Mr.  Bratton.  No. 

Ms.  Hernreich.  I'm  fine. 

The  Chairman.  OK. 

[Recess.] 

The  Chairman.  Modern  technology.  The  copier  in  the  back  broke 
down.  That  explains  the  delay.  Do  you  have  a  copy  down  there,  Mr. 
Bratton? 

Mr.  Bratton.  No,  sir.  They  took  my  copy  for  copying. 
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The  Chairman.  We'll  give  you  the  one  copy.  We'll  have  you  read 
it  and  make  copies  later  on  for  anyone  who  is  interested. 

Mr.  Chertoff.  Why  don't  you  read  the  letter,  Mr.  Bratton? 

Mr.  Bratton.  The  letter  is  on  letterhead,  Mitchell,  Williams, 
Selig  &  Tucker,  dated  June  2,  1987.  "Mr.  Jeffrey  B.  Stern,  Ingersoll 
&  Block,  1401  16th  Street,  NW,  Washington,  DC  20036.  Re:  Castle 
Sewer  and  Water  Corporation.  Dear  Mr.  Stern,  at  the  request  of 
Mr.  Tucker,  please  find  enclosed  a  copy  of  a  proposed  bill  which  we 
received  from  the  Governor's  office.  Mr.  Tucker  needs  advice  as 
quickly  as  possible  on  the  effect  of  this  proposed  bill." 

Mr.  Chertoff.  Does  that  refresh  your  memory  that  the  Gov- 
ernor's office  drafted  the  proposed  bill? 

Mr.  Bratton.  No,  sir,  that  does  not  necessarily  suggest  to  me 
that  the  Governor's  office  actually  prepared  the  bill. 

Mr.  Chertoff.  You  have  reason  to  believe  that  the  letter  from 
Mr.  Tucker's  office  contained  a  falsehood? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  Do  you  agree  with  me  that  the  letter  indicates 
that  they  got  the  proposed  bill  from  the  Governor's  office? 

Mr.  Bratton.  Yes,  sir.  That  does  not  necessarily  indicate  that 
the  Governor's  office  drafted  the  bill.  I  did  most  of  the  drafting  that 
was  done  in  the  office,  and  I  tried  to  farm  out  as  much  of  it  as  pos- 
sible. It  is  possible  it  was  drafted  by  the  Public  Service  Commission 
staff,  it  is  possible  it  was  drafted  by  a  legislation  counsel  staff.  I 
don't  recall  having  drafted  it. 

Mr.  Chertoff.  But  it  was  reviewed  and  approved  by  the  Gov- 
ernor's office;  right? 

Mr.  Bratton.  Any  legislation  that  was  going  to  be  included  in 
a  call  for  a  Special  Session  would  have  been  reviewed  by  the  Gov- 
ernor's office  prior  to  its  inclusion  in  the  call  for  the  session. 

Mr.  Chertoff.  So  what  we  know  now,  Mr.  Bratton,  is  that  the 
original  veto  came  before  anybody  was  aware  that  the  purpose  of 
the  legislation  was  to  aid  Castle  Sewer  and  Water,  that  there  were 
subsequent  conversations  with  Tucker  and  Randolph,  some  of 
which  involved  you,  some  of  which  involved  the  Governor,  in  at 
least  one  of  which  the  Governor  said  it  was  an  error  to  veto  the 
bill,  that  the  Governor  agreed  to  put  it  on  the  call  for  a  Special  Ses- 
sion, that  if  the  Governor  had  not  done  so,  it  could  not  have  been 
passed  a  second  time? 

Mr.  Bratton.  No,  I  don't  agree  that  all  of  those  things  are  true. 

Mr.  Chertoff.  Which  things  do  you  disagree  with? 

Mr.  Bratton.  If  you  would  like  to  run  through  them  one  by 
one 

The  Chairman.  Let's  just  calm  down,  all  of  us.  We're  going  to  go 
through  one  at  a  time,  OK?  And  if  you  disagree,  you  will  have  an 
opportunity  to  explain  it. 

Mr.  Bratton.  I'd  be  happy  to.  Senator. 

Mr.  Chertoff.  The  original  bill  was  vetoed;  right? 

Mr.  Bratton.  Correct. 

Mr.  Chertoff.  And  you  did  not  know  at  the  time  that  you  rec- 
ommended the  veto  that  it  was  designed  to  assist  Castle  Sewer  and 
Water? 

Mr.  Bratton.  I  did  not  know  that,  that's  correct. 
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Mr.  Chertoff.  Mr.  Randolph  communicated  to  you  and  Mr. 
Tucker  communicated  to  you  that  it  did  involve  Castle  Sewer  and 
Water  and  that  they  were  upset  about  the  veto? 

Mr.  Bratton.  Mr.  Tucker  communicated  that  to  me.  I  think  it 
is  likely  Mr.  Randolph  did. 

Mr.  Chertoff.  You  knew  that  Mr.  Randolph  had  communicated 
that  to  the  Governor? 

Mr.  Bratton.  I  knew  that  Mr.  Randolph  had  attempted  to  com- 
municate that  to  the  Governor. 

Mr.  Chertoff.  And  we  know  from  seeing  a  letter  written  by  Mr. 
Tucker  that  the  Governor  had  told  Mr.  Randolph  that  the  veto  was 
in  error? 

Mr.  Bratton.  No,  sir,  I  know  that  assertion  is  made  in  that  let- 
ter, I  don't  know  that  the  Governor  told  anybody  that  the  veto  was 
in  error.  I  know  that  that  assertion  is  made  in  that  letter. 

Mr.  Chertoff.  In  any  case,  you  were  not  part  of  a  conversation 
with  R.  D.  Randolph  and  the  sponsors  in  which  the  Governor  said 
the  veto  was  an  error? 

Mr.  Bratton.  I  don't  recall  having  been  present  in  any  conversa- 
tion between  the  Governor  and  Mr.  Randolph. 

Mr.  Chertoff.  We  also  know  that  Mr.  Randolph  communicated 
to  the  Governor  that  in  his  mind,  there  was  a  connection  between 
this  request  he  was  making  to  resubmit  the  bill  and  a  $33,000 
meeting  2  years  ago;  right,  because  you  saw  it  in  the  memo? 

Mr.  Bratton.  I  saw  a  memo  that  reflected  that  Mr.  Randolph 
made  some  reference  to  that  to  Ms.  Hernreich. 

Mr.  Chertoff.  Now  did  you  understand  the  thrust  of  that  memo, 
that  it  was  designed  to  draw  a  connection  between  the  $33,000 
meeting  and  this  legislative  action  or  official  action? 

Mr.  Bratton.  Absolutely  not,  because  I  had  no  idea  what  the 
$33,000  referred  to. 

Mr.  Chertoff.  You  thought  that  Mr.  Randolph  just  mentioned 
it  in  the  course  of  a — you  are  the  counsel  to  the  Grovernor,  Mr. 
Bratton,  and  you  get  a  memo  that  indicates  that  Mr.  Randolph  has 
come  in  and  he  said  two  things,  "I  am  really  angry  about  this  veto 
which  hits  me  in  my  pocketbook;  and  by  the  way,  we  had  a  meeting 
a  couple  of  years  ago  where  $33,000  was  involved."  You  don't  see 
the  juxtaposition  of  these  two  statements  in  a  single  conversation 
as  a  troubling  suggestion? 

Mr.  Bratton.  I  do  not  know  what  Mr.  Randolph  was  trying  to 
suggest. 

Mr.  Chertoff.  Did  the  red  flag  go  up  and  did  you  say,  "I'm  going 
to  get  on  the  phone  to  Randolph  and  I'm  going  to  ask  him,  what 
the  hell  do  you  think  you  are  doing  raising  the  issue  of  a  $33,000 
contribution  at  the  same  time  you  are  asking  the  Governor  to  re- 
verse his  veto?" 

Mr.  Bratton.  No. 

Mr.  Chertoff.  Did  you  go  to  the  Governor  and  say,  "Governor, 
what  on  earth  is  R.  D.  Randolph  doing  bringing  up  $33,000  in  the 
same  conversation  as  he  asks  you  to  reverse  the  veto?" 

Mr.  Bratton.  I  don't  have  any  recollection  of  asking  the  Gov- 
ernor what  the  reference  to  $33,000  was. 

Mr.  Chertoff.  And  you  did  not  see  any  reason  to  pursue  this 
suggestion? 
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Mr.  Bratton.  Not  that  I  recall. 

Mr.  Chertoff.  You  did  not  see  any  reason  to  wonder  whether 
there  was  an  issue  because  the  Rose  Law  Firm  had  represented 
Madison? 

Mr.  Bratton.  I  had  no  reason  to  think  there  was  any  tie  be- 
tween this  legislation  and  the  Rose  Law  Firm. 

Mr.  Chertoff.  Let  me  ask  you,  you  were  asked  your  opinion 
about  whether  there's  anything  unethical  or  improper  about  this 
kind  of  thing.  Were  you  aware  that  as  part  of  the  legal  research 
done  before  the  closing  on  the  transaction  to  sell  this  utility  to  R.  D. 
Randolph,  that  there  was  legal  research  done  by  the  Rose  Law 
Firm  specifically  addressing  the  question  of  whether  or  not  this 
utility  had  to  be  regulated  by  the  Public  Service  Commission? 

Mr.  Bratton.  I  have  no  recollection  of  being  aware  of  that. 

Mr.  Chertoff.  Would  you  agree  with  me  what  you  do  know  is 
that  when  you  went  out  to  get  more  information  at  the  request  of 
the  Governor,  the  information  you  got  was  that  if  this  legislative 
problem  were  not — if  this  veto  were  not  reversed,  if  this  legislation 
didn't  get  through,  there  would  in  all  likelihood  be  litigation,  a 
court  dispute  between  Madison  and  Randolph,  about  the  original 
sale;  right? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  You  put  it  in  the  memo? 

Mr.  Bratton.  That's  what  I  put  in  the  memo. 

Mr.  Chertoff.  At  the  time  you  put  that  in  the  memo,  you  were 
not  aware,  I  take  it,  that  one  of  the  opinions  that  underlay  that 
original  transaction  had  been  written  or  had  been  rendered  by  the 
Rose  Law  Firm  and  specifically  by  Mrs.  Clinton? 

Mr.  Bratton.  I  was  not  aware  of  that. 

Mr.  Chertoff.  Knowing  that  now,  had  you  known  at  the  time 
that  Mrs.  Clinton  personally  had  been  involved  in  the  rendering  of 
an  opinion  relating  to  the  regulation  of  this  utility  that  was  one  of 
the  conditions  of  this  sale  in  February,  would  you  have  said  to  the 
Governor,  'Tou  ought  to  stay  out  of  this  because  your  wife  and  her 
firm  have  a  personal  financial  stake  in  any  litigation  that  arises  if 
there's  a  dispute  about  this."? 

Mr.  Bratton.  I  don't  know  what  I  would  have  recommended  if 
I  had  known  that  at  the  time. 

Mr.  Chertoff.  So  I  guess  you  are  not  really  in  a  position  to  dis- 
cuss whether  there's  a  conflict  of  interest  here  because  you  didn't 
know  the  facts  in  1987? 

Mr.  Bratton.  That  there  was  a  conflict  of  interest  about  what? 

Mr.  Chertoff.  About  whether  the  Rose  Law  Firm  and  Mrs.  Clin- 
ton had  rendered  legal  advice  that  would  become  the  very  subject 
of  the  dispute  that  Mr.  Tucker  raised  with  you  when  he  explained 
why  it  was  so  important  to  get  this  veto  reversed.  You  just  told  us 
you  weren't  aware  of  this  representation. 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  The  Governor  did  not  tell  you  that  the  Rose  Law 
Firm  and  that  Mrs.  Clinton  had  been  involved  in  rendering  the 
very  legal  advice  on  the  very  issue  that  would  be  disputed  if  this 
veto  were  not  changed? 

Mr.  Bratton.  I  have  no  reason  to  believe  he  was  aware  of  it. 
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Mr.  Chertoff.  But  Mr.  Tucker  made  you  aware  of  this  mortgage 
dispute;  right? 

Mr.  Bratton.  Mr.  Tucker  did  not  make  me  aware  of  what  role 
the  Rose  Law  Firm  might  have  played  in  any  opinion  involving 
these  issues. 

Mr.  Chertoff.  But  he  made  you  aware  of  the  fact  that  if  this 
veto  were  not  reversed — and  it  was  reversed,  wasn't  it? 

Mr.  Bratton.  No,  sir 

Mr.  Chertoff.  The  Governor  changed  his  veto? 

Mr.  Bratton.  No,  sir.  The  veto  was  not  reversed.  A  piece  of  leg- 
islation that  was  of  general  applicability  to  all  Class  C  water  and 
sewer  companies  was  subsequently  passed.  The  veto  was  not  re- 
versed. 

Mr.  Chertoff.  It  was  actually  put  on  the  Special  Session  by  the 
Governor? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  When  you  did  your  memo  of  May  19,  which  we 
will  put  up  right  before  you  so  you  can  look  at  it,  this  was  your 
report  to  the  Governor  as  to  your  findings  of  all  the  significant 
facts  relating  to  this  action;  right? 

Mr.  Bratton.  It  is  my  report  to  the  Governor  based  on  the  con- 
versation, or  perhaps  two  conversations,  I  had  with  Mr.  Tucker. 

Mr.  Chertoff.  Which  he  had  asked  you  to  have  in  order  to  get 
the  facts  on  this  whole  issue;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Is  there  discussion  in  here  about  the  impact  on 
the  ratepayers? 

Mr.  Bratton.  No,  there  is  not  a  specific  discussion  in  that  memo. 

Mr.  Chertoff.  You  were  shown  a  memo  by  the  Public  Service 
Commission  about  their  view  of  the  constitutional  issues.  Is  that 
discussed  in  this  memo? 

Mr.  Bratton.  It  is  not  specifically  discussed  in  this  memo. 

Mr.  Chertoff.  What  is  specifically  discussed  in  this  memo? 

Mr.  Bratton.  What  is  specifically  discussed  in  this  memo  is  the 
information  I  got  from  Mr.  Tucker  on  the  background  of  the  legisla- 
tion. The  PSC  memorandum  that  talked  about  the  constitutional 
problem  talked  about  the  earlier  legislation  which  had  already 
been  vetoed  for  that  reason. 

Mr.  Chertoff.  What  you  put  in  this  memo  was  a  discussion  of 
the  effect  of  this  veto  and  this  legislation  on  Mr.  Randolph's  pocket- 
book  because  he  owned  the  utility;  right? 

Mr.  Bratton.  What  I  put  in  this  memo  was  the  information  I  got 
from  Mr.  Tucker  regarding  the  background  on  this  issue. 

Mr.  Chertoff.  What  you  put  in  this  memo,  Mr.  Bratton,  was 
that  if  this  weren't  cured,  if  this  thing  weren't  passed  in  the  Spe- 
cial Session,  there  would  in  all  likelihood — you  put  "probably"  be 
litigation  between  Madison  and  the  utility  in  which  the  issue  of  the 
validity  of  the  mortgage  would  be  directly  called  into  question;  is 
that  right? 

Mr.  Bratton.  That's  what  the  memo  says. 

Mr.  Chertoff.  And  of  course,  as  you  have  indicated,  you  didn't 
know  at  the  time  that  the  Rose  Law  Firm  had  been  involved  in 
rendering  advice  on  this  very  issue  before  the  mortgage  was  exe- 
cuted; right? 
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Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Would  you  agree  with  me  that  that's  a  fact  that 
had  you  known  about  it,  you  might  have  considered  advising  the 
Governor  that  there  was  a  conflict  of  interest  there? 

Mr.  Bratton.  The  fact  that  the  Rose  Law  Firm  had  rendered  an 
opinion 

Mr.  Chertoff.  That  turned  out  not  to  be  right. 

Mr.  Bratton.  — might  or  might  not  have  been  a  conflict  of  inter- 
est as  to  whether  a  matter  could  be  considered  by  the  Arkansas 
General  Assembly. 

Mr.  Chertoff.  Let's  reason  it  out  for  a  second,  Mr.  Bratton.  The 
threat  here  by  Mr.  Tucker  was  if  this  legislation  does  not  get 
through  the  Special  Session,  there's  going  to  be  a  court  case  about 
the  validity  of  this  mortgage.  Would  you  agree  with  me  in  that 
court  case  it  would  be  highly  likely  that  the  number  one  thing  that 
would  be  attacked  would  be  the  original  opinion  saying  you  didn't 
need  to  get  PSC  approval  that  had  been  rendered  by  the  firm  as 
a  condition  to  doing  this  mortgage? 

Mr.  Bratton.  I  don't  know  what  the  issues  in  the  litigation 
would  have  been,  and  I  don't  know  what  the  opinion  from  the  Rose 
Law  Firm  would  have  been. 

The  Chairman.  Well,  let  me  tell  you  something  now.  You're  the 
Governor's  counsel,  you're  a  lawyer,  you've  dealt  with  these  things, 
and  I  will  yield  to  the  Minority  if  they — OK.  Let's  put  that  memo 
up.  This  is  the  first  time  I  have  read  this.  Go  down  to  the  last 
paragraph  on  the  first  page: 

According  to  Tucker,  if  the  legislation  exempting  certain  water  and  sewer  compa- 
nies from  the  PSC  regulation  is  not  enacted  in  the  Special  Session,  litigation  will 
probably  be  initiated  between  Madison  and  the  company  owning  the  utility  and  the 
initiation  of  litigation  between  those  two  parties  would  likely  negate  the  possibility 
of  the  utility  expanding  its  operation  through  any  sort  of  arrangements  with  the 
City  of  Wrightsville.  I  assume  the  litigation  would  result  because  of  the  question 
of  the  validity  of  the  mortgage  and  the  fact  that  the  S&L  is  now  being  operated 
under  the  close  scrutiny  of  FSLIC  and  is  no  longer  controlled  by  McDougal,  et  al. 

Obviously,  Mr.  Tucker  told  you  this,  but  you  thought  that  it  had 
such  significance  that  you  just  didn't — you  don't  just  report  every- 
thing that  somebody  tells  you,  that  you  put  in  the  fact  that  this 
litigation  would  take  place  and  that  McDougal  no  longer  controlled 
it.  Then  you  say: 

I  have  talked  with  Robert  Johnston  and  asked  Johnston  to  review  with  appro- 
priate PSC  staff  what  options  may  be  available  to  address  the  Tucker/Randolph 
problem. 

You  are  asking  how  do  we  resolve  this  short  of  deregulation  pro- 
posed, and  you  say,  "I  did  tell  Robert  that  I  thought  you  would  be 
inclined  to  try  to  be  of  some  help  in  resolving  this  problem."  So  you 
said  this.  What  impact  would  proposed  legislation  have  on  the  mer- 
its of  this  legislation?  People  get  sued  everyday.  You're  attempting, 
it's  obvious  here,  to  attempt  to  avoid  this  litigation,  and  you  bring 
in  that  McDougal  no  longer  controls  this. 

Why  would  you  put  that  in  a  memo?  What  impact  would  that 
litigation  between  Madison  and  a  utility  have  on  the  appropriate- 
ness of  the  merits  of  this  legislation,  which  heretofore  you  said  was 
unconstitutional?  And  you  had  vetoed? 

Mr.  Bratton.  The  legislation  that  was  ultimately  passed  was  not 
unconstitutional. 
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The  Chairman.  I  understand  that.  We're  now  talking  about  why 
you  would  want  to  overcome  this.  Why?  I  mean,  what  is  the  merit 
in  your  saying,  "By  the  way,  they  say  there's  going  to  be  Htigation," 
et  cetera.  You  see,  if  you  didn't  want  to  make  and  if  there  wasn't 
a  direction  to  solve  this,  given  what  we  know,  the  memo  that  Ms. 
Hernreich  took  down  when  this  fellow  walked  in  and  starting 
screaming,  given  the  Governor  saying,  "ugh,"  given  the  carbon  copy 
sent  to  you.  This  didn't  just  drop  out.  You  really  wanted  to  keep 
that  litigation  from  taking  place.  Isn't  that  true?  Tucker  told  you 
it  was  going  to  happen  and  you  said  you  know  there's  going  to  be 
litigation.  Is  that  true  or  not? 

Mr.  Bratton.  I  didn't  have  any  personal  concern  whether  litiga- 
tion happened  or  not.  If 

The  Chairman.  If  you  didn't  have  any  personal  concern,  you  cer- 
tainly wrote  a  memo,  the  gist  of  which  was,  if  you  read  this,  that 
you're  going  to  have  litigation  and  you  want  to  avoid  this,  and  this 
is  a  way  to  avoid  it.  You  already  passed  legislation  to  avoid  that 
litigation,  isn't  that  true?  That's  the  gist  of  the  memo.  You  say  this 
is  a  problem. 

Mr.  Bratton.  Senator,  the  gist  of  the  memo  is  that  Mr.  Tucker 
says  this  is  a  problem  and  this  is  why  he  says  it  is  a  problem.  I 
don't  say  it  is  a  problem.  I  report  what  Mr.  Tucker  told  me.  And 
then 

The  Chairman.  How  do  you  draft  legislation?  You  recommend 
drafting  legislation  or  dealing  with  this  problem.  You  say,  "I 
thought  you  would  be  inclined  to  try  to  be  of  some  help."  You  say 
that  to  the  Gk)vernor.  Is  that  true?  Look  at  that,  second  page,  right? 
"I  thought  you  would  be  inclined  to  try  to  be  of  some  help  in  resolv- 
ing this  problem."  Is  that  true?  Did  you  put  that  there? 

Mr.  Bratton.  If  that's  what  I  wrote  at  the  time,  I'm  sure  that's 
what  I  told  Johnston,  and  if  I  told  him  that,  that  would  have  been 
my  impression. 

The  Chairman.  You  thought  it  was  important  enough  to  even 
put  in  there  that  McDougal  no  longer — going  back,  this  would  be 
"under  the  close  scrutiny  of  FSLIC  and  is  no  longer  controlled  by 
McDougal."  You  knew  that  Jim  McDougal  had  a  close  relationship 
and,  you  know,  you  could  count  on  him  but  you  couldn't  count  on 
him  anymore  because  you  now  had  FSLIC  there;  isn't  that  true? 

Mr.  Bratton.  I'm  not  sure  what  you  mean  by  "count  on." 

The  Chairman.  Why  would  you  put  that  in  there?  This  is  an  as- 
sumption that  you  make  in  the  last  paragraph,  last  sentence.  You 
say,  "I  assume  the  litigation  would  result  because  of  the  question 
of  the  validity  of  the  mortgage."  You  say  this.  You  didn't  say  Tuck- 
er told  you.  You  assume  this.  This  is  you,  this  is  not  something 
that  Tucker  told  you,  "and  the  fact  that  the  S«&L  is  now  being  oper- 
ated under  the  close  scrutiny  of  FSLIC  and  is  no  longer  controlled 
by  McDougal."  Why  did  you  think  it  was  important  to  put  that  in? 
What  was  the  relevance  of  that? 

Mr.  Bratton.  I  would  imagine  that  I  included  that  statement  to 
indicate  that  I  thought  the  litigation  was  more  likely  to  occur  with 
the  FSLIC  managing  the  utility  than  if  McDougal  was  controlling 
the  utility — I'm  sorry,  the  savings  and  loan,  since  the  savings  and 
loan  had  sold  the  utility  while  McDougal  was  in  control  of  it  and 
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he  would  have  been  less  likely  to  initiate  the  legislation — I  mean, 
the  litigation  than  the  FSLIC  would  have  been. 

The  Chairman.  So  you  felt  that  it  was  important  to  help  avoid 
litigation? 

Mr.  Bratton.  I  had  no  concern  whatsoever  whether  there  was 
litigation  or  not. 

The  Chairman.  That's  the  intent  of  this  memo,  to  convey  that 
there's  going  to  be  litigation  and  I  assume  that  you  want  to  help. 
"I  thought  you  would  be  inclined  to  try  to  be  of  some  help  in  resolv- 
ing this  problem." 

Mr.  Bratton.  Yes,  sir.  I  apparently  told  Mr.  Johnston  that  I 
thought  the  Cjovernor  would  be  inclined,  if  there  was  a  way  to  ad- 
dress this  issue  in  a  constitutional  manner  that  did  not  create 
other  problems,  that  he  would  be  inclined  to  look  at  it. 

The  Chairman.  To  avoid  the  litigation. 

Mr.  Bratton.  No,  sir. 

The  Chairman.  You  don't  talk  about  anj^hing  else,  you  don't  talk 
about  the  rates,  you  don't  talk  about  the  impact  on  the  company, 
you  don't  talk  about  what  the  disparity  may  or  may  not  be,  you 
don't  talk  about  the  constitutional  problem.  What  you  mention 
here,  the  only  thing  you  really  mention  here  is  that  this  dispute  is 
going  to  break  out  and  that  Jim  McDougal  is  not  there  any  more 
to  control  the  situation  and  that  you  have  the  FSLIC,  the  close 
scrutiny  of  FSLIC  and  is  no  longer  controlled  by  McDougal.  That's 
your  memo. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  If  we  can  put  up  the  first  page  of  that  memo 
on  the  machine,  the  second  paragraph.  Mr.  Bratton,  who  is  Bill 
Walker? 

Mr.  Bratton.  Bill  Walker  was  a  State  Representative  at  that 
time.  He's  now  a  member  of  the  State  Senate.  He  represented  an 
area  that  included  a  portion  of  the  City  of  Wrightsville. 

Senator  Sarbanes.  This  memo  says — because  we've  just  heard  it 
asserted  it  had  nothing  to  do  with  rates — "Bill  Walker's  interest  in 
this  matter  apparently  arises  from  the  fact  that  this  utility  com- 
pany could  sell  water  to  the  City  of  Wrightsville  at  wholesale  at  a 
price  substantially  less  than  Wrightsville  is  currently  purchasing 
water  from  the  City  of  Little  Rock."  When  you  say,  "this  utility 
company,"  do  you  mean  Castle — I  take  it  that's  what  this  memo 
means;  is  that  correct? 

Mr.  Bratton.  Yes,  that's  correct. 

Senator  Sarbanes.  What  was  it  that  Walker  was  asserting,  as 
you  understood  it? 

Mr.  Bratton.  Walker's  interest  in  the  legislation  was  to  try  to 
get  lower  rates  for  the  City  of  Wrightsville,  which  is  an  incor- 
porated municipality  with  a  very  high-minority  population,  very 
low-socioeconomic  base.  The  water  rates  that  Wrightsville  was  pay- 
ing at  the  time  as  a  result  of  purchasing  water  from  Little  Rock 
and  transmitting  it  to  Wrightsville  were  fairly  high.  Walker  was  at- 
tempting to  negotiate  arrangements  on  behalf  of  the  City  of 
Wrightsville  to  find  an  alternative  water  supply  source  for  the  City 
of  Wrightsville  and  apparently  Castle  Sewer  and  Water  was  one  of 
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the  alternatives  that  was  potentially  available  as  a  source  of  water 
for  the  City  of  Wrightsville. 

Senator  Sarbanes.  One  of  these  memos  that  was  shown  to  you 
has  Walker  seeking  an  appointment  with  the  Governor  to  bring  in 
Tucker  and  Randolph;  is  that  correct? 

Mr.  Bratton.  I  believe  it  does. 

Senator  Sarbanes.  Have  you  seen  that  memo? 

Mr.  Bratton.  I  believe  I  saw  it  during  my  deposition. 

Senator  Sarbanes.  Was  Walker  the  author  of  this  legislation? 

Mr.  Bratton.  He  was  one  of  two  sponsors,  along  with  Represent- 
ative Wilson. 

Senator  Sarbanes.  And  did  he  remain  interested  in  the  legisla- 
tion after  it  was  vetoed? 

Mr.  Bratton.  That's  my  recollection. 

Senator  Sarbanes.  When  was  the  legislation  vetoed?  Do  you  re- 
call that? 

Mr.  Bratton.  Apparently  sometime  in  the  early  part  of  April 
and  this  memorandum  is  dated 

Senator  Sarbanes.  The  early  part  of  April.  And  in  May,  Walker 
was  seeking  this  meeting,  and  this  memo  that's  up  on  the  board 
here  in  which  you  make  reference  to  Walker's  interest  in  this  mat- 
ter is  dated  May  19th;  is  that  correct? 

Mr.  Bratton.  That's  correct. 

Senator  Sarbanes.  So  Bill  Walker  continued  to  pursue  this 
matter 

Mr.  Bratton.  That's  my  recollection. 

Senator  Sarbanes.  — subsequent  to  the  veto;  is  that  correct? 

Mr.  Bratton.  That's  my  recollection,  and  that's  what  this  memo- 
randum dated  May  13th  would  indicate. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  pursue  the  issue  of  the  Wrightsville 
district  and  Mr.  Walker's  interest.  Do  I  understand  you  correctly 
to  say  that  at  the  time  this  legislation  was  being  considered,  the 
residents  of  Wrightsville  were  paying  a  substantial  premium  over 
that  paid  by,  say,  residents  of  Little  Rock  for  their  water? 

Mr.  Bratton.  That's  my  general  recollection,  and  that  seems  to 
be  reflected  in  the  May  19th  memo. 

Mr.  Ben-Veniste.  And  that  if  this  legislation  passed  and  the  dis- 
trict served  by  Castle  were  expanded  to  include  Wrightsville  as  was 
anticipated.  Walker  hoped  that  this  would  result  in  lower  rates  for 
his  constituents? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  Did  you  have  any  reason  to  disbelieve  that? 

Mr.  Bratton.  No. 

Mr.  Ben-Veniste.  Do  you  know  whether  what  they  were  paying 
in  Wrightsville  was  a  multiple  two  or  three  times  that  of  Little 
Rock  or  you  just  know  it  was  substantially  more? 

Mr.  Bratton.  I  don't  have  any  recollection  of  what  those  rates 
are  other  than  that  they  were  considerably  higher  than  Little  Rock 
and  Walker  apparently  thought  it  could  be  lessened  by  a  contract 
with  Castle  Sewer  and  Water. 

Mr.  Ben-Veniste.  Now  let's  clear  this  up.  The  veto  that  Gov- 
ernor Clinton  issued  with  respect  to  the  first  bill  was  not  reversed 
by  Governor  Clinton,  was  it? 


1597 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  The  constitutional  infirmity  of  the  first  bill 
was  remedied  in  the  drafting  of  the  second  bill  at  the  suggestion 
and  approval  of  the  Public  Service  Commission;  is  that  correct? 

Mr.  Bratton.  The  Public  Service  Commission  staff  had  sug- 
gested that  legislation  which  would  deregulate  small  water  compa- 
nies be  considered  and  passed. 

Mr.  Ben-Veniste.  And  that  consideration  by  the  Public  Service 
Commission  had  gone  back  even  years  earlier,  had  it  not? 

Mr.  Bratton.  At  least  some  point  earlier. 

Mr.  Ben-Veniste.  According  to  records  we've  seen  back  in  1985, 
they  were  taking  the  same  position  about  the  regulation  of  the 
small  water  and  sewer  companies? 

Mr.  Bratton.  I  believe  that's  correct. 

Mr.  Ben-Veniste.  So  they've  consistently  taken  the  position  that 
such  legislation  would  be  beneficial.  There  was  no  opposition  to  it. 
The  legislation  that  was  proposed  was  proposed  without  consulting 
the  Governor  in  any  way  about  the  interasts  of  any  party.  The  leg- 
islation was  proposed  by  Representative  Walker  and  was  vetoed  be- 
cause it  was  likely  unconstitutional  in  your  view  and  in  the  view 
of  the  Public  Service  Commission? 

Mr.  Bratton.  Proposed  by  Wilson  and  Walker  and  vetoed  be- 
cause of  the  constitutional  problem. 

Mr.  Ben-Veniste.  New  legislation  is  proposed  consistent  with 
the  position  of  the  Public  Service  Commission,  with  strong  support 
by  Representative  Walker  for  the  constituents  of  the  Wrightsville 
district,  if  I  understand  the  chronology  of  events.  And  it  was  now 
in  a  form  that  was  constitutional,  in  your  view? 

Mr.  Bratton.  Correct. 

Mr.  Ben-Veniste.  It  was  not  controversial.  There  was  no  one,  to 
your  knowledge,  who  opposed  this  deregulation? 

Mr.  Bratton.  I  do  not  have  any  recollection  of  any  controversy 
regarding  it. 

Mr.  Ben-Veniste.  Finally,  was  there  any  conversation  that  you 
had  with  the  Governor  to  suggest  that  the  reason  why  the  Gov- 
ernor ought  to  sign  the  bill  if  it  passed  both  Houses  again,  which 
seemed  quite  likely,  since  it  had  passed  in  its  unconstitutional  form 
earlier 

Mr.  Bratton.  Yes. 

Mr.  Ben-Veniste.  — was  there  any  suggestion  in  conversation 
with  the  Governor  that  a  reason  why  the  Governor  ought  to  sign 
it  was  to  avoid  litigation  between  Madison  or  its  successor  and  Mr. 
Tucker? 

Mr.  Bratton.  Not  that  I  have  any  recollection  of 

Mr.  Ben-Veniste.  When  then-Governor  Clinton  wrote  the  words 
"ugh"  on  this  memorandum  that  set  forth  Mr.  Randolph's  reminder 
about  a  $33,000  conversation,  that  pretty  well  summed  up  his  posi- 
tion about  people  making  these  kinds  of  observations;  would  that 
be  fair  to  say,  Ms.  Hernreich? 

Ms.  Hernreich.  Yes. 

Mr.  Ben-Veniste.  Since  we  have  not  talked  much  to  you  this 
morning,  Ms.  Hernreich,  let  me  ask  you  very  briefly  whether  in 
your  present  position  you  have  had  occasion  to  visit  the  Book  Room 
in  the  White  House  residence. 
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Ms.  Hernreich.  I  don't  know  if  I  have  ever  been  in  the  Book 
Room  or  not.  I  have  been  to  a  room  on  the  third  floor  where  some 
gifts  are  kept  once,  and  I  don't  know  if  that's  the  same  room  as  the 
Book  Room. 

Mr.  Ben-Veniste.  Did  you  ever  notice  what  appeared  to  be  bill- 
ing records  in  the  Book  Room? 

Ms.  Hernreich.  Absolutely  not. 

Mr.  Ben-Veniste.  Has  anyone  told  you  who  might  have  put  bill- 
ing records  in  the  Book  Room  that  have  been  testified  about  by  Ms. 
Huber  and  turned  over  to  this  Committee  upon  Ms.  Huber's  rec- 
ognition that  they  might  be  of  interest  to  us? 

Ms.  Hernreich.  No. 

Mr.  Ben-Veniste.  Mr.  Ivey. 

Mr.  Ivey.  Thank  you. 

Mr.  Bratton,  I  wanted  to  go  back  to  the  May  19,  1987  memo  that 
you  drafted  for  the  Governor  and  ask  you  a  few  questions  about 
that.  Did  you  draft  a  number  of  memos  to  the  Governor?  Was  this 
a  routine  practice? 

Mr.  Bratton.  Yes. 

Mr.  Ivey.  Well,  what  was  the  goal  of  drafting  these  types  of 
memoranda? 

Mr.  Bratton.  Various  different  goals,  but  largely  to  provide  in- 
formation. 

Mr.  Ivey.  Information  you  thought  would  be  relevant  to  him? 

Mr.  Bratton.  Information  that  I  thought  would  be  relevant  or 
sometimes  information  that  I  thought  might  not  be  relevant,  but 
that  some  constituent,  or  some  constituent  group,  or  member  of  the 
General  Assembly  thought  was  relevant  and  wanted  the  Governor 
to  know. 

Mr.  Ivey.  In  any  event,  you  wanted  to  be  accurate  with  the  infor- 
mation you  conveyed? 

Mr.  Bratton.  I  certainly  tried  to  be. 

Mr.  Ivey.  In  this  memo,  I  notice  when  you're  discussing  the  liti- 
gation comment  that  Mr.  Tucker  raised,  you  make  no  mention  of 
any  reference  to  the  Rose  Law  Firm  or  Hillary  Clinton;  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ivey.  Was  there  any  mention  during  that  meeting  of  the 
Rose  Law  Firm  or  Mrs.  Clinton? 

Mr.  Bratton.  Not  that  I  have  any  recollection  of. 

Mr.  Ivey.  So  did  you  have  any  reason  to  connect  her  to  the  con- 
versation that  you  had  with  Mr.  Tucker  at  that  point? 

Mr.  Bratton.  To  connect  the  Rose  Law  Firm  to  it?  No,  sir. 

Mr.  Ivey.  Did  Mr.  Tucker's  comment  about  litigation  influence  in 
any  way  the  recommendations  that  you  made  to  the  Governor? 

Mr.  Bratton.  No,  sir. 

Mr.  Ivey.  Let  me  ask  you  to  take  a  look  at  the  packet  of  informa- 
tion that  you  received  I  think  during  the  first  round  of  testimony; 
a  series  of  documents  from  Doug  Strock  of  the  Public  Service  Com- 
mission. 

Mr.  Bratton.  Yes. 

Mr.  Ivey.  I  think  at  the  top  of  that,  there  is  a  document  dated 
January  17,  1985. 

Mr.  Bratton.  Yes. 
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Mr.  IVEY.  Now  down  near  the  bottom  of  the  page  in  paragraph 
B,  there's  some  writing  about,  "EHminate,  by  law,  our  jurisdiction 
over  small  water  companies."  Do  you  see  that? 

Mr.  Bratton.  Yes. 

Mr.  IVEY.  Is  this  the  concept,  again,  dating  back  to  1985,  that 
ended  up  being  embodied  in  the  legislation  that  was  ultimately 
passed  and  became,  I  believe.  Act  37? 

Mr.  Bratton.  It's  similar. 

Mr.  IVEY.  This  again  was  before  the  IDC  property  transaction 
took  place;  is  that  correct? 

Mr.  Bratton.  I  don't  know  when  the  IDC  transaction  took  place. 

Mr.  IVEY.  I  have  nothing  further. 

Senator  Sarbanes.  This  memo  that  you  were  just  asked  about, 
that's  in  January  1985? 

Mr.  Bratton.  Yes. 

Senator  Sarbanes.  And  that's  a  memo  prepared  by  the  General 
Counsel  of  the  Arkansas  Public  Service  Commission? 

Mr.  Bratton.  Yes,  sir. 

Senator  Sarbanes.  Who's  the  memo  to?  Who  are  those  gentle- 
men who  are  listed  as  recipients  of  the  memo? 

Mr.  Bratton.  I  am  not  sure  what  position  Mr.  Creston  and  Mr. 
SuUins  held  at  that  time.  Larry  Jegley  was  another  staff  attorney. 
Sullins  and  Creston  are  not  lawyers.  Creston  worked  on  quality  of 
service  issues,  I  believe.  I'm  not  sure  what  Mr.  Sullins'  position  was 
at  that  point  in  time,  had  something  to  do  with  rates. 

Senator  Sarbanes.  In  that  memo,  Strock  points  out,  he  says: 

The  small  water  companies  find  it  hard  to  come  up  with  the  money,  oftentimes, 
to  finance  the  health  and  safety-related  improvements  required  by  Q  of  S  and 
health  department  laws  and  regulations.  They  also  find  it  difficult  to  finance  a  rate 
case,  with  all  of  its  costs  and  expenses  in  hiring  accountants  and  lawyers.  As  a  re- 
sult, we  rapidly  reach  a  stalemate  in  achieving  compliance  with  health  and  safety 
measures,  because  the  utility  does  not  have  the  money  and  cannot  afford  to  file  a 
rate  case  to  get  the  money. 

Having  given  this  matter  a  little  bit  of  thought,  I  see  several  possible  solutions. 

And  one  of  the  ones  he  sets  out  was,  "Eliminate,  by  law,  our  ju- 
risdiction over  small  water  companies."  In  the  end,  that  was  the 
approach  that  was  taken;  is  that  correct? 

Mr.  Bratton.  That's  correct. 

Senator  Sarbanes.  This  suggestion  was  made  back  on  January 
17,  1985? 

Mr.  Bratton.  That's  correct. 

Senator  Sarbanes.  Now  the  Public  Service  Commission,  as  I  un- 
derstand it,  was  opposed  to  the  first  bill.  They  wanted  it  vetoed  be- 
cause of  the  constitutionality  question  that  you  identified;  is  that 
correct? 

Mr.  Bratton.  That's  what  was  indicated  in  Mr.  Strock's  memo 
and  that's  my  recollection  of  the  conversations  with  Robert  John- 
ston, who  was  Chairman  of  the  Commission. 

Senator  Sarbanes.  What  was  their  position  on  the  second  bill, 
the  one  that  was  put  on  the  call  calendar  for  the  Special  Session? 

Mr.  Bratton.  I  believe  they  were  generally  supportive  of  that. 

Senator  Sarbanes.  In  fact,  I  think  Strock  prepared  a  memo  in 
which  he  concluded  this  bill  would  relieve  small  water  companies 
of  the  financial  burdens  of  regulation,  which  include  costly  rate 
case  expenses  which  are  passed  on  to  the  consumers.  That  was  in 
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1986,  when  he  was  talking  about  proposed  legislation  for  1987, 
which  included  divesting  the  Public  Service  Commission  of  jurisdic- 
tion over  small  water  and  sewer  companies. 

So  the  Public  Service  Commission  from  early  on,  unrelated,  I 
take  it,  to  any  of  these  other  matters  that  have  been  raised,  had 
a  position  which  was  finally  carried  out  in  the  legislation  that  was 
placed  on  the  Call  Calendar  for  the  Special  Session  and  enacted 
into  law;  is  that  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Mr.  Bratton 

The  Chairman.  Wait,  wait,  wait.  OK.  All  right,  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Bratton,  I  don't  want  you  to  lose  hold  of  that 
memo  you  were  just  looking  at,  and  I  want  to  you  look  at  two  oth- 
ers. I  want  you  to  look  at  the  February  24,  1987  memo,  which  is 
the  first  bill,  which  is  the  one  that  was  vetoed,  and  the  final  bill, 
which  was  passed,  which  is  in  a  letter  marked  June  18,  1987. 

We'll  have  someone  go  and  help  you  find  those  for  a  second.  Why 
don't  you  get  those  three  in  front  of  you.  There's  the  one  you  just 
had  in  front  of  you.  Do  you  have  that  one? 

Mr.  Bratton.  The  January  17,  1985? 

Mr.  Chertoff.  Right. 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  Do  you  have  the  February  24th  letter  or  memo 
to  Mike  Wilson  from  Tucker? 

Mr.  Bratton.  No. 

Mr.  Chertoff.  Let's  stop  and  find  the  February  24,  1987  memo 
and  the  June  18,  1987  memo  with  the  final  bill. 

Mr.  Bratton.  June  2,  1987? 

Mr.  Chertoff.  Yes,  the  one  with  the  final  bill,  June  18,  1987. 
Do  you  have  those  three? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  First  of  all,  that  memo  of  January  17,  1985, 
where  they  first  raised  the  possible  solution  in  terms  of  rate  regu- 
lation for  these  companies,  was  there  legislation  enacted  in  1985? 

Mr.  Bratton.  I  don't  believe  there  was. 

Mr.  Chertoff.  Was  there  legislation  enacted  in  1986? 

Mr.  Bratton.  There  would  not  have  been  a  regular  session  in 
1986. 

Mr.  Chertoff.  So  that  although  someone  had  the  idea  in  1985 
of  coming  up  with  a  solution  to  these  financial  problems,  what  fi- 
nally spurred  the  legislation  was  when  Mr.  Tucker  got  Representa- 
tive Wilson  to  put  in  the  legislation,  which  he  describes  as  pro- 
posed legislation  for  Castle  Sewer  and  Water  Corporation;  right? 
That's  when  it  first  really  hit  the  legislature? 

Mr.  Bratton.  I  don't  have  any  recollection  of  there  having  been 
legislation  introduced  in  the  1985  session. 

Mr.  Chertoff.  So  this  idea  in  1985  didn't  result  in  anything 
until  Mr.  Tucker  and  Mr.  Wilson  talked  about  putting  in  legislation 
for  Castle  Sewer  and  Water.  Then  it  started  to  get  done;  right?  It's 
in  1987.  The  memo  is  right  in  front  of  you;  correct? 

Mr.  Bratton.  That  legislation  was  introduced  in  1987  by  Mike 
Wilson. 

Mr.  Chertoff.  In  fact,  this  1985  memo  talks  about  the  possibil- 
ity of  dealing  with  this  issue  by  having,  in  the  last  paragraph  on 


1601 

the  second  page,  "a  combination  of  simplified  filing  requirements 
and  establishment  of  ranges  of  acceptable  rates."  It  talked  about 
keeping  these  small  utilities  within  some  kind  of  simplified  rate 
setting  process;  right?  That's  what  was  being  recommended;  is  that 
correct? 

Mr.  Bratton.  I  don't  think  Strock  was  recommending  anything. 
I  think  what  he  seemed  to  be  doing  was  suggesting  that  there  were 
several  different  options  available  to  deal  with  this  problem. 

Mr.  Chertoff.  He  summarizes  at  the  end  by  saying  eventually 
I  think — actually,  he  says  the  one  that  would  be  most  helpful 
would  be  the  use  of  Act  310,  which  is  item  number  D  that  talks 
about  kind  of  a  simplified  rate  setting  procedure;  right?  That's 
what  he  says  would  be  the  most  helpful.  He  doesn't  say  completely 
deregulating  and  taking  them  outside  of  the  Public  Service  Com- 
mission is  the  best.  He  says  having  the  simplified  rate  setting 
every  6  months;  right? 

Mr.  Bratton.  He  suggests  that  an  Act  310  process  could  cer- 
tainly be  an  alternative. 

Mr.  Chertoff.  That's  what  the  Public  Service  Commission  sug- 
gested; right? 

Mr.  Bratton.  That's  what  Doug  Strock  suggested. 

Mr.  Chertoff.  I  want  you  to  go  to  that  February  24th  bill.  On 
page  4  of  that  bill,  which  is  the  one  that  was  vetoed,  that  was  also 
at  least — had  some  protection  for  the  ratepayers;  right,  because 
section  4  limited  this  deregulation  to  situations  where  the  utility 
charged  the  rate  not  greater  than  10  percent  more  than  the  rate 
charged  by  a  comparable — ^by  a  sewer  or  water  utility  in  a  first- 
class  city;  right? 

Mr.  Bratton.  It  has  a  tie  there,  yes. 

Mr.  Chertoff.  So  it  ties — there  is  some  limitation  under  the 
original  bill  which  was  vetoed.  There's  some  limitations  in  the  abil- 
ity of  these  deregulated  utilities  to  raise  rates.  They  can't  go  more 
than  10  percent  above  a  comparable  utility  within  10  miles;  right? 

Mr.  Bratton.  That's  what  that  provision  says. 

Mr.  Chertoff.  Now  let's  go  to  the  one  that  came  out  of — to  use 
Mr.  Tucker's  words,  whoever  drafted  it,  came  to  them  from  the 
Governor's  office,  which  is  the  one  that  was  signed  by  Grovernor 
Clinton  on  June  12,  1987,  which  is  the  last  document.  Does  that 
bill  have  any  restriction  whatsoever  on  rates,  a  10  percent  limita- 
tion, a  20  percent  limitation? 

Mr.  Bratton.  I  believe  it  simply  exempts  Class  E  water  compa- 
nies from  jurisdiction. 

Mr.  Chertoff.  So  for  Castle  Sewer  and  Water,  the  bill  that  was 
eventually  signed  put  no  limit  whatsoever  on  the  amount  of  rates 
they  could  charge;  right? 

Mr.  Bratton.  It  put  no  limitations  on  the  rates  that  could  be 
charged  by  any  Class  C  water  company. 

Mr.  Ben-Veniste.  Of  which  Castle  Sewer  and  Water  was  one,  be- 
cause you  understood  the  driving  force  behind  this  bill  was  Tucker 
and  Randolph.  They  made  that  very  clear  to  you;  right? 

Mr.  Bratton.  I  understood  at  the  time  that  the  second  legisla- 
tion was  introduced  that  Castle  Sewer  and  Water  had  been  the 
utility  effected  by  the  first  bill,  yes,  sir. 
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Mr.  Chertoff.  And  that  was  going  to  fall  within  the  second  bill; 
right,  but  unlike  the  first  bill  which  was  vetoed  where  Castle 
Sewer  and  Water — they  only  asked  to  go  10  percent  above  the  reg- 
ular rate,  in  the  second  one,  the  one  that  was  signed,  they  got  more 
than  they  asked  for  originally.  They  got  literally  the  sky  is  the 
limit  on  rates;  right?  There  was  no  limitation? 

Mr.  Bratton.  In  the  legislation  that  was  eventually  signed,  the 
Class  C  companies  were  deregulated,  that's  correct. 

Mr.  Chertoff.  So  that  given  that,  apparently  people  who  are 
serviced  by  this  utility  now  were  paying  three  times  what  people 
in  Little  Rock  are  paying.  If  the  first  bill  had  been  signed,  they'd 
at  least  only  be  able  to  go  10  percent  above  the  Little  Rock  rate. 
Now,  they're  going  300  percent  above  the  Little  Rock  rate;  right? 

Mr.  Bratton.  If  the  first  bill  had  been  signed,  I  have  no  reason 
to  think  it  would  still  be  locked. 

Mr.  Chertoff.  Oh,  you  think  that  they  might  have  ultimately 
removed  the  cap  thereto,  but  we  do  know 

Mr.  Bratton.  No,  sir  because  I  think  the  legislation  was  uncon- 
stitutional and  probably  would  not 

Mr.  Chertoff.  Mr.  Bratton,  couldn't  you  have  corrected  the  con- 
stitutional problem  and  still  kept  the  10  percent  rate  cap  in?  There 
wasn't  a  constitutional  problem  limiting  the  rate? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  So  when  this  bill  was  "corrected"  at  the  request 
of  Mr.  Randolph  and  Mr.  Tucker,  more  change  than  just  the  con- 
stitutional problem,  there  was  a  change  and  you  went  from  some 
limitation  on  rates  to  a  total  ability  to  raise  rates  as  high  as  you 
want;  isn't  that  correct? 

Mr.  Bratton.  The  companies  were  completely  deregulated  if 
they  were  Class  C  companies,  that's  correct. 

Mr.  Chertoff.  And  the  State  Constitution  didn't  make  you  do 
that;  right? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  You  are  Chairman  of  the  Public  Services  Com- 
mission. Do  you  get  complaints  from  people  who  are  serviced  by 
this  utility  about  the  rates? 

Mr.  Bratton.  I  think  that  we  have  gotten  one  or  two  complaints 
about  it. 

Mr.  Chertoff.  What  do  you  tell  them?  Tell  them  it's  out  of  our 
hands? 

Mr.  Bratton.  Tell  them  it  is  not  within  the  jurisdiction  of  the 
Commission,  yes. 

Mr.  Chertoff.  When  you  wrote  this  memo  of  May  19,  1987, 
which  is  the  memo  you  wrote  to  the  Governor  in  order  to  discuss 
with  him  sewer  district  regulation,  did  you  discuss  what  to  the 
ratepayers  would  be  the  most  important  issue,  which  is  namely 
whether  they're  going  to  be  paying  10  percent  over  Little  Rock 
rates  or  300  percent  over  Little  Rock  rates? 

Mr.  Bratton.  I  discussed  in  the  memo  what's  in  the  memo. 

Mr.  Chertoff.  Now  look,  Mr.  Bratton,  you  were  not  merely  a 
messenger,  you're  the  counsel;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  You're  supposed  to  give  advice? 

Mr.  Bratton.  That's  correct. 
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Mr.  Chertoff.  You're  supposed  to  give  legal  advice? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  Did  you  have  discussions  with  the  Governor  after 
you  sent  the  memo  in  about  what  was  in  the  memo? 

Mr.  Bratton.  I  probably  did. 

Mr.  Chertoff.  Did  you  talk  to  him  about  this  litigation  issue? 

Mr.  Bratton.  I  don't  have  any  recollection  of  what  the  specifics 
of  the  conversation  were.  It's  been  almost  10  years  ago. 

Mr.  Chertoff.  Are  you  trying  to  tell  us  that  in  your  transmit- 
ting this  memorandum,  which  was  to  go  to  the  Governor  so  he 
could  take  action,  all  you  were  doing  was  serving  as  a  conduit  of 
information  from  Tucker? 

Mr.  Bratton.  All  this  memo  does  is  pass  on  the  information  that 
I  got  from  Tucker,  which  is  what  I  was  asked  to  do  in  preparing 
this  memo.  Did  I  have  subsequent  conversations  with  the  Governor 
about  this  issue?  I  am  sure  I  did.  Can  I  tell  you  today  what  those 
conversations  10  years  ago  were?  No,  sir,  I  can't. 

Mr.  Chertoff.  Do  you  have  any  other  memos  on  your  research 
or  information  gathering? 

Mr.  Bratton.  Do  I  have  memos? 

Mr.  Chertoff.  Yes,  are  there  any  other  memos  that  you  wrote 
to  the  Governor  after  he  asked  you  to  gather  the  facts  on  this 
transaction? 

Mr.  Bratton.  On  this  transaction? 

Mr.  Chertoff.  Yes. 

Mr.  Bratton.  I  have  no  idea. 

Mr.  Chertoff.  This  is  the  only  one  you  wrote  about  this  trans- 
action. 

Mr.  Bratton.  I  have  no  idea. 

Mr.  Chertoff.  Well,  do  you  remember  writing  another  one? 

Mr.  Bratton.  No,  sir,  but  I  didn't  remember  specifically  writing 
this  one  until  it  was  shown  to  me  sometime  recently. 

Mr.  Chertoff.  You  knew  that  Randolph  and  Tucker  were  per- 
fectly capable  of  talking  to  the  Governor  themselves.  They  did  not 
need  you  to  pass  a  message  on? 

Mr.  Bratton.  The  Governor  asked  me  to  do  something,  and  that 
was  specifically  to  call  Mr.  Tucker  to  find  out  the  background  on 
the  legislation  and  to  transmit  to  him  what  I  found  out  the  back- 
ground on  the  legislation  was,  and  that's  what  the  May  19th  memo 
does,  sir. 

The  Chairman.  Let  me  ask  you  something.  There  comes  a  point 
in  time,  then,  there's  a  legislative  process  initiated.  You,  I  think, 
testified  before  that  the  Governor's  office  itself  did  not  draft  this? 

Mr.  Bratton.  I  testified  that  I  don't  have  any  recollection  of  hav- 
ing drafted  it. 

The  Chairman.  Now  take  a  look  at  the  bill  that  eventually 
passed.  You  have  it  in  front  of  you?  Would  it  be  customary  for  that 
kind  of  bill,  particularly  if  you  are  responding  to  what  was  a  con- 
stitutional problem  heretofore  that — ^you  explained  that  you  would 
review  this  as  counsel;  right? 

Mr.  Bratton.  I'm  sure  I  did. 

The  Chairman.  Would  it  be  customary,  "it"  being  a  matter  affect- 
ing the  regulations  by  the  Public  Service  Commission,  that  you 
would  have  input  from  the  Public  Service  Commission? 
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Mr.  Bratton.  Yes. 

The  Chairman.  That's  customary;  right? 

Mr.  Bratton.  Yes,  Mr.  Chairman,  that  would  have  been  cus- 
tomary. 

The  Chairman.  Do  you  fmd  it  strange  that  in  your  discussions 
with  Tucker,  there's  nothing  with  respect  to  rate  impacts,  et  cetera, 
in  a  bill  affecting  rates  that  can  or  can't  be  charged,  nothing  at  all. 
You  never  discussed  that  with  him? 

Mr.  Bratton.  I  don't  recall  the  discussion  with  Mr.  Tucker  with 
any  specificity,  Mr.  Chairman.  I  would 

The  Chairman.  The  memo  doesn't  have  anything — if  you  had  dis- 
cussed rates,  would  rates  have  been  in  there? 

Mr.  Bratton.  Yes. 

The  Chairman.  Do  you  find  it  strange  instead  of  constructing  a 
constitutional  bill  which  would  have  dealt  with  the  impediment — 
the  impediment  was  what?  It  dealt  with  one  specific  area  as  op- 
posed to  being  general;  is  that  correct? 

Mr.  Bratton.  That's  generally  correct,  yes,  sir. 

The  Chairman.  This  bill  doesn't  do  that.  This  bill  goes  beyond. 
It  corrects  that  deficiency.  You  could  have  corrected  that  very  eas- 
ily by  including  that  this  would  be  available  to  all  of  these  Class 
C  companies,  so  it's  not  just  one,  you  have  no  constitutional  im- 
pediment; is  that  correct? 

Mr.  Bratton.  Well,  I  don't  know  how  many  Class  C  companies 
are  located  within  10  miles  or  20  miles  of  a  Class  1  city 

The  Chairman.  I  understand  that.  You  could  have  corrected  that 
constitutional  impediment  without  the  necessity  of  dropping  any 
limiting  provisions  as  it  relates  to  rate  differentials.  Didn't  you  find 
it  strange — did  the  PSC  say  anything  to  you?  They  went  along  and 
said  just  drop  so  that  you  can  charge — any  Class  C  company  can 
charge  anything  it  wants? 

Mr.  Bratton.  I  think  it  is  likely  that  the  PSC  drafted  the  second 
draft  of  the  legislation  from  looking  at  it.  It  does  not  appear  to  be 
in  a  format  consistent  with  that  that  would  have  been  drafted  by 
legislative  counsel,  so  I  think  there  is  a  good  possibility  that  the 
PSC  staff  drafted  that  legislation. 

The  Chairman.  The  first  bill  has  a  limitation  that  you  can  only 
charge  110  percent,  10  percent  more  than  is  being  charged  in  the 
adjoining  city;  right? 

Mr.  Bratton.  That's  correct. 

The  Chairman.  The  second  one,  what  kind  of  limitation  does  it 
have? 

Mr.  Bratton.  It  is  a  complete  deregulation  of  Class  C  water  com- 
panies. 

The  Chairman.  No  limitations? 

Mr.  Bratton.  That's  correct. 

The  Chairman.  You  are  Chairman  of  the  Public  Service  Commis- 
sion now? 

Mr.  Bratton.  That's  correct. 

The  Chairman.  So  you  have  an  understanding  approximately  of 
what  rates  are  in  this  area  and  so  when  Counsel  said  to  you,  you 
know,  this  company  now  is  charging  three  times  or  300  percent  or 
thereabouts  what  the  people  in  Little  Rock  pay 
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Mr.  Bratton.  I  don't  regulate  the  rates  for  the  City  of  Little 
Rock. 

The  Chairman.  But  they  pay  three  times  that  rate? 

Mr.  Bratton.  I  don't  know  what  they  pay. 

The  Chairman.  You  have  no  idea?  Who  regulates  it? 

Mr.  Bratton.  Who  regulates  the  City  of  Little  Rock? 

The  Chairman.  Yes,  the  rates,  the  PSC.  You  have  nothing  with 
respect  to  the  rates? 

Mr.  Bratton.  We  regulate  only  the  private  water  companies  of 
which  there  are  a  handful. 

The  Chairman.  So  the  people  who  were  previously  being  served, 
right,  were  they  being  served  by  Little  Rock  at  one  point  in  time? 

Mr.  Bratton.  The  people  who  were  being  served  by  Castle  Sewer 
and  Water? 

The  Chairman.  Yes,  out  in  that  region.  Where  were  they  getting 
their  water? 

Mr.  Bratton.  I'm  not  sure  which  people  you're  talking  about. 

The  Chairman.  The  people  in  that  area,  in  the  Castle  Grande 
area  or  the  Castle  Sewer  area,  would  any  of  them  be  getting  water 
from  an  adjacent  city? 

Mr.  Bratton.  I  am  not  sure  whether  that  utility  had  wells  or 
whether  it  purchased  water  from  some  other  source. 

The  Chairman.  OK.  I  would  just  point  out  again  that  you  go 
from  one  bill  limiting  the  rates  to  110  percent  to  the  second  bill 
which  has  absolutely  no  limitation;  there's  no  discussion  of  that  in 
this  memo,  no  discussion  about  what  the  impact  of  proposed  legis- 
lation will  be,  and  you  don't  recall  any  that  anybody  said  to  you, 
this  Class  C  company  can  charge  whatever  they  want? 

Mr.  Bratton.  No,  sir,  I  don't  recall  any  specific  discussions  on 
that. 

The  Chairman.  Wouldn't  that  be  something  that  you'd  be  inter- 
ested in,  what  impact  would  this  legislation  have  on  ratepayers? 

Mr.  Bratton.  It  may  well  be.  Senator,  that  the  reason  the  cap 
was  removed  was  for  other  companies  other  than  Castle,  that  110 
percent  cap  would  not  have  addressed  the  problems  that  Mr. 
Strock  had  identified  in  his  earlier  memos 

Mr.  Chertoff.  Name  one  besides 

Mr.  Bratton.  I  would  suggest  that  is  entirely  possible  if  that  leg- 
islation was  drafted  by  the  Commission,  which  I  believe  may 

Mr.  Chertoff.  Name  one  besides  Castle  Water  and  Sewer. 

Mr.  Bratton.  I  don't  regulate  them.  I  didn't  keep  up  with  what 
the  companies  were  at  that  point  in  time.  Part  of  the  problem  with 
the  small  water  and  sewer  companies  was  even  identifying  how 
many  of  them  were  out  there. 

The  Chairman.  You  give  them  a  blank  check  is  what  happened. 
You  first  talked  about  a  constitutional  prohibition  because  it  was 
only  with  respect  to  one  specific  company.  Now,  you  opened  it  up 
that  that  specific  company  in  every  Class  C;  right?  Every  Class  C 
has  the  ability  to  charge  whatever  rate  it  wants,  whatever  the  traf- 
fic can  bear? 

Mr.  Bratton.  The  legislation  that  was  signed  did  completely  de- 
regulate Class  C  water  companies,  Senator,  and  I  would  suggest 
again  that  I  think  one  reason  the  cap  may  have  been  removed  was 
to  give  other  companies,  other  than  Castle  and  Sewer,  greater  flexi- 
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bility  that  they  may  have  needed,  and  may  have  had  absolutely 
nothing  to  do  with  Castle  Sewer  and  Water's  situation. 

The  Chairman.  Have  you  ever  searched  the  record  to  see  if  you 
have  any  memorandum  with  respect  to  this  legislation  over  at  the 
PSC?  I  understand  you  weren't  there  then,  but  have  you  checked 
the  records  to  see  if  there's  any  that  would  give  you  any  reason  to 
believe  that  the  Public  Service  Commission,  that  they  entertained 
that  thought? 

Mr.  Bratton.  Based  on  Mr.  Creston's  memo  of  January  1985, 
they  considered  that  as  one  option 

The  Chairman.  And  the  fact  of  the  matter  is  he  concludes,  and 
we  read  the  conclusion,  it  doesn't  come  out  anywhere  near  what 
you  suggested.  He  actually  talks  about  keeping  a  control  and  that 
it  would  be  reviewed  on  a  6-month  basis  and  streamlining  the  proc- 
ess. Let's  not  go  through — he  outlines  a  series  of  possibilities,  and 
his  conclusion  is  far  different  than  total  taking  off,  absolutely  no 
filing  whatsoever  and  having  no  ability  to  control  the  rates  whatso- 
ever; wouldn't  you  admit  that? 

Mr.  Bratton.  Mr.  Creston  suggested  he  thinks  Act  310  proce- 
dures or  something  similar  to  would  be  his  recommendation. 

The  Chairman.  So  you  didn't  undertake  his  recommendation,  nor 
did  the  Commission.  Now,  I'm  not  asking  you  to  refer  to  this  memo. 
Are  you  aware  of  any  other  memoranda  where  there  was  a  discus- 
sion as  it  relates  to  total  deregulation,  taking  off  any  controls  as 
it  relates  to  Class  C  companies? 

Mr.  Bratton.  Any  documents  that  would  have  had  anything  to 
do  with  this  legislation  have  been  provided  to  this  Committee 
under  a  subpoena  earlier  this  summer. 

The  Chairman.  So  you're  not  aware  of  any.  Have  you  had  an  op- 
portunity to  look  through  the  files  as  Commissioner  for  any  docu- 
mentation in  attempting  to  comply  with  the  Committee's  subpoena? 

Mr.  Bratton.  I  did  not  personally  search  the  file.  I  looked  at  the 
material  that  was  compiled. 

The  Chairman.  Mr.  Bratton,  I  understand  you  did  not  person- 
ally. Did  you  cause  or  ask  people  under  your  direction  to  search  the 
files  to  see  if  there  was  any  information  pertinent  to  this  particular 
legislation? 

Mr.  Bratton.  Yes,  sir. 

The  Chairman.  And  did  you  find  any  additional  information  that 
would  have  indicated  that  there  were  discussions  with  respect  to 
rates,  et  cetera? 

Mr.  Bratton.  I  am  not  aware  of  any  other  documents,  other 
than  that  which  have  been  provided  to  the  Committee  that  are  in 
the  files  of  the  Commission  at  this  point. 

The  Chairman.  So  there  is  no  information  that  the  Committee 
would  have  available  to  it  through  the  Public  Service  Commission 
or  that  you  are  aware  of  that  ever  suggested  that  the  Public  Serv- 
ice Commission  consciously  itself  and  deliberately  supported  legis- 
lation that  would  take  off  any  limitations  as  it  relates  to  the  rates 
that  would  be  charged,  which  is  what  this  bill  did? 

Mr.  Bratton.  Mr.  Chairman,  it  is  my  general  recollection  that 
I  had  some  discussions  with  Commission  staff  or  the  Chairman  of 
the  Commission  regarding  whether  a  cap  was  appropriate. 
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The  Chairman.  Really?  Well,  now,  we  are  getting  someplace.  You 
actually  spoke  to  somebody  about  this,  about  taking  off  the  cap  on 
the  rates? 

Mr.  Bratton.  I  have  a  general  impression  that  I  probably  had 
a  discussion  about  that.  I  can't  tell  you  for  sure,  but  I  have  a  gen- 
eral impression  that  that  probably  occurred. 

The  Chairman.  Who  would  you  have  discussed  that  with?  You're 
counsel  to  the  Governor.  Who  would  you  have  discussed  that  with, 
not  a  staff  lawyer? 

Mr.  Bratton.  I  probably  would  have  discussed  it  with  the  Chair- 
man of  the  Commission,  if  I  discussed  it  with  anyone. 

The  Chairman.  Who's  the  Chairman  of  the  Commission? 

Mr.  Bratton.  Robert  Johnston,  and  I'm  not  sure  I  did,  but  it  is 
possible  that  I  did. 

Mr.  Chertoff.  Is  that  the  same  Mr.  Johnston  you  told  the  Gov- 
ernor would  be  inclined,  would  try  to  be  of  some  help  in  trying  to 
resolve  the  problem? 

Mr.  Bratton.  Yes. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Is  the  Public  Service  Commission  considering 
reregulating  small  water  companies? 

Mr.  Bratton.  No,  sir. 

Senator  Sarbanes.  Is  there  a  clamor  in  Arkansas  to  reregulate 
the  small  water  companies? 

Mr.  Bratton.  There  is  an  issue  involving  one  small  water  com- 
pany that  comes  up  every  session  and  there's  legislation  introduced 
and  so  far  it  has  not  passed. 

Senator  Sarbanes.  How  about  with  respect  to  the  other  small 
water  companies? 

Mr.  Bratton.  No,  sir. 

Senator  Sarbanes.  Apparently  not.  So  the  deregulation  was  a 
public  policy  commission  that  was  taken,  is  that  correct,  that  has 
remained  in  place  now  for  almost  10  years? 

Mr.  Bratton.  That's  correct. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Bratton,  was  it  the  case  that  someone  rep- 
resenting Castle  came  to  you  and  said  we  made  a  mistake  with  this 
legislation,  please  have  the  Governor  veto  it  because  we  don't  like 
the  10  percent  cap  so  we  can  come  back  later  and  write  some  new 
legislation  that  doesn't  have  a  10  percent  cap? 

Mr.  Bratton.  Certainly  not. 

Mr.  Ben-Veniste.  Nothing  like  that  occurred? 

Mr.  Bratton.  Absolutely  not. 

Mr.  Ben-Veniste.  And  with  respect  to  the  limitation  of  the  10 
percent  cap,  it  is  your  recollection  that  that  was  the  result  of  now 
broadening  the  legislation  to  cover  other  small  water  and  sewer 
companies  that  would  have  been  affected  by  a  10  percent  cap? 

Mr.  Bratton.  I  think  that  is  entirely  possible.  I  cannot  tell  you 
the  specifics  of  any  conversation  I  had  with  Johnston  or  anyone 
else  at  the  Commission,  but  I  do  think  that  I  did  have  some  con- 
versations involving  whether  the  10  percent  cap  would  remain  ap- 
propriate if  the  legislation  would  be  broadened  to  include  all  Class 
C  companies. 
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Mr.  Ben-Veniste.  So  to  follow  along  Mr.  Chertoff's  line  of  think- 
ing here,  let  me  ask  you  whether  there  was  any  discussion  with 
Mr.  Tucker  or  others  involved  in  Castle  Sewer  and  Water  to  sug- 
gest that  we  don't  like  the  cap,  we  want  that  eliminated  from  the 
next  legislation. 

Mr.  Bratton.  Not  that  I  have  any  recollection  of.  If  I  could  ex- 
pand just  for  one  moment,  the  reason  I  think  that  I  probably  had 
some  discussions  regarding  the  cap  and  that  there  was  a  conscious 
decision  to  remove  the  cap  would  be  that  if  a  small  company  had 
to  make  a  significant  investment  to  upgrade  its  plant,  then  a  10 
percent  override  provision  would  not  necessarily  be  of  any  signifi- 
cant benefit.  If  a  company  was  only  having  to  adjust  to  inflation 
concerns,  then  a  10  percent  cap  might  well  be  appropriate,  but  if 
a  company  was  placed  in  the  position  of  having  to  comply  with 
health  department  rules  or  Clean  Water  Act  rules  and  had  to  make 
significant  upgrades  to  the  system,  then  you  would  be  right  back 
into  a  regulatory  situation  with  the  attendant  costs  that  would  be 
available  there. 

Mr.  Ben-Veniste.  Now  that  we  have  descended  into  the  minutia 
of  sewer  legislation  in  Arkansas  a  decade  ago,  let  me  ask  you  to 
take  a  look  at  the  bill  that  was  actually  passed  and  see  whether 
there  was  a  provision  contained  in  that  bill  that  was  not  contained 
in  the  original  bill  that  provided  for  any  district  covered  by  the  de- 
regulation to  exercise  the  power  of  eminent  domain  over  the  water 
and  sewer  company  serving  that  district.  And  I  would  direct  your 
attention  to  Section  3,  paragraph  N,  it  looks  like. 

Mr.  Bratton.  Yes. 

Mr.  Ben-Veniste.  Do  you  see  that  reference? 

Mr.  Bratton.  Yes,  I  do. 

Mr.  Ben-Veniste.  Was  that  in  the  original  bill? 

Mr.  Bratton.  I  don't  believe  it  was. 

Mr.  Ben-Veniste.  Would  you  explain  to  all  of  us  interested  in 
water  and  sewer  history  in  Arkansas  in  1985  and  1986  what  that 
eminent  domain  provision  provided  for? 

Mr.  Bratton.  Well,  it  appears  to  authorize  some  type  of  munici- 
pal improvement  district  or  special  improvement  district  to  con- 
demn the  property  of  any  water  or  sewer  utility  that  was  located 
within  the  boundaries  of  that  improvement  district  which  was  ex- 
empt from  the  definition  of  public  utility. 

Mr.  Ben-Veniste.  And  again,  that  provision  for  eminent  domain 
is  included  in  Section  4,  paragraph  1,  which  also  provides  for  emi- 
nent domain,  condemning  any  water  or  sewer  utility  found  within 
the  boundaries  of  that  district  covered  by  this  legislation? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  So  for  the  historians  of  water  and  sewer  regu- 
latory law  in  Arkansas  in  the  late  20th  century,  this  provision 
would  provide  for  the  residents  of  a  water  and  sewer  district  peti- 
tioning to  get  together  to  condemn  and  take  over  a  water  and 
sewer  utility,  such  as  the  one  in  question  here.  Castle,  in  the  event 
that  they  felt  that  it  was  appropriate  to  do  so? 

Mr.  Bratton.  That's  my  understanding  of  that  language. 

Mr.  Ben-Veniste.  So  instead  of  a  cap,  you  have  the  right  of  emi- 
nent domain  if  things  got  out  of  hand  to  the  extent  that  there  was 
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a  need  to  condemn  the  utility  because  they  charged  too  much  or  did 
something  else  that  the  people  in  their  district  didn't  like? 

Mr.  Bratton.  These  provisions  certainly  appear  to  give  the  cus- 
tomers of  the  utility  an  alternative  to  address  what  they  thought 
to  be  excessive  rates  or  other  problems. 

Mr.  Ben-Veniste.  Now  all  of  this,  the  issues  about  Castle  Sewer 
and  Water,  were  covered  by  the  House  of  Representatives  last  sum- 
mer. Is  there  anjd^hing  that  has  come  out  today  that  you  are  aware 
of  that  sheds  any  new  light  on  whether  Governor  Clinton  acted  ap- 
propriately in  connection  with  the  water  and  sewer  legislation  in 
the  1987  legislative  session? 

Mr.  Bratton.  I'm  certainly  not  aware  of  anything  that  suggested 
he  acted  inappropriately,  no,  sir. 

Mr.  Ben-Veniste.  Mr.  Ivey. 

Mr.  IVEY.  Mr.  Bratton,  let  me  just  follow  up  on  the  point  you 
were  making  about  eminent  domain.  Do  you  have  the  June  24, 
1986  memorandum  from  Doug  Strock  to  Mr.  Clark?  The  subject  is 
proposed  legislation  for  1987. 

Mr.  Bratton.  I'm  sorry,  what  was  the  date? 

Mr.  Ivey.  June  24,  1986. 

Mr.  Bratton.  Yes. 

Mr.  Ivey.  Attached  to  this  memorandum  is  a  proposed  legislation 
with  respect  to  the  deregulation  of  public  utilities.  Is  it  on  the  back 
of  your  copy  there? 

Mr.  Bratton.  Yes. 

Mr.  Ivey.  Could  you  flip  through  the  proposed  bill  to  pages  3  and 
4 — I'm  sorry,  pages  3  and  5,  Sections  3  and  4  in  that  bill.  Are  those 
provisions  substantially  the  same  as  the  Sections  3  and  4  in  the 
legislation  that  was  actually  enacted? 

Mr.  Bratton.  They  appear  to  be  so. 

Mr.  Ivey.  This  is  the  same  power  of  eminent  domain  that  was 
included  in  the  final  legislation. 

Mr.  Bratton.  Yes,  it  is. 

Mr.  Ivey.  And  this  June  24,  1986  memorandum  was  written  be- 
fore, to  the  best  of  your  knowledge,  the  Castle  Sewer  and  Water 
issue  was  on  your  radar  screen  at  all? 

Mr.  Bratton.  Yes,  sir,  and  it  does  suggest  that  my  general  im- 
pression that  the  PSC  possibly  drafted  the  second  piece  of  legisla- 
tion is  probably  accurate. 

Mr.  Ivey.  Yes,  sir.  Now  go  through  that  packet.  There's  another 
document  I'd  like  you  to  take  a  look  at.  It's  a  letter  dated  May  6, 
1987,  and  it's  addressed  to  Senator  Charlie  Cole  Chaffen 

Mr.  Bratton.  Chaffen. 

Mr.  Ivey.  I  take  it  he  was  a  Member  of  the  Arkansas  State  Sen- 
ate at  that  time? 

Mr.  Bratton.  She  was. 

Mr.  Ivey.  Oh,  sorry.  All  right.  Now  go  down  to  paragraph  4.  Are 
you  with  me? 

Mr.  Bratton.  Yes. 

Mr.  Ivey.  You  mentioned  earlier  the  issue  of  the  difficulty  in  pur- 
chasing new  plants.  Is  that  discussed  here  in  the  letter  from  Doug 
Strock  to  Senator  Chaffen? 

Mr.  Bratton.  Yes. 
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Mr.  IVEY.  Is  that  the  issue  you  were  raising  just  a  few  minutes 
ago,  often  the  small  water  company  may  need  to  purchase  new 
plants  such  as  a  water  tower  or  other  equipment  or  may  need  to 
replace  existing 

Mr.  Bratton.  Yes,  it's  the  same  issue. 

Mr.  IVEY.  And  the  issue  was  the  need  for  money  to  make  these 
capital  improvements? 

Mr.  Bratton.  To  make  major  upgrades  to  a  system,  yes,  sir. 

Mr.  IVEY.  In  the  next  paragraph,  it  says,  "The  reasons  the  regu- 
lation aggravates  the  small  water  utilities  problems  is  as  follows" 
and  there's  a  long  paragraph  on  page  2.  Do  you  see  that? 

Mr.  Bratton.  Yes. 

Mr.  IVEY.  That  goes  through  the  reasons  that  regulation  was  of 
concern  to  small  utilities  at  that  time? 

Mr.  Bratton.  Yes. 

Mr.  IVEY.  And  the  paragraph  after  that  says,  "For  the  foregoing 
reasons,  regulation  by  the  PSC  is  of  little  benefit  to  the  small  water 
utilities  or  their  customers  because  regulation  does  not  solve  the 
basic  needs  of  those  small  water  companies."  Do  you  see  that? 

Mr.  Bratton.  Yes. 

Mr.  IvEY.  Last  question  here.  If  you  could  go  to  page  3  of  that 
same  letter. 

Mr.  Bratton.  Yes,  sir. 

Mr.  IVEY.  Look  at  the  second  paragraph.  Could  you  read  that  sec- 
ond paragraph? 

Mr.  Bratton.  It  says: 

Deregulation  should  be  coupled  with  giving  the  power  to  suburban  improvement 
districts  to  condemn  small  water  and  sewer  companies.  The  reason  is  if  a  small 
water  company  is  deregulated  and  is  not  being  run  to  the  satisfaction  of  its  cus- 
tomers, they  could  then  form  an  improvement  district  and  force  the  sale  of  the  util- 
ity for  the  district  and  run  the  utility  to  suit  themselves. 

Without  the  power  of  condemnation,  the  ratepayers  would  have  little  effective  re- 
course if  the  management  were  unresponsive  or  charge  rates  which  were  uncon- 
scionable, both  deregulation  and  giving  the  power  of  eminent  domain  to  suburban 
improvement  districts  would  require  legislation. 

Mr.  IVEY.  And  this  is  under  the  heading  "Possible  Solution"? 

Mr.  Bratton.  Yes. 

Mr.  IVEY.  Is  the  final  legislation  that  was  enacted,  does  it  reflect 
the  possible  solution  that  Mr.  Strock  wrote  about  in  this  May  6, 
1987  letter? 

Mr.  Bratton.  Yes,  it  does. 

Mr.  Ben-Veniste.  So  if  I  understand,  Mr.  Bratton,  the  legislation 
that  was  ultimately  passed  was  legislation  recommended  as  early 
as  1985,  in  substance,  by  the  Public  Service  Commission;  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  There  was  a  very  good  reason  to  deregulate 
the  small  water  and  sewer  districts;  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  And  the  concern  over  rate  increases  was  met 
not  with  this  unfettered  opportunity  without  recourse  for  the  utili- 
ties to  raise  their  rates,  but  balanced  by  the  right  of  eminent  do- 
main and  the  opportunity  to  form  independent  water  districts  and 
take  over  the  utilities  by  the  residents  of  those  districts  if  they 
were  unhappy? 

Mr.  Bratton.  That's  correct. 
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Mr.  Ben-Veniste.  So  rather  than  say  that  there  was  a  change 
from  a  cap  to  a  complete  freedom  without  recourse,  in  fact,  there 
was  freedom  and  recourse? 

Mr.  Bratton.  There  was  an  alternative  that  the  customers  could 
exercise. 

Mr.  Ben-Veniste.  Without  getting  back  all  the  way  to  Jean  Val- 
jean  and  the  sewer  systems  in  place  historically  in  other  places  in 
the  world,  with  respect  to  Arkansas,  this  system  has  been  operat- 
ing for  a  decade  now  for  10  years  or  so,  and  it  has  not  been  subject 
to  revision  or  subject  to  proposals  for  new  legislation  to  change  it? 

Mr.  Bratton.  As  I  indicated,  there  have  been  proposals  to  make 
some  alterations  to  it  that  have  come  out  of  the  one  particular  situ- 
ation, but  those  proposals  have  not  passed. 

Mr.  Ben-Veniste.  You  mentioned  that  Little  Rock  is  not  within 
your  purview  of  regulation  at  the  Public  Services  Commission  now; 
is  that  correct? 

Mr.  Bratton.  That's  correct. 

Mr.  Ben-Veniste.  Now  who  regulates  Little  Rock? 

Mr.  Bratton.  Almost  all  municipal  utilities  are  self-regulating  in 
that  they  are  operated  by  the  city  government  and  the  rates  are 
set  by  the  city.  The  City  of  Pine  Bluff  is  served  by  a  private  water 
company  and  we  have  jurisdiction  over  that  municipality,  but  I  be- 
lieve that's  the  only  municipality  in  the  State  in  which  we  have 
any  jurisdiction  over  the  municipal  water  rates. 

Mr.  Ben-Veniste.  So  under  any  circumstances  comparing  Little 
Rock  to  the  Castle  district  would  be  comparing  apples  and  oranges 
in  terms  of  regulation? 

Mr.  Bratton.  At  the  very  least,  apples  and  oranges. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

Mr.  Chertoff.  Mr.  Bratton,  just  before  we  move  on  to  something 
else,  Little  Rock  is  a  municipally-operated  system? 

Mr.  Bratton.  Yes,  sir. 

Mr.  Chertoff.  It's  not  for  profit? 

Mr.  Bratton.  I  don't  know  that  you  can  say  it  is  "not  for  profit." 

Mr.  Chertoff.  It's  not  a  private  company;  right? 

Mr.  Bratton.  It  is  not  a  private  company.  There  are  municipal 
operated  utilities  where  municipal  utility  rates  are  used  to  sub- 
sidize other  services  provided  by  a  city  government,  so  they  some- 
times operate  it  above  cost. 

Mr.  Chertoff.  But  they're  not  owned  by  guys  like  Randolph  and 
Tucker;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  And  with  regard  to  this  power  of  eminent  do- 
main, just  so  we  understand  what  alternative  was  left  open  to  the 
people  who  were  serviced  by  Castle  Sewer  and  Water  for  whom  I 
assume  their  monthly  utility  rate  is  a  matter  of  more  than  aca- 
demic interest,  they  probably  have  to  sit  down  every  month  and 
write  a  check  out,  in  order  to  exercise  eminent  domain,  they  would 
have  to  band  together,  form  an  improvement  district,  and  agree  to 
pay  the  utility  for  the  cost  of  the  property.  If  the  utility  didn't  agree 
with  the  amount,  they  would  have  to  go  to  court  and  fight  it  out 
in  court;  right? 

Mr.  Bratton.  That's  correct. 
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Mr.  Chertoff.  That's  what  the  alternative  of  eminent  domain  is; 
is  that  right? 

Mr.  Bratton.  That  is  correct. 

Mr.  Chertoff.  Finally,  just  so  we  keep  all  eyes  on  the  ball  here, 
which  is  the  interplay  with  the  Governor's  office  and  the  Governor's 
veto,  with  all  these  memos  in  the  files  of  the  Public  Services  Com- 
mission, the  only  two  memos  I've  seen  that  discuss  the  arguments 
in  favor  of  changing  the  veto — which  the  Governor  did  change;  is 
that  right?  He  did  not  veto  the  second  legislation? 

Mr.  Bratton.  He  did  not  change  the  veto.  He  signed  a  second 
piece  of  legislation. 

Mr.  Chertoff.  The  only  written  memos  regarding  that  issue  are 
the  memo  which  conveys  Mr.  Randolph's  cryptic  mentioning  of  the 
$33,000  meeting,  and  your  extended  discussion  of  the  litigation 
that  can  be  avoided,  including  your  own  assumption  about  whether 
the  litigation  would  touch  on  the  validity  of  the  mortgage.  Do  you 
know  of  any  other  written  memos  that  were  submitted  to  the  Gov- 
ernor laying  out  the  arguments  on  this  besides  these  two? 

Mr.  Bratton.  I  don't  know  whether  there  were  other  written 
memoranda  or  not.  From  time  to  time,  I  would  write  shorthand 
written  memorandum,  most  of  which  I  threw  away  when  I  left  the 
Governor's  office.  It  was  also  very  common  for  me  to  have  discus- 
sions on  these  issues  verbally  with  the  Governor  rather  than  writ- 
ing it  all  out  in  memo  form. 

Mr.  Chertoff.  So  the  short  answer  to  my  question  is  that  you 
don't  know  of  any  other  written  memos  besides  the  two  you've  seen 
here;  right? 

Mr.  Bratton.  I  have  no  personal  knowledge  at  this  point  of  any 
other  written  memos,  although  I  am  sure  there  were  other  discus- 
sions about  this  issue. 

Mr.  Chertoff.  But  you  can't  remember  them;  right? 

Mr.  Bratton.  No,  sir.  I'm  sure  there  would  have  been  a  discus- 
sion about  what  items  to  include  in  a  session.  That  would  have 
been  routine. 

Mr.  Chertoff.  And  one  of  those  was  this.  Now,  Mr.  Bratton,  let 
me  turn  your  attention  to  this  notation  of  July  2,  1986,  from  Bev- 
erly Bassett  Schaffer,  with  which  we  began  your  examination 
today,  and  again,  what  I'm  trying  to  understand  here  in  your  posi- 
tion as  counsel — I  mean,  we've  already  seen  that  you  saw  commu- 
nication where  Randolph,  what  would  have  to  be  considered  in  a 
pretty  blatant  way,  draws  a  connection  or  tries  to  draw  a  connec- 
tion between  something  he  wants  the  Governor  to  do  officially  and 
something  to  do  with  $33,000  2  years  before. 

Here  we  have  Ms.  Bassett  saying,  "Madison  Guaranty  is  in  pret- 
ty serious  trouble.  Because  of  Bill's  relationship  with  McDougal,  we 
probably  ought  to  talk  about  it."  What  did  you  understand  was  the 
significance  of  Bill's  relationship  with  McDougal  as  the  reason  you 
ought  to  talk  to  Beverly  Bassett  about  this? 

Mr.  Bratton.  I  don't  know  that  I  gave  it  any  significance. 

Mr.  Chertoff.  When  you  saw  this,  did  you  say  in  substance, 
"Beverly,  look,  whatever  the  Governor's  personal  things  are,  we 
don't  consider  that  here.  All  we  talk  about  is  the  public  policy  and 
the  issues  that  concern  the  citizens  of  the  State  of  Arkansas."  Did 
you  say  anything  like  that  to  Beverly  Bassett? 
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Mr.  Bratton.  I  didn't  need  to.  She  and  I  had  had  enough  discus- 
sions during  the  time  that  she  had  been  in  charge  of  the  Securities 
Department  on  sensitive  issues  that  I  knew  she  understood  we 
were  not  going  to  ask  her  to  take  inappropriate  actions,  and  that 
she  would  not  be  expected  to  read  between  the  Hnes  and  figure  out 
what  sort  of  favorable  dealings  she  was  supposed  to  have  with  peo- 
ple who  might  have  known  the  Governor  or  might  have  made  cam- 
paign contributions.  I  didn't  need  to  tell  her  that. 

Mr.  Chertoff.  But  you  didn't  wonder,  then,  why  she  made  a 
point  of  asking  for  a  meeting  not  because  of  some  distress  to  the 
citizens  of  Arkansas  or  jeopardy  to  the  investors? 

Mr.  Bratton.  I  didn't  read  anything  into  that  comment.  She  and 
I  had  been  talking  about  Madison  off  and  on  for  some  period  of 
time  before  that. 

Mr.  Chertoff.  And  you  had  been  talking  to  Governor  Clinton 
about  it? 

Mr.  Bratton.  I  had  periodically  made  him  aware  that  there  were 
problems  with  Madison,  yes,  sir. 

Mr.  Chertoff.  Were  there  any  other  instances  in  which  there 
were  regulatory  problems  Ms.  Bassett  encountered  as  head  of  the 
Arkansas  Securities  Commission  where  she  told  you  that  she  was 
bringing  it  to  your  attention  because  the  people  had  a  relationship 
with  the  Governor? 

Mr.  Bratton.  There  were  probably  situations,  not  necessarily  in- 
volving a  savings  and  loan,  but  there  were  probably  situations 
where,  in  her  capacity  as  Securities  Commissioner,  that  she  would 
make  me  aware  of  some  action  that  the  department  intended  to 
take  against  a  broker-dealer  or  bond  house  because  she  knew  that 
the  individuals  who  might  be  the  subject  of  that  action  would  likely 
call  the  Governor's  office  when  they  found  out  that  some  unfavor- 
able action  had  been  taken  in  a  case  involving  them. 

Mr.  Chertoff.  Can  you  think  of  one  right  now? 

Mr.  Bratton.  I  can  think  of  probably  several. 

Mr.  Chertoff.  Was  there  one  involving  Lasater  &  Associates? 

Mr.  Bratton.  I  don't  recall  a  specific  conversation  involving  Mr. 
Lasater  that  I  can  tell  you  about.  I  know  we've  had  some  conversa- 
tions on  more  than  one  occasion  about  matters  involving  Lasater's 
company. 

Mr.  Chertoff.  Tell  us  about  the  conversations. 

Mr.  Bratton.  I  don't  recall  the  specifics  of  it. 

Mr.  Chertoff.  Well,  give  us  generally.  Was  it  that  Lasater  was 
being  investigated  or  having  problems  in  terms  of  his  conduct  of 
the  securities  activities? 

Mr.  Bratton.  I'm  sure  it  had  to  do  with  that  generally. 

Mr.  Chertoff.  Were  you  aware  that  Lasater  had  a  relationship 
with  the  Governor? 

Mr.  Bratton.  I  think  I  was  generally  aware  that  he  might  have 
made  some  campaign  contributions.  I  don't  know  that  I  considered 
that  they  had  a  relationship  of  any  sort. 

Mr.  Chertoff.  Do  you  know  if  Mr.  Lasater  was  ever  at  the  Man- 
sion, for  example? 

Mr.  Bratton.  I  don't  know. 

Mr.  Chertoff.  Do  you  know  whether  he  ever  saw  the  Governor 
in  person  outside  of  a  fundraising  event? 


41-382  97-52 


1614 

Mr.  Bratton.  I  have  no  idea. 

Mr.  Chertoff.  What? 

Mr.  Bratton.  I  don't  know. 

Mr.  Chertoff.  Do  you  know  if  they  had  a  social  relationship? 

Mr.  Bratton.  I  never  had  any  impression  that  they  had  a  social 
relationship. 

Mr.  Chertoff.  Did  Governor  Clinton  ever  travel  on  Lasater's 
airplane? 

Mr.  Bratton.  I  don't  know. 

Mr.  Chertoff.  Did  you  ever  try  to  reach  the  Grovemor  through 
Mr.  Lasater? 

Mr.  Bratton.  Did 

Mr.  Chertoff.  Did  you  ever  try  to  reach  the  Governor  through 
Mr.  Lasater? 

Mr.  Bratton.  No. 

Mr.  Chertoff.  Do  you  know  whether  Governor  Clinton  and  Mr. 
Lasater  took  trips  together? 

Mr.  Bratton.  Not  that  I'm  aware  of. 

Mr.  Chertoff.  Well,  these  discussions  about  Lasater,  why  would 
Ms.  Bassett  have  come  to  you  and  explained  to  you  that  there  were 
issues  in  her  jurisdiction  as  a  securities  regulator  involving  Mr. 
Lasater? 

Mr.  Bratton.  She  periodically  made  me  aware  of  decisions  that 
the  department  was  going  to  take  involving  people  who  were  regu- 
lated by  or  licensed  by  the  board.  Was  Lasater  one  of  them  at  one 
point?  Yes.  Were  there  others?  Yes. 

Mr.  Chertoff.  Did  Lasater  do  a  lot  of  business  with  the  State? 

Mr.  Bratton.  I  don't  know  how  much  business  Lasater  did  with 
the  State. 

Mr.  Chertoff.  Did  he  do  bond  underwritings? 

Mr.  Bratton.  He  did  some  bond  business. 

Mr.  Chertoff.  Did  you  have  responsibility  for  the  Arkansas  De- 
velopment Finance  Authority  in  your  liaison  function? 

Mr.  Bratton.  No,  I  did  not. 

Mr.  Chertoff.  Who  had  that? 

Mr.  Bratton.  Bob  Nash. 

Mr.  Chertoff.  And  that  was  even  before  Bob  Nash  became  the 
head  of  that;  right? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  So  you  can't,  as  you  sit  here,  remember  any  par- 
ticular reason  that  you  had  contact  with  Ms.  Bassett  about  Mr. 
Lasater;  is  that  your  testimony? 

Mr.  Bratton.  No,  sir.  My  testimony  is  that  that  is  one  example 
of  other  regulatory  or  disciplinary  actions,  if  you  will,  that  Ms.  Bas- 
sett made  me  aware  of  that  the  department  was  going  to  take. 
There  were  others  that  involved  other  individuals  or  companies 
that  were  regulated  by  her  department.  It  was  common  practice  if 
they  were  going  to  take  a  significant  disciplinary  action,  that  the 
Governor's  office  didn't  want  to  read  about  it  in  the  newspaper. 

Mr.  Chertoff.  They  wanted  a  heads-up? 

Mr.  Bratton.  That  the  Governor  expected  to  be  aware  when  a 
department  was  going  to  take  some  major  activity,  not  read  it  in 
the  newspaper. 
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Mr.  Chertoff.  And  you  told  the  Governor,  therefore?  You  would 
inform  him  of  what  Ms.  Bassett  told  you? 

Mr.  Bratton.  Yes,  sir,  or  other  agencies  that  I  had  a  liaison  rela- 
tionship with. 

Mr.  Chertoff.  When  were  you  in  this  counsel  function,  for  what 
years? 

Mr.  Bratton.  From  1984  through  the  early  part  of  1989. 

Mr.  Chertoff.  During  this  period,  do  you  remember  regulatory 
action  being  taken  against  Mr.  Lasater? 

Mr.  Bratton.  I  don't  remember  specifically  what  actions  were 
taken.  I  do  know  at  some  point  in  there  that  there  were  actions 
taken,  either  by  NASD  or  by  the  State,  or  both. 

Mr.  Chertoff.  NASD  is  the  National  Association  of  Securities 
Dealers? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  That's  a  Federal,  or  it's  kind  of  a  private  body  but 
it's  under  Federal 

Mr.  Bratton.  Self-regulation. 

Mr.  Chertoff.  They  took  some  regulatory  action  against  Mr. 
Lasater? 

Mr.  Bratton.  That's  my  general  impression. 

Mr.  Chertoff.  Did  you  tell  the  Governor  about  it? 

Mr.  Bratton.  I  probably  did. 

Mr.  Chertoff.  Did  you  have  discussions  with  the  Governor 
about  whether  Lasater — the  impact  of  that  on  any  State  business 
Lasater  either  had  done  or  was  going  to  do? 

Mr.  Bratton.  I  don't  recall. 

Mr.  Chertoff.  You  don't  recall?  It  wasn't  a  big  issue? 

Mr.  Bratton.  I  don't  recall  the  specifics  of  the  conversation. 

Mr.  Chertoff.  Did  Ms.  Bassett  tell  you  that  Mr.  McDougal  was 
the  person  making  recommendations  for  appointments  to  the  Ar- 
kansas Savings  and  Loan  Board? 

Mr.  Bratton.  I  don't  know  that  Ms.  Bassett  told  me  that.  Was 
I  generally  aware  that  McDougal  probably  had  an  interest  in  that? 
I  probably  was. 

Mr.  Chertoff.  Did  you  know  that  his  interest  was  heard  when 
it  came  time  to  make  appointments  to  the  Bank  Board  and  the 
Savings  and  Loan  Board? 

Mr.  Bratton.  I  don't  know  whether  it  was  heard  or  not. 

Mr.  Chertoff.  You  don't?  You  don't  know  whether  he  was  influ- 
ential in  terms  of  appointments  to  the  Bank  Board  and  the  Savings 
and  Loan  Board? 

Mr.  Bratton.  I  don't  have  any  personal  knowledge  of  that,  no. 

Mr.  Chertoff.  How  about  knowledge  acquired  from  somebody 
else  in  the  course  of  your  official  duties? 

Mr.  Bratton.  I  don't  have  any  specific  recollection  of  conversa- 
tions about  that. 

Mr.  Chertoff.  How  about  a  general  recollection?  Come  on,  Mr. 
Bratton. 

Mr.  Bratton.  Not  beyond  what  I  have  already  indicated,  which 
was  that  I  knew  McDougal  periodically  had  some  interest  in  those 
appointments. 

Mr.  Chertoff.  But  it  wasn't  an  unrequited  interest.  It  was  an 
interest  that  he  was  able  to  consummate  because  when  he  asked 
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to  have  people  appointed,  he  was  the  one  whose  recommendation 
was  heard;  right? 

Mr.  Bratton.  I  know  that  Mr.  Latham,  who  worked  at  Madison, 
received  an  appointment. 

Mr.  Chertoff.  Did  there  come  a  time  when  you  were  hearing 
about  all  these  capital  problems  at  Madison  Guaranty,  that  it  made 
you  uncomfortable  to  think  that  Mr.  McDougal  might  be  a  person 
who  had  some  influence  in  recommending  appointments? 

Mr.  Bratton.  No,  sir. 

Mr.  Chertoff.  Did  Mr.  McDougal  have  a  reputation  in  the  mid- 
1980's  of  being  kind  of  shady,  kind  of  a  wheeler-dealer? 

Mr.  Bratton.  I'm  sure  there  were  some  that  would  characterize 
him  in  that  regard. 

Mr.  Chertoff.  Did  you  warn  the  Governor  to  stay  away  from 
Mr.  McDougal? 

Mr.  Bratton.  No,  sir,  I  don't  think  I  warned  the  Governor  to 
stay  away  from  Mr.  McDougal. 

Mr.  Chertoff.  Did  you  advise  the  Governor  that  he  might  not 
be  a  person  who  ought  to  have  influence  in  making  appointments? 

Mr.  Bratton.  I  don't  recall  any  conversations  with  the  Governor 
about  McDougal  and  the  appointments  process. 

Mr.  Chertoff.  Let  me  show  you  DKSN  13314.  It  is  from  the 
Grovernor's  office.  And  it  says,  "Jane  Re:  November-December  ap- 
pointments." It  is  a  Xerox  of  two  pieces  of  paper.  On  the  second 
page,  number  5,  it  says,  "Banking  Board,  ask  McDougal."  Do  you 
know  whose  handwriting  this  is?  Do  you  recognize  this? 

Mr.  Bratton.  I  don't  believe  so. 

Mr.  Chertoff.  It  doesn't  look  familiar  to  you?  Is  it  Mr.  Clinton's 
handwriting? 

Mr.  Bratton.  No. 

Mr.  Chertoff.  Is  it  Betsey  Wright's  handwriting? 

Mr.  Bratton.  I  don't  believe  it  is. 

Mr.  Chertoff.  Is  it  your  handwriting? 

Mr.  Bratton,  No. 

Mr.  Chertoff.  And  "Banking  Board,  ask  McDougal,"  did  you  un- 
derstand that  on  the  Banking  Board,  on  appointments,  they  got 
cleared  through  McDougal? 

Mr.  Bratton.  I  never  had  any  impression  that  any  appointments 
were  cleared  through  McDougal. 

Mr.  Chertoff.  That  he  was  asked  about  them? 

Mr.  Bratton.  I  don't  recall  at  this  point  knowing  whether  Mr. 
McDougal  was  asked  about  Bank  Board  appointments  or  not. 

Mr.  Chertoff.  Was  Mr.  Lasater  asked  about  securities  appoint- 
ments? 

Mr.  Bratton.  Not  that  I  have  any  knowledge  of. 

Mr.  Chertoff.  Did  you  hear  from  somebody  else  that  he  was? 

Mr.  Bratton.  No,  sir.  I  do  know  that  based  on  a  letter  I  was 
shown  during  a  deposition,  that  he  had  written  a  letter  to  the  Gov- 
ernor regarding  Beverly  Bassett  Schaffer's  appointment. 

Mr.  Chertoff.  And  that's  all  you  know? 

Mr.  Bratton.  Yes,  sir. 

Mr.  Chertoff.  Before  I  open  up  into  the  next  line,  since  my  time 
is  just  about  up. 

The  Chairman.  We're  going  to  continue. 
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Senator  Sarbanes.  Could  I  ask  what  the  date  of  this  memo  is? 

Mr.  Chertoff.  We  don't  know  what  the  date  is.  It's  November- 
December  but  it's  undated  as  to  year,  and  since  no  one  has  owned 
up  to  authorship,  we're  attempting  to  figure  out  the  answer. 

Now  let  me  continue  along  the  line  of  Mr.  McDougal  and  Madi- 
son. Did  there  come  a  time  that  you  were  aware  that  the  Arkansas 
Development  Finance  Authority  or  the  Arkansas  Housing  Agency 
was  leasing  space  in  one  of  Mr.  McDougal's  buildings? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  And  that  was  a  decision  made  by  who  initially? 

Mr.  Bratton.  State  Building  Services. 

Mr.  Chertoff.  Who  was  the  person  in  charge  of  that? 

Mr.  Bratton.  Paul  Mallard. 

Mr.  Chertoff.  Who  was  the  director  of  the  agency  at  that  time? 

Mr.  Bratton.  Of  which  agency? 

Mr.  Chertoff.  The  Housing  Agency. 

Mr.  Bratton.  I  believe  that  Wooten  Epes  was  the  Director  at 
that  time. 

Mr.  Chertoff.  So  it  was  his  agency  to  be  put  in  this  building? 

Mr.  Bratton.  That's  correct. 

Mr.  Chertoff.  He  had  an  objection  to  it,  didn't  he? 

Mr.  Bratton.  That  is  my  recollection. 

Mr.  Chertoff.  He  objected  because  it  was  an  unsafe  area? 

Mr.  Bratton.  He  objected  to  it,  and  that  was  at  least  one  of  his 
stated  objections. 

Mr.  Chertoff.  What  were  his  other  stated  objections? 

Mr.  Bratton.  I  don't  recall  at  this  point. 

Mr.  Chertoff.  Was  one  that  there  was  a  possibility  of  getting 
space  at  a  cheaper  rate  elsewhere? 

Mr.  Bratton.  I  don't  recall. 

Mr.  Chertoff.  Well,  you  indicated  that  it  was  one  of  his  stated 
objections.  Obviously,  you  have  a  recollection  there  were  other  stat- 
ed objections.  What  were  they? 

Mr.  Bratton.  I  don't  recall  what  the  other  objections  were. 

Mr.  Chertoff.  Well,  was  it  price? 

Mr.  Bratton.  I  don't  recall  what  the  other  objections  were. 

Mr.  Chertoff.  Safety  was  one;  right? 

Mr.  Bratton.  That's  the  only  one  I  recall.  It  is  my  recollection 
there  were  other  objections  he  had.  I  don't  recall  what  they  were. 

Mr.  Chertoff.  What  was  Mr.  Mallard's  argument  in  favor  of 
leasing  in  Mr.  McDougal's  building? 

Mr.  Bratton.  I  don't  recall  whether — what  the  basis  of  the  SBS 
decision  was. 

Mr.  Chertoff.  Now  this  was  in  1984? 

Mr.  Bratton.  Somewhere  along  in  that  period  of  time.  I  don't  re- 
call specifically. 

Mr.  Chertoff.  How  did  this — who  resolved  this  dispute? 

Mr.  Bratton.  It  is  my  general  impression  that  SBS  had  selected 
that  space  and  perhaps  had  already  executed  a  contract  for  the 
State  to  lease  it  or  was  on  the  verge  of  doing  so.  Mr.  Epes  didn't 
want  to  move  there,  and  the  decision  remained  the  decision  made 
by  SBS. 

Mr.  Chertoff.  Well,  who  resolved  the  dispute?  Didn't  it  go  up 
to  the  Grovemor's  office? 
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Mr.  Bratton.  The  issue  was  discussed  in  the  Governor's  office, 
and  Mr.  Mallard's  decision  remained  the  binding  decision. 

Mr.  Chertoff.  Who  discussed  it  in  the  Governor's  office? 

Mr.  Bratton.  I  had  probably  some  discussions  with  both  Mallard 
and  Epes,  probably  Betsey  Wright  had  some  discussions  with  both 
of  those.  I'm  sure  Betsey  and  I  probably  had  some  discussions  with 
the  Governor  about  it. 

Mr.  Chertoff.  What  did  you  and  Betsey  discuss  about  it? 

Mr.  Bratton.  At  this  point,  all  I  recall  is  that  there  was  a  dis- 
pute about  Wooten  not  wanting  to  move  his  agency  into  the  space 
that  SBS  had  leased  for  him  and  that  he  ultimately  moved  there. 
I  don't  recall  an3^hing  further  about  it,  other  than  one  of  his  stated 
reasons  for  not  wanting  to  move  was  that  he  thought  it  was  not 
a  safe  area  or  he  asserted  that. 

Mr.  Chertoff.  The  Governor  made  the  final  decision? 

Mr.  Bratton.  If  by  not  overriding  Mr.  Mallard's  decision  the 
Grovemor  made  a  decision,  then  you  may  characterize  it  as  the 
Cjovernor's  making  the  decision.  Mr.  Mallard  made  a  decision;  Mr. 
Epes  hoped  that  decision  would  be  overturned.  It  was  not. 

Mr.  Chertoff.  When  did  you  first  become  aware  that  the  Grov- 
emor and  Mrs.  Clinton  had  a  business  relationship  involving  land 
with  Mr.  McDougal? 

Mr.  Bratton.  I  don't  recall. 

Mr.  Chertoff.  Was  it  in  1984? 

Mr.  Bratton.  I  don't  recall  when  it  was. 

Mr.  Chertoff.  Was  it  in  the  1980's? 

Mr.  Bratton.  Probably  sometime  in  the  1980's. 

Mr.  Chertoff.  Was  it  before  or  after  Mr.  McDougal  was  kicked 
out  of  the  savings  and  loan? 

Mr.  Bratton.  I'm  not  sure. 

Mr.  Chertoff.  Did  you  have  an  impression  in  1984  and  1985 
and  1986  about  Mr.  McDougal's  reputation  for  integrity? 

Mr.  Bratton.  I'm  not  sure  what  his  reputation  for  integrity  was. 
There  were  probably  some  people  who  were  more  suspect  of  it  than 
others. 

Mr.  Chertoff.  Well,  what  about  you?  Were  you  suspect  of  it? 

Mr.  Bratton.  By  the  mid- 1980's,  I  thought  there  was  probably 
some  question  as  to  how  appropriately  Mr.  McDougal  managed  the 
S&L. 

Mr.  Chertoff.  Did  you  go  into  the  Grovernor  at  some  point  and 
say,  in  effect,  "Stay  away  from  this  guy."? 

Mr.  Bratton.  The  Governor  had  known  Mr.  McDougal  for  a  long 
time.  I  thought  the  Grovernor's  decision  as  to  what  his  personal  re- 
lationship or  lack  of  a  personal  relationship  with  Mr.  McDougal 
was  his  business  and  wasn't  mine  to  dictate  to  him.  I  brought  to 
his  attention  information  that  I  thought  was  appropriate  for  him 
to  know  and  then  how  he  chose  to  have  or  not  have  a  relationship 
with  Mr.  McDougal  was  something  he  had  to  decide. 

Mr,  Chertoff.  Do  you  remember  an  issue  Mr.  McDougal  had  in- 
volving a  health  official  known  as  a  sanitarian? 

Mr.  Bratton.  I  am  generally  aware  of  that  issue. 

Mr.  Chertoff.  He  wanted  to  have  somebody  removed  because 
the  person  was  giving  him  difficulty  on  a  development  project;  is 
that  right? 
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Mr.  Bratton.  I  don't  recall  what  specifically,  whether  he  wanted 
to  have  someone  removed.  He  thought  the  health  department  was 
over-aggressive  in  some  of  its  interpretation  of  rules  and  regula- 
tions that  applied  to  a  subdivision  that  he  was  involved  with,  and 
he  wanted  the  matter  resolved  in  a  way  that  was  favorable  to  his 
development. 

Mr.  Chertoff.  Did  he  get  a  meeting  with  the  Governor  over  it? 

Mr.  Bratton.  It  is  my  recollection  that  there  was  a  meeting  in- 
volving Mr.  McDougal  and  the  Health  Department  with  the  Gov- 
ernor. 

Mr.  Chertoff.  What  did  the  Governor  say? 

Mr.  Bratton.  I  don't  think  I  was  present. 

Mr.  Chertoff.  Did  you  hear  about  it  afterwards? 

Mr.  Bratton.  I  probably  heard  about  it  before  or  afterwards,  one 
or  both. 

Mr.  Chertoff.  What  did  you  hear?  Tell  us  what  you  heard. 

Mr.  Bratton.  Well,  it  is  my  general  recollection  that  McDougal 
was  not  able  to  get  the  result  that  he  wanted. 

Mr.  Chertoff.  Well,  didn't  the  man  get  removed? 

Mr.  Bratton.  I  have  no  recollection  about  an  individual  person- 
ality within  the  general  impression  that  I  have,  or  the  general 
recollection  that  I  have  was  about  the  issue  of  enforcement  of  the 
regulations,  and  it's  my  general  impression  that  McDougal  didn't 
get  the  result  he  wanted. 

Mr.  Chertoff.  I'm  going  to  show  you,  we're  going  to  refresh  your 
memory  with  a  memo  of  March  5,  1986,  which  we  will  get  down 
to  you.  Who  is  Mr.  Choate,  by  the  way,  or  Ms.  Choate? 

Mr.  Bratton.  She  was  a  Member  of  the  Governor's  staff  who  had 
liaison  responsibilities  with  the  Department  of  Health  and  Depart- 
ment of  Human  Services. 

Mr.  Chertoff.  I  want  you  to  help  us  understand  this  memo, 
March  5,  1986,  to  the  Governor.  There's  a  little  check  mark.  Is  that 
a  sign  that  the  (governor  used  to  make  indicating  he  read  a  memo? 

Mr.  Bratton.  Yes. 

Mr.  Chertoff.  I  think  it  says,  'Thanks"  on  the  top.  Is  that  the 
Governor's  handwriting? 

Mr.  Bratton.  It  appears  to  be. 

Mr.  Chertoff.  It  goes: 

I  have  talked  with  Tom  Butler  this  a.m.  He  tells  me  that  the  3  men  Jim 
McDougal  referenced  in  yesterdays  meeting  have  been  removed  from  those  jobs. 
Tom  met  with  their  supervisors,  too,  and  spelled  out  to  all  of  them  that  none  were 
to  talk  about  Brittany  Point,  Eden  Park,  or  Maple  Creek  in  or  outside  the  office, 
period,  because  they  don't  want  to  give  credence  to  any  of  McDougal's  allegations. 
Tom  will  send  over  a  complete  report  soon. 

Tom,  Jerry,  and  Dr.  Saltzman  said  they  kept  silent  yesterday  out  of  respect  for 
you,  but  their  silence  was  not  tacit  approval  of  Jim's  accusations.  Frankly,  they  were 
taken  aback  at  much  of  what  he  said  and  felt  a  great  deal  of  frustration  at  not  re- 
sponding. It  was  obvious  to  them  that  Jim  was  quite  upset  and  had  placed  them 
in  a  defensive  position. 

I  believe  they  took  their  cue  from  you  when  you  told  them  that  Jim  was  your 
friend  of  20  years  who  had  never  asked  for  a  favor  plus  the  fact  that  Jim's  first  com- 
ment was  he  was  being  ganged  on  and  that  there  had  been  nothing  but  duplicity 
and  trickery  from  the  Health  Department. 

By  the  way,  is  it  your  understanding  that  March  1986,  was  the 
first  time  Jim  McDougal  ever  asked  for  a  favor  from  the  Governor? 


1620 

Mr.  Bratton.  I  have  no  idea  when  and  if  McDougal  may  have 
asked  for  favors. 

Mr.  Chertoff.  Well,  was  the  Latham  appointment,  wasn't  that 
in  1985? 

Mr.  Bratton.  I  don't  recall  when  the  Latham  appointment  was. 

Mr.  Chertoff.  The  record  shows  that  it  is.  Isn't  it  a  fact  that 
Mr.  McDougal  asked  to  have  Latham  appointed  or  suggest  him  to 
be  appointed? 

Mr.  Bratton.  It  is  my  understanding  that  he  had  recommended 
Latham  for  appointment  to  that  position. 

Mr.  Chertoff.  Now  does  this  ring  a  bell  about  this  meeting? 

Mr.  Bratton.  Not  particularly. 

Mr.  Chertoff.  So  you  can't  shed  any  further  light  on  the  Gov- 
ernor's statements  at  the  meeting? 

Mr.  Bratton.  No,  sir.  As  I  said,  I  don't  believe  that  I  was 
present  and  I  don't  have  any  specific  recollection  of  being  told  any 
details  about  it. 

Mr.  Chertoff.  Now,  Ms.  Hernreich,  do  you  remember  during  the 
period  of  time  you  were,  I  guess,  acting  as  a  gatekeeper  for  the 
Grovemor,  contacts  between  the  Governor  and  Jim  McDougal  and 
Susan  McDougal? 

Ms.  Hernreich.  I  don't  recall  any  contacts  between  the  Governor 
and  Jim  McDougal.  Susan  McDougal,  I  recall,  called  me  once  in 
that  period  of  time  but  I  don't  recall  contacts  with  Jim  McDougal 
and  the  President. 

Mr.  Chertoff.  What  did  she  call  about? 

Ms.  Hernreich.  I  don't  remember. 

Mr.  Chertoff,  Well,  did  you  ever  place  calls  to  Jim  McDougal 
for  the  Governor? 

Ms.  Hernreich.  No. 

Mr.  Chertoff.  No? 

Ms.  Hernreich.  Did  I  place  calls? 

Mr.  Chertoff.  Yes. 

Ms.  Hernreich.  No,  I  didn't.  That  wasn't  my  job.  I  didn't  place 
calls  for  him. 

Mr.  Chertoff.  Did  you  ever  leave  word  for  Jim  McDougal  that 
the  Governor  wanted  to  see  him? 

Ms.  Hernreich.  I  am  unaware  of  it  if  I  did. 

Mr.  Chertoff.  Well,  I  would  like  to  put  up,  and  we'll  get  down 
to  you  a  message  pad — actually  two  pages  from  a  message  pad — 
I  think  if  we  can  suspend  for  a  moment  or  maybe  if  we  pass  over, 
I'll  have  copies  made  and  we  will  resume  with  this. 

The  Chairman.  Would  you  like  to— Senator  Sarbanes.  Why  don't 
we  put 

Senator  Sarbanes.  Mr.  Bratton,  I  just  want  to  develop  a  couple 
of  points  with  you  because  I  was  listening  to  this  questioning  from 
Mr.  Chertoff.  Who  was  Tom  Butler? 

Mr.  Bratton.  Tom  Butler  was  the  Deputy  Director  of  the  Health 
Department,  I  believe  he  was  Deputy  Director  at  that  point.  If  not, 
he  was  Senior  Assistant  Director  but  I  believe  he  was  a  Deputy  Di- 
rector. 

Senator  Sarbanes.  Well,  in  his  deposition  about  this  meeting, 
the  one  that  was  referred  to  that  McDougal  was  in,  he  said  that 
afterwards  he  stayed  and  talked  to  the  Governor  and  the  Governor 
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told  him,  he  said,  "Tou  go  do  what  you  have  to  do  and  you  will 
never  hear  another  word  from  me.'  That  was  my  last  conversation 
with  the  Governor  on  the  matter."  Were  you  in  that  meeting? 

Mr.  Bratton.  I  don't  believe  I  was  in  that  meeting.  I  am  fairly 
certain  I  was  not. 

Senator  Sarbanes.  Did  you  know  about  this  statement  of  Tom 
Butler's? 

Mr.  Bratton.  I  don't  know  that  I  knew  about  that  specific  state- 
ment, but  it  was  my  general  impression  that  Mr.  McDougal  did  not 
get  the  result  from  the  Health  Department  that  he  wanted,  so  that 
statement  is  consistent  with  my  general  understanding  of  the  out- 
come. 

Senator  Sarbanes.  Then  the  other  thing  was  apparently  what 
Lex  Dobbins  said  in  his  deposition — who  is  Lex  Dobbins? 

Mr.  Bratton.  I  don't  know. 

Senator  Sarbanes.  He  was  one  of  the  people  in  the  department. 
Because  subsequently  some  of  these  people  were  transferred  and 
the  issue  was  raised,  "Well,  that  was  done  at  Mr.  McDougal's  in- 
sistence," and  he  says,  "McDougal  could  affect  the  same  transfer 
without  going  to  the  Governor's  office.  It  was  standard  operating 
procedure  any  time  a  developer  complained  to  the  State  Health  De- 
partment about  unfair  treatment,  the  sanitarian  would  be  reas- 
signed. Standard  operating  procedure."  Then  he  went  on  to  say, 
"Any  time  they  had  a  situation  like  that,  they  would  always  try  to 
correct  what  they  call  the  level  playing  field  to  show  no  bias  in  the 
way  we  regulated  the  developers.  Standard  procedure." 

So  if  a  developer  complained,  all  they  had  to  do  was  go  to  the 
Health  Department  and  the  Health  Department  would  then  trans- 
fer the  person.  And  apparently  that  was  the  standard  practice. 

But  I  gather  from  the  Butler  comment  that  they  then  handled 
a  matter  within  the  department  in  their  normal  way  of  doing  busi- 
ness. Is  that  your  understanding,  or  do  you  have  an  understanding 
about  that? 

Mr.  Bratton.  As  I  said.  Senator,  my  understanding  was  in  a 
very  general  way,  that  McDougal  had  asked  for  some  relief  from 
Health  Department  enforcement  of  regulations  and  that  ultimately 
he  did  not  get  the  relief  that  he  had  requested. 

Senator  Sarbanes.  Well,  apparently  he  really  made  a  scene  in 
that  meeting,  but  the  Governor  at  the  end  of  the  meeting  told  Mr. 
Butler,  "You  go  do  what  you  have  to  do  and  you'll  never  hear  an- 
other word  from  me."  So  I  just  want  that  on  the  record. 

Mr.  IvEY.  If  I  could  add  to  that  additionally,  let  me  read  some 
of  William  A.  Teer's  deposition.  He  worked  under  Mr.  Butler  appar- 
ently, and  after  discussing  the  Health  Department  meeting — this  is 
on  pages  37  and  38  of  his  deposition  before  this  Committee — he 
was  asked: 

Question:  Well,  did  he  tell  you  how  the  decision  was  made  to  reassign  Dobbins 
and  these  other  sanitarians? 

Answer:  No,  I  don't  remember  if  they  all  came  up  as  far  as  because  of  Lex  or  if 
anything  else  came  up  on  the  other  projects. 

Question:  Well,  who  made 

Answer:  What  we  have  done  in  the  past  is  when  we  have  a  situation  going  similar 
to  what  we  had  with  McDougal,  in  order  to  show  that  we  are  trying  to  bend  over 
to  be  customer  conscious  and  pro-customer,  is  that  we  have  reassigned  people.  I 
mean,  we've  reassigned  people  all  the  way  back  to  197 — late  1970's.  As  a  matter 
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of  fact,  some  of  the  most  recent  things  we've  had  was,  let  me  see,  we  reassigned 
a  man  on  an  establishment  as  of  this  year,  I  believe. 

Senator  Sarbanes.  Go  ahead. 

Mr.  Chertoff.  So  Mr.  Bratton,  if  this  was  such  a  plain  vanilla 
thing,  why  did  the  Governor  entertain  Mr.  McDougal  and  say,  as 
we  have  in  the  contemporaneous  memo,  "that  Jim  was  his  friend 
of  20  years  who  had  never  asked  for  a  favor."  Do  you  know  why? 

Mr.  Bratton.  No,  sir,  I  don't  know  specifically  why  the  Governor 
decided  to  meet  with  Mr.  McDougal  and  representatives  of  the 
Health  Department  on  that  issue. 

Mr.  Chertoff.  Ms.  Hernreich,  I  think  we've  put  before  you  and 
we're  going  to  put  up  a  couple  of  pages  from  a  message  pad  which 
were  taken  by  Mr.  McDougal's  secretary,  Ms.  Strayhorn,  and  I 
think  if  you  look,  they  both  appear  to  be  January  15,  one  in  fact 
appears  to  have  been  kind  of  crossed  out  and  then  it's  followed  by 
the  second  one.  It's  from  Nancy  Hernreich,  misspelled.  Governor's 
office,  371-2345.  Is  that  number  a  familiar  number  to  you? 

Ms.  Hernreich.  Yes,  that's  the  number  at  the  Governor's  office. 

Mr.  Chertoff.  That  was  his  personal  number? 

Ms.  Hernreich.  No,  the  general  number  at  the  Governor's  office. 

Mr.  Chertoff.  It  says,  "Can  see  Governor  Saturday  at  11:00 — 
Go  by  Mansion."  Why  would  you  have  placed  a  call  to  McDougal 
about  when  Mr.  McDougal  could  see  the  Governor? 

Ms.  Hernreich.  I  do  not  recall  doing  this,  and  certainly  if  it's 
there,  then,  you  know,  I  don't  question  that  I  did  it,  but  I  received 
and  set  up  probably  over  the  period  of  time  that  I  worked  for  the 
Governor  tens  of  thousands — I  have  taken  tens  of  thousands  of  re- 
quests and  set  up  thousands  of  meetings  and  events  for  him,  and 
I  just  didn't  recall  that  this  within  had  occurred. 

Mr.  Chertoff.  So  you  were  a  scheduler  among  other  things? 

Ms.  Hernreich.  Yes,  I  was. 

Mr.  Chertoff.  You  didn't  normally  place  calls  for  the  Governor? 

Ms.  Hernreich.  No,  I  did  not  place  calls  for  him,  but  this  was — 
looking  at  the  message,  it  looks  like  I  was  scheduling  a  meeting 
with  Mr.  McDougal  and  the  Governor.  And  with  that  message. 

Mr.  Chertoff.  Was  your  communication  with  Mr.  McDougal  in- 
volving something  to  do  with  closing  on  a  house? 

Ms.  Hernreich.  I  have  no  idea.  I  really  don't  remember  at  all 
what  it  was  about. 

Mr.  Chertoff.  Let  me  show  you  a  daily  schedule  for  the  Gov- 
ernor, same  date,  Monday,  January  15. 

Ms.  Hernreich.  OK.  Do  we  know  what  year  this  is? 

Mr.  Chertoff.  We  don't,  and  maybe  you  can  help  us  by  looking 
at  the  document.  It's  DKSN  13118.  It  may  be  1986  but  let's  see  if 
you  can  help  us  on  this  a  little  bit.  Do  you  have  that  document  in 
front  of  you? 

Ms.  Hernreich.  Yes,  I  do. 

Mr.  Chertoff.  Is  this  your  schedule  that  you  would  have  pre- 
pared? 

Ms.  Hernreich.  I  don't  know.  We  changed  our  format  shortly 
after  I  arrived  there,  and  most  of  the  schedules  that  I  did  during 
the  time  that  I  was  his  scheduler  were  not  in  this  format,  so  I  don't 
know  if  it  was  mine  or  not. 

Mr.  Chertoff.  Is  it  your  handwriting  on  this? 
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Ms.  Hernreich.  No. 

Mr.  Chertoff.  Whose  handwriting  is  it? 

Ms.  Hernreich.  I  don't  know  whose  handwriting  it  is. 

Mr.  Chertoff.  Do  you  know  who  Dr.  Quails  was? 

Ms.  Hernreich.  Where  is  that? 

Mr.  Chertoff.  At  the  bottom,  "Dr.  Quails  will  be  sworn  in." 

Ms.  Hernreich.  I  don't  know.  It  might  be  R.  L.  Quails. 

Mr.  Chertoff.  Who  is  that? 

Ms.  Hernreich.  Well,  I  know  him  now  because  he  lives  in  my 
former  hometown  in  Fort  Smith,  Arkansas,  and  I  know  him  from 
that  as  much  as  anything. 

Mr.  Chertoff.  Did  he  hold  an  official  position  in  the  State  in  the 
1980's? 

Ms.  Hernreich.  I  don't  know. 

Mr.  Chertoff.  Because  I  thought  maybe  it  could  help  identify 
the  date. 

Ms.  Hernreich.  I  don't  think  this  is  my  document  because  I 
don't  recall  ever  scheduling  something  where  he  would  have  been 
sworn  in.  I  don't  know  what  he  did  there,  so  I  don't  recall  him  ever 
being  in  the  government  when  I  was  there. 

Mr.  Chertoff.  Now  this  reference  to  Susan  McDougal,  it  says 
"Mansion."  Typically,  was  it  the  practice  if  there  was  going  to  be 
a  meeting  at  the  Mansion  to  put  "Mansion"  in  parentheses? 

Ms.  Hernreich.  Again,  this  doesn't  look  familiar  at  all  to  me, 
and  you  would  have  had  to  have  put  it  there  somewhere.  If  it  was 
Monday  the  15th — yeah.  My  schedules,  what  I  would  have  done 
would  have  been  probably  indicated  depart  Mansion  for  Governor's 
office.  State  Capitol  at  a  certain  point,  so  that  it  would  have  maybe 
been  understood  that  the  meeting  was  at  the  Mansion  and  then  at 
some  point  you  indicate  what  time  he  left  the  mansion  to  go  to  the 
Governor's  office  in  the  State  Capitol. 

Mr.  Chertoff.  Who  else  prepared  this  schedule  besides  you  in 
1986,  let's  say,  in  January  1986? 

Ms.  Hernreich.  My  assistants  at  the  time  would  have  probably 
done  the  typing  on  it. 

Mr.  Chertoff.  You  actually  started  as  the  scheduler  when,  in 
1985? 

Ms.  Hernreich.  Yes,  in  September  1985,  late  September  1985. 

Mr.  Chertoff.  Now  let  me  ask  you  to  look  at  the  second  sheet 
of  paper.  We  only  have  a  few  of  these  we  have  received  so  I  can't 
claim  this  is  comprehensive.  This  is  dated  Monday,  August  13th. 
Midway  down  the  page  it  says,  "McDougal  et  al.  Re:  Road  trip."  Is 
that  your  handwriting? 

Ms.  Hernreich.  No,  it's  not. 

Mr.  Chertoff.  Do  you  know  what  that  refers  to? 

Ms.  Hernreich.  No,  I  don't. 

Mr.  Chertoff.  Did  you  ever  schedule  matters  with  Dan  Lasater? 

Ms.  Hernreich.  No,  not  that  I  recall. 

Mr.  Chertoff.  Did  you  schedule  any  airplane  trips  for  the  Gov- 
ernor with  Mr.  Lasater? 

Ms.  Hernreich.  Not  that  I  recall. 

Mr.  Chertoff.  Any  other  trips  with  Mr.  Lasater? 

Ms.  Hernreich.  No,  not  that  I  recall. 

Mr.  Chertoff.  Meetings  with  Mr.  Lasater? 
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Ms.  Hernreich.  Not  that  I  recall. 

Mr.  Chertoff.  So  you  don't  remember  any  contact  or  discussion 
with  Mr.  Lasater  during  the  1980's? 

Ms.  Hernreich.  No.  Well,  when  I  arrived,  after  September  1985, 
no,  I  do  not  recall  any  discussions  with  Mr.  Lasater. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  have  no  questions. 

The  Chairman.  Thank  you,  Ms.  Hernreich  and  Mr.  Bratton,  for 
being  here  today.  We  stand  in  adjournment  until  tomorrow  morn- 
ing at  10:00  a.m. 

[Whereupon,  at  1:38  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10:00  a.m.,  on  Wednesday,  February  14,  1996.] 

[Appendix  supplied  for  the  record  follows:] 
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^J^■,^7^7 


PROPOSED  LEGISLATION  FOR  CASTLE  SEWER  fc  WATER  COI 
FILE  NO.  7261-1 


{         Attached  !•  a  propoaad  bill  dasigned  to  take  care {of 
k   problem  of  both  Madlaon  Guaranty  Savings  6  Loan  and  Caatie 
iewer  and  Water  Corporation  ("CS4W") .  I 

The  bill  attenpta  to  deal  only  with  the  CS&W  sewir   / 
ahd  water  system  by  being  limited  to  "private"  companies  / 
within  ten  miles  of  a  city  with  a  population  in  excess  oi 
14X),000  (which,  I  assume,  includes  Little  Rock,  but  onl/ 
Lititle  Rock.   We  may  need  to  check  that  population  number) 


\   \     It  would  essentially  create  a  rate  deregul^ion  to/ 
tl^e  extent  CS&W's  rates  did  not  exceed  10%  above  wfiat  Little 
Ro<ck  charges  its  own  water  customers.   It  woul^require  health 
and\EPA\reports  by  CStW.  ^^^  V 

\   pSfcW  is  at  the  old  Little  Rock  $ovitti_Xndu«tr4«i-^>ark-' 
and  serves  about  90  customers.   Over  one-half  of  its  revenue 
is  from  a  few  industrial  clients. 

William  "Bill"  Walker  will  need  to  know  about  this. 
I  have  not  had  a  chance  to  discuss  it  with  him. 

The  cost  and  uncertainties  in  regulatory  compliance 
for  a  little  $8,000  per  month  company  like  this  is  simply  too 
great.   This  would  vastly  simplify  while  still  protecting 
customers  if  the  utility  tries  to  charge  more  than  110%  of 
what  Little  Rock  is  charging  its  residents.   (Actual^,  I 
think  Little  Rock  charges  more  to  non-residents  and,\  maybe, 
more  than  110%) .  \  \ 

There  is  some  precedent  for  the  110%  limit  iA  tihe 
ytatute  that  allows  city  electric  companies  to  charge  ladiacent 
hon-restdents  up  to  liO%  of  the  rate  they  charge  the>r    \ 
resiaentS"'Wl^hout  APSC  control)  . \ 

Would  you:   (a)  review;  (b)  ask  legislative  counsel 
to  put  in  bill  form  and  check  the  population;  and  (c)  let  mev 
know  if  you  think  it  can  be  passed  this  session.  \ 

. J 


Ike  wlls 
2-24-87  /' 
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Menorandua 


I  have  not  asked  the  APSC  to  review  it.   (I  have \ sent 
ai   copy  to  Ernie  Faucette  of  the  Arkansas  Rural  Water      \ 
ssociation.   He  has  voiced  no  objection  to  me).   I'll  be  In 
rial  in  Crittenden  County  Wednesday  and  part  of  Thursday  but 
ill  check  for  messages. 


GT/ljk 
ttachment 


y 


Mr.  Bob  Shults  (w/attachment ) 
Mr.  R.  D.  Randolph  (w/attachment) 
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\lO  laadalph's  7ijl; 


Easediaza  actiar. 


(      ) 


(      )     JDrarftreo  1;/   fsr  Gcverr.or 


(      )      N'c   acrior.   recuirec 


(      )     |R«?Iv   OT   ac:   ir. 
(      )      Preoare   reocrt 
C      )      "or   c eraser. r 


?;.ease  sea  ae 


(   ) 

(   )   -ila 

(   )   -cr  vcu: 


Mr.  iandor?* — ■'-■'7-'--  S7  '-<  <»-  -mn  :hii  jQrilsi  tj  Zf''    -^>^-rn„,   ibou; 
sie  "aeer  3111  you  -rtiata.       He  said  ;!jiC  Sie  :al£ed  co  79U  aa  SaaiaT 
aoralag.   He  «aacs  :a  icaow  1*  c^e  veca  li  jalaj  :a  i:aaa.   ae  awuli 
'.-'.'i-i    7-2i    :a  call  .'1=  Gut  Tjii*:  abou:  :r.ii.   2*  Si:i    :!•.*:  "as  "nas  a 

be:»e«n  »,*trT  TTcTer  and  Jla  ileSoagal  a  :aup .«  31  fTaTi  rj-»vWhii!i 
laTo  lied/  S3  3  ,000  .   Tils  <raj  pretty  CTTpclc.)   3«  sccaed  aagsj.. 
Soaeaae,  I  clilalc  be  prefers  Tou,  accds  :a  call  Tucker. 
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.<;■/*»  »^ 


"'ij^'""* ' 


Mj;rc1i 


^T4i,C  K  E  R 


lOOO  Savcrs  FeorRxi  Buildiho 
CaTitol  Avthup  *t  SriuHO  Strict 
UrrLE    ROCR.  ARKANSAS    7220I 

TeuECOPIlB    SOl-nTfl     8712 


CaiCAOO    iLUNOIS    60«0l 


JaC«»oi»vilix  Omcr 
laot  *"Ti  Maiii  Smtrr 
Pott  Omcf   B<ui  59e« 

J*CK!tOM-VtUl-t     AJiaANSAd     T207A 


"V 


April  24,  1987 


,   The  Honorable  Bill  Clinton  ,'    / 

\  Governor 
\  St^te  Capitol 
'.Little  Rock,  AR   72201  /' 

dear  Governor  Clintor.:  y'  ' 

\   \^ 

\  H.B.  1780  by  Representatives  Mike  w^iSon  and  WillianK^ 
Walker  w»s  vetoed  after  having  passed  bot)r^ouses  with  no  \ 
disservtmc^y^  vote. 

'The  bill  was  designed  to  resolve  the  problems  faced 
by  small  water  and  sewer  companies  that  comply  easily  and 
fully  with  EPA  and  State  Health  Department  reqv:irements  but 
are  not  financially  able  to  comply  with  statutes  reg-Jiring 
rate  regiilation  by  the  State  Public  Service  Coninission. 

Tbe  bill  could  serve  as  an  excellent  model  in  t.hat  it 
offers  such  a  sewer  and  water  company  the  opportunity  for 
substantial  rate  deregulation  i^  the  company  is  willing  to 
limit  its  rates  to  no  more  than  110%  of  the  rate  bein<^  charged 
by  a  city  of  the  first  class  to  its  own  customers.    \  ', 

^^  \ 
R.  D.  Randolph,  Madison  Guaranty  Savings  &  Lokn\  and 

J  were  all  very  disappointed  that  this  non-controversi^l  bill 
Was  vetoed.   If  a  special  session  does  become  necessary/,  we 
ask  that  your  call  include  this  legislation.   If  theijv*mbek  of 
yotlr-staff  who  suggesfee^-a-veto-  has-Bny— qtresrlon5"~ofaesires 


n 

I  \ 


\ 
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MiTCHetL.  *VILLI  A-^^     StLIC   &    TdCKEH 

Tbt  Honorable  B>i:T  Clinton 
A^ril  24,  19^7^ 
,^ar»  Two 


revisions  ir\    its  form  we  certainly  hope  Rep.  Walker, 
Bepf.  Wilson,  R.  D.  or  I  will  be  given  an  opportunity  to 
respond . 

/  Very  truly  yours,  \ 

MITCHELL,  WILLIAMS,  SELIG  fc  TUQKER 

/  /   ,/       1 


ji.Tirsa 

■>  cc\   William  Walker 
\   \  Mike  Wilson 

'^  R.  D.  Randclph 
Bob  Shults  >- 
\   J^eff  Stern 


By 


Jiim  Guy   Tttcke: 


/ 


/ 

/ 


X/ 


\ 
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Csstl* 
9 


OLSTLI  SEWER  XND  WATER  CORPORATION 
1801  Eaat  lA5Zh   Strs«t 

Lltrla  Roclc,  AR    72206 


April  27,  1987 


Mr.  J«;;r«y  B.  St«m 
In9«raoll  and  Block 
1401  Slrt««nth  Str««t,  N.  W. 
Waihingron,  D.  C.    20036 

R«:   Caarl*  S«v«r  and  Watar  Corporation 

D«ar  J*:i: 

Ccvamor  Clinton  vatoad  H.B.  1780.   Ha  haa  told  R.  D. 
Randolph  and  t^«  aponaors  t>«at  tha  vato  vaa  an  arror  ha  will 
ccrrsct  Lz   tjiars  is  *  «p*clfel  larislstive  ssssicr..   Such  s 
ipaci&l  ssssicr.  is  gsr.srally  escpactad,  but  not  guarantaad.  li 
hald,  it  could  coBa  aa  aarly  aa  Juna  or  aa  lata  aa  Saptaacar. 

Thia  lagialation  ia  naadad  critically  for  tha 
utility.   I  auqgaat  va  coaplata  our  contract;  axacuta  it;  and 
wait  to  aaa  if  a  aaaaion  davalopa.   Zf factivanaaa  of  tha 

contract  will  atill  dapand  on  anactaant  of  tha  lagialation. 

Vary  truly  youra, 

CASTltf  rtWER  AND  WATER  CORP. 


:)car 

JGT/ljk 

cc:   Kr.  Bob  Shulta 

Kr.  R.  D.  FAndolph 
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C^-'Ct  C  TV-=  GpvcsKiCP 


MEMORANDUM 


'av   1?  ■    i?a' 


Syjjecr      S^wer   3is:r-.:t    r»cu  li^  •.or.    lee  is  lat  lor./J  m  Cuv   "fl^^e: 
!        R.    D.    Rar.Cclpp. ,    Mi<e   Wilson,    3i.l_    v»a*<er 


have    talJted    to  TucScer   afccuc    the^  situat  :rr. 


Acccrii.-.c;    to   Tuclter, 


Ma<iison_Guarar.iy  Savings  a.-.i  Loan ;  purchaSe<l  t.^.e  water  a.-.i  sewe 
company!  when  it  puronaseii  tne  oli  Lit.tle  Roclc  Industrial  ParK," 
however,  the  Sil  subsequently  learned;  t.'^at  it  could  net  legal! 
and   operate    a   utility   company.      T^ere■tor9,    tne   company   was    sol 

company]  or^^ry^aad    ;y    g ; Sa-r^r Icn    «v--    --a    ~...--,^«a    ^^    j^y^-- 

this  waster  a.nd  sewer  utility.  The  proc.era  arises  from  tne  fac 
a   utility    legally    subject    to    regulation    Sy    t.he   Public  Service 


arex; 
•VI  cw  n 
d   to   a 

t    tnat 

I 


Coramissiion    is    prcn.nted    from   nor: 
permission   of    tne    ?uolio   Service    : 


gaging   uti. 


Lty   property    ■: 
.".aciscn  Cuarar 


3age 

a-.r.ti 


the  morx5a;g€^holier .  Therefore,  m  Tucxer's  opinion,  tne"~:n^rt 
is  invalid  as  the  utility  had  not  filed  for  regulation  and  est 
approvail  ;'cf  the  nicrtgage.  \    ! 

1— ■  l_ 

Bill  Walker's  interest  in  this  matter  apparently  arises  from  the 
fact  that  this  utility  company  could  sell  water  to  tne  City  of 
Wrightsville  at  wholesale  at  a  pries  suos tantially  less  than 
Wrightsvilie  is  currently  purchasing  water  from  the  City  of  Little 
Roc)t.   There  is  also  a  pcssLSility,  although  a  lesser  one  according 
to  Tucker,  that  the  company  could  extend  utility  serviae^  into  the 
Wrightsvilie  area.  v\ 

I  \  ^A 

Acoordijn<^to  TucJcer,    if    the    legislation   exempting   certaia  oater   anc 
sewer    n""'^^»^i  <»=    «-~~    oc-    -a/-.. '  j- ■ --    >^    -r.r    »~agtgd    in    tjye    special 


session!,    litigation   will   proba&ly   3e    initiated   between   Madis<^ 
Guaranty    and    the    company   owning    the   utility   and    that    the    initt^cion 
of    licijgation   between    t.hose    two   parties   would    likely   negate    the^ 
possibiJli^ae    tna   utility   BxpanC».ii;    its   uyeiatiun   Liiuuv,.!   a.-.y  -sort 
of    arran<yeraents   with    the   City   of   Wrightsvilie.      I    assume    the 
litigacion  would    result    because   of    the   question   of    the    validity   of 
the  montgage   and    the    fact    that    the   SiL    is    now   being   operated   under 
the   clds'e    scrutiny   of    fSLIC   and    is    no    longer   controlled   by   McDougal, 
et.    al. 


DKSN018011 
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:    .-.ave    zi'-KQC   wi;-    Rccer:    Jcr.-s ;-:-.    a.-.d   as<ec   Jcr.-s:c.-    ::    rsv-.^v    j  — - 
apprcpriace   ?SC    staff    wnat   ccc:cns    .-nay    De    ava:lacle    i;c   accrsss    ;.-.e 
Tucxer^Ra.-.ciclsn^  prcoiem   sncr-    sf    cr.e   ce  rsgu  lac  :c.-.   prcccsec    =v.  rIS 
1730.  ,    I    iii    call    Sccert    ;na-    :    t.-.cu^.-.;   ycu   wcul;!    ie    -.-.cl  :.-.ec  !  ;c    :  rv 
CO    Se  'ci    seme    help    :.-.    r-sclvir.q    cr.is    prcclem.      Hccert    :s    zziqQ-.    cac.< 
to   me  itcmcrrow   or    the    next   day.      :    left    it   with   ?uc!<er    thayeitner 

?SC    on    I    wCrtrs^a — ;«-« — SA^^X — «^ — h^.n    a;;ar    riSC    r>j<i    a — andnco *-: 

the    siltuaticn. 


eva.aate 


sr3/j3    ^ 

cc:       Na.icv    Herr.re ich 
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inuS      13      11      P-iiZCIi-i      \Z     VC'jr      r-r'I'j'i;' 


rny    c:inicn     o 


■jp.  :  :n.     ^mc" 


r Q r    -i .  ■  a rn s- 1  i  .     if     a    utility    r> 

Pr-sijir.;:     s:  an  if  leant     ■;  :  c-i  nc  1 1  u  r>i- 

rnon-s'f    to    io\  so-        Th-    Ui'jal     soijrC'iV^ 

banks    or    bylissuin-j    bonds-     or    by    is 

•ran    .iorn-i     in\for     rat-i     r^li^f.     to    covip    t1 

imsrovVfA^t  sX.    ':'JCM    a    c-poo4:Cij  r-: .    haiwivrp.     works    w-s  1  i     only    for 

lar-a-i    >j  tTT't-t-i.^V^ri  a  i     ar-i    sclv-snt    ■inou-an    to    Ca)    borrow    from   tanks- 
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<  ■-^:    -<-- 


-^-3-y»   ve  nave   ceer.   "aljcir.c   aJ:cu~    the   prccler.s    sr.all  waiar   cc 
pa^-'ss   r.ive  wi-L".   recards    ~c   ccrr.pl:.ar.cs  vi-.-.  C------   cf   Secr-'ica 

heallh   ar.d   safary   reculaiicr.s .      Tha    stsII  warar   ccr.par.ias    fi-d 

r.eai::h\a.-d\saf2zy   ralazed    i-prcvs.-s.-.-3    rac-^:.rad   dy   Q/cf   S    ar.d 

--?---y   raac-    a   szaler^ia    ir.    achiavi-c  cc.~liar.ca   w:.rr.   healzr. 
^~d    saia-y  .-neasures  ,    because    th=    u-:.lizy   dees    ncz   r.ava    tr.a 
-cr.sv   a.-.d   canr. c-    affcrd    -c    file    a   ra-a    casa    iz   ca-    zr.e   r.cr.ev. 


ccssidla   sclu^icr.s: 


(a)      Si.r^lriied   filing   racuire.T.e.-'rs    fcr   cs.-.aral   ra: 
If  w#^  ccx.ld   vas-ly   reduce    the    ar'.cur.'r  c' 


eCvCnXsm 


all  water    ccTnpar.ies  ,    they   richt  he  mere 


wiii:^.c    ar:d   fiila    tc   sea.<   the    -ecessarv 


(i )      EliTj.r.ate  ,    by\law>\cur    Turisdict:.cn    ever    sraall  water 


ccnpar.ies.       Th:.Ss.    hot^ever,    would    leave    the.T  ur.rscul'atac 
at   least    for   r  ate^urpc^s_,bu-   woulda.ilcw   the   ccxncan;; 
tc   increase   rates   wfi~er.ever   it~haaie'cmcney .      The  yOe- 
cartr.ent   cf   Health  wcul4   continue    tc   have    ]uris^cticn 
ever    the    health    and    saf ety^spects    of    the    ccptiany. 


-^Lstac^ish    ranees    of    rates    that   the    ?SC   would   presume, 
endive.'  frcnt   er.c. ,    to    be    acceptable,    na:ch    like   TIZJ^ 
ratemakinc ,    allowed    to    the    Woodruff    Ccoc.       Higher 
ra-es    would    either   have    to   be    justified    in   a    rata    casa 


scucnt   Ev   waiver 


ranees    as; 


■.e   ?SC    could   be    adjusted    frcr.   time 
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.Ver.c   -    Sr.i.l    -atar    ccr-.Ca.-.ies 


ar.ccuracs   water  cc-ra.-.ies    tc    fil^ 
yAc-    3  10    cf    153  1,    if    zr.ey   have   r.aal;.-.   au-.c   sa^fezy    ra- 

/  tzcurle    tc   tr.e   water   utility.      They  wculc^e ta:."  , 

/  ytl-.e   .-.CT    J 13    rates    ur.til    their   r.ext   rite   cas*^    i^-i^ 

/  /car.    file    a  r.ew   cne   every   si.x  mcr.ths  ,    as    needed,    ta 

/     r.eat   r.s  Lz'r    ar.d    safety   rscuire.T.er.ts    i-tcsad   ry\  the 
rSC   a-d   the   Desartne.tt    cf   Health. 


ve;      >-c.-.siter    the   rcssiri_ity    c:    a  rar.ce    c:    autcr.atic 
ac;ustr.e.-.t   clauses,    which  3iic.ht   i.T^rcve    the   cash 
flcv   cf   t.-.=   s-all  water   ccr.par.y,    sue.-,   as    a  t-urchasad 
tcwer   ad^ustr.e.-. t   clause,    ar.d  which  wculd   eliru..":ata 
\  the   .-.eed    fcr    fracuer.t   cer.eral  rate   cases. 


\ 


Cut   cf  'ai: 


aicve   attrsac.-.es ,    _   t.ti.t.< 


:e^a 


net  pay   fcs  required   iriprsvener.ts    fcr  haal"!^:   and     safety,    ar.d 
which,  car.r.ct^vaitcrd   tc   file   a  car.eral  rata   Uiaa~      .-.ct   ;.:    re- 
lief wculd  er.aile   ther.  tc  cet   cr.   their   feet  and   f-ur.d   these 
nandated     ir.crcve— ents. 
cuicJe-est  relief.      We   tj 


ct   210   wculd  prcvids   the   si-=_*st, 
alsc  c  ens  ids  r  i.tns^iatad   ad;ustr.ent  clauses. 


rec-uirer.entsvar.d   estailishrant   cf   rar.css   cf   acceptable   r«ss 

wcu alsc  ceNfery  helpful,    if  we   are   tc  ccntinue   rac*--*--"? 

these  marcinei,^^.all  water   cccsar.ies.      We   are   already^ wcrkiac 
rewards   siapli'fvecNf ilinc   recuirenents ,    as   a  part   cf      cur 
effcrt  tc  uscradev--t«sceneral  su.r.iau=:  filinc   rscuireaerjts . 
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7^ 


^r^         I 


i-reJ^-CC^ 


--i-;/  f/iJZ  r>aT 


u'  ''**-fl 


»^ 


]^ 


I 


\\ 


\ 
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CFriCH  OF  THE  GOVESNCR 


MEMORANDU/M-^'-^ 


CSo a  e  e" — "'^"T^ r^^^  -^     J 

TIT  ^ 

.ow-Mp    TS    McJoagaj./ 3 e aiXTn    Sep  c  .    see  clng 


•JTrrv  'ou  • 


I    have    calked    »l:h    Taa    3u;ler    tiiij    ata.    i    He    cells    ae    chac     :he    3    ae=    Jla 

I  I 

^ici3ougal    refereaced    :z    'e  s  t  e  r  aa-r  '  j    aeeciag    have    beea    reacvei    frao    chose 

n  '  '         '       I  ~    . 

iobs.   Tsoi  ae  c  vich  chelr  super-rlsors,  coo,  aad  ipellsd  oac  C3  ail,  a  ;„.-  - 


/   , 

ciea  chac  ,aoa^^-  jers  :;  calx  abouc  3rlccaav  ?oiac,  idea  ?ar'A  ap/O'apile 

I 

Ccee*  ia  or  oucslde  che  sfclce,  serlad,  because  cie7  doa'c  -Jaac  csi  jive 

I 
creceace  cj  iaj  ir  IlcCovixal's  a.l<i  ja  do ::  j  •   T-a  ■-'. —  3«ai  ;--ir  a 


coaplece  r«po^c  aooa. 
i 


toa ,  .'erry  aad  3r.  Salccaaz  sale  :he7  <ept  jlleac  jescerdaj  auc  a  f 
r»  5  see  c  far  70U  ,  bu:  Che  It  slleace  vas  :;  c  cacic  approval  or  ,'la's 
accuaacloas.   "raalcl^,  chev  vera  caicea  abac<  ac  auch  of  «nac  he  sale 


aad  feic  a|  z'-ac  deal  of  fruseraclou  ac  aoc  respoadlag.   tr^^aas  obvious 
CO  chea  chac\Jla  vas  qulca  apsec  a=c  had  placed  chea  la  a  defeaslve 
ooslclos.l  \ 


1  believe  th/e/  cooic  chelr  cue  froa  70U  vaea  70^  cold  chea  chac  .'la  '^'as 
vour  frlead  of  20  /ears  »ho  had  aever  asiced  for  a  favor  plus  Che  face 
chac  Jia's  flrsc  coaaeac  was  he  vas  belag  gaagsd  oa  aad  chac  chere  had 
beea  aochlag  buc  dupllclcy  aad  crlcicerv  from  che  Healch  Oepc. 

DKSN0I3404 

'Jherj  Che  3  ana  c  a  r  lar.s  ver?  call-sd  '.  e  chis  aorr.l.ig,   chev  did  as<  Toa  '.  f 
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had  S«sa  -.a  «(7!«aen:  JiiS  Jl='j  .ijieisae::  lad  7;=  itztziid    /ou  :■; 
saTl3z  ;!:ac  'ou  wers  iher*  to  liicea  ts    i  C3ur:s57  ::  /3ur  frl«3c  i=i 

30  c     ceal-:^    :3    pass    :^ii    aea:  , 


I    <a    rs 


aciag    :hl»    :3    »ou    because    :heae    pas:    feu    uceks    «;    ;he    Heairh 


De?:.     ha^e    beea    dlfflcui:    far    Toa    -    dealiag    «l:S    bud;e:    cues,     cxllL-i 

•a?lar««i    .la    •»    lav    :baa    aff,     :r7li2g    en    soochc    ruffled    feacheVs    aad 

1     /  11  \     I 

iiur:     f  e^-iags    because    ai    ehis  ,     :hcl  3eaial.es    9u:br«aK,     vtiich    !ias^  ::r.us     :i: 

1       ! 

case    5800,300    (:o:    kaowla;    bow    ihef    wlili-?aT),     aac    ealkiaj    ea    all    af 

:^e     tra:«    people    calllag    vhea    basicecball    :3u;':aaea:s    jo:    caaceltd    as    a 

resal :    <Ti-  :be    aeasles    prablea.       Sos'l    laujis!     Tie7    ■sere    fariaus. — ^The 

oogalaf  jir'auaa    ai    dcaliag    vl:!-.    ilsfrussled    ^tctsczT...*    resiae^es- 

Tiea,     T«i;eria»    TSe    aeTTTTj    TTeT    Tire    721    aaac     TTo     rmTTTij  •       I    :r.i.a* 

I 
70U    caa  .ap?r«cia;s    T;3's    ilsaa^    a:    -.a-'laj    :a    si:    aaa     liseea    :;    soaeaae 


saaa,     sac   .^•aa.iJtee,     aa:    szaa.e    aaa    psyer.a: 


Z  »oul^  line  :3'  e^laic 


I  / 


▼  our  IssTlact  vould  be  ;a  i'.Tt  ae  ar  joaeeae  else  aa  -.ers  :!:e  'iw^ti:z 
ai  s^.e  daub:  »ere  tou  pu:  la  :aat  siruae^sa-  (Zz  iac:.  1  vas  pleased 
w  n  e  a  you  i  i  i  caae  ca  70ur  s:aii's  defease  aa;  laaj  age  as  3aacT  lagle 

begaa  cr-t«lalslag  as.   1  aa  ao:  laalT^ag  izj    caaparisaa  Secveea  .'1  = 


fcSougall  aad  Zagle,  bu:  jom    see  a7  poia:; 


\ 
^'.   \ 


?.S.       .'uisc    :.-.is    aoralag,     Selir.    related     :aac    a    frleac    vno    »orlcs    a:    :r.« 

I \ 

acal:.':  Die  p  a-cTSeT^  was  prals  lag  Tea  su:_er  Tar  TTi    aooes  17  aaZ 

seas  1  rl'Til  £7  la  deallag  al:S  eaaloTees  aad  ztt    wiT  Ch«  laT-oii  sleaaliaa 

had  bee3~haadled . 


DKSN0I3405 


1642 


'•   PHONE 

MEl 


V 


//     ,0     ^        • 


£^ 


SIGNED 


/-..A, 


rA]2DmiM55^M!a3a@>Si5^^ 


FOR 

/ 

M,_ 


PHONE 


'-   ^^. :  ^?)6.j.^,^^  'r<n/^rr:' 


SIGNED 


FOR. 


OF -^fJ/M    ^^.       ^       J.. 


PHONE. 


leAODoe  


MESSAGE. 


■  r-7^r^  ^   ^ 


PHONE 


MESSAGE^  /-er 


^     SIGNED 


'5!femx3oJ:<B:u}\5S^^ 


^--^j-/-7r/ 


j^^t^ifefe^^Gitfliw^Big^r^ 


^^"/^  3  9  ^ 


1643 


COVEHNOR'S   DAILY   SCHEDULi: 

7:30    (mansion)    Qreakrast   Joint    Budget  =*-:     'Monday.    Jan.    15 

■°°  1:00  Ccapltoi;    State    af   the   State    A<Jdr-> 

:13 


:30 


1:13 


u 


}:00 


3:30       )_;  .(j  co^  <^ 

2:45    ^^^i^^V^^^ 


3:00     (capitpl)    Wally   Defloeck         I 
3:15     (capltol)    Wayne   Hampton   /   Hudy 


u 


r\^. — c  I- 


'4^ — --, 


•:00  (ma"afllon)V^3aiv^D<iugal  3:45     t^i^ .     C'i^-^''*~'\> 

«a   elo3<e   on   /onr   jicuae  O 

;:15 

-=30  Dr^    qualis\  will  He    sworn   in,,,  *=" 

?9U   <^^«   not   tjcpected   tg   tie   here 


4:00       (Conference    aoom)    Fteception    for 
Legislators 


^ 
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